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CHAPTER  CXXIV. 

CONSTITUTIONALITY  OF  ENACTMENTS  AFFECTING  MASTERS  AND 

SERVANTS. 

PART    I.   Subject   Discussed   with   Repekence   to   the   Appobtionment   of 

POWEKS   BETWEEN  THE   FeDERAI,  AND   StATE   LEGISLATURES. 

A.  Federal  enactments. 

2794.  Enactments  relating  to  the  employment  of  aliens. 

2795.  Enactments  relating  to  the  wages  of  seamen. 

2796.  Enactments  limiting  the  hours  of  work. 

2797.  Enactments  modifying  the  fellow  servant  doctrine.     Generally. 

2798.  Same  subject.     Employers'  liability  act  of  1906. 

a.  Validity  in  respect  of  the  states. 

6.  Validity  in  respect  of  the  territories  and  the  District  of  Co- 
lumbia. 

2799.  — ^Employers'  liability  act  of  1908. 

2800.  Enactments  requiring  safety  appliances  on  railways. 

2801.  Enactments  relating  to  labor  organizations. 

B.  State  enactments. 

2802.  Generally. 

2803.  Enactments  relating  to  the  payment  of  wages. 

2804.  Enactments  limiting  the  hours  of  work. 

2805.  Enactments  prescribing  the  obligatory  qualifications  of  employees. 

2806.  Enactments  relating  to  the  employment  of  aliens. 

2807.  Enactments  relating  to  occupation  taxes. 

2808.  Enactments  modifying  the  common-law  liability  of  a  master  to  his 

servants. 

2809.  Enactments  relating  to  seamen. 

2810.  Enactments  relating  to  pilots. 

2811.  Sunday  laws. 
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PART  II.  Subject  Considered  with  Refeeence  to  Constitutional  Provisions 
Designed  for  the  Protection  op  Person  and  Property. 

2812.  Introductory. 

A.  Enactments  relating  to  wages. 

2813.  Enactments   according  a  priority  to  claims  for  wages  under   cer- 

tain circumstances. 

2814.  Enactments  granting  absolute  liens  for  wages. 

2815.  Same  subject  further   discussed. 

2816.  Same  subject  further  discussed. 

2817.  Same  subject  further  discussed. 

2818.  Same  subject  further  discussed.    Validity  of  some  special  provisions. 

a.  Express  waiver  of  lien  by  contractor. 

6.  Failure  of  landowner  to  disclaim  responsibility  in  respect  of 
work  known  to  be  in  progress. 

c.  Payment  of  liens  in  money. 

d.  Priority  of  laborers'  claims  relatively  to  those  of  other  credit- 

ors of  the  principal  employers. 

e.  Priority  of  laborers'  claims  relative  to  those  of  other  creditors 

or  contractors. 
/.  Contractor's  bond. 

g.  Removal  of  principal  employer's  property  by  laborer. 
h.  Failure  of  contractor  to  pay  laborers. 
i.  Construction  of  statute. 

2819.  Enactments  rendering  principal  employers  personally  liable  for  the 

wages  of  laborers  hired  by  contractors. 

2820.  Truck  acts  and  other  enactments  designed  to  insure  the  payment  of 

the  full  amount  of  the  wages  earned. 
a.  Arkansas. 
6.  Colorado. 

c.  Illinois. 

d.  Indiana, 

e.  Kansas. 

/.  Kentucky. 
ff.  Maryland. 
h.  Massachusetts. 
i.  Missouri. 
j.  New  Jersey. 
k.  Pennsylvania. 
I.  South  Carolina. 
m.  Tennessee. 
n.  Texas, 
o.  Washington. 
,  p.  West  Virginia. 

2821.  Enactments  regulating  the  computation  of  wages. 

a.  Arkansas. 
5.  Colorado. 

c.  Illinois. 

d.  Indiana, 

e.  Kansas. 
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/.  Ohio. 

g.  Pennsylvania. 

h.  West  Virginia. 

2822.  Enactments  regulating  the  rate  of  wages  on  public  work. 

a.  Indiana. 
6.  New  York. 
0.  Washington. 

2823.  Enactments  regulating  the  rate  of  wages  in  private  employments. 

2824.  Enactments  requiring  the  payment  of  wages  at  certain  intervals. 

a.  Arkansas. 
&.  California. 

c.  Illinois. 

d.  Indiana. 

e.  Kentucky. 

/.  Massachusetts. 
g.  New  York. 
h.  Ohio. 

i.  Rhode  Island. 
}.  Pennsylvania. 
k.  Vermont. 
2824a.  Enactments  requiring  the  payment  of  wages  within  a  certain  period 
after  demand. 

2825.  Enactments  relating  to  the  seizure  of  wages  by  judicial  process. 

a.  Alabama, 
6.  Georgia. 

c.  Illinois. 
cc.  Indiana. 

d.  Kansas. 

e.  Minnesota. 

f.  Missouri. 

g.  Nebraska. 

2826.  Enactments  relating  to  the  payment  of  wages  at  the  time  when 

the  relationship  of  master  and  servant  is  terminated. 
a.  Arkansas. 
6.  Washington. 

2827.  Enactments   prohibiting   the   assignment  of  wages   to   become   due 

at  a  future  date. 
a.  Illinois. 
6.  Indiana. 
0.  Massachusetts. 

2828.  Enactments  allowing  employees  attorneys'  fees  in  actions  for  the 

recovery  of  wages. 
Enactments  limiting  the  houbs  of  labob. 

2829.  Enactments  relating  to  public  work. 

a.  Colorado. 
6.  Kansas. 

c.  Massachusetts. 

d.  Montana. 

e.  New  York. 
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/.  Ohio. 

g.  Oklahoma. 

ft,  Pennsylvania. 

2830.  Same  subject  —  Validity  of  municipal  ordinances. 

a.  California. 
6.  Illinois. 

c.  Louisiana. 

d.  Missouri. 

e.  Washington. 

2831.  Enactments  relating  to  private  employments. 

a.  California. 
6.  Colorado. 

c.  Missouri. 

d.  Montana. 

e.  Nebraska. 

f.  Nevada. 

g.  New  York. 
h.  Ohio. 

i.  Rhode  Island. 
j.  Utah. 

C.  Enactments  relating  to  the  abandonment  op  the  service  by  emploteks. 

2832.  Generally. 

2833.  Enactments  relating  to  the  nonfraudulent  abandonment  of  service 

by  farm  laborers  after  the  receipt  of  advances. 

2834.  Enactments  relating  to  the  fraudulent  abandonment  of  service  after 

the  receipt  of  advance. 

2835.  Enactments  declaring  abandonment  to  be  evidence  of  fraud. 

D.  Enactments  belating  to  women. 

2836.  Enactments  regulating  the  hours  of  work  for  women. 

a.  Colorado. 

b.  Illinois. 

c.  Massachusetts. 

d.  Michigan. 

e.  Nebraska. 

f.  New  York. 

g.  Oregon. 

h.  Pennsylvania, 
i.  Washington. 

2837.  Enactments  forbidding  the  employment  of  women  in  certain  occu- 

pations. 
a.  California. 
6.  Montana. 

c.  New  Jersey. 

d.  Ohio. 

c.  Washington. 

E.  Enactments  relating  to  minors. 

2838.  Enactments  limiting  the  age  at  which  minors  may  be  employed. 

2839.  Enactments  specifying  the  hours  of  work  for  minors. 
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F.  Enactments  modifying  the  common-law  liability  of  an  employes  fob  in- 
juries SUSTAINED  BY  HIS  EMPLOYEES. 

2840.  Employers'  liability  acts  modeled  on  that  of  England. 

a.  Indiana. 
6.  New  Jersey, 
c.  New  York. 

2841.  Enactments  modifying  the  doetrine  of  common  employment  as  re- 

gards the  servants  of  all  classes  of  employers. 

2842.  — as  regards  the  servants  of  all  carriers. 

2843.  — as  regards  the  servants  of  all  corporations. 

a.  Arkansas. 
&.  Mississippi. 

2844.  — as  regards  the  servants  of  railroad  corporationa. 

a.  Florida. 

&.  Georgia, 

c.  Iowa. 

d.  Kansas. 

e.  Minnesota. 
/.  Mississippi. 
g.  Missouri. 
h.  Montana. 

i.  Nebraska. 

}.  North  Carolina. 

k.  Ohio. 

I.  Oklahoma. 

m.  Texas. 

n.  Utah. 

o.  Virginia. 

p.  Wisconsin. 

2845.  Enactments   imposing  liability  upon   masters   for   the   defaults   of 

servants  selected  from  a  limited  class  of  persons. 

2846.  Enactments  revoking  special  exemptions  accorded  to  certain  corpo- 

rations. 

2847.  Enactments  assimilating  the  remedial  rights  of  certain  classes  of 

persons  to  those  of  servants. 

G.    WOEKMEN'S  COMPENSATION  ACTS. 

2848.  Massachusetts. 

2849.  Montana. 

2850.  New  York. 

2851.  Ohio. 

2852.  Washington. 

2853.  Wisconsin. 

2854.  Concluding  remarks. 

H.  Enactments  imposing  specific  duties  upon  masters  foe  the  peotection  of 

THEIR   servants. 

2855.  Generally. 

2856.  Enactments  relating  to  manufacturing  establishments. 

2857.  Enactments  relating  to  railways. 

a.  Number  of  men  in  train  crews. 
M.  &.  S.  Vol.  VIII.— 543. 
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6.  Protection  of  employees  operating  street  railways  against  in- 
clement weather. 

c.  Protection  of  employees  engaged  in  construction  or  repair  work 
against  inclement  weather. 

2858.  Enactments  relating  to  mines. 

a.  Generally. 

h.  Enactments  applicable  only  to  specific  descriptions  of  mines. 

c.  Enactments  not  applicable  to  mines  employing  less  than  a  cer- 

tain number  of  men. 

d.  Inspection. 

e.  Plan  of  workings. 

/.  Duty  of  mine  bosses  to  visit  miners  at  intervals. 
g.  Ventilation. 
h.  Lighting. 
t.  Blasting  operations, 
}.  Signal  system. 
k.  Medical  aid. 
I.  Health  of  employees. 
I.  Enactments  affecting  the  defenses  open  to  masters  in  actions  BROtrGHT 

BY  injured  servants. 

2859.  Enactments    invalidating   contracts   which   purport   to   release   em- 

ployers from  the  liability  imposed  by  the  legislature. 

2860.  Enactments  excluding  the  defense  of  assumption  of  risks. 

2861.  Enactments  excluding  the  defense  of  contributory  negligence. 
J.  Enactments  passed  for  the  benefit  of  organized  laboe. 

2862.  Enactments  rendering  it  unlawful  to  treat  membership  of  a  labor 

union  as  a  ground  for  refusing  employment  er  dismissing; 

therefrom. 
a.  Federal  enactment. 
6.  Illinois. 

c.  Kansas. 

d.  Missouri. 

e.  Nevada. 

/.  New  York. 

g.  Ohio. 

h.  Wisconsin. 

2863.  Enactments  providing  that  only  members  of  labor  unions  shall  be- 

employed  on  public  work. 

2864.  Enactments  excepting  trade  unions  from  the  purview  of  anti-trust 

laws. 
a.  California. 
i.  Illinois. 

c.  Nebraska. 

d.  Missouri. 
B.  Texas. 

2865.  Enactments    denying    the    use    of    public    employment    offices    to 

employers  whose  employees  are  on  strike  or  locked  out. 

2866.  Enactments  relating  to  union  labels. 
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K.  Miscellaneous  enactments. 

2867.  Enactments  relating  to  tlie  character  of  servants. 

a.  Certificate  of  cause  of  discharge. 
6.  Blacklisting. 

2868.  Enactments  declaring  the  discharge  of  employees  for  certain  causes 

to  be  unlawful. 

2869.  Enactments    as    to    the    making    of    false    representations    whereby 

workmen   are   induced  to  go  to  other   places. 

2870.  Enactments    imposing   a   penalty   upon   the   commission   of   certain 

acts  by  servants  while  engaged  in  their  work. 
2870a.  Enactments  prohibiting  the  employment  of  alien  laborers. 

2871.  Enactments  imposing  a  tax  on  employers  of  aliens. 

2872.  Enactments  prohibiting  peonage. 

2873.  Enactments  relating  to  apprentices. 

2874.  Enactments  aflfecting  the  vicarious  liability  of  a  master  to  third 

persons. 
a.  Criminal  liability  of  railroad  companies  for  the  negligence  of 

their  servants. 
6.  Regulation  of  vehicles  on  highways. 

2875.  Enactments  prescribing  the  qualifications  requisite  for  persons  who 

follow  certain  occupations. 
a.  Generally. 
6.  Medical  practitioners. 

c.  Architects. 

d.  Engineers. 

e.  Bailroad  conductors. 
/.  Undertakers. 

g.  Plumbers. 
h.  Horseshoers. 
t.  Pilots. 

2876.  Enactments  imposing  occupation  license  taxes. 

a.  Employment  agencies. 
6.  Emigrant  agents. 

c.  Managing  agents  of  certain  kinds  of  business. 

d.  Agents  of  foreign  insurance  companies. 

e.  Laundries. 

2877.  Enactments  restricting  the  rights  of  municipal  officers  in  res^ecfe 

of   performing   services  for   other  employers. 

2878.  Enactments  prohibiting  trusts. 

2879.  Enactments  prohibiting  wrongful  interference  by  third  persons  with 

existing  contracts. 

2880.  Enactments  relating  to  arbitration  between  masters  and  servants. 

2881.  Enactments  prohibiting  the  performance  of  work  on  Sundays. 

L.  Geneeal  comments  on  the  constitutionality  of  the  pbeceding  enactmehis. 
PART  III.  Enactments  in  the  Bbitish  Possessions. 

2882.  Canadian  enactments. 

2883.  Australian  enactments. 
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PAET  I. 

Subject  Discussed  with  Reference  to  the  Appobtionmbwt  of 

POWEES  between  THE  FeDEKAL  AND  StATE  LEGISLATURES. 

A.  Federal  enactments. 


2794.  Enactments  relating  to  the  employment  of  aliens. — The 
original  alien  labor  law  by  which  the  importation  of  certain  classes 
of  aliens  under  a  contract  to  perform  services  was  prohibited  (see 
§  149,  arde)  has  been  declared  valid  by  the  Federal  Supreme  Court.^ 

The  constitutionality  of  the  general  enactment  which  prohibits 
certain  classes  of  alien  immigrants  from  landing  in  the  United 
States  has  also  been  approved  by  that  court.* 


iLees  V.  United  States  (1893)  150  U. 
S.  476,  37  L.  ed.  1150,  14  Sup.  Ct.  Rep. 
163  (act  of  February  26,  1885).  A 
special  point  there  raised  waa  that  the 
act  was  unconstitutional,  in  so  far  as  it 
imposed  a  penalty  upon  persons  who 
assisted  in  bringing  into  the  country 
employees  of  the  prohibited  classes. 
Reference  was  made  to  United  States  v. 
Craig  (1886)  28  Fed.  795,  in  which  Mr. 
Justice  Brown  had  held  that  there  was 
nothing  in  the  act  which  conflicted  with 
the  Constitution;  to  Church  of  the  Soly 
Trinity  v.  United  States  (18S2)  143  U. 
S.  457,  36  L.  ed.  227,  12  Sup.  Ct.  Rep. 
511,  in  which  its  constitutionality  was 
assumed;  to  Chae  Chan  Ping  v.  United 
States  (Chinese  Exclusion  Case)  (1889) 
130  U.  S.  581,  32  L.  ed.  1068,  9  Sup. 
Ct.  Rep.  623,  and  to  Fong  Yue  Ting  v. 
United  States  (1893)  149  U.  S.  698, 
37  L.  ed.  905,  13  Sup.  Ct.  Rep.  1016, 
which  had  affirmed  fully  the  power  of 
Congress  over  the  exclusion  of  aliens. 
The  count  then  proceeded  thus:  "Given 
in  Congress  the  absolute  power  to  ex- 
clude aliens,  it  may  exclude  some  and 
admit  others;   and  the  reasons  for  its 


discrimination  are  not  open  to  challenge 
in  the  courts.  Given  the  power  to  ex- 
clude, it  has  a  right  to  make  that  ex- 
clusion effective  by  punishing  those  who 
assist  in  introducing,  or  attempting  to 
introduce,  aliens  in  violation  of  its  pro- 
hibition. The  importation  of  alien  la- 
borers who  are  under  previous  contract 
to  perform  labor  in  the  United  States 
is  the  act  renounced,  and  the  penalty  is 
visited  not  upon  the  alien  laborer, — al- 
though, by  the  amendment  of  February 
23,  1887  (24  Stat,  at  L.  414,  chap.  220, 
U.  S.  Comp.  Stat.  1901,  p.  1290),  he  is 
to  be  returned  to  the  country  from 
which  he  came, — but  upon  the  party 
assisting  in  the  importation.  If  Con- 
gress has  power  to  exclude  such  labor- 
ers, as,  by  the  eases  cited,  it  unquestion- 
ably has,  it  has  the  power  to  punish 
any  who  assist  in  their  introduction." 

The  Act  was  also  upheld  in  Re  Florio 
(1890)  43  Fed.  114,  following  the  Craig 
Case,  supra. 

^  Nishinura  Ekiu  v.  United  States 
(1892)  142  U.  S.  659,  35  L.  ed.  1149,  12 
Sup.  Ct.  Rep.  336  (act  of  March  3, 
1891). 
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2795.  Enactments  relating  to  the  wages  of  seamen. — It  has  been 
held  that  the  enactment  making  it  a  misdemeanor  to  pay  any  sea- 
man wages  in  advance,  and  declaring  that  such  payment  shall  not 
absolve  the  vessel  or  its  master  or  owner  from  full  payment  of  wages 
actually  earned,  is  a  valid  exercise  of  the  power  of  Congress  to  reg- 
ulate commerce ;  *  that  it  is  not  an  unwarrantable  invasion  of  the 
liberty  of  contract ;  ^  and  that  Congress  was  not  without  power  to 
enact  that  this  provision  should  extend  to  seamen  shipping  in  an 
American  port  on  vessels  engaged  in  foreign  or  interstate  commerce, 
whether  they  belong  to  citizens  of  the  United  States  or  to  aliens. 

2796.  Enactments  limiting  the  hours  of  work. — The  enactments 
which  limit  to  eight  hours  in  each  day  the  employment  of  labor- 
ers and  mechanics  engaged  upon  any  of  the  public  works  of  the 
United  States  or  of  the  District  of  Columbia  have  been  pronounced 
constitutional.^     This  doctrine  is  based  upon  the  principle  that  the 


1  Patterson  v.  The  Eudora  (1903)  23 
Sup.  Ct.  Eep.  831,  190  U.  S.  169,  47 
L.  ed.  1002  (act  of  December  21,  1898, 
§  24).  The  court  said:  "Neither 
do  we  think  there  is  in  it  any  tres- 
pass on  the  rights  of  the  states.  No 
question  is  before  us  as  to  the  ap- 
plicability of  the  statute  to  contracts 
of  sailors  for  services  wholly  within 
the  state.  We  need  not  determine 
whether  one  who  contracts  to  serve 
on  a  steamboat  between  New  York  and 
Albany,  or  between  any  two  places  with- 
in the  limits  of  a  state,  can  avail  him- 
self of  the  privileges  of  this  legislation, 
for  the  services  contracted  for  in  this 
case  were  to  be  performed  beyond  the 
limits  of  any  single  state,  and  in  an 
ocean  voyage.  Contracts  with  sailors 
for  their  services  are,  as  we  have  seen, 
exceptional  in  their  character,  and  may 
be  subjected  to  special  restrictions  for 
the  purpose  of  securing  the  full  and  safe 
carrying  on  of  commerce  on  the  water. 
Being  so  subject,  whenever  the  contract 
is  for  employment  in  commerce,  not 
wholly  within  the  state,  legislation  en- 
forcing such  restrictions  comes  within 
the  domain  of  Congress,  which  is  charged 
with  the  duty  of  protecting  foreign  and 
interstate  commerce." 

a  Act  of  December  21,  1898,  §  24.  Af- 
ter quoting  the  general  statement  in 
FrisUe  v.  United  States  (189.5)  157  U. 
S.  160,  39  L.  ed.  657,  15  Sup.  Ct.  Rep. 
586,  that  "the  liberty  of  contract  is  not 
universal,"  the  court  proceeded  thus: 
"If  the  necessities  of  the  public  justify 


the  enforcement  of  a  sailor's  contract  by 
exceptional  means,  justice  requires  that 
the  rights  of  the  sailor  be  in  like  man- 
ner protected.  The  story  of  the  wrongs 
done  to  sailors  in  the  larger  ports,  not 
merely  of  this  nation,  but  of  the  world, 
is  an  oft-told  tale,  and  many  have  been 
the  efforts  to  protect  them  against  such 
wrongs.  One  of  the  most  common  means 
of  doing  these  wrongs  is  the  advance- 
ment of  wages.  Bad  men  lure  them 
into  haunts  of  vice,  advance  a  little 
money  to  continue  their  dissipation,  and, 
having  thus  acquired  a  partial  control 
and  by  liquor  dulled  their  faculties, 
place  them  on  board  the  vessel  just 
ready  to  sail  and  most  ready  to  return 
the  advances.  When  once  on  shipboard 
and  the  ship  at  sea,  the  sailor  is  power- 
less and  no  relief  is  availing.  It  was  in 
order  to  stop  this  evil,  to  protect  the 
sailor,  and  not  to  restrict  him  of  his 
liberty,  that  this  statute  was  passed. 
And  while  in  some  cases  it  may  operate 
harshly,  no  one  can  doubt  that  the  best 
interests  of  seamen  as  a  class  are  pre- 
served by  such  legislation." 

1  Ellis  V.  United  States  (1906)  206  U. 
S.  246,  51  L.  ed.  1047,  27  Sup.  Ct.  Rep. 
600,  11  Ann.  Cas.  589  (act  of  August  1, 
1892)  ;  Penn  Bridge  Go.  v.  United 
States  (1907)  29  App.  D.  C.  452,  10 
Ann.  Cas.  719  (Code,  §§  892,  893,  31 
Stat,  at  L.  1334,  chap.  854). 

In  United  States  v.  Martin  (1876)  94 
U.  S.  400,  24  L.  ed.  128,  the  validity  of 
this  statute  had  been  taken  for  granted. 

The  legislative  power  of  Congress  may 
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Federal  government  has  the  right  to  prescribe  the  conditions  upon 
which  work  shall  be  performed  for  it. 

The  enactment  which  limits  the  hours  of  labor  with  respect  to 
employees  engaged  in  the  transportation  of  passengers  and  prop- 
erty by  railroad  in  interstate  and  foreign  commerce  has  been  declared 
valid  by  the  Federal  Supreme  Court.  "Many  employees  who  have  to 
do  with  the  movement  of  trains  are,  by  virtue  of  practical  necessity, 
also  engaged  in  intrastate  transportation."  ^ 


be  exercised  in  regard  to  public  works 
upon  land  not  belonging  to  the  United 
States.  United  States  v.  San  Francisco 
Bridge  Go.  (1898)   88  Fed.  891. 

2  Baltimore  &  0.  B.  Co.  v.  Interstate 
Commerce  Commission  (1911)  221  V.  S. 
612,  55  L.  ed.  878,  31  Sup.  Ct.  Rep.  621. 
Act  of  March  4,  1907,  chap.  2939,  34 
Stat,  at  L.  1415,  U.  S.  Comp.  Stat. 
Supp.  1911,  p.  1321.  The  court  said: 
"The  statute,  therefore,  in  its  scope, 
is  materially  different  from  the  act  of 
June  11,  1906,  chap.  3073,  34  Stat, 
at  L.  232,  U.  S.  Comp.  Stat.  Supp. 
IBll,  p.  1316,  which  was  before  this 
court  in  the  Employers'  Liability  Cases 
{Howard  v.  Illinois  C.  R.  Co.)  (1908) 
■207  U.  S.  463,  52  L.  ed.  297,  28  Sup.  Ct. 
Rep.  141.  There,  while  the  carriers  de- 
■scribed  were  those  engaged  in  the  com- 
merce subject  to  the  regulating  power  of 
Congress,  it  appeared  that  if  a  carrier 
was  so  engaged,  the  act  governed  its  re- 
lation to  every  employee,  although  the 
employment  of  the  latter  might  have 
nothing  whatever  to  do  with  interstate 
commerce.  In  the  present  statute,  the 
limiting  words  govern  the  employees  as 
•well  as  the  carriers.  But  the  argument, 
undoubtedly,  involves  the  consideration 
that  the  interstate  and  intrastate  opera- 
tions of  interstate  carriers  are  so  inter- 
woven that  it  is  utterly  impracticable 
ior  them  to  divide  their  employees  in 
such  manner  that  the  duties  of  those 
who  are  engaged  in  connection  with  in- 
"terstate  commerce  shall  be  confined  to 
"that  commerce  exclusively.  .  .  .  This 
■consideration,  however,  lends  no  support 
to  the  contention  that  the  statute  is  in- 
valid. For  there  cannot  be  deniod  to 
Congress  the  effective  exercise  of  its  con- 
stitutional authority.  By  virtue  of  its 
power  to  regulate  interstate  and  foreign 
commerce.  Congress  may  enact  laws  for 
ihe  safeguarding  of  the  persons  and 
property  that  are  transported  in  that 
commerce,   and   of   those   who   are   em- 


ployed in  transporting  them.  Johnson 
V.  Southern  P.  Co.  (1904)  196  U.  S.  1, 
49  L.  ed.  363,  25  Sup.  Ct.  Rep.  158,  17 
Am.  Neg.  Rep.  412;  Adair  v.  United 
States  (1908)  208  U.  S.  177,  178,  52 
L.  ed.  443,  444,  28  Sup.  Ct.  Rep.  277,  13 
Ann.  Cas.  764;  St.  Louis,  I.  M.  &  S.  R. 
Co.  V.  Taylor  (1908)  210  U.  S.  281,  52 
L.  ed.  1061,  28  Sup.  Ct.  Rep.  616;  Chi- 
cago, B.  dc  Q.  R.  Co.  V.  United  States 
(1911)  220  U.  S.  559,  55  L.  ed.  582,  31 
Sup.  Ct.  Rep.  612.  The  fundamental 
question  here  is  whether  a  restriction 
upon  the  hours  of  labor  of  employees 
who  are  connected  with  the  movement  of 
trains  in  interstate  transportation  is 
comprehended  within  this  sphere  of  au- 
thorized legislation.  This  question  ad- 
mits of  but  one  answer.  The  length  of 
hours  of  service  has  direct  relation  to 
the  efficiency  of  the  human  agencies  up- 
on which  protection  to  life  and  property 
necessarily  depends.  This  has  been  re- 
peatedly emphasized  in  official  reports 
of  the  Interstate  Commerce  Commission, 
and  is  a  matter  so  plain  as  to  require  no 
elaboration.  In  its  power  suitably  to 
provide  for  the  safety  of  employees  and 
travelers.  Congress  was  not  limited  to 
the  enactment  of  laws  relating  to  me- 
chanical appliances,  but  it  was  also  com- 
petent to  consider,  and  to  endeavor  to 
reduce,  the  dangers  incident  to  the 
strain  of  excessive  hours  of  duty  on  the 
part  of  engineers,  conductors,  train  des- 
patchers,  telegraphers,  and  other  per- 
sons embraced  within  the  class  defined 
by  the  act.  And  in  imposing  restric- 
tions having  reasonable  relation  to  this 
end,  there  is  no  interference  with  liberty 
of  contract  as  guaranteed  by  the  Consti- 
tution. Chicago,  B.  &  Q.  R.  Co.  v.  Mc- 
Ouire  (1911)  219  U.  S.  549,  55  L.  ed. 
328,  31  Sup.  Ct.  Rep.  259.  If,  then,  it 
be  assumed,  as  it  must  be,  that  in  the 
furtherance  of  its  purpose  Congress  can 
limit  the  hours  of  labor  of  employees  en- 
gaged   in    interstate    transportation,    it 
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It  has  also  been  held  that  the  constitutional  protection  against 
\inreasonable  searches  and  seizures  is  not  denied  by  an  order  of 
the  Interstate  Commerce  Commission  requiring  the  secretary  or 
other  similar  officer  of  the  carriers  within  the  purview  of  this  statute, 
to  make  monthly  reports  under  oath,  showing  the  instances  in  which 
employees  to  whom  the  act  is  applicable  have  rendered  excess  serv- 
ice, and  giving  the  cause  and  explanatory  facts,  if  any,  or  where 
there  has  been  no  excess  service,  to  send  in  a  separate  sworn  state- 
ment to  that  effect,  in  lieu  of  the  form  to  be  used  in  detailing  ex- 
cess service.' 

2797.  Enactments  modifying  the  fellow  servant  doctrine.  Gen- 
erally.— It  is  now  fully  settled  that  "Congress,  in  the  exertion  of  its 
power  over  interstate  commerce,  may  regulate  the  relations  of  com- 
mon carriers  by  railroad  and  their  employees  while  both  are  engaged 
in  such  commerce,  subject  always  to  the  limitations  prescribed  in  the 
Constitution,  and  to  the  qualification  that  the  particulars  in  which 
those  relations  are  regulated  must  have  a  real  or  substantial  con- 
nection with  the  interstate  commerce  in  which  the  carriers  and 
their  employees  are  engaged."  ^ 


follows  that  this  power  cannot  be  defeat- 
ed, either  by  prolonging  the  period  of 
service  through  other  requirements  of 
the  carriers,  or  by  the  commingling  of 
duties  relating  to  interstate  and  intra- 
state operations.". 

The  validity  of  the  statute  had  pre- 
viously been  recognized  in  State  v.  Chi- 
cago, M.  &  St.  P.  B.  Co.  (1908)  136  Wis. 
407,  19  L.K.A.(N.S.)  326,  117  N.  W. 
686. 

3  See  case  cited  in  note  2,  supra. 

1  Second  Employers'  Liability  Gases 
(Mondou  v.  'New  York,  N.  H.  <S>  E.  R. 
Co.)  (1911)  223  U.  S.  1,  56  L.  ed.  327, 
38  L.E.A.(N.S.)  44,  32  Sup.  Ct.  Rep. 
169,  1  N.  C.  C.  A.  875.  There  the  court, 
in  discussing  the  act  of  1908,  formulated 
the  two  following  propositions  as  being, 
with  several  others,  no  longer  open  to 
dispute :  "5.  Among  the  instruments  and 
agents  to  which  the  power  extends  are 
the  railroads  over  which  transportation 
from  one  state  to  another  is  conducted, 
the  engines  and  cars  by  which  such 
transportation  is  effected,  and  all  who 
are  in  any  wise  engaged  in  such  trans- 
portation, whether  as  common  carriers 
or  as  their  employees.  6.  The  duties  of 
common  carriers  in  respect  of  the  safety 
of  their  employees,  while  both  are  en- 
gaged  in   commerce   among   the   states, 


and  the  liability  of  the  former  for  inju- 
ries sustained  by  the  latter,  while  both 
are  so  engaged,  have  a  real  or  substan- 
tial relation  to  such  commerce,  and 
therefore  are  within  the  range  of  this 
power."  The  same  doctrine  had  pre- 
viously been  announced  by  an  inferior 
court  in  Watson  v.  St.  Louis,  I.  M.  &  8. 
R.  Co.    (1909)    169  Fed.  942. 

In  Employers'  Liability  Cases  (How- 
ard V.  Illinois  C.  R.  Co.)  (1908)  207  U. 
S.  463,  52  L.  ed.  297,  28  Sup.  Ct.  Eep. 
141,  affirming  (1907)  148  Fed.  997, 
where  the  act  of  1906  was  under  discus- 
sion, White,  J.,  in  stating  the  opinion  of 
the  court,  which  was  unanimous  on  this 
point,  said :  "We  may  not  test  the  power 
of  Congress  to  regulate  commerce  solely 
by  abstractly  considering  the  particular 
subject  to  which  a  regulation  relates, 
irrespective  of  whether  the  regulation 
in  question  is  one  of  interstate  com- 
merce. On  lihe  contrary,  the  test  of  pow- 
er is  not  merely  the  matter  regulated, 
but  whether  the  regulation  is  directly 
one  of  interstate  commerce,  or  is  em- 
braced within  the  grant  conferred  on 
Congress  to  use  all  lawful  means  neces- 
sary and  appropriate  to  the  execution  of 
the  power  to  regulate  commerce.  We 
think  the  unsoundness  of  the  contention 
that  because  the  act  regulates  the  rela- 
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2798.  Same  subject.  Employers'  liability  act  of  1906. — a.  Valid- 
Uy  in  respect  of  the  states. — In  the  case  cited  below,  it  was  held  by  a 
bare  majority  of  the  members  of  the  Federal  Supreme  Court  that 
this  act  was  invalid,  for  the  reason  that,  "being  addressed  to  all  com- 
mon carriers  engaged  in  interstate  commerce,  and  imposing  a  lia- 
bility upon  them  in  favor  of  any  of  their  employees,  without  quali- 
fication or  restriction  as  to  the  business  in  which  the  carriers  or 
their  employees  may  be  engaged  at  the  time  of  the  injury,  of  neces- 
sity includes  subjects  wholly  outside  of  the  power  of  Congress  to 
regulate  commerce."  The  justices  who  took  this  position  rejected 
the  contention,  "that  because  the  statute  says  carriers  engaged  in 
commerce  between  the  states,  etc.,  therefore  the  act  should  be  in- 
terpreted as  being  exclusively  applicable  to  the  interstate  commerce 
business  and  none  other  of  such  carriers,  and  that  the  words  'any 
employee,'  as  found  in  the  statute,  should  be  held  to  mean  any  em- 
ployee when  such  employee  is  engaged  only  in  interstate  commerce."^ 
It  was  observed  that  the  acceptance  of  the  contention  would  necessi- 
tate "writing  into  the  statute  words  of  limitation  and  restriction 
not  found  in  it,"  and  that,  if  the  statute  were  modified  in  this  man- 
ner, the  result  would  be  to  restrict  its  operation  with  respect  to  the 
District  of  Columbia  and  the  territories.  It  was  also  held  that  the 
subjects  in  regard  to  which  Congress  was  competent  to  legislate 
were  so  blended  in  the  act  with  subjects  to  which  its  constitutional 
powers  did  not  extend  that  they  could  not  be  separated.  Consequently 
the  whole  act  must  be  pronounced  invalid.*  Four  of  the  justices  dis- 
sented from  the  decision  rendered.' 

tion  of  master  and  servant,  it  is  uncon-  ^Employers?  Liability  Oases  {Howard 

stitutional,   because,   under   no   eircum-  v.  Illinois  G.  R.  Go.)    (1908)   207  U.  S. 

stances  and  to  no  extent  can  the  regula-  463,   52   L.   ed.   297,   28   Sup.   Ct.   Rep. 

tion  of  such  subject  be  within  the  grant  141,  affirming  (1907)   148  Fed.  997. 

of  authority  to  regulate  commerce,  is  de-  2  By  this  ruling  the  authority  of  some 

monstrable.     We   say   this   because   we  decisions     of     inferior     Federal     courts 

fail  to  perceive  any  just  reason  for  hold-  which  affirmed  or  assumed  the  validity 

ing  that  Congress  is  without  power  to  of   the  act  is  destroyed,  in  so  far  as  they 

regulate  the  relation  of  master  and  serv-  turned  upon  that  factor: — Spain  v.  8t. 

ant,  to  the  extent  that  regulations  adopt-  Louis  <&  8.  F.  R.  Go.    ( 1907 )    151  Fed. 

ed  by  Congress  on  that  subject  are  solely  522 ;  Snead  v.  Central  of  Georgia  R.  Co. 

confined    to    interstate    commerce,    and  (1907)   151  Fed.  608;  Malloy  v.  North- 

therefore  are  within  the  grant  to  regu-  em  P.  R.   Co.    (1907)    151   Fed.   1019; 

late  that  commerce,  or  within  the  au-  Kelley  v.  Great  Northern  R.  Co.  (1907) 

thority  given  to  use  all  means  appropri-  152  Fed.  211;  Plummer  v.  Nwthem  P. 

ate  to  the  exercise  of  the  powers  con-  R.  Go.    (1907)    152  Fed.  206;  Lancer  v. 

f erred."  Anchor  Line  (1907)   155  Fed.  433  (car- 

For  a  case  in  which  the  doctrine  in  rier    engaged    in    foreign    commerce)  ; 

the   text   was   affirmed   by   an    inferior  Spain  v.  St.  Louis  d  8.  F.  R.  Go.  (1907) 

court,  see  Zikos  v.  Oregon  R.  &  Nav.  Go.  151  Fed.  522. 

(1910)  179  Fed.  893.  The  statute  had  been  pronounced  void 
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In  view  of  the  enactment  of  the  amended  statute,  noticed  in  the 
following  section,  the  actual  conclusion  arrived  at  in  this  case  is  no 
longer  of  any  practical  interest,  so  far  as  regards  the  actual  subject- 
matter  involved.  But  the  principle  of  construction  upon  which  the 
court  proceeded  is  one  of  living  force  and  great  importance.  It  may 
perhaps  be  enumerated  thus:  Where  the  persons  designated  as  be- 
ing within  the  purview  of  a  statute  are  described  by  generic  terms 
which  on  their  face  are  applicable  both  to  persons  who  belong  to  a 
class  with  reference  to  which  the  legislature  is  competent  to  make 
regulations,  and  also  to  persons  who  do  not  belong  to  such  a  class, 
a  court  cannot,  for  the  purpose  of  upholding  the  statute,  treat  it  as 
being  applicable  only  to  the  former  class,  even  though  there  may  be 
a  probability  approaching  to  a  reasonable  certainty  that  the  legis- 
lature intended  that  it  should  be  of  this  limited  scope.     The  full 


in  Brooks  v.  Southern  P.  Co.  (1906)  148 
Fed.  986. 

s  The  disagreement  of  Justices  Moody, 
Harlan,  and  McKenna  was  based  upon 
the  ground  that  the  act  should  not  be 
construed  as  including  intrastate  com- 
merce.     Discussing    the    theory    upon 
which  the  majority  proceeded,  vis.,  that, 
as  there  was  no  qualification  of  or  ex- 
ception to  the  generality  of  the  language 
descriptive  of  the  employees  or  instru- 
mentalities,  it  must  be  deemed  to  in- 
clude those  engaged  and  used  solely  in 
intrastate  commerce,  and  even  in  manu- 
facture,  as  well  as  those  engaged  and 
used    in    other    commerce.    Moody,    J., 
said :  "I  venture  to  think  that  this  argu- 
ment rests  upon  too  narrow  ground.    It 
contemplates  merely  the  words  of  the 
statute;  it  shuts  out  the  light  which  the 
Constitution  sheds  upon  them;  it  over- 
looks the  significance  of  the  enumeration 
of  the  kinds  of  commerce  clearly  within 
the  national  control,  and  the  omission 
of  the  commerce  beyond  that  control, — 
an    enumeration    and     omission    which 
characterize,   color,   and   restrain   every 
word  of  the  statute, — and  it  neglects  the 
presumptions   in   favor  of  the   validity 
of  the  law  and  of  the  obedience  of  Con- 
gress to  the  commands  of  the  Constitu- 
tion,  which    cannot   with   propriety    be 
disregarded  by  this  court.     Taking  into 
account  these  missing  aids  to  construc- 
tion,  it  becomes  quite  easy,   quite  rea- 
sonable, and,  in  my  opinion,  quite  neces- 
sary, to  construe  the  act  as  conferring 
its  benefits  only  upon  employees  engaged 
in  some  fashion  in  the  commerce  which 


is  enumerated  in  it,  and  is  undoubtedly 
under   the   control  of   Congress.     Even 
without  these  guides  for  discovering  the 
intent  of  Congress,  which  the  uniform 
practice  of  the  court  compels  us  to  use, 
it  is  natural  to  suppose  that,  when  ter- 
ritorial, interstate,  and  foreign  carriers 
only  are  mentioned,  and  every  such  car- 
rier is  declared  to  be  liable  'to  any  of  its 
employees,'  only  its  employees  in  such 
commerce    are    intended.      With    those 
guides    the    conclusion    appears    to   me 
irresistible;    for  they  show  that  if  the 
words,  'any  of  its  employees,'  in  the  con- 
text where  they  are  used,  are  capable  of 
meaning  all  of  the  employees  upon  any 
kind  of  work,  yet  their  generality  should 
be  restrained  so  as  to  include  only  those 
who  are  subject  to  the  power  of  the  law- 
making   body."      Justice    Holmes    de- 
livered a  separate  dissenting  opinion,  in 
which    he    took    the    position    that   the 
phrase  "every  common  carrier  engaged 
in  trade  and  commerce"  might  be  con- 
strued   as   meaning   "while   engaged   in 
commerce."    There  can  he  no  doubt  that 
the  words  in  question  are  grammatically 
susceptible  of  this  interpretation.     But 
with   all   deference  to   so  distinguished 
an  authority,  it  is  submitted  that  the 
obvious   sense   of  the  words   is,   "every 
common  carrier  whose  regular  business 
is  that  of  carrying  on  trade  and  com- 
merce;"  and   that   a   court   was   conse- 
quently bound  to  assume,  in  the  absence 
of  other  words  indicative  of  a  different 
conclusion,   that  this  was  the  sense  in 
which  they  were  used  by  Congress. 
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effect  ot  sucn  a  far-reaching  principle  remains  to  be  seen.  In  a 
recent  case  it  was  relied  upon  as  one  of  the  steps  in  the  argument 
of  counsel,  but  the  point  so  raised  was  evaded  by  the  court.* 

It  was  observed,  ohliter,  by  the  court,  that  the  act  was  not  repug- 
nant to  the  provisions  in  the  5th  Amendment  of  the  Federal  Con- 
stitution which  forbids  the  taking  of  property  without  due  process 
of  law.*  The  same  point  was  categorically  ruled  with  respect  to  the 
act  of  1908.     See  next  section. 

b.  Validity  in  respect  of  the  territories  and  the  District  of  Colum- 
bia.— In  a  case  decided  subsequently  to  the  one  reviewed  in  the  pre- 
ceding subsection,  it  was  explained  that  the  general  language  used 
in  the  opinion  delivered  by  the  court  was  not  to  be  understood  as 
affirming  the  unconstitutionality  of  that  part  of  the  statute  which 
defines  the  liability  of  carriers  engaged  in  commerce  in  the  terri- 
tories and  the  District  of  Columbia.* 


*  In  Chicago,  I.  &  h.  B.  Co.  v.  Eackett 
(1913)  228  U.  S.  559,  57  L.  ed.  -— ,  33 
Sup.  Ct.  Rep.  581,  it  was  argued  that 
the  14th  Amendment  of  the  Federal  Con- 
stitution was  violated  by  the  Indiana 
employers'  liability  act,  with  regard  to 
railroad  employees,  because  upon  its 
face  it  applies  to  "any  employee,"  there- 
by embracing  in  one  classification  those 
employees  subjected  to  the  hazards  inci- 
dent to  the  actual  operation  of  railway 
trains  with  those  in  other  branches  of 
"the  service,  not  so  subjected,  and  there- 
fore not  within  the  reason  for  the  classi- 
fication. Upon  this  assumption  it  was 
insisted  that  the  act  was  one  which 
could  not  be  upheld  as  valid  as  to  one 
class  of  employees  and  invalid  as  to  the 
other,  embraced  within  the  single  classi- 
fication, and  must  therefore  be  con- 
demned as  wholly  invalid  under  the  rule 
applied  by  this  court  in  the  Howard 
Case,  supra.  This  contention  was  re- 
jected solely  for  the  reason  that  the  su- 
preme court  of  Indiana  had  construed 
the  act  as  not  extending  to  any  class 
of  railroad  employees  except  tliose 
^'whose  occupation  connects  them  in 
some  way  with  the  movement  of  trains, 
where  they  are  exposed  to  the  hazards 
incident  to  the  operation  and  movement 
of  trains  and  engines;"  and  that  this 
construction  was  binding  on  a  Federal 
court. 

S  Employers'  Liability  Cases  {Howard 
V.  Illinois  C.  B.  Co.)  (1908)  207  U.  S. 
463,  52  L.  ed.  297,  28  Sup.  Ct.  Rep.  141 
(obiter). 


6  El  Paso  &  N.  E.  B.  Co.  v.  Gutierrez 
(1909)  215  U.  S.  87,  54  L.  ed.  106,  30 
Sup.  Ct.  Rep.  21,  affirming  (1908)  — 
Tex.  Civ.  App.  — ,  111  S.  W.  159  (an 
action  for  an  injury  received  in  New 
Mexico ) .  The  court  said :  "In  view  of 
the  plenary  power  of  Congress  under  the 
Constitution  over  the  territories  of  the 
United  States,  subject  only  to  certain 
limitations  and  prohibitions  not  neces- 
sary to  notice  now,  there  can  be  no 
doubt  that  an  act  of  Congress  undertak- 
ing to  regulate  commerce  in  the  District 
of  Columbia  and  the  territories  of  the 
United  States  would  necessarily  super- 
sede the  territorial  law  regulating  the 
same  subject.  ...  A  perusal  of  this 
portion  of  the  opinion  [in  the  Howard 
Case]  makes  it  evident  that  it  was  not 
intended  to  hold  the  act  unconstitutional 
in  so  far  as  it  related  to  the  District  of 
Columbia  and  the  territories,  for  it  is 
there  suggested  that  to  interpolate  in 
the  act  the  qualifying  words  contended 
for  would  destroy  the  act  in  respect  to 
the  District  of  Columbia  and  the  terri- 
tories by  limiting  its  operation  in  a 
field  v/here  Congress  had  plenary  power, 
and  did  not  depend  for  its  authority 
upon  the  interstate  commerce  clause  of 
the  Constitution.  ...  A  perusal  of 
the  section  makes  it  evident  that  Con- 
gress is  here  dealing  first,  with  trade  or 
commerce  in  the  District  of  Columbia 
and  the  territories ;  and,  second,  with  in- 
terstate commerce,  commerce  with  for- 
eign nations,  and  between  the  territories 
and  the  states.    As  we  have  already  in- 
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2799.— Employers'  liability  act  of  1908.—  The  effect  of  the  curative 
statute  which  was  enacted  after  the  original  one  had  been  declared  in- 
valid is  that  every  common  carrier  by  railroad,  while  engaged  in 
interstate  commerce,  shall  "  'be  liable  in  damages  to  any  person  suf- 
fering injury  while  he  is  employed  by  such  carrier  in  such  commerce,' 
or  in  case  of  the  death  of  such  employee,  'resulting  in  whole  or  in 
part  from  the  negligence  of  any  of  the  officers,  agents,  or  employees 


dicated,  its  power  to  deal  with  trade  or 
commerce   in  the   District  of  Columbia 
and  the  territories  does  not  depend  upon 
the  authority  of  the  interstate  commerce 
clause   of  the   Constitution.     Upon  the 
other  hand,  the  regulation  sought  to  be 
enacted    as    to    commerce  between   the 
states  and  with  foreign  nations  depends 
upon  the  authority  of  Congress,  granted 
to   it  by   the   Constitution,   to  regulate 
commerce   among   the   states   and   with 
foreign  nations.     As  to  the  latter  class. 
Congress   was   dealing  with  a   liability 
ordinarily   governed   by   state   statutes, 
or  controlled  by  the  common  law,  as  ad- 
ministered  in  the  several   states.     The 
Federal  power  of  regulation  within  the 
states   is   limited  to  the   right  of  Con- 
gress to   control   transactions  of   inter- 
state commerce;  it  has  no  authority  to 
regulate  commerce  wholly  of  a  domestic 
character.    It  was  because  Congress  had 
exceeded  its  authority  in  attempting  to 
regulate  the   second  class  of  commerce 
named   in  the   statute  that  this  court 
was  constrained  to  hold  the  act  uncon- 
stitutional.    The  act  undertook  to  iix 
the     liability     as     to     'any    employee,' 
whether  engaged  in  interstate  commerce 
or  not,  and,  in  the  terms  of  the  act,  had 
so  interwoven  and  blended  the  regula- 
tion of   liability  within  the   authority 
of   Congress   with   that  which  was  not 
that  the  whole  act  was  held  invalid  in 
this    respect.     .     .     .     Coming    to    con- 
sider  the   statute   in   the   light   of   the 
accepted  rules  of  construction,  we  are  of 
opinion  that  the  provisions  with  refer- 
ence to  interstate  commerce,  which  were 
declared   unconstitutional    for   the   rea- 
sons stated,  are  entirely  separable  from 
and  in  nowise  dependent  upon  the  pro- 
visions of  the  act  regulating  commerce 
within  the  District  of  Columbia  and  the 
territories.     Certainly  these  provisions 
could   stand  in   separate  acts,   and  the 
right  to  regulate  one  class  of  liability 
in  nowise  depends  upon  the  other.    Con- 
gress might  have  regulated  the  subject 
by    laws   applying   alone   to   the   terri- 


tories, and  left  to  the  various  states  the 
regulation  of  the  subject-matter  within 
their  borders,  as  had  been  the  practice 
for  many  years.  It  remains  to  inquire 
whether  it  is  plain  that  Congress  would 
have  enacted  the  legislation  had  the  act 
been  limited  to  the  regulation  of  the 
liability  to  employees  engaged  in  com- 
merce within  the  District  of  Columbia 
and  the  territories.  If  we  are  satisfied 
that  it  would  not,  or  that  the  matter 
is  in  such  doubt  that  we  are  unable  to 
say  what  Congress  would  have  done, 
omitting  the  unconstitutional  feature, 
then  the  statute  must  fall.  Illinois  C. 
R.  Co:  V.  McKendree  ( 1906 )  203  U.  S. 
514,  51  L.  ed.  298,  27  Sup.  Ct.  Rep.  153 ; 
Employers'  Liability  Cases,  supra. 
When  we  consider  the  purpose  of  Con- 
gress to  regulate  the  liability  of  em- 
ployer to  employee,  and  its  evident  in- 
tention to  change  certain  rules  of  the 
common  law  which  theretofore  prevailed 
as  to  the  responsibility  for  negligence  in 
the  conduct  of  the  business  of  transpor- 
tation, we  think  that  it  is  apparent  that 
had  Congress  not  undertaken  to  deal 
with  this  relation  in  the  states  where  it 
had  been  regulated  by  local  law,  it 
would  have  dealt  with  the  subject  and 
enacted  the  curative  provisions  of  the 
law  applicable  to  the  District  of  Co- 
lumbia and  the  territories  over  which 
its  plenary  power  gave  it  the  undoubted 
right  to  pass  a  controlling  law,  and  to 
make  uniform  regulations  governing  the 
subject." 

For  another  case  in  which  the  validity 
of  the  statute  with  regard  to  territories 
was  recognized,  see  Atchison,  T.  &  S.  F. 
R.  Co.  V.  Pickens  (1909)  —  Tex.  Civ. 
App.  — ,  118  S.  W.  1133. 

The  constitutionality  of  the  act,  so 
far  as  it  related  to  the  District  of  Co- 
lumbia, was  affirmed  in  Syde  v.  South- 
ern R.  Co.  (1908)  31  App.  D.  C.  466; 
McNamara  v.  Washington  Terminal  Co. 
(1910)  35  App.  D.  C.  230;  Philadelphia, 
B.  d  W.  R.  Co.  V.  Tucker  iW>Q\  35 
App.  D.  C.  123. 
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of  such  carrier,  or  by  reason  of  any  defect  or  insufficiency  due  to  its 
negligence  in  its  cars,  engines,  appliances,  machinery,  track,  road- 
bed, works,  boats,  wharves,  or-  other  equipment.'  "  ^* 

The  validity  of  this  act  has  been  affirmed  by  the  Federal  Supreme 
Court.^  In  the  case  cited  it  was  insisted  in  the  first  place  that  Con- 
gress had  exceeded  its  power  over  interstate  commerce  by  prescribing 
the  particular  regulations  embodied  in  the  act.  The  contentions  un- 
successfully urged  in  support  of  this  objection  were  as  follows : 

(1)  That  "the  abrogation  of  the  fellow-servant  rule,  the  extension 
of  the  carrier's  liability  to  cases  of  death,  and  the  restriction  of  the 
defenses  of  contributory  negligence  and  assumption  of  risk,  have  no 
tendency  to  promote  the  safety  of  the  employees,  or  to  advance  the 
commerce  in  which  they  are  engaged."  * 


laSf.  LoiMs,  I.  M.  &  s.  R.  Co.  V, 
Conley  (1911)  110  C.  C.  A.  97,  187  Fed. 
949. 

1  Second  Employers'  Liability  Cases 
[Mondou  V.  'New  York,  N.  H.  &  E.  R. 
Go.)  (1911)  223  U.  S.  1.  56  L.  e.d.  327, 
38  L.R.A.(N.S.)  44,  32  Sup.  Ct.  Rep. 
169,  1  N.  C.  C.  A.  875.  The  constitu- 
tionality of  the  act  was  again  affirmed 
in  Philadelphia,  B.  &  W.  R.  Co.  v.  Schu- 
bert (1912)  224  U.  S.  603,  56  L.  ed. 
911,  32  Sup.  Ct.  Rep.  589,  1  N.  C.  C.  A. 
892. 

The  same  position  had  previously 
been  taken  by  one  of  the  Federal  courts 
of  appeals  {St.  Louis,  I.  M.  <6  8.  R.  Co. 
V.  Conley  [1911]  110  C.  C.  A.  97,  187 
Fed.  949)  ;  and  by  the  supreme  court  of 
Minnesota  {Omens  v.  Chicago  G.  W.  R. 
Co.  [1910]  113  Minn.  49,  128  N.  W. 
1011). 

The  decision  in  Boxie  v.  New  York, 
N.  H.  d  B.  R.  Co.  (1909)  82  Conn.  352, 
73  Atl.  754,  17  Ann.  Cas.  324,  21  Am. 
Neg.  Cas.  42,  declaring  the  act  to  be 
void,  is  not  good  law.  It  was  the  au- 
thority relied  upon  in  one  of  the  cases 
reversed  by  the  Federal  Supreme  Court. 

2  "Under  this  head,  the  court  remarked : 
"Briefly  stated,  the  departures  from 
the  common  law  made  by  the  portions  of 
the  act  against  which  the  first  objec- 
tion is  leveled  are  these:  (a)  The  rule 
that  the  negligence  of  one  employee,  re- 
sulting in  injury  to  another,  was  not 
to  be  attributed  to  their  common  em- 
ployer, is  displaced  by  a  rule  imposing 
upon  the  employer  responsibility  for 
such  an  injury,  as  was  done  at  common 
law  when  the  injured  person  was  not 
an  employee;    (b)    the  rule  exonerated 


an  employer  from  liability  for  injury 
sustained  by  an  employee  through  the 
concurring  negligence  of  the  employer 
and  the  employee  is  abrogated  in  all  in- 
stances where  the  employer's  violation 
of  a  statute  enacted  for  the  safety  of 
his  employees  contributes  to  the  injury, 
and  in  other  instances  is  displaced  by 
the  rule  of  comparative  negligence, 
whereby  the  exoneration  is  only  from 
a  proportional  part  of  the  damages, 
corresponding  to  the  amount  of  negli- 
gence attributable  to  the  employee; 
(c)  the  rule  that  an  employee  was 
deemed  to  assume  the  risk  of  injury, 
even  if  due  to  the  employer's  negligence, 
where  the  employee  voluntarily  entered 
or  remained  in  the  service  with  an  ac- 
tual or  presumed  knowledge  of  the  con- 
ditions out  of  which  the  risk  arose,  is 
abrogated  in  all  instances  where  the 
employer's  violation  of  a  statute  enact- 
ed for  the  safety  of  his  employees  con- 
tributed to  the  injury;  and  (d)  the  rule 
denying  a  right  of  action  for  the  death 
of  one  person,  caused  by  the  wrongful 
act  or  neglect  of  another,  is  displaced 
by  a  rule  vesting  such  a  right  of  action 
in  the  personal  representatives  of  the 
deceased,  for  the  benefit  of  designated 
relatives.  Of  the  objection  to  these 
changes  it  is  enough  to  observe:  First. 
'A  person  has  no  property,  no  vested 
interest,  in  any  rule  of  the  common  law. 
That  is  only  one  of  the  forms  of  muni- 
cipal law,  and  is  no  more  sacred  than 
any  other.  Rights  of  property  which 
have  been  created  by  the  common  law 
cannot  be  taken  away  without  due 
process;   but  the  law  itself,  as   a  rule 
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(2)  That  "the  liability  imposed  for  injuries  sustained  by  one  em- 
ployee through  the  negligence  of  another,  although  confined  to  in- 
stances where  the  injured  employee  is  engaged  in  interstate  com- 
merce, is  not  confined  to  instances  where  both  employees  ar  so  en- 
gaged." * 

of  conduct,  may  be  changed  at  the  will    379,  37  L.  ed.  772,  777,  778,  13  Sup.  Ct. 
.     .     .     of   the   legislature,   unless   pre-    Eep.  914." 

vented    by    constitutional    limitations.        8  In  this   connection  the  court  said : 
Indeed,   the   great   office  of   statutes   is    "The  second  objection  proceeds  upon  the 
to  remedy  defects  in  the  common  law  as    theory  that,  even  although  Congress  has 
they  are  developed,  and  to  adapt  it  to   power  to  regulate  the  liability  of  a  car- 
the  changes  of  time  and  circumstances.'   rier  for   injuries  sustained  by  one  em- 
Munn  V.  Illinois    (1876)    94  U.  S.  113,   ployee   through    the    negligence    of    an- 
134,  24  L.  ed.  77,  87;   Martin  v.  Pitts-   other,  where   all  are   engaged  in  inter- 
iurg  £  L.  E.  B.  Co.    (1906)    203  U.  S.   state    commerce,    that    power    does    not 
284,  294,  51  L.  ed.  184,  27  Sup.  Ct.  Eep.   embrace  instances  wJiere  the  negligent 
100,  8   Ann.   Cas.  87 ;    The  Lottawanna  employee  is  engaged  in  intrastate  com- 
{Rodd  V.  Heartt)    (1874)  21  Wall.  558,   merce.     But  this  is  a  mistaken  theory, 
577,   22    L.    ed.    654,    662;    Western   V.    in  that  it  treats  the  source  of  the  injury 
Teleg.    Co.    v.     Commercial    Mill.     Co.   rather   than   its   effect   upon    interstate 
(1910)    218  U.  S.  406,   417,  54  L.  ed.   commerce,   as  the   criterion  of  congres- 
1088,    1091,    36    L.R.A.(N.S.)     220,    31    sional  power.    As  was  said  in  SoMt/ierji 
Sup.   Ct.    Eep.   59,   21  Ann.    Cas.   815;    B.  Co.  v.  United  States   (1911)   222  U. 
Second.    The    natural    tendency    of    the   S.  20,  27,  56  L.  ed.  72,  74,  32  Sup.  Ct. 
changes  described  is  to   impel  the  car-   Eep.  2,  that  power  is  plenary,  and  com- 
riers  to  avoid  or  prevent  the  negligent   petently  may  be  exerted  to  secure  the 
acts  and  omissions  which  are  made  the   safety  of  interstate  transportation  and 
bases   of  the  rights   of  recovery   which   of  those  who  are  employed  therein,  no 
the    statute    creates   and    defines;    and,   matter  what  the  source  of  the  dangers 
as  whatever  makes  for  that  end  tends   which  threaten  it.    The  present  act,  un- 
to promote  the  safety  of  the  employees  like  the  one  condemned   in  Employers' 
and  to  advance  the  commerce  in  which  Liability  Cases    {Howard  v.  Illinois   G. 
they  are  engaged,  we  entertain  no  doubt   R.  Co.)    (1908)  207  U.  S.  463,  52  L.  ed. 
that  in  making  those  changes  Congress   297,   28  Sup.   Ct.   Eep.   141,  deals   only 
acted  within  the  limits  of  the  discretion  with  the  liability  of  a  carrier  engaged 
confided  to  it  by  the  Constitution.    Lot-   in  interstate  commerce  for  injuries  sus- 
tery  Case   (Cham/pion  v.  Ames)    (1903)    tained  by  its  employees  while  engaged 
188  U.  S.  321,  353,  355,  47  L.  ed.  492,   in  such  commerce.     And  this  being  so, 
500,  501,  23  Sup.  Ct.  Eep.  321,  13  Am.  it  is  not  a  valid  objection  that  the  act 
Crim.  Eep.  561;  Atlantic  Coast  Line  R.   embraces    instances    where    the    causal 
Co.  V.  Riverside  Mills   (1911)   219  U.  S.   negligence   is  that  of  an   employee   en- 
186,  203,  55  L.  ed.  167,  181,  31  L.E.A.   gaged  in  intrastate  commerce;  for  such 
(N.S.)  7,  31  Sup.  Ct.  Rep.  164.     We  are   negligence,    when    operating    injurious- 
not  unmindful  that  that  end  was  being  ly  upon  an  employee  engaged  in  inter- 
measurably    attained    through    the    re-    state    commerce,    has    the    same    effect 
medial  legislation  of  the  several  states,  upon  that  commerce  as  if  the  negligent 
but  that  legislation  has  been  far  from   employee  were  also  engaged  therein." 
uniform,  and  it  undoubtedly  rested  with        A   similar   conclusion   has   previously 
Congress   to   determine   whether   a   na-    been    reached   by    one    of    the    inferior 
tional  law,   operating  uniformly  in   all    Federal  Courts  in  Watson  v.  St.  Louis, 
the  states,  upon  all  carriers  by  railroad   /.  M.  &  8.  R.  Co.  (1909)   169  Fed.  942. 
engaged  in  interstate  commerce,  would   The  following  passage  from  the  opinion 
better  subserve  the  needs  of  that  com-   may   be   quoted,    as    it   deals   with   the 
merce.       The     Lottawanna      {Rodd     v.   question  under  an  aspect  and  adverted 
Heartt)    (1874)   21  Wall.  558,  581,  582,   to    by   the    Supreme    Court.      "If    Con- 
22  L.  ed.  654,  664;  Baltimore  &  0.  R.  gress  has  the  power  to  abolish  the  rule 
Co.  V.  Baugh  (1893)  149  U.  S.  368,  378-    [i.  e.,  as  to  the  effect  of  coservice]   so 
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(3)  That  "the  act  offends  against  the  5th  Amendment  to  the  Con- 
stitution (a)  by  unwarrantably  interfering  with  the  liberty  of  con- 
tract,* and  (b)  by  arbitrarily  placing  all  employers  engaged  in  inter- 


far  as  it  applies  to  master  and  servant 
when  engaged  in  interstate  commerce, 
then  the  employment  of  the  servant 
whose  wrong  or  negligence  caused  the 
injury  is  clearly  immaterial,  as  the 
liability  of  the  master  by  the  repeal  of 
that  rule  is  imposed  by  the  maxim  of 
respondeat  superior.  Congress  having, 
by  the  enactment  of  this  statute, 
abolished  the  fellow-servant  rule  as  to 
employees  while  engaged  in  interstate 
commerce,  such  servant,  when  so  en- 
gaged to  serve  a  master  who  is  a  car- 
rier by  rail,  engaged  in  interstate 
transportation,  does  not  undertake,  as 
between  himself  and  his  employer,  to  as- 
sume the  risk  of  negligence  upon  the 
part  of  a  fellow  servant.  ...  If 
the  contention  of  defendant  is  sustained, 
the  effect  would  be  that  although  the 
employee  of  a  carrier  by  rail  engaged 
in  interstate  transportation  is  injured 
while  engaged  on  an  interstate  train,  if 
the  cause  of  the  injury  was  the  negli- 
gence of  a  fellow  servant  not  engaged  at 
the  time  in  interstate  work.  Congress  is 
powerless  to  provide  for  a  recovery  of 
compensation  for  the  injuries  suffered. 
Therefore,  if  an  engineer  or  fireman  on 
an  interstate  train  is  injured  by  reason 
of  the  negligence  of  a  switchman  or 
other  employee  of  a  train  operated  on 
a  branch  line,  which  is  used  exclusively 
for  intrastate  business,  the  failure  of 
Congress  to  except  such  accidents  from 
the  provisions  of  the  statute  makes  it 
unconstitutional,  as  being  in  excess  of 
its  powers  under  the  Constitution.  The 
same  result  would  follow  if  a  telegraph 
operator  on  such  a  branch  line  fails  to 
transmit  or  deliver  a  message  from  the 
train  despatchcr,  directing  the  conductor 
of  the  interstate  train  to  go  on  a  sid- 
ing for  the  purpose  of  letting  an  intra- 
state train  pass  on  the  main  line,  and 
by  reason  of  such  negligence  there  is  a 
collision." 

In  Zikos  V.  Oregon  R.  &  "Nav.  Co. 
(1910)  179  Fed.  893,  where  the  facts 
involved  did  not  render  it  necessary  to 
decide  the  question,  the  court  remarked 
that,  "Its  purpose  to  render  a  carrier  en- 
gaged in  interstate  commerce  liable  to 
employees  so  engaged  being  apparent, 
the  provisions  are  separable,  whatever 


be  the  rule  regarding  an  injury  result- 
ing to  an  interstate  employee  from  the 
negligence  of  an  employee  not  so  en- 
gaged." 

*  With  regard  to  this  head  of  the  ob- 
jection the  court  said:  "It  suffices  to 
say,  in  view  of  our  recent  decisions  in 
Chicago,   B.   &   Q.   R.   Co.  v.    McOuire 

(1911)  219   U.   S.   549,  55   L.  ed.   328, 

31  Sup.  Ct.  Rep.  259;  Atlantic  Coast 
Line  R.  Co.  v.  Riverside  Mills  (1911) 
219  U.  S.  186,  55  L.  ed.  167,  31 
L.R.A.(N.S.)  7,  31  Sup.  Ct.  Rep.  164, 
and  Baltimore  &  0.  R.  Go.  v.  Inter- 
state Commerce  Commission  (1911)  221 
U.  S.  612,  55  L.  ed.  878,  31  Sup.  Ct. 
Rep.  621,  that  if  Congress  possesses  the 
power  to  impose  that  liability,  which 
we  here  hold  that  it  does,  it  also  pos- 
sesses the  power  to  insure  its  efficacy  by 
prohibiting  any  contract,  rule,  regula- 
tion, or  device  in  evasion  of  it." 

This  doctrine  was  again  affirmed  in 
Philadelphia,  B.  &  W.  R.  Co.  v.  Schubert 

(1912)  224  U.  S.  603,  56  L.  ed.  911; 
(affirming   (1911)    36  App.  D.  C.  565), 

32  Sup.  Ct.  Rep.  589,  1  N.  C.  C.  A.  892, 
where  it  was  held  that  the  provisions  of 
§  5  were  intended  to  apply  as  well  to 
existing  as  to  future  contracts  and  regu- 
lations of  the  described  character,  and 
that  the  provisions,  as  thus  construed, 
are  not  invalid.  The  court  said:  "The 
power  of  Congress,  in  its  regulation  of 
interstate  commerce,  and  of  commerce  in 
the  District  of  Columbia  and  in  the 
territories,  to  impose  this  liability,  was 
not  fettered  by  the  necessity  of  main- 
taining existing  arrangements  and  stip- 
ulations which  would  conflict  with  the 
execution  of  its  policy.  To  subordi- 
nate the  exercise  of  the  Federal  au- 
thority to  the  continuing  operation  of 
previous  contracts  would  be  to  place, 
to  this  extent,  the  regulation  of  in- 
terstate commerce  in  the  hands  of  pri- 
vate individuals,  and  to  withdraw  from 
the  control  of  Congress  so  much  of 
the  field  as  they  might  choose  by  pro- 
phetic discernment  to  bring  withm  the 
range  of  their  agreements.  The  Consti- 
tution recognizes  no  such  limitation.  It 
is  of  the  essence  of  the  delegated  power 
of  regulation  that,  within  its  sphere. 
Congress  should  be  able  to  establish  uni- 


§  2799] 


CONSTITUTIONALITY  OF  STATUTES. 


8687 


State  commerce  by  railroad  in  a  disfavored  class,  and  all  their  em- 
ployees engaged  in  such  commerce  in  a  favored  class."  * 


form  rules,  immediately  obligatory, 
which,  as  to  future  action,  should  tran- 
scend all  inconsistent  provisions.  Prior 
arrangements  were  necessarily  subject  to 
this  paramount  authority." 

In  McNwmara  v.  Washington  Termi- 
nal Co.  (1910)  35  App.  D.  C.  230,  a 
similar  doctrine  was  laid  down  with 
reference  to  the  act  of  1906  as  applied 
to  commerce  in  the  District  of  Colum- 
bia. 

5  Concerning  the  question  of  classifi- 
cation, the  following  remarks  were 
made:  "It  is  true  that  the  liability 
which  the  act  creates  is  imposed  only 
on  interstate  carriers  by  railroad,  al- 
though there  are  other  interstate  car- 
riers, and  is  imposed  for  the  benefit  of 
all  employees  of  such  carriers  by  rail- 
road who  are  employed  in  interstate 
commerce,  although  some  are  not  sub- 
jected to  the  peculiar  hazards  incident 
to  the  operation  of  trains,  or  to  hazards 
that  differ  from  those  to  which  other 
employees  in  such  commerce,  not  within 
the  act,  are  exposed.  But  it  does  not 
follow  that  this  classification  is  vio- 
lative of  the  'due  process  of  law'  clause 
of  the  5th  Amendment.  Even  if  it  be 
assumed  that  that  clause  is  equivalent 
to  the  'equal  protection  of  the  laws' 
clause  of  the  14th  Amendment,  which  is 
the  most  that  can  be  claimed  for  it  here, 
it  does  not  take  from  Congress  the 
power  to  classify,  nor  does  it  con- 
demn exertions  of  that  power  merely 
because  they  occasion  some  inequalities. 
On  the  contrary,  it  admits  of  the  exer- 
cise of  a  wide  discretion  in  classifying 
according  to  general,  rather  than  minute, 
distinctions,  and  condemns  what  is  done 
only  when  it  is  without  any  reasonable 
basis,  and  therefore  is  purely  arbitrary. 
Lindsley  v.  Natural  Carbonic  Gas  Co. 
(1911)  220  U.  S.  61,  78,  55  L.  ed.  369, 
377,  31  Sup.  Ct.  Eep.  337,  Ann.  Cas. 
1912  C,  160.  Tested  by  these  standards, 
this  classification  is  not  objectionable. 
Like  classifications  of  railroad  carriers 
and  employees  for  like  purposes,  when 
assailed  under  the  equal  protection 
clause,  have  been  sustained  by  repeated 
decisions  of  this  court.  Missouri  P.  R. 
Co.  V.  Mackey  (1888)  127  U.  S.  205, 
32  L.  ed.  107,  8  Sup.  Ct.  Rep.  1161; 
Louisville  £  N.  R.  Co.  v.  Melton  (1910) 
218  U.  S.  36,  54  L.  ed.  921,  —  L.R.A. 


(N.S.)  — ,  30  Sup.  Ct.  Rep.  676;  Mobile, 
J.  &  K.  G.  R.  Go.  v.  Turnipseed  (1910) 
219  U.  S.  35,  55  L.  ed.  78,  32  L.R.A. 
(N.S.)  226,  31  Sup.  Ct.  Rep.  136,  Ann. 
Cas.  1912  A,  463." 

That  the  act  does  not  violate  the  5th 
Amendment  had  previously  been  laid 
down  in  St.  Louis,  I.  M.  &  &.  R.  Co.  v. 
Conley  (1911)  110  C.  C.  A.  97,  187  Fed. 
949,  and  Watson  v.  St.  Louis,  I.  M.  & 
8.  R.  Co.  (1909)  169  Fed.  942.  In  the 
latter  case  the  court  said  that  "assum- 
ing the  'due  process'  clause  of  the  5th 
Amendment  to  be  broad  enough  to  in- 
clude the  'equal  protection  of  the  laws,' 
and  the  latter  phrase  to  be  applicable  in 
cases  involving  the  interpretation  of  the 
former,  the  contentions  put  forward 
could  not  be  sustained.  It  was  pointed 
out  that  "in  every  instance  in  which 
state  statutes  abolishing  or  modifying 
the  fellow-servant  rule,  and  limiting  the 
act  to  railroads  only,  as  in  the  act  now 
under  consideration,  have  been  attacked 
as  being  in  violation  of  the  'equal  pro- 
tection' clause  of  the  14th  Amendment, 
the  Supreme  Court  of  the  United  States 
has  overruled  the  contention  and  sus- 
tained the  validity  of  the  acts,  declaring 
that  such  classification  by  the  legislative 
department  is  permissible,  and  not  with- 
in the  prohibition  of  that  Amendment." 

In  Zikos  V.  Oregon  R.  &  Nav.  Co. 
(1910)  179  Fed.  893,  the  act  was  sus- 
tained against  the  objections  (1)  that 
it  denies  the  equal  protection  of  the 
laws  in  respect  of  the  carriers  within 
its  purview ;  and  ( 2 )  that  its  effect  is  to 
establish  in  cases  to  which  it  applies 
rules  of  liability  different  from  those 
which  exist  under  the  state  laws  in  oth- 
er cases  arising  from  the  relation  of 
master  and  servant,  and  that  it  gives 
the  right  of  recovery  in  ease  of  the 
death  of  an  employee  to  different  parties. 

The  position  taken  by  the  Federal  Su- 
preme Court  has  destroyed  the  authority 
of  some  rulings  made  in  Hoxie  v.  l^eta 
York,  N.  H.  &  H.  R.  Co.  (1909)  82 
Conn.  352,  73  Atl.  754,  17  Ann.  Cas. 
324,  21  Am.  Neg.  Rep.  42,  —  viz.,  (1) 
that  the  provisions  of  §  3  of  the  act, 
which  sanction  a,  recovery  where  the  in- 
jured employee  was  guilty  of  gross  neg- 
ligence and  the  railroad  of  none,  are  an 
arbitrary  deprivation  of  property,  pro- 
hibited by  the  5th  Amendment  of  the 
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Another  point  determined  was,  that  the  regulations  of  the  act 
supersede  the  laws  of  the  state  in  so  far  as  the  latter  cover  the  same 
field." 

Lastly,  it  was  laid  down  that  "rights  arising  under  those  regu- 
lations may  be  enforced,  as  of  right,  in  the  courts  of  the  state  when 
their  jurisdiction,  as  fixed  by  local  laws,  is  adequate  to  the  occa- 
sion." '' 

Federal  Constitution;  and  (2)  that  the  gress.  .  .  .  The  inaction  of  Con- 
provisions  of  §  5,  to  the  effect  that  every  gress  however,  in  no  wise  affected  its 
contract  between  an  interstate  railroad  power  over  the  subject.  .  .  .  And  now 
and  an  employee,  exempting  the  rail-  that  Congress  has  acted,  the  laws  of  the 
road  from  liability  created  by  the  act,  states,  in  so  far  as  they  cover  the  same 
shall  be  void,  violates  that  Amendment,  field,  are  superseded,  for  necessarily  that 
because  it  deprives  the  parties  to  the  which  is  not  supreme  must  yield  to 
contract  of  property  without  due  pro-  that  which  is.  Second  Employers'  Lia- 
cess  of  the  law.  hility  Oases  (Mondou  v.  ffeio  Yorh,  N. 
Bin  this  connection  the  court  relied  H.  &  H.  R.  Co.)  (1911)  233  U.  S.  1, 
upon  the  general  principles  laid  down  55,  56  L.  ed.  327,  348,  38  L.R.A.(N.S.) 
in  M'CuUoch  v.  Ma/ryhmd  (1819)  4  44,  32  Sup.  Ct.  Rep.  169,  1  N.  C.  C.  A. 
Wheat.   316,   4  L.  ed.   579;    viz.,   "that  875. 

the  Constitution  and  the  laws  made  in  ^  The  court  after  having  mentioned 
pursuance  thereof  are  supreme;  that  the  fact  that  the  first  of  the  cases  be- 
they  control  the  Constitution  and  laws  fore  it  had  been  decided  by  the  supreme 
of  the  respective  states,  and  cannot  be  court  of  Connecticut,  which  had  laid 
controlled  by  them."  As  a  particularly  down  a  different  doctrine,  proceeded 
a,pposite  repetition  of  that  principle  the  thus:  "That,  however,  was  not  because 
following  statement  in  SnMifev.ji!a6ama  the  ordinary  jurisdiction  of  the  supe- 
(1888)  124  U.  S.  465,  473,  31  L.  ed.  rior  courts,  as  defined  by  the  Consti- 
508,  510,  1  Inters.  Com.  Rep.  804,  8  tution  and  laws  of  the  state,  was  deemed 
Sup.  Ct.  Rep.  564,  was  quoted:  "The  inadequate,  or  not  adapted  to  the  ad- 
grant  of  power  to  Congress  in  the  Con-  judication  of  such  a  case,  but  because 
stitution  to  regulate  commerce  with  for-  the  supreme  court  of  errors  was  of  opin- 
eign  nations  and  among  the  several  ion  (1)  that  the  congressional  act  im- 
states,  it  is  conceded,  is  paramount  over  pliedly  restricts  the  enforcement  of  the 
all  legislative  powers  which,  in  conse-  rights  which  it  creates  to  the  Federal 
quence  of  not  having  been  granted  to  courts,  and  (2)  that,  if  this  be  not  so, 
Congress,  are  reserved  to  the  states.  It  the  superior  courts  are  at  liberty  to  de- 
follows  that  any  legislation  of  a  state,  cline  cognizance  of  actions  to  enforce 
although  in  pursuance  of  an  acknowl-  rights  arising  under  that  act,  because 
edged  power  reserved  to  it,  which  con-  (a)  the  policy  manifested  by  it  is  not 
fiicts  with  the  actual  exercise  of  the  in  accord  with  the  policy  of  the  state 
power  of  Congress  over  the  subject  of  respecting  the  liability  of  employers  to 
commerce,  must  give  way  before  the  su-  employees  for  injuries  received  by  the 
premacy  of  the  national  authority."  latter  while  in  the  service  of  the  former. 
The  court  concluded  thus :  "Prior  to  the  and  (b)  it  would  be  inconvenient  and 
present  act,  the  laws  of  the  several  confusing  for  the  same  court,  in  dealing 
states  were  regarded  as  determinative  with  cases  of  the  same  general  class, 
of  the  liability  of  employers  engaged  in  to  apply  in  some  the  standards  of  right 
interstate  commerce  for  injuries  received  established  by  the  congressional  act, 
by  their  employees  while  engaged  in  and  in  others  the  different  standards 
such  commerce.  But  that  was  because  recognized  by  the  laws  of  the  state. 
Congress,  although  empowered  to  regu-  We  are  quite  unable  to  assent  to  the 
late  that  subject,  had  not  acted  thereon,  view  that  the  enforcement  of  the  rights 
and  because  the  subject  is  one  which  which  the  congressional  act  creates  was 
falls  within  the  police  power  of  the  originally  intended  to  be  restricted  to 
states,  in  the  absence  of  action  by  Con-  the    Federal    courts.     .     .     .     The   BU"- 
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2800.  Enactments  requiring  safety  appliances  on  railways. — The  safe- 
ly appliance  act  in  its  enlarged  form,  covering  "all  trains,  locomo- 
tives, tenders,  cars,  and  similar  vehicles  used  on  any  railroad  en- 
gaged in  interstate  commerce,  .  .  .  and  all  other  locomotives, 
tenders,  cars,  and  similar  vehicles  used  in  connection  therewith,"  has 
been  sustained  by  the  Federal  Supreme  Court  against  the  objection 
that  it  is  not  in  terms  confined  to  vehicles  used  in  moving  interstate 
trafiSc.^    There  seems  to  be  some  difficulty  in  reconciling  on  any  broad 


geation  that  the  act  of  Congress  is  not 
in  harmony  with  the  policy  of  the  state, 
and  therefore  that  the  courts  of  the 
state  are  free  to  decline  jurisdiction,  is 
quite  inadmissible,  because  it  presup- 
poses what  in  legal  contemplation  does 
not  exist.  When  Congress,  in  the  exer- 
tion of  the  power  confided  to  it  by  the 
Constitution,  adopted  that  act,  it  spoke 
for  all  the  people  and  all  the  states, 
and  thereby  established  a  policy  for  all. 
That  policy  is  as  much  the  policy  of 
Connecticut  as  if  the  act  had  emanated 
from  its  own  legislature,  and  should  be 
respected  accordingly  in  the  courts  of 
the  state.  As  was  said  by  this  court  in 
Claflin  V.  Houseman  (1876)  93  U.  S. 
130,  136,  137,  23  L.  ed.  833,  838:  "The 
laws  of  the  United  States  are  laws  in 
the  several  states,  and  just  as  much 
binding  on  the  citizens  and  courts  there- 
of as  the  state  laws  are.  The  United 
States  is  not  a  foreign  sovereignty  as 
regards  the  several  states,  but  is  a  con- 
current and,  within  its  jurisdiction, 
paramount,  sovereignty.  .  .  .  The  fact 
that  a  state  court  derives  its  exstence 
and  functions  from  the  state  laws  is  no 
reason  why  it  should  not  afford  relief; 
because  it  is  subject  also  to  the  laws 
of  the  United  States,  and  is  just  as 
much  bound  to  recognize  these  as  oper- 
ative within  the  state  as  it  is  to  recog- 
nize the  state  laws.  The  two  together 
form  one  system  of  jurisprudence,  which 
constitutes  the  law  of  the  land  for  the 
state;  and  the  courts  of  the  two  juris- 
dictions are  not  foreign  to  each  other, 
nor  to  be  treated  by  each  other  as  such, 
but  as  courts  of  the  same  country, 
having  jurisdiction  partly  different  and 
partly  concurrent."  The  Connecticut  de- 
cision thus  overruled  is  reported  in  82 
Conn.  373,  73  Atl.  762.  It  was  based 
upon  the  earlier  case  of  Eoxie  v.  Ifew 
York,  N.  E.  &  H.  B."  Co.  (1909)  82 
Conn.  352,  73  Atl.  754,  17  Ann.  Cas. 
324,  21  Am.  Neg.  Rep.  42,  in  which  the 
M.  &.  S.  Vol.  VIII.— 544. 


whole  subject  underwent  an  elaborate 
discussion,  which,  with  most,  if  not  all 
of  the  various  specific  rulings  made  by 
the  court,  has  been  rendered  obsolete  by 
the  remarks  of  the  Federal  Supreme 
Court. 

It  had  previously  been  laid  down  by 
an  inferior  Federal  court  that  the  act 
does  not  attempt  to  delegate  judicial 
power  of  the  United  States  to  state 
courts,  in  violation  of  article  3  of  the 
Constitution,  but  creates  substantive 
rights  not  solely  cognizable  in  the  Fed- 
eral courts,  but  which  may  be  availed 
of  in  any  court  of  competent  jurisdic- 
tion, state  or  Federal.  Zikos  v.  Oregon 
R.  &  Nav.  Co.  (1910)  179  Fed.  893,  834 
(Syll.) 

1  Southern  B.  Co.  v.  United  States 
(1911)  222  U.  S.  20,  56  L.  ed.  72,  32 
Sup.  Ct.  Rep.  2,  affirming  (1908)  164 
Fed.  347  (act  of  March  2,  1903,  chap. 
976,  32  Stat.  943  [U.  S.  Comp.  Stat. 
Supp.  1907,  p.  885]).  The  court  said: 
"The  answer  to  this  question  depends 
upon  another,  which  is.  Is  there  a  real 
or  substantial  relation  or  connection  be- 
tween what  is  required  by  these  acts 
in  respect  of  vehicles  used  in  moving 
intrastate  traffic,  and  the  object  which 
the  acts  obviously  are  designed  to  at- 
tain; namely,  the  safety  of  interstate 
commerce  and  of  those  who  are  em- 
ployed in  its  movement?  Or,  stating  it 
in  another  way,  Is  there  such  a  close 
or  direct  relation  or  connection  between 
the  two  classes  of  traffic,  when  moving 
over  the  same  railroad,  as  to  make  it 
certain  that  the  safety  of  the  interstate 
traffic  and  of  those  who  are  employed 
in  its  movement  will  be  promoted  in  a 
real  or  substantial  sense  by  applying 
the  requirements  of  these  acts  to  ve- 
hicles used  in  moving  the  traffic  which  is 
intrastate  as  well  as  to  those  used  in 
moving  that  which  is  interstate?  If  the 
answer  to  this  question,  as  doubly  stat-, 
ed,  be  in  the  affirmative,  then  the  prin- 
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ground  the  position  thus  taken  with  the  theory  of  construction  on 
which  the  decision  in  the  Employers'  Liability  Cases  (see  §  2798,  a, 
ante),  proceeded.*  But  the  practical  importance  of  the  point  has 
been  greatly  diminished  by  the  circumstances  that  the  statute  con- 

cipal  question  must  be  answered  in  the  Brown    (1911)    107   C.   C.   A.  300,   185 

same  way.     And  this  is  so,  not  because  Fed.    80;    Southern   R.    Co.    v.    Snyder 

Congress  possesses  any  power  to  regu-  (1911)   109  C.  C.  A.  344,  187  Fed.  492; 

late   intrastate   commerce  as   such,   but  United  States  v.  Wheeling  &  L.  E.  R. 

because  its  power  to  regulate  interstate  Go.   (1908)  167  Fed.  198;  United  States 

commerce  is   plenary,   and  competently  v.  Atlantic  Coast  Line  R.  Co.    (1907) 

may  be  exerted  to  secure  the  safety  of  153  Fed.  918. 

the  persons  and  property  transported  *  The  most  elaborate  attempt  that  has 
therein,  and  of  those  who  are  employed  been  made  to  effect  a  reconciliation  is 
in  such  transportation,  no  matter  what  the  following  disquisition  in  United 
may  be  the  source  of  the  dangers  which  States  v.  Wheeling  &  L.  E.  R.  Co.  supra. 
threaten  it.  That  is  to  say,  it  is  no  "It  is  claimed  that,  since  the  act  of 
objection  to  such  an  exertion  of  this  1903  undertakes  to  make  the  act  of  1893 
power  that  the  dangers  intended  to  be  apply  to  trains,  locomotives,  and  so 
avoided  arise,  in  whole  or  in  part,  out  forth,  used  on  any  railroad  engaged  in 
of  matters  connected  with  intrastate  interstate  commerce,  it  extends  the  oper- 
commerce.  Speaking  only  of  railroads  ation  of  the  act  to  subjects  over  which 
which  are  highways  of  both  interstate  Congress  has  no  control,  and  that  this 
and  intrastate  commerce,  these  things  is  exactly  the  effect  of  the  decision  of 
are  of  common  knowledge:  Both  classes  the  Supreme  Court  in  the  Ermployers' 
of  traffic  are  at  times  carried  in  the  Liability  Cases.  Many  answers  suggest 
same  car,  and  when  this  is  not  the  case,  themselves  to  this  claim.  If  the  act  of 
the  cars  in  which  they  are  carried  are  1903  had  been  incorporated  in  the  origi- 
frequently  commingled  in  the  same  train  nal  act  of  1893,  and  if  it  be  true  that 
and  in  the  switching  and  other  move-  the  scope  which  the  act  covered  was 
ments  at  terminals.  Cars  are  seldom  larger  than  that  which  Congress  had 
set  apart  for  exclusive  use  in  moving  power  to  legislate  upon,  and  in  conse- 
cither  class  of  traffic,  but  generally  are  quence  of  that  the  act  should  be  held 
used  interchangeably  in  moving  both;  unconstitutional  because  of  the  impos- 
and  the  situation  is  much  the  same  with  sibility  of  separation  of  the  unconsti- 
trainmen,  switchmen,  and  like  employ-  tutional  part  from  the  constitutional 
eea;  for  they  usually,  if  not  necessarily,  part,  still  the  -contention  of  counsel 
have  to  do  with  both  classes  of  traffic,  would  not  be  effective  in  this  case.  We 
Besides,  the  several  trains  on  the  same  have  here  the  act  of  1893  in  full  force 
railroad  are  not  dependent  in  point  of  and  effect,  with  its  provisions  in  no  wise 
movement  and  safety,  but  are  inter-  diminished  or  curtailed  by  the  act  of 
dependent;  for  whatever  brings  delay  or  1903.  That  act  of  1903  is,  as  the  Su- 
disaster  to  one,  or  results  in  disabling  preme  Court  of  the  United  States  de- 
one  of  its  operatives,  is  calculated  to  clared  in  Johnson  v.  Southern  P.  Co. 
impede  the  progress  and  imperil  the  (1904)  196  U.  S.  1,  49  L.  ed.  363,  25 
safety  of  other  trains.  And  so  the  ab-  Sup.  Ct.  Rep.  158,  17  Am.  Neg.  Eep. 
sence  of  appropriate  safety  appliances  12,  affirmative  and  declaratory,  and,  in 
from  any  part  of  any  train  is  a  menace  effect,  only  construes  and  applies  the 
not  only  to  that  train,  but  to  others."  former  act.  Now,  if  the  former  act 
In  Johnson  v.  Southern  P.  Go.  (1904)  is  construed  and  applied  by  a  later 
196  U.  S.  17,  49  L.  ed.  369,  25  Sup.  act  (which,  of  course,  involves  the 
Ct.  Rep.  158,  17  Am.  Neg.  Eep.  412,  proposition  that  it  remains  unrepealed ) , 
apparently  the  validity  of  the  act  was  and  the  later  act  is  unconstitutional, 
taken  for  granted.  At  all  events  it  was  in  that  it  undertakes  to  give  the  for- 
not  attacked  by  counsel.  mer  act  a  wider  application  than  Con- 
The  statute  was  upheld  by  inferior  gress  had  power  to  give  to  it,  by  what 
tribunals  in  Wabash  R.  Co.  v.  United  sort  of  reasoning  can  it  be  contend- 
States  (1909)  93  C.  C.  A.  393,  168  ed  that  the  former  act  falls  to  the 
Fed.  1;   Chicago,  R.  I.  £  P.  R.  Co.  v.  ground   because    it    has    had    plastered 
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Btrued  in  those  cases  has  been  amended  in  such  a  manner  as  to  do 
away  with  the  objection  which  was  considered  fatal  to  its  validity. 
It  has  also  been  held  by  one  of  the  inferior  courts  that  the  act  is 
not  in  conflict  with  the  10th  Amendment  to  the  Federal  Constitution 
of  the  United  States,  which  provides  that  "the  powers  not  delegated 
to  the  United  States  by  the  Constitution,  nor  prohibited  by  it  to  the 
states,  are  reserved  to  the  states  respectively,  or  to  the  people."  * 

upon    it    by    Congress    an    unconstitu-   fere  with  respect  to  that  or  any  other 
tional     construction     and     application?   matter    relating    to    that    employee    in 
The  mere  statement  of  this  proposition    respect  to  his  work  with  the  railroad 
carries  with  it  its  answer  and  exhibits   company,  so  long  as  it  does  not  relate 
its   unreasonableness.     But  much  more   to  the  interstate  commerce  of  the  com- 
may  be  said  in  favor  of  the  propriety  of    pany.     But  this  is  not  true  of  a  ear 
this  legislation,  having  in  view  the  de-   used   by    a   railroad   engaged   in    inter- 
cision  of  the  Supreme  Court  in  the  Em-   state  commerce.     All  of  the  cars  used 
players'  Liability  Cases.    It  is  true  that    by    a    railroad    engaged    in    interstate 
the   Supreme    Court   in   that   case   held   commerce  in  the  natural  course  of  their 
the  employers'  liability  act    (act  June    use  are  instrumentalities  of  interstate 
11,  1906,  chap.  3073,  34  Stat,  at  L.  232,   commerce.     Whether  they   carry   inter- 
U.  S.  Cornp.  Stat.  Supp.  1911,  p.  1316 )    state  traffic  themselves  or  are  hauled  in 
unconstitutional    because    it    made    the   a  train  which  contains  interstate  traffic, 
railroad  company  liable  to  any  of  its   the  effect  is  the  same.     They  stand  in 
employees,  without  restricting  the  lia-   a    certain    and    important    relation    to 
bllity    to    those   who   were   engaged   in    that    interstate    commerce    over    which 
interstate    commerce;    but   a  parity   of    Congress   has   control;    and   it   is  quite 
reasoning   would    not   require   that   we    apparent  that  Congress,  in  undertaking 
should  say  the  same  thing  of  the  safety   to  determine  the  manner  in  which  inter- 
appliance   act,   because   it  refers   to   all   state  commerce  shall  be  carried  on,  and 
cars   used   on   any  railroad  engaged   in   especially  in  making  effective  the  useful 
interstate   commerce.     It  seems   to  me   and  beneficent  purpose  of  providing  for 
that  in  the  respect  complained  of  there   the   safety   of   employees,   would   neces- 
is   no   analogy  between   the  decision  of   sarily  have  a  regard  for  the  cars  which 
the   Supreme   Court  in   the  Employers'   the    interstate    commerce    railroad    had 
Liability   Ca^es  and  the  theory   of  the    in  use.     And  thus,   discovering  a  very 
defendant's  counsel  as  to  the  constitu-   marked    and    practical    distinction    be- 
tionality    of    the    safety-appliance    act.   tween  a,  car  used  by  an  interstate  com- 
An  employee  of  a  railroad  company  en-   merce  railroad  and  a  person  in  the  em- 
gaged  in  interstate  commerce  does  not,   ploy    of    an    interstate    commerce    rail- 
merely    because    he    is    such    employee,   road,  we  see  how  one  in  the  nature  of 
sustain  the  same  relation  to  interstate   things  becomes  properly  the  subject  of 
commerce  as  a  car  used  on  a  railroad   Federal  legislation,  while  the  other,  de- 
engaged    in    interstate    commerce    sus-    pending  upon  the  character  of  his  work, 
tains   to    interstate   commerce    on    that   may  or   may  not  become   properly  the 
road.    Certainly  the  Federal  government   subject  of  Federal  legislation." 
owes  no  duty  to,  and  has  no  authority       3  United   States   v.    Southern   B.    Co. 
over,  an  employee  of  a  railroad  whicifi    (1908)   164  Fed.  347.     The  court  said: 
is   engaged   in    interstate   commerce,    if   "The     argument     in     support     of     this; 
the  employee  himself  is  not  engaged  in  ground  of  demurrer  is  that  the  attempt 
the  work  of  interstate  commerce.    That  of  Congress  to  regulate  the  interstate^ 
employee    is    subject    in    respect   to   his   highway  in  the  manner  set  forth  in  the 
relations  with  the  railroad  company  to    safety-appliance  acts  is  an  unconstitu- 
the  laws  of  the  state  in  which  the  serv-   tional  assumption  by  Congress  of  those 
ice  is   performed.     There  is  no  reason    powers    which    were    reserved    to    the 
why  the  power  of  the  state  should  not   various  states  of  the  Union  or  to  the 
be  sufficient  for  his  protection,  or  why  people;  that  inasmuch  as  any  proper  con- 
the    Federal   government    should    inter-   struction  of  those  acts  must,  of  neces- 
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By  the  Supreme  Court  it  has  been  laid  down  that  the  provision  in 
the  original  act,  referring  it  to  the  American  Railway  Association 
and  the  Interstate  Commerce  Commission  to  designate  and  promul- 
gate the  standard  height  and  maximum  variation  of  drawbars  for 
freight  cars,  is  not  unconstitutional  as  a  delegation  of  legislative 
power.* 

2801.  Enactments  relating  to  labor  organizations. — The  enactment  by 
which  it  was  declared  to  be  a  criminal  offense  for  an  interstate  car- 
rier and  any  officer,  agent,  or  receiver  thereof,  to  require  any  em- 
ployee or  person  seeking  employment  to  enter  into  an  agreement  not 
to  become  a  member  of  any  labor  organization,  or  to  threaten  any 
employee  with  loss  of  employment,  or  to  discriminate  unjustly  against 
any  employee  because  of  his  membership  in  such  labor  organization, 
has  been  held  to  be  an  invasion  of  the  personal  liberty,  as  well  as  the 
right  of  property,  guaranteed  by  the  5th  Amendment  of  the  Fed- 
eral  Constitution.'      It  was    also   argued    "that   the   authority    to 

sity,  include  the  uae  of  the  highway  for  United  States,  the  Federal  power,  to 
the  purpose  of  carrying  on  commerce  be  effective  at  all,  must  be  supreme  in 
between  the  two  points  entirely  within  all  parts  of  the  United  States."  In  the 
a  state,  this  is  an  encroachment  upon  afBrming  judgment  of  the  Supreme 
the  reserved  powers  of  the  states  to  Court  (see  preceeding  note)  this  phase 
regulate  their  internal  affairs,  and  was  of  the  subject  was  not  adverted  to. 
not  conferred  upon  Congress  by  the  Con-  *  8t.  Louis,  I.  M.  &  8.  R.  Co.  v.  Tay- 
stitution.  ...  It  will  thus  be  seen  lor  (1908)  210  U.  S.  281,  52  L.  ed.  1061, 
that  by  the  very  nature  of  things  rail-  28  Sup.  Ct.  Rep.  616  (act  of  March  2, 
roads    between    states    are    national    in   1893). 

their  character,  and,  when  Congress  de-  1  Adair  v.  United  States  ( 1908 )  20S 
termines  to  assume  regulation  thereof,  U.  S.  161,  52  L.  ed.  436,  28  Sup.  Ct. 
its  control  must  be,  and  is,  exclusive  and  Rep.  277,  13  Ann.  Cas.  764,  reversing 
final.  If  Congress,  therefore,  under  the  (1908)  152  Fed.  737  (act  of  June  1, 
power  granted  by  the  Constitution  and  1898,  chap.  370,  §  10,  30  Stat,  at  L.  428 
under  its  police  power,  has  a  right  to  [U.  S.  Comp.  Stat.  1901,  p.  3211]). 
regulate  the  use  of  the  interstate  high-  The  court  said:  "Such  liberty  and 
way,  surely  that  right  cannot  be  im-  right  embraces  the  right  to  make  con- 
paired  by  any  action  of  a.  state  in  con-  tracts  for  the  purchase  of  the  labor 
flict  with  the  rules  and  regulations  es-  of  others,  and  equally  the  right  to 
tablished  by  Congress.  Uniformity  of  make  contracts  for  the  sale  of  one's 
regulation  a»fFecting  all  the  states  is  own  labor;  each  right,  however,  being 
not  only  permissible,  but  is  required,  subject  to  the  fundamental  condition 
There  must  be  only  one  system  of  rules  that  no  contract,  whatever  its  subject- 
applicable  alike  to  the  whole  country,  matter,  can  be  sustained  which  the 
which  Congress  alone  can  prescribe,  law,  upon  reasonable  grounds,  forbids 
Mobile  County  v.  Kimlall  (1880)  102  as  inconsistent  with  the  public  inter- 
U.  S.  691,  26  L.  ed.  238.  Interminable  ests,  or  as  hurtful  to  the  public  order, 
discord  must  of  necessity  prevail  under  or  as  detrimental  to  the  common  good, 
our  dual  system  of  government  if  the  This  court  has  said  that  'in  every  well- 
power  of  Congress,  once  assumed,  and  ordered  society,  charged  with  the  duty 
the  regulations  prescribed  by  it,  can  be  of  conserving  the  safety  of  its  members, 
invaded  by  each  and  every  state  through  the  rights  of  the  individual  in  respect 
which  the  great  interstate  highway  runs,  of  this  liberty  may,  at  times,  under  the 
Within  the  field  of  congressional  power,  pressure  of  great  dangers,  be  subjected 
authorized   by   the   Constitution   of  the    to    such    restraint,    to    be    enforced    by 
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make  it  a  crime  for  an  agent  or  officer  of  an  interstate  car- 
rier, having  authority  in  the  premises  from  his  principal,  to 
discharge  an  employee  from  service  to  such  carrier,  simply 
because  of  his  membership  in  a  labor  organization,  can  be  re- 
reasonable  regulations,  as  the  safety  of  however  unwise  such  a  course  might 
the  general  public  may  demand.'  Jacob-  have  been — ^to  discharge  Coppao-e  be- 
sore  V.  Massachusetts  (1904)  197  U.  S.  cause  of  his  being  a  member  of  a 
11,  29,  49  L.  ed.  643,  651,  25  Sup.  Ct.  labor  organization,  as  it  was  the  legal 
Rep.  358,  3  Ann.  Cas.  765,  and  author-  right  of  Coppage,  if  he  saw  fit  to  do 
ities  there  cited.  Without  stopping  to  so — however  unwise  such  a  course  on 
consider  what  would  have  been  the  his  part  might  have  been— to  quit  the 
rights  of  the  railroad  company  under  service  in  which  he  was  engaged,  because 
the  5th  Amendment,  had  it  been  indicted  the  defendant  employed  some  persons 
under  the  act  of  Congress,  it  is  suffi-  who  were  not  members  of  a  labor  organi- 
cient  in  this  case  to  say  that,  as  agent  zation.  In  all  such  particulars  the  em- 
of  the  railroad  company,  and,  as  such,  ployer  and  the  employee  have  equality 
responsible  for  the  conduct  of  the  busi-  of  right,  and  any  legislation  that  dis- 
ness  of  one  of  its  departments,  it  was  turbs  that  equality  is  an  arbitrary  inter- 
the  defendant  Adair's  right —  and  that  ference  with  the  liberty  of  contract 
right  inhered  in  his  personal  liberty,  which  no  government  can  legally  justify 
and  was  also  a  right  of  property — to  in  a  free  land." 

serve  his  employer  as  best  he  could,  so  The  invalidity  of  the  statute  had  pre- 
long  as  he  did  nothing  that  was  reason-  viously  been  affirmed  by  inferior  courts 
ably  forbidden  by  law  as  injurious  to  in  United  States  v.  Scot*  (1906)  148 
the  public  interests.  It  was  the  right  of  Fed.  431,  and  Order  of  R.  R.  Tele- 
the  defendant  to  prescribe  the  terms  graphers  v.  Louisville  &  N.  R.  Co. 
upon  which  the  services  of  Coppage  (1906)  148  Fed.  437.  The  following  re- 
would  be  accepted,  and  it  was  the  right  marks  made  by  Holmes,  J.,  in  his  dis- 
of  Coppage  to  become  or  not,  as  he  chose,  senting  opinion,  are  worth  quoting :  "I 
an  employee  of  the  railroad  company  confess  that  I  think  that  the  right  to 
upon  the  terms  offered  to  him.  .  .  .  make  contracts  at  will  that  has  been 
While,  as  already  suggested,  the  right  of  derived  from  the  word  'liberty'  in  the 
liberty  and  property  guaranteed  by  the  amendments  has  been  stretched  to  its 
Constitution  against  deprivation  with-  extreme  by  the  decisions ;  but  they  agree 
out  due  process  of  law,  is  subject  to  such  that  sometimes  the  right  may  be  re- 
reasonable  restraints  as  the  common  strained.  Where  there  is,  or  generally 
good  or  the  general  welfare  may  require,  is  believed  to  be,  an  important  ground 
it  is  not  within  the  functions  of  govern-  of  public  policy  for  restraint,  the  Con- 
ment — at  least,  in  the  absence  of  con-  stitution  does  not  forbid  it,  whether  this 
tract  between  the  parties — ^to  compel  court  agrees  or  disagrees  with  the  policy 
any  person  in  the  course  of  his  business  pursued.  It  cannot  be  doubted  that  to 
and  against  his  will  to  accept  or  retain  prevent  strikes,  and,  so  far  as  possible, 
the  personal  services  of  another,  or  to  to  foster  its  scheme  of  arbitration,  might 
compel  any  person,  against  his  will,  to  be  deemed  by  Congress  an  important 
perform  personal  services  for  another,  point  of  policy,  and  I  think  it  impossi- 
The  right  of  a  person  to  sell  his  labor  ble  to  say  that  Congress  might  not 
upon  such  terms  as  he  deems  proper  is,  reasonably  think  that  the  provision  in 
in  its  essence,  the  same  as  the  right  of  question  would  help  a  good  deal  to  carry 
the  purchaser  of  labor  to  prescribe  its  policy  along.  But  suppose  the  only 
the  conditions  upon  which  he  will  ac-  effect  really  were  to  tend  to  bring  about 
cept  such  labor  from  the  person  offer-  the  complete  unionizing  of  such  rail- 
ing to  sell  it.  So  the  right  of  the  road  laborers  as  Congress  can  deal  with, 
employee  to  quit  the  service  of  the  em-  — I  think  that  object  alone  would  justi- 
ployer,  for  whatever  reason,  is  the  same  fv  the  act.  I  quite  agree  that  the  qiies- 
as  the  right  of  the  employer,  for  what-  tion  what  and  how  much  good  labor 
ever  reason,  to  dispense  with  the  scrv-  unions  do  is  one  on  which  intelligent 
ices  of  such  employee.  It  was  the  people  may  differ, — I  think  that  labor- 
legal    right   of   the    defendant   Adair —  ing  men   sometimes   attribute  to  them 
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i'erred  to  the  power  of  Congress  to  regulate  interstate  commerce,  with- 
out regard  to  any  question  of  personal  liberty  or  right  of  property 
arising  under  the  5th  Amendment."  But  this  contention  did  not  pre- 
vail.* 

advantages,  as  many  attribute  to  com-  Will  it  be  said  that  the  provision  in 
binations  of  capital  disadvantages,  that  question  had  its  origin  in  the  apprehen- 
really  are  due  to  economic  conditions  of  sion  on  the  part  of  Congress  that  if  it 
a  far  wider  and  deeper  kind;  but  I  did  not  show  more  consideration  for 
■could  not  pronounce  it  unwarranted  if  members  of  labor  organizations  than  for 
Congress  should  decide  that  to  foster  a  wage  earners  who  were  not  members  of 
.strong  union  was  for  the  best  interest,  such  organizations,  or  if  it  did  not  in- 
not  only  of  the  men,  but  of  the  railroads  sert  in  the  statute  some  such  provision 
and  the  country  at  large."  as  the  one  here  in  question,  members  of 
a  The  court  reasoned  thus :  "Mani-  labor  organizations  would,  by  illegal  or 
festly,  any  rule  prescribed  for  the  con-  violent  measures,  interrupt  or  impair 
duct  of  interstate  commerce,  in  order  the  freedom  of  commerce  among  the 
to  be  within  the  competency  of  Con-  states?  We  will  not  indulge  in  any 
gress  under  its  power  to  regulate  com-  such  conjectures,  nor  make  them,  in 
merce  among  the  states,  must  have  some  v^hole  or  in  part,  the  basis  of  our  de- 
real  or  substantial  relation  to  or  con-  cision.  We  could  not  do  so  consistently 
nection  with  the  commerce  regulated,  with  the  respect  due  to  a  co-ordinate  de- 
But  what  possible  legal  or  logical  con-  partment  of  the  government.  We  could 
nection  is  there  between  an  employee's  not  do  so  without  imputing  to  Congress 
membership  in  a  labor  organization  and  the  purpose  to  accord  to  one  class  of 
the  carrying  on  of  interstate  commerce?  wage  earners  privileges  withheld  from 
Such  relation  to  a  labor  organization  another  class  of  wage  earners  engaged, 
cannot  have  in  itself  and  in  the  eye  it  may  be,  in  the  same  kind  of  labor 
of  the  law,  any  bearing  upon  the  com-  and  serving  the  same  employer.  Nor 
merce  with  which  the  employee  is  con-  will  we  assume,  in  our  consideration  of 
nected  by  his  labor  and  services.  Labor  this  case,  that  members  of  labor  organi- 
associations,  we  assume,  are  organized  zations  will,  in  any  considerable  num- 
for  the  general  purpose  of  improving  or  bers,  resort  to  illegal  methods  for  ac- 
bettering  the  conditions  and  conserving  complishing  any  particular  object  they 
the  interests  of  its  members  as  wage-  have  in  view.  Looking  alone  at  the 
earners, — an  object  entirely  legitimate  words  of  the  statute  for  the  purpose  of 
and  to  be  commended  rather  than  con-  ascertaining  its  scope  and  effect,  and  of 
demned.  But  surely  those  associations  determining  its  validity,  we  hold  that 
as  labor  organizations  have  nothing  to  there  is  no  such  connection  between 
"do  with  interstate  commerce  as  such,  interstate  commerce  and  membership  in 
One  who  engages  in  the  service  of  an  a  labor  organization  as  to  authorize  Con- 
Interstate  carrier  will,  it  must  be  as-  gress  to  make  it  a  crime  against  the 
isumed,  faithfully  perform  his  duty.  United  States  for  an  agent  of  an  inter- 
whether  he  be  a.  member  or  not  a  mera-  state  carrier  to  discharge  an  employee 
ber  of  a  labor  organization.  His  fit-  because  of  such  membership  on  his  part, 
ness  for  the  position  in  which  he  labors.  If  such  a  power  exists  in  Congress  it  is 
and  his  diligence  in  the  discharge  of  difficult  to  perceive  why  it  might  not, 
his  duties,  cannot  in  law  or  sound  rea-  by  absolute  regulation,  require  inter- 
son  depend  in  any  degree  upon  his  be-  state  carriers,  under  penalties,  to  em- 
ing  or  not  being  a  member  of  a  labor  ploy  in  the  conduct  of  its  interstate 
organization.  It  cannot  be  assumed  business  only  members  of  labor  organi- 
that  his  fitness  is  assured,  or  his  dili-  zations,  or  only  those  who  are  not  mem- 
genee  increased,  by  such  membership,  or  bers  of  such  organizations, — a  power 
that  he  is  less  fit  or  less  diligent  be-  which  could  not  be  recognized  as  exist- 
cause  of  his  not  being  a  member  of  ing  under  the  Constitution  of  the  United 
such  an  organization.  It  is  the  em-  States.  No  such  rule  of  criminal  lia- 
ployee  as  a  man,  and  not  as  a  member  bility  as  that  to  which  we  have  referred 
of  a  labor  organization,  who  labors  in  can  be  regarded  as,  in  any  just  sense,  a 
the    service    of    an    interstate    carrier,  regulation  of  interstate  commerce." 
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2802.  Generally. —  The  accepted  doctrine  is  that,  in  respect  of  per- 
sons,— persons  employed  by  carriers  engaged  in  interstate  commerce, 
— a  general  state  enactment  which  purports  to  regulate  the  recipro- 
cal obligations  of  masters  and  servants,  and  which  does  not  affect  such 
commerce  except  incidentally  or  indirectly,^  remains  valid  as  long  as 
■Congress  abstains  from  occupying  the  same  field  of  legislative  action. 
After  that  occupation  has  been  effected,  the  validity  of  the  state  en- 
actment is  determinable  with  reference  to  the  rule  that,  "when  a  state 


The  enactment  had  previously  been 
pronounced  invalid  by  an  inferior  Fed- 
eral court,  on  the  grounds  (1)  that  it 
was  "not,  in  the  constitutional  sense,  a 
regulation  of  commerce  or  of  commercial 
intercourse  among  the  states,  and  can- 
not justly  nor  fairly  be  so  construed  or 
"treated,  inasmuch  as  its  essential  object 
manifestly  is  only  to  regulate  certain 
phases  of  the  right  of  an  employer  to 
choose  his  own  servants,  whether  the 
duties  of  those  servants  when  employed 
shall  relate  to  interstate  commerce  or 
not;"  and  (2)  that  it  was  "so  broad 
as  to  be  condemned  by  the  rule  laid 
dovifn  in  the  Trademark  Cases."  United 
States  V.  Scott  (1906)  148  Fed.  431, 
iollovi^ed  in  Order  of  R.  R.  Telegraphers 
V.  Louisville  &  N.  R.  Co.  (1906)  148 
Fed.  437. 

1  "In  conferring  upon  Congress  the 
regulation  of  commerce,  it  was  never  in- 
tended to  cut  the  states  off  from  legis- 
lating on  all  subjects  relating  to  the 
Tiealth,  life,  and  safety  of  their  citizens, 
though  the  legislation  might  indirectly 
affect  the  commerce  of  the  country. 
Legislation,  in  a  great  variety  of  ways, 
may  affect  commerce  and  persons  en- 
gaged in  it  without  constituting  a  regu- 
lation of  it,  within  the  meaning  of  the 
Constitution."  Sherlock  v.  Ailing 
(1876)  93  U.  S.  99,  103,  23  L.  ed.  819, 
•820. 

"While  the  laws  of  the  states  must 
yield  to  acts  of  Congress  passed  in  exe- 
cution of  the  powers  conferred  upon  it 
by  the  Constitution,  ...  the  mere 
grant  to  Congress  of  the  power  to  regu- 
late commerce  with  foreign  nations  and 
among  the  states  did  not,  of  itself  and 
without  legislation  by  Congress,  impair 
■the  authority  of  the  states  to  establish 
such  reasonable  regulations  as  were  ap- 
jiropriate    for    the    protection     of     the 


health,  the  lives,  and  the  safety  of  their 
people."  Neu}  York,  N.  B.  &  E.  R.  Go. 
V.  New  York  (1897)  165  U.  S.  628,  631, 
41  L.  ed.  853,  854,  17  Sup.  Ct.  Eep.  418. 

"The  cases  in  which  state  legislation 
has  been  judicially  condemned  for  inter- 
ference with  the  commercial  power  of 
Congress  have  been  cases  where  the 
interference  was  direct."  Jfew  York  C. 
&  H.  R.  R.  Co.  V.  Williams  (1910)  199 
N.  Y.  108,  123,  35  L.R.A.(N.S.)  549, 
139  Am.  St.  Eep.  850,  92  N.  E.  404. 

"The  mere  fact  that  in  some  degree 
interstate  commerce  is  affected  by  the 
act  of  a  state  legislature  is  not  uni- 
versally sufficient  to  condemn  that  act. 
The  power  of  the  state  to  control  the 
conduct  of  individuals  therein  for  the 
safety  of  the  community  is  not  taken 
away  by  the  provision  of  the  Federal 
Constitution  above  mentioned,  merely 
because  some  fanciful  or  remote  in- 
fluence upon  interstate  commerce  may 
result."  State  v.  Chicago,  M.  &  St.  P. 
R.  Go.  (1908)  136  Wis.  407,  411,  19 
L.E.A.(N.S.)   326,  117  N.  W.  686. 

"The  police  power  cannot  be  legiti- 
mately exercised  by  a  state  so  as  sub- 
stantially to  prohibit  or  unnecessarily 
burden  either  foreign  or  interstate  com- 
merce; but  the  interference,  if  any,  in 
the  exercise  thereof,  with  the  com- 
mercial power  of  the  Federal  govern- 
ment, in  order  to  be  unlawful,  must  be 
direct,  and  not  the  mere  incidental  effect 
of  the  enforcement  of  such  power  by  the 
state.  Even  if  it  could  be  said  that  this 
statute,  in  its  operation,  affects  inter- 
state commerce  only  indirectly  and  re- 
motely, it  would  nevertheless  be  a  valid 
exercise  by  the  state  of  its  legislative 
power."  Pittslurgh,  C.  C.  &  St.  L.  R. 
Co.  V.  State  (1909)  172  Ind.  147,  162,  87 
N.  B.  1034. 
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statute  and  a  Federal  statute  operate  upon  the  same  subject-matter,, 
and  prescribe  different  rules  concerning  it,  the  state  statute  must 
give  way."  * 

It  has  now  been  definitely  settled  by  a  judgment  of  the  Federal 
Supreme  Court  that  where  Congress  declares  that  a  statute  in  regard 
to  a  subject  within  its  exclusive  power  shall  not  go  into  effect  until 
a  subsequent  date,  the  states  lose  control  of  that  subject  during  the 
intermediate  period  between  the  time  when  the  statute  is  enacted 
and  the  time  when  it  comes  into  active  operation.*  This  ruling  de- 
stroys the  authority  of  two  decisions  by  state  courts.* 

2  Gulf,  C.  £  8.  F.  R.  Co.  v.  Befley  eral  rule  as  to  the  effect  of  an  assertion 
(1895)  158  U.  S.  99,  39  L.  ed.  910,  15  of  its  power  by  Congress,  the  court  con- 
Sup.  Ct.  Rep.  802.  tinued     thus:       "To   admit   the   funda- 

"It  is  conceded  that  the  power  of  Con-  mental  principle,  and  yet  to  reason  that 
gress  to  regulate  interstate  commerce  is  because  Congress  chose  to  make  its  pro- 
plenary;  that,  as  incident  to  it.  Con-  hibitions  take  effect  only  after  a  year, 
gress  may  legislate  as  to  the  qualifi-  the  matter  with  which  Congress  dealt 
cations,  duties,  and  liabilities  of  em-  remained  subject  to  state  power,  is  to 
ployees  and  others  on  railway  trains  en-  cause  the  act  of  Congress  to  destroy 
gaged  in  that  commerce;  and  that  such  itself;  that  is,  to  give  effect  to  the  will 
legislation  will  supersede  any  state  of  Congress  as  embodied  in  the  post- 
action  on  the  subject."  Nashville,  C.  &  poning  provision  for  the  purpose  of 
St.  L.  R.  Go.  V.  Alabama  (1888)  128  U.  overriding  and  rendering  ineffective  the 
S.  96,  99,  32  L.  ed.  352,  353,  2  Inters,  expression  of  the  will  of  Congress  to. 
Com.  Rep.  238,  9  Sup.  Ct.  Rep.  28,  29.  bring  the  subject  within  its  control, — a. 

"It  is  elementary,   and  such    is    the  manifestation    arising    from    the    mere 

doctrine    announced    by    the    cases    to  fact  of  the  enactment  of  the  statute." 

which  the  court  below  referred,  that  the  The  court  approved    the    exposition    of 

right  of  a  state  to  apply  its  police  power  doctrine  in  the  two  cases  cited  below, 

for  the  purpose  of  regulating  interstate  In  State  v.  Missouri  P.  R.  Co.  (1908) 

commerce,  in  a  case  like  this,  exists  only  212  Mo.  658,  111  S.  W.  500,  the  court 

from  the  silence  of  Congress  on  the  sub-  argued  thus :     "We  must   construe    the 

ject,  and  ceases  when  Congress  acts  on  Federal   act  by  reading    into    its    dry 

the  subject,  or  manifests  its  purpose  to  letter  its  manifest  spirit  and  purpose, 

call     into     play    its    exclusive    power."  Its  dry  letter  reads  that  it  shall  not  go. 

Xorthem    P.    R.    Co.    v.     Washington  into  effect  for  one  year.     What  was  the- 

(1911)  222  U.  S.  370,  56  L.  ed.  237,  32  meaning  of,  the  object  to  be  subserved 
Sup.  Ct.  Rep.  160.  by,  that  suspension  of  the  operation  of 

i  Northern  P.  R.   Co.  v.   Washington  the  law?     What,  except  to  preserve  the 

(1912)  222  U.  S.  370,  56  L.  ed.  237,  32  equities  of  the  situation  by  impliedly 
Sup.  Ct.  Rep.  169,  reversing  (1909)  53  giving  common  carriers  engaged  in. 
Wash.  673,  102  Pac.  876,  17  Ann.  Cas.  interstate  commerce  one  year  in  which 
1013.  In  this  case  the  enactment  by  to  get  a  supply  of  experienced  telegraph 
Congress  of  the  hours  of  service  law,  and  telephone  operators  and  trainmen. 
March  4,  1907,  chap.  2939,  34  Stat,  at  to  carry  on  their  business  without  inter- 
im. 1415,  U.  S.  Comp.  Stat.  Supp.  1911,  ruption  and  hindrance,  and  otherwise 
p.  1321,  was  treated  as  a  manifestation  adjust  their  business  affairs  to  the 
by  Congress  of  its  intent  to  bring  the  shorter  hours  required  by  that  act? 
subject  of  hours  of  labor  of  employees  of  When  broadly  judged,  the  Federal  law 
interstatecarriersunder  its  control;  and  must  be  construed  as  a  notice  (in  the- 
although  the  act  did  not  go  into  effect  nature  of  a  caveat)  to  all  state  legis- 
for  a  year  after  its  passage,  the  various  latures,  first,  that  Congress  has  occu- 
state  laws  on  the  subject  were  held  to  pied  the  ground  by  its  statutory  regu- 
have  become  inoperative  at  once  on  the  lations;  second,  that  in  its  high  wisdom 
enactment.    After  referring  to  the  gen-  it  has  prescribed    and    marked'   out    a. 


§§  2803,  2804]  CONSTITUTIONALITY  OF  STATUTES. 


8697 


2803.  Enactments  relating  to  the  payment  of  wages. — The  contention 
that  the  provision  in  the  I^ew  York  labor  law,  which  provides  that 
railroad  companies  shall  pay  the  wages  of  their  employees  twice  a 
month,  in  cash,  constitutes  an  interference  with  interstate  commerce, 
has  been  rejected  on  the  ground  that  "it  is  not  in  conflict  with  any 
legislation  by  Congress,  nor  does  it  affect  interstate  commerce  directly. 
It  relates  to  the  wages  of  railway  servants  employed  wholly  within 
tlie  state  of  'New  York,  as  well  as  to  the  wages  of  those  whose  duties 
take  them  from  this  state  into  others.  The  subject  is  one  upon  which 
Congress  has  not  undertaken  to  act."  ^ 

2804.  Enactments  limiting  the  hours  of  work. — The  Missouri  and 
Wisconsin  statutes  limiting  the  number  of  hours  that  telegraph  oper- 
ators on  railways  should  be  permitted  to  remain  on  duty  were  held,  so 
far  as  work  performed  in  relation  to  interstate  traffic  was  concerned, 


transition  or  preparatory  period  of  one 
year  (a  sort  of  truce  period).  Now 
with  such  broad  and  wise  purpose  read 
into  the  Federal  act,  shall  any  state 
legislature  thereafter  sit  in  judgment 
upon  the  wisdom  of  such  truce  period 
and  say,  in  effect:  We  deem  it  too  long 
and  too  liberal?  Shall  it  say,  in  effect: 
V\'e  see  you  have  suspended  your  act  for 
one  whole  year;  we  find  by  mathematic- 
al computation  there  is  left  six  months 
or  so  which  we  may  cover  by  a  state 
law,  and  accordingly  we  shall  pass  a  law 
giving  shorter  hours  than  yours,  that 
will  be  good  at  least  from  June  14,  1907, 
until  March  4,  1908?  If  the  one  law 
grants,  by  necessary  implication,  a 
breathing  spell,  shall  tlie  other  take  it 
away?  If  the  one  chalks  out  a  policy, 
may  the  other  rub  it  out?" 

See  also  State  v.  Texas  &  X.  0.  R.  Co. 
(1910)  —  Tex.  Civ.  App.  — ,  124  S.  W. 
1184. 

*In  People  v.  Erie  R.  Co.  (1910)  198 
N.  Y.  369,  29  L.R.A.(N.S.)  240,  139  Am. 
St.  Rep.  828,  91  N.  E.  849,  19  Ann.  Cas. 
811,  the  court  argued  thus:  "The 
general  rule  is  and  necessarily  must  be 
that  a  statute  does  not  become  control- 
ling until  it  actually  becomes  operative. 
And  it  readily  will  be  seen  how  unfortu- 
nate and  paralyzing  might  be  the  results 
of  any  contrary  doctrine  in  this  case. 
From  the  passage  by  both  Congress  and 
state  legislatures  of  legislation  on  this 
subject  of  hours  of  employment,  we 
must  assume  that  it  was  a  subject 
reasonably    requiring    legislative    regu- 


lation in  the  interest  of  the  public.  Con- 
gress, legislating  for  the  entire  country, 
might  have  deemed  it  wise,  under  all  of 
the  circumstances,  to  allow  two  or  even 
three  years  within  which  all  of  the  dif- 
ferent employers  affected  by  its  statute 
might  prepare  to  comply  with  the  re- 
quirements thereof.  If  the  theory  of 
the  respondent  is  correct,  no  state  with- 
in that  time,  however  urgent  or  pressing 
the  necessity  and  demand  for  prompt  ac- 
tion under  special  conditions  prevailing 
within  its  borders,  might  pass  any  law 
which  would  cover  even  this  interval,  be- 
cause general  and  average  conditions 
throughout  the  country  might  be  satis- 
fied by  such  a  statute  becoming  ef- 
fective at  some  rather  remote  day  in  the 
future.  I  do  not  believe  that  such  a 
result  should  be  tolerated  or  adjudged 
imder  the  facts  of  this  case,  even  though 
it  should  be  decided  that  there  was  a 
conflict  between  the  Federal  and  the 
state  legislation  after  the  former  be- 
came effective." 

A  similar  position  had  previously 
been  taken  in  State  v.  Northern  P.  R. 
Co.  (1908)  36  Mont.  582,  15  L.E.A. 
(N.S.)  134,  93  Pac.  945,  13  Ann.  Cas. 
144. 

1  New  York  C.  &  H.  R.  R.  Co.  v.  Wil- 
liams (1910)  199  N.  Y.  108,  35  L.R.A. 
(N.S.)  .549,  139  Am.  St.  Rep.  850,  92 
y.  E.  404,  affirming  judgment  [1909] 
136  App.  Div.  904,  120  N.  Y.  Supp. 
1137.  which  affirmed  [1909]  64  Misc.  15, 
118  N.  Y.  Supp.  785. 
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to  have  been  superseded  by  the  Federal  statute  in  pari  materia} 
It  was  also  laid  down  that,  as  the  state  enactments  did  not  discrimin- 
ate between  telegraph  operators  assisting  in  the  operation  of  interstate 
commerce  trains  and  traflBc,  and  those  similarly  employed  in  the  op- 
eration of  local  trains  and  traffic,  and  their  provisions  were  not  separ- 
able, this  partial  supersession  necessarily  involved  the  consequence 
that  they  must  be  entirely  annulled.* 


1  For   the    provisions   of   these   three 
enactments,  see  §  886,  ante. 

2  In  State  v.  Missowri  P.  R.  Co. 
(1908)  212  Mo.  658,  111  S.  W.  500,  the 
court  said :  "Assuming  for  the  moment 
that  fairly,  i.  e.,  equitably,  construed,  in 
their  true  spirit  and  intent,  both  laws 
were  in  effect  at  the  same  time,  then  the 
question  is:  May  the  state  law  stand 
as  legislation  upon  intrastate  commerce 
alone?  We  think  not.  The  exact  ques- 
tion in  another  form  was  before  the 
Supreme  Court  of  the  United  States  in 
two  cases  just  decided  (Employers'  Lia- 
bility Cases  (Homa/rd  v.  Illinois  C.  R. 
Co.  and  Brooks  v.  Southern  P.  Co.) 
(1908)  207  U.  S.  463,  52  L.  ed.  297,  28 
Sup.  Ct.  Rep.  141).  In  those  oases  that 
court  was  construing  a  Federal  fellow- 
servant  act,  so  drawn  as  not  to  distin- 
guish between  interstate  commerce  and 
intrastate  commerce.  The  cases  pro- 
ceeded on  the  theory  that  the  Federal 
Congress  might  enact  a  fellow-servant 
act  which  was  solely  applicable  to  in- 
terstate commerce,  but  that  an  act 
so  drawn  as  not  to  distinguish  be- 
tween the  commercial  power  of  Con- 
gress over  interstate  commerce  and 
those  strictly  so  engaged,  and  the 
power  of  the  states  to  legislate  upon 
intrastate  commerce  and  those  strictly 
engaged  in  that,  could  not  stand.  .  .  . 
An  analytical  examination  of  the  act  of 
1907  shows  that  it  does  not  discriminate 
between  telegraph  operators  assisting  in 
the  operation  of  interstate  commerce 
trains  and  traflBc,  and  those  similarly 
employed  in  local  trains  and  traflfic.  It 
puts  them  all  under  the  same  blanket 
regulation,  and  neither  does  the  indict- 
ment discriminate  between  the  two.  But 
one  motive  underlies  this  law.  The  pro- 
visions of  the  act  are  interdependent 
and  not  separable, — it  must  stand  as  a 
whole,  as  written,  or  fall  as  a  whole." 

In  State  v.  Chicago,  M.  &  St.  P.  U. 

Co.    (1908)    136   Wis.   407,     19    L.R.A. 

(^\S.)    326,  117  N.  W.  686,  the  court 

argued  thus:     "The  safety  of  the  public 

may  be  so  imperiled  by  the  e;'"iployment 


of  incompetent  or  disabled  persons  in 
and  about  railroads,  navigation,  and  the 
like,  that  the  necessity  for  some  legis- 
lation in  regard  thereto  is  manifest; 
and  the  forbearance  of  Congress  to 
legislate  might  well  be  deemed  sig- 
nificant of  its  policy  to  leave  the  subject 
of  regulation  to  the  legislatures  of  the 
several  states.  .  .  .  We  cannot  doubt 
that  prohibition  of  an  overfatigued 
telegraph  operator  from  directing  the 
operation  of  trains  falls  within  the 
state's  power  to  control,  even  though 
thereby  the  conduct  of  interstate  com- 
merce might  be  impeded  or  burdened. 
But  this  power  in  the  states  is  subject 
to  that  provision  in  the  Constitution 
that  Congress  shall  have  power  to  regu- 
late interstate  commerce;  that  is,  to 
prescribe  the  restrictions  and  limi- 
tations under  which  it  shall  be  conduct- 
ed; and  when  it  prescribes  those  regu- 
lations, it  does  so  to  the  exclusion  of 
state  legislation  accomplishing  a  like 
regulation  directly  or  indirectly,  and 
whether  intended  for  that  purpose  or 
not."  The  court  then  quoted  the  pro- 
visions of  the  Federal  act,  and  proceed- 
ed thus:  "This  was  a  clear  declaration 
by  Congress  of  a  will  and  policy  that, 
so  far  as  the  regulation  and  safeguard- 
ing of  interstate  commerce  might  prop- 
erly be  affected  by  prescribing  hours  of 
labor  for  such  employees,  the  subject 
should  be  under  control  of  Congress,  and 
not  of  the  state  legislatures.  ...  It 
is  too  obvious  to  need  more  than  state- 
ment that  the  legislation  fixing  nine 
and  thirteen  hours  respectively,  as  the 
permitted  term  of  employment,  was 
declaration  of  a  Federal  policy  on  that 
subject,  and  that  a  state  law  exclud- 
ing interstate  railways  from  the  use  of 
their  employees  on  interstate  commerce 
for  one  of  the  nine  hours  or  for  five 
hours  of  the  thirteen  hours  would  be  in 
direct  conflict  with  that  policy.  The 
absence  of  such  an  employee  at  a  small 
station  upon  an  interstate  road  might 
well  be  a  most    serious    inconvenience 
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Whether  the  circumstances  that  the  number  of  hours  specified  in 
a  given  state  enactment  is  smaller  than  that  specified  in  the  Federal 
enactment  in  pari  ■materia  produces  such  a  repugnancy  as  requires 
the  invalidation  of  the  former  is  a  question  with  regard  to  which  the 
authorities  are  at  variance,  and  which  must  be  regarded  as  an  open 
one  until  the  Supreme  Court  of  the  United  States  has  definitely 
settled  it.*     The  present  writer  ventures  to  express  the  opinion  that 


and  burden  upon  both  the  celerity  and 
safety  of  interstate  commerce  past  that 
station,  and  requirement  of  such  absence 
would  be  in  direct  antagonism  to  the 
policy  of  the  Federal  law  permitting 
presence  and  employment.  Not  less 
obviously  the  act  of  Congress  declared 
a  policy  that  interstate  railroads  should 
have  a  reasonable  time  in  which  to  ad- 
just their  business  to  the  new  restric- 
tions, by  postponing  the  date  when  the 
law  should  become  operative  for  one 
year  after  its  passage,  thus  indicating 
that  such  period  of  time  was  so  neces- 
sary to  reasonable  convenience  of  inter- 
state commerce.  .  .  .  Hence,  a  state 
provision  to  the  effect  that  the  time  for 
such  preparation  and  adjustment  should 
be  restricted  to  the  1st  of  January,  1908, 
as  contained  in  chap.  575,  Laws  of  1907, 
is  in  direct  conflict  with  the  policy  of 
Congress.  State  v.  Missouri  P.  B.  Go. 
(1908)  212  Mo.  658,  111  S.  W.  500.  We 
are  therefore  constrained  to  the  con- 
clusion that  restriction  of  hours  of  labor 
of  telegraph  operators  engaged  in  mov- 
ing interstate  trains  or  traffic  la  a  field 
of  legislation  forbidden  to  the  states  by 
the  Federal  Constitution;  but  also  that 
the  limitation  contained  in  our  statute 
is  in  conflict  with  and  in  negation  of 
the  act  of  Congress,  and  cannot  be  en- 
forced as  to  such  employees.  .  .  . 
The  further  contention  is  made  by  the 
respondent  that,  even  if  it  be  beyond  the 
power  of  the  state  to  restrict  the  serv- 
ices of  an  operator  engaged  in  moving 
interstate  trains,  it  is  competent  to  so 
restrict  as  to  one  engaged  exclusively 
upon  trains  or  business  wholly  with- 
in the  state,  and  that  the  law  may 
be  construed  as  so  limited  and  its  va- 
lidity be  sustained  to  that  extent.  The 
principle  invoked  is  doubtless  sound,  if 
it  is  reasonably  possible  to  separate  the 
permissible  from  the  forbidden,  and  to 
believe  that  the  legislature  intended  by 
the  act  to  affect  the  one  and  omit  the 
other.  On  this  subject  the  Employers' 
Liability  Cases   (Howard  v.  Illinois  C. 


R.  Co.)  (1908)  207  U.  S.  463,  52  L.  ed. 
297,  28  Sup.  Ct.  Eep.  141  (  see  §  2798, 
ante) ,  are  entirely  germane  and  con- 
trolling. It  is  there  pointed  out  that  by 
its  terms  that  act  is  aimed  simply  at  the 
employer,  and  makes  no  distinction  in 
denunciation  of  his  acts,  whether  they 
be  done  in  interstate  or  intrastate  busi- 
ness, so  that  it  in  terms  regulates  purely 
domestic  acts  and  transactions.  Chap. 
575,  Laws  of  1907,  is  even  more  ob- 
jectionable in  this  regard  than  the  em- 
ployers' liability  act,  for  it  in  terms  is 
directed  to  every  corporation  operating 
a  line  of  railroad,  in  whole  or  in  part, 
in  the  state  of  Wisconsin,  thus  expressly 
including  those  who  are  engaged  in 
interstate  commerce.  But  it  is  also 
open  to  the  other  objection,  held  to  be 
fatal,  that  it  restricts  the  employment 
of  all  operators,  without  discrimination 
as  to  the  character  of  their  services. 
This  alone,  under  the  reasoning  of  the 
Employers'  Liability  Cases,  supra,  must 
condemn  the  state  act;  for  it  is  matter 
of  common  knowledge,  and  is  set  up  as 
a  fact  by  the  answer,,  that  any  operator 
who  works  upon  trains  or  trans- 
portation wholly  within  the  state  also 
necessarily  and  at  the  same  time  works 
upon  interstate  trains  and  transporta- 
tion. State  V.  Missouri  P.  B.  Co. 
(1908)  212  Mo.  658,  111  S.  W.  500." 

In  State  v.  Northern  P.  B.  Co.  ( 1908 ) 
36  Mont.  582,  15  L.K.A.(N.S.)  134,  93 
Pac.  945,  13  Ann.  Cas.  144,  the  court 
assumed  that  the  state  enactment  un- 
der discussion  would  have  been  invalid, 
if  the  Federal  one  had  actually  been 
operative  at  the  time  when  the  alleged 
offense  was  committed.  The  only  ques- 
tion actually  discussed  and  decided  was 
that  a  state  legislature  is  competent  to 
enact  a  valid  law  as  to  a  railway  en- 
gaged in  interstate  commerce. 

Sin  People  v.  Erie  B.  Co.  (1910)  198 
N.  Y.  369,  376,  29  L.R.A.(N.S.)  240, 
139  Am.  St.  Eep.  828,  91  N.  E.  849,  19 
Ann.  Cas.  811,  reversing  (1909)  135 
App.  Div.  767,  119  N.  Y.  Supp.  873,  it 
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the  New  York  court  of  appeals  was  warranted  in  holding  in  the  case 
cited  that  the  state  enactment  is  not  invalid  under  such  circum- 
stances. 


was  held  that  the  legislature  had  power 
to  enact  §  7a  of  the  labor  law  (now 
Consol.  Laws,  chap.  31,  §  8)  making  it 
unlawful  for  an  employee  of  a  railroad 
engaged  in  moving  interstate  as  well  as 
intrastate  commerce,  who  is  in  charge 
of  one  of  its  block  signal  towers,  to  be 
on  duty  more  than  eight  hours  in 
twenty-four,  and  imposing  a  fine  for  the 
violation  thereof,  and  that  "the  Fed- 
eral statute  providing  that  such  an  em- 
ployee shall  not  'remain  on  duty  for  a 
longer  period  than  nine  hours  in  any 
twenty-four  hour  period'  does  not  bar 
legislation  by  the  state,  limiting  such 
employment  to  a  lesser  number  of 
hours."  After  pointing  out  that  the  de- 
fense based  upon  the  prior  occupation 
by  Congress  of  the  given  field  of  legis- 
lative action  correctly  assumed  that  the 
labor  law  purports  to  regulate  the  hours 
of  the  designated  classes  of  employees, 
whether  engaged  in  interstate  or  local 
traifie,  and  that  its  validity  must  ac- 
cordingly be  tested  by  the  power  of  the 
state  legislature  over  those  engaged  in 
the  former  description  of  traffic,  the 
court  continued:  "Of  course  it  is  ap- 
parent that  if  the  Federal  statute  say- 
ing that  a  signal  tower  operator  may 
not  work  more  than  nine  hours  prevents 
a,  state  from  saying  under  controlling 
conditions  that  he  may  not  work  in  ex- 
cess of  a  lesser  number  of  hours,  state 
legislation  of  an  analogous  character  on 
other  subjects  which  readily  suggest 
themselves,  such  as  the  proper  weight  of 
jails,  the  safe  speed  of  trains,  the  neces- 
sary proportion  of  cars  to  be  equipped 
witli  air  brakes,  may  be  prevented  by 
Federal  legislation  simply  prescribing 
the  minimum  rule  of  precaution,  and 
tlie  protection  by  the  state  of  the  safety 
of  its  citizens  at  least  rendered  more 
complicated  and  difficult.  For  unless 
there  shall  be  in  the  future  such  a 
separation  of  interstate  and  local  traffic 
as  has  not  yet  occurred,  and  which 
might  be  made  extremely  burdensome  to 
tlie  railroads,  it  will  seldom  happen 
that  agencies  employed  in  moving  the 
former  will  not  also  be  moving  the 
latter;  and  therefore,  if  the  state  is 
prevented  by  a  Federal  statute  like  that 
before  us  from  adopting  additional  but 
not    conflicting    requirements    which    it 


deems  to  be  necessary,  it  will  be  unable 
to  insure  the  safety  of  local  passengers 
and  traffic.  And  it  is  obvious  that  a 
factor  of  safety  like  that  in  the  present 
I'ederal  statute,  adapted,  as  we  must  as- 
sume, to  average  conditions  prevailing 
throughout  the  country,  often  will  be 
quite  insufficient  under  the  special  con- 
ditions prevailing  in  a  given  state. 
.  .  .  When  we  seek  for  authorities 
on  the  question  whether  the  Federal 
statute  is  exclusive  and  preventive  of 
the  state  statute,  no  decision  by  the 
Supreme  Court  of  the  United  States 
is  found  rendered  upon  facts  so  sim- 
ilar to  those  here  presented  as  to 
make  it  clearly  and  manifestly  eon- 
trolling.  We  are  obliged  to  rely  on 
general  rules  which  have  been  laid 
down  by  that  learned  court  from  time 
to  time  in  the  consideraton  of  ques- 
tions of  the  same  general  class,  and 
which  do  not  seem  to  be  always  quite 
harmonious."  After  reviewing  certain 
decisions,  the  court  proceeded  thus: 
"It  would  seem  to  me  that  within  the 
authority  of  these  eases  and  of  what 
was  said  in  deciding  them  as  above 
quoted,  it  may  be  held  that  where  Con- 
gress has  prescribed  a  general  minimum 
limit  of  safety  applicable  to  average 
conditions  throughout  the  country  in  the 
movement  of  interstate  traffic,  a  state 
statute  does  not  trespass  upon  forbid- 
den territory  and  become  obnoxious  be- 
cause, in  response  to  special  conditions 
prevailing  within  its  limits,  it  has 
raised  such  limit  of  safety.  Tliere  is  no 
conflict;  the  state  has  simply  supple- 
mented the  action  of  the  Federal  au- 
thorities. It  is  the  same  as  if  Congress 
had  enacted  that  the  classes  of  em- 
ployees named  might  be  employed  for 
nine  hours  or  less,  and  the  state  had 
then  fixed  the  lesser  number,  wliich  was 
left  open  by  the  Federal  statute.  The 
form  of  the  latter  fixing  the  outside 
limit,  but  not  expressly  legalizing  em- 
ployment up  to  that  limit,  fairly  seems 
to  have  invited  and  to  have  left  the 
subject  open  for  supplemental  state 
legislation  if  necessary.  Such  is  tlie 
view  which  this  court  has  taken  on  an- 
other occasion  in  the  decision  of  a  ques- 
tion quite  identical  with  that  here  pre- 
sented." 
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2805.  Enactments  prescribing  the  obligatory  qualifications  of 
employees. —  It  has  been  held  that  the  "commerce  clause"  is  not  vio- 
lated by  state  enactments  which  forbid  locomotive  engineers  to  oper- 
ate engines  v^ithout  having  previously  passed  qualifying  examina- 
tions designed  to  test  their  general  fitness  in  respect  of  skill  and  char- 
acter,^ and  their  ability  to  distinguish  colors.^ 

2806.  Enactments  relating  to  the  employment  of  aliens. — By  §  2  of 
art.  19  of  the  Constitution  of  California,  it  was  provided  that  no 
corporation  formed  under  the  laws  of  the  state  should,  directly  or 
indirectly,  in  any  capacity,  employ  any  Chinese  or  Mongolian,  and 
that  the  legislature  should  pass  such  laws  as  might  be  necessary  to 
enforce  the  provision.  This  provision,  as  well  as  the  statute  enacted 
for  the  purpose  of  enforcing  it,  was  declared  to  be  void,  as  being  in 
■conflict  with  articles  5  and  6  of  the  treaty  of  Jiiij  28,  1868,  with 
China,  which  recognized  the  right  of  the  citizens  of  that  country  to 
■emigrate  to  the  United  States  for  purposes  of  curiosity,  trade,  and 
permanent  residence,  and  provided  that  Chinese  subjects  residing  in 
tlie  United  States  should  enjoy  the  same  privileges,  immunities  and 
exemptions  in  respect  to  travel  and  residence  as  may  be  enjoyed  by 
the  citizens  or  subjects  of  the  most  favored  nations.  (16  Stat,  at  L. 
740.)  It  was  laid  down  that  the  privileges  and  immunities  which, 
under  the  treaty,  the  Chinese  are  entitled  to  enjoy  to  the  same  extent 
as  enjoyed  by  the  subjects  of  the  most  favored  nation,  are  all  those 
rights  which  are  fundamental,  and  belong  to  citizens  of  all  free  gov- 
ernments ;  and  that  among  them  is  the  right  to  labor,  and  to  pursue 
any  lawful  employment  in  a  lawful  manner.^ 

The  rights  assured  to  the  Chinese  imder  this  treaty  were  also  held 

In    state    v.    Texas  &  N.  0.  B.  Co.  interstate  commerce  only  indirectly  and 

(1910)  —  Tex.  Civ.  App.  — ,  124  S.  W.  incidentally. 

^84,  the  invalidity  of  a  Texas  enactment        2  Nashville,    C.    d:    St.    L.    R.    Co.    v. 

which,    like    that    of    New    York    less-  Alaliama  (1888)   128  U.  S.  96,  32  L.  ed. 

cned  the  hours  of  labor,  was  affirmed.  352,  2  Inters.  Com.  Rep.  238,  9  Sup.  Ct. 

The  Missouri  and  Wisconsin  cases  re-  Rep.  28;   McDonald  v.  State   (1886)   81 

viewed  in  the  preceding  note  are,  upon  Ala.  279,  60  Am.  Rep.  158,  2  So.  829. 

the  facts  involved,  inconsistent  with  the  In  Louisville  d  N.  B.  Co.    v.    Baldicin 

ruling  of  the  New  York  court  which  re-  (1888)    85  Ala.  619,  622,  7  L.R.A.  266, 

fused   to   follow   them.      But   it   should  5  So.  311,  it  was  said:     "It  is  properly 

he   observed  that  the  effect  of  the  dif-  an  act  of  legislation,  within  the  scope 

ference  between   the   number    of    hours  of  tlie  admitted  power  reserved  to  the 

specified  in  the  state  and  Federal  enact-  state,  to  regulate  the  relative  rights  and 

ments  was  not  one  of  the  points  actual-  duties  of  persons  being  and  acting  with- 

ly  discussed  in  those  cases.  in  its  territorial  jurisdiction,  intended 

"  i  Smith  V.  Alabama  (1887)   124  U.  S.  to  operate  so  as  to  secure  for  the  pub- 

465,  31  L.  ed.  508,  1  Inters.  Com.  Rep.  lie  safety  of  person  and  property." 
804,    8   Sup.   Ct.   Rep.   564.     The   court        i  Re  Parrott    (1880)    6  Sawy.  349,   1 

remarked    that    such    provision    aflfects  Fed.  481. 
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to  have  been  infringed  by  an  Oregon  statute  (Session  Laws  of  1872, 
p.  9)  making  it  unlawful  to  employ  Chinese  upon  street  improve- 
ments or  public  works,  except  as  a  punishment  for  crime.* 

2807.  Enactments  relating  to  occupation  taxes. —  It  has  been  held 
that  the  Alabama  statute  providing  that  persons  who  solicit  orders 
for  pictures,  picture  frames,  etc.,  who  are  not  merchants  or  dealers 
having  a  permanent  place  of  business  within  the  state,  etc.,  shall  pay 
a  license  tax,  constitutes  an  invalid  restriction  on  interstate  commerce 
in  so  far  as  it  affects  an  agent  of  a  foreign  art  company  who  delivered 
pictures,  frames,  etc.,  and  collected  the  money  due  on  orders  previous- 
ly taken  by  another  agent  of  the  corporation,  and  sent  to  another 
state,  where  the  corporation  resided,  to  be  filled.* 

The  validity  of  the  Georgia  enactment  by  which  a  license  tax  is 
imposed  upon  emigrant  agents  engaged  in  hiring  laborers  within 
the  state  for  employment  beyond  its  limits  has  been  sustained  against 
an  objection  that  it  is  a  regulation  of  interstate  commerce.* 


^  Baker  v.  Portland  (1879)  5  Sawy. 
566,  Fed.  Cas.  No.  777.  Deady,  J.,  said: 
"It  will  be  observed  that  the  treaty 
recognizes  the  right  of  the  Chinese  to 
change  their  home  and  allegiance,  and 
to  visit  this  country  and  become  perma- 
nent residents  thereof,  and  as  such  resi- 
dents it  guarantees  to  them  all  the 
privileges  and  immunities  that  may  be 
enjoyed  here  by  the  citizens  or  subjects 
of  any  nation.  Therefore,  if  the  state 
can  restrain  and  limit  the  Chinese  in 
their  labor  and  pursuits  within  its 
limits,  it  may  do  the  same  by  the  sub- 
jects of  Great  Britain,  France,  or 
Germany. 

"True,  this  act  does  not  undertake  to 
exclude  the  Chinese  from  all  kinds  and 
fields  of  employment.  But  if  the  state, 
notwithstanding  the  treaty,  may  pre- 
vent the  Chinese  or  the  subjects  of 
Great  Britain  from  working  upon  street 
improvements  and  public  works,  it  is 
not  apparent  why  it  may  not  prevent 
them  from  engaging  in  any  kind  of  em- 
ployment or  working  at  any  kind  of 
labor. 

"Nor  can  it  be  said  with  any  show  of 
reason  or  fairness  that  the  treaty  does 
not  contemplate  that  the  Chinese  shall 
have  the  right  to  labor  while  in  the 
United  States.  It  impliedly  recognizes 
their  right  to  make  this  country  their 
home,  and  expressly  permits  them  to  be- 
come permanent  residents  here;  and 
this  necessarily  implies  the  right  to  live 


and  to  labor  for  a  living.  It  is  difficult 
to  conceive  a  grosser  case  of  keeping  the 
word  of  promise  to  the  ear  and  breaking 
it  to  the  hope  than  to  invite  Chinese  to 
become  permanent  residents  of  this 
country  upon  a  direct  pledge  that  they 
shall  enjoy  all  the  privileges  here  of  the 
most  favored  nation,  and  then  to  de- 
liberately prevent  them  from  earning  a 
living,  and  thus  make  the  proffered  right 
of  residence  a  mere  mockery  and  deceit." 

1^0!  pa/rte  Hull   (1907)   153  Fed.  459. 

z  Williams  v.  Fea/rs  (1900)  179  U.S. 
270,  45  L.  ed.  186,  21  Sup.  Ct.  Rep.  128 
(act  of  February  16,  1876).  The  court 
said:  "Of  course,  transportation  must 
eventually  take  place  as  the  result  of 
such  contracts,  but  it  does  not  follow 
that  the  emigrant  agent  was  engaged  in 
transportation,  or  that  the  tax  on  his 
occupation  was  levied  on  transporta- 
tion." The  following  passage  from  the 
opinion  in  Hooper  v.  California  (1895) 
155  U.  S.  648,  655,  39  L.  ed.  297,  300,  5 
Inters.  Com.  Rep.  610,  15  Sup.  Ct.  Rep. 
207,  was  then  adverted  to  as  stating  the 
real  distinction  on  which  the  general 
rule  and  its  exceptions  are  based:  It 
"consists  in  the  difference  between  inter- 
state commerce  or  an  instrumentality 
thereof,  on  the  one  side,  and  the  mere 
incidents  which  may  attend  the  carry- 
ing on  of  such  commerce,  on  the  other. 
This  distinction  has  always  been  care- 
fully observed,  and  is  clearly  defined  by 
the  authorities  cited.     If  the  power  to 
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It  has  been  declared  that  the  South  Dakota  statute  by  which  it  is 
provided  that  any  traveling  salesman  who  solicits  within  the  state  or- 
ders for  intoxicating  liquors  in  quantities  of  less  than  5  gallons,  shall 
pay  an  annual  license  fee,  cannot,  in  respect  of  interstate  transac- 
tions, be  regarded  as  repugnant  to  the  Federal  Constitution.' 

The  contention  that  the  emigrant  agents  act  of  South  Carolina  is 
an  interference  with  interstate  commerce  has  been  rejected  on  the 
ground  that  the  business  of  hiring  laborers  and  soliciting  emigrants 
is  not  "article  of  commerce."  * 

The  Georgia  enactment  by  which  a  license  tax  is  imposed  upon  the 
managing  agents  of  foreign  meat  packing  corporations  has  been  pro- 
nounced valid  in  respect  of  the  domestic  business  carried  on  by  such 
agents,  and  no  further.^ 

regulate  interstate  commerce  applied  to   49  L.   ed.   925,  25   Sup.    Ct.   Eep.   552, 
all  the  incidents  to  which  said  commerce  followed. 

might  give  rise,  and    to    all    contracts       *  State  v.  Napier  (1901)  63  S.  C.  60, 
which  might  be  made  in  the  course  of   41  S.  E.  13. 

its  transaction,  that  power  would  em-  6  Kehrer  v.  Stewart  (1904)  197  U.  S. 
brace  the  entire  sphere  of  mercantile  60,  49  L.  ed.  663,  25  Sup.  Ct.  Eep.  403, 
activity  in  any  way  connected  with  affirming  (1903)  117  Ga.  969,  44  S.  E. 
trade  between  the  states;  and  would  ex-  854.  The  court  said:  "The  record  does 
elude  state  control  over  many  contracts  not  show  what  proportion  of  such  busi- 
purely  domestic  in  their  nature."  The  ness  is  interstate  and  what  proportion 
court  then  observed:  "The  imposition  is  domestic,  although  it  is  conceded  that 
of  this  tax  falls  within  the  distinction  most  of  the  business  is  interstate  in  its 
stated.  These  labor  contracts  were  not  character.  If  the  amount  of  domestic 
in  themselves  subjects  of  traffic  between  business  were  purely  nominal,  as,  for 
the  states,  nor  was  the  business  of  hir-  instance,  if  the  consignee  of  a  shipment 
ing  laborers  so  immediately  connected  made  in  Chicago  upon  an  order  filled 
with  interstate  transportation  or  inter-  there,  refused  the  goods  shipped,  and 
state  traffic  that  it  could  be  correctly  the  only  way  of  disposing  of  them  was 
said  that  those  who  followed  it  were  en-  by  sales  at  Atlanta,  this  might  be  held 
gaged  in  interstate  commerce,  or  that  to  be  strictly  incidental  to  an  interstate 
the  tax  on  that  occupation  constituted  a  business,  and  in  reality  a  part  of  it,  as 
burden  on  such  commerce."  This  stat-  we  held  in  Crutcher  v.  Kentucky  (1891) 
ute  had  previously  been  held  constitu-  141  U.  S.  47,  35  L.  ed.  649,  11  Sup.  Ct. 
tional  by  the  supreme  court  of  Georgia  Eep.  851;  but  if  the  agent  carried  on  a 
in  a  case  in  which  the  point  above  dis-  definite,  though  a  minor,  part  of  his 
cussed  was  not  raised.  Shepperd  v.  business  in  the  state  by  the  sales  of 
Sumter  County  (1877)  59  Ga.  535,  27  meat  there,  he  would  not  escape  the  pay- 
Am.  Eep.  394.  ment  of  the  tax,  since  the  greater  or 
3  Delamater  v.  South  Dakota  ( 1907 )  less  magnitude  of  the  business  cuts  no 
205  U.  S.  93,  51  L.  ed.  724,  27  Sup.  Ct.  figure  in  the  imposition  of  the  tax. 
Eep.  447,  10  Ann.  Cas.  733,  affirming  There  could  be  no  doubt  whatever  that, 
(1905)  20  S.  D.  23,  8  L.E.A.(N.S.)  if  the  agent  carried  on  his  interstate 
774,  129  Am.  St.  Eep.  907,  104  N.  W.  and  domestic  business  in  two  distinct 
537.  The  ratio  decidendi  was  that,  as  establishments,  one  would  be  subject  and 
the  highest  court  of  South  Dakota  had  the  other  would  not  be  subject  to  the 
held  that  the  statute  is  a  police  regu-  tax,  and  in  our  view  it  makes  no  differ- 
lation,  and  not  a  taxing  act,  it  is  with-  ence  that  the  two  branches  of  business 
in  the  purview  of,  and  not  in  conflict  are  carried  on  in  the  same  establish- 
with,  the  Wilson  act.  Pahst  Breioing  ment.  The  burden  of  proof  was  clearly 
Co.  V.  Crenshaw   (1905)    198  U.  S.  17,   upon  the  plaintiff  to  show  that  the  do- 
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2808.  Enactments  modifying  the  common-law  liability  of  a  master 
to  his  servants. — Prior  to  the  time  when  Congress  began  to  legislate 
with  regard  to  employers'  liability,  the  states  were  not  debarred  from 
enacting  statutes  for  the  protection  of  railway  employees  engaged  in 
interstate  commerce.^  It  %vas  on  this  ground  that  several  statutes 
abrogating  or  modifying  the  doctrine  of  common  employment  were 
sustained.*  The  states  are  now  precluded  from  entering  that  portion 
of  the  legislative  domain  which  has  been  appropriated  by  the  Federal 
enactments.'  But  in  respect  of  the  residue  of  that  domain,  they  are 
still  entitled  to  pass  protective  laws.  In  this  point  of  view  the  courts 
have  affirmed  the  validity  of  statutes  which  prescribed  the  number  of 
employees  to  be  carried  on  trains  within  the  state  in  question ;  *  of 


mestio  business  was  a  mere  incident  to 
the  interstate  business." 

i  Missouri  P.  R.  Co.  v.  Castle  (1912) 
224  U.  S.  S41,  56  L.  ed.  875,  32  Sup.  Ct. 
Rep.  606  (affirming  [1909]  97  C.  C.  A. 
124,  172  Fed.  841).  The  court  cited 
Second  Employers'  Liability  Cases 
(Mondou  V.  yew  York,  N.  H.  <t  H.  R. 
Co.)  (1912)  223  U.  S.  1,  56  L.  ed.  327, 
SS  L.R.A.(N.S.)  44,  32  Sup.  Ct.  Rep. 
109,  1  N.  C.  C.  A.  875;  Missouri  P.  R. 
Co.  V.  Castle,  ubi  supra,  note. 

2  In  Peiree  v.  Van  Dusen  (1897)  69 
L.R.A.  705,  24  C.  C.  A.  280,  47  U.  S. 
App.  339,  78  Fed.  693,  it  was  held  that 
an  Ohio  statute  modifying  the  fellow- 
servant  rule  with  respect  to  employees 
of  railway  companies  was  valid,  as  ap- 
plied to  a  railroad  company  engaged  in 
interstate  commerce. 

"That  the  states  have  the  right  to 
regulate  the  relations  between  employers 
and  employees  within  their  borders,  and 
to  fix  the  liability  of  the  former  for  the 
acts  and  negligence  of  the  latter,"  was 
laid  down  in  Southern  P.  Co.  v.  Schoer 
(1902)  57  L.R.A.  707,  52  C.  C.  A.  268, 
114  Fed.  466   (Utah  act). 

See  also  McOuire  v.  Chicago,  B.  &  Q. 
R.  Co.  (1906)  131  Iowa,  340,  33  L.R.A. 
(N.S.)  706,  108  N.  W.  902;  Schradin  v. 
yew  York  C.  &  H.  R.  R.  Co.  (1908) 
124  App.  Div.  705,  109  N.  Y.  Supp.  428, 
affirming  (1907)  103  N.  Y.  Supp.  73; 
Missouri,    K.    &    T.    R.   Co.  v.   Xclson 

(1905)  39  Tex.  Civ.  App.  209,  87  S.  W. 
706. 

In  Martin  v.  Pittsburg  d  L.  E.  R.  Co. 

(1906)  203  U.  S.  284,  51  L.  ed.  184,  27 
Sup.  Ct.  Rep.  100,  8  Ann.  Cas.  87  ( affirm- 
ing [1905]  72  Ohio  St.  659,  76  N.  E. 
1129),  the  Pennsylvania  act  of  April  4, 


1868  (now  repealed),  under  which  cer- 
tain classes  of  persons  working  in  or 
about  a  railroad  has  only  the  same 
remedial  rights,  in  the  event  of  their 
being  injured,  as  employees  of  the  rail- 
road companies,  was  held  not  to  be  in 
conflict  with  the  commerce  clause. 

3  In  Fulgham  v.  Midland  Valley  R. 
Co.  (1909)  167  Fed.  660,  Rogers,  J.,  ob- 
served with  regard  to  the  Federal  em- 
ployers' liability  act  of  1908:  "It 
covers  not  only  injuries  sustained  by 
employees  engaged  in  that  [interstate] 
commerce,  resulting  from  the  negligence 
of  the  master  and  his  servants,  and  from 
defects  in  the  designated  instrumen- 
talities in  use  in  that  commerce,  but 
also  dealt  with  contributory  and  com- 
parative negligence  and  assumed  risk, 
making,  in  certain  cases,  at  least,  the 
master  an  insurer  of  the  safety  of  the 
servant  while  in  his  employment  in  that 
commerce.  It  covers  and  overlaps  the 
whole  state  legislation,  and  is  therefore 
exclusive."  For  another  decision  to  the 
same  effect,  see  Dewberry  v.  Southern 
R.  Co.  (1910)   175  Fed.  307. 

4  In  Chicago,  R.  I.  &  P.  R.  Co.  v.  Ar- 
kansas (1911)  219  U.  S.  453,  55  L.  ed. 
290,  31  Sup.  Ct.  Rep.  275  (affirming 
[1908]  86  Ark.  412,  111  S.  W.  450),  the 
Arkansas  act,  prescribing  the  minimum 
of  employees  that  must  be  carried  on 
every  freight  train,  was  upheld.  The 
court  said:  "It  is  not  too  much  to  say 
ti.at  the  state  was  under  an  obligation 
to  establish  such  regulations  as  were 
necessary  or  reasonable  for  the  safety  of 
all  engaged  in  business  or  domiciled 
within  its  limits.  Beyond  doubt,  passen- 
gers on  interstate  carriers  while  within 
Arkansas   are  as   fully   entitled  to  the 
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benefits  of  valid  local  laws  enacted  for 
"the  public  safety  as  are  citizens  of  the 
state.  Local  statutes  directed  to  such 
jin  end  have  their  source  in  the  power  of 
-the  state,  never  surrendered,  of  caring 
for  the  public  safety  of  all  within  its 
jurisdiction;  and  the  validity  under  the 
Constitution  of  the  United  States  of 
.such  statutes  is  not  to  be  questioned  in 
a,  Federal  court  unless  they  are  clearly 
inconsistent  with  some  power  granted  to 
■the  general  government,  or  with  some 
right  secured  by  that  instrument,  or  un- 
less they  are  purely  arbitrary  in  their 
aature.  The  statute  here  involved  is  not 
in  any  proper  sense  a  regulation  of  in- 
terstate commerce,  nor  does  it  deny  the 
equal  protection  of  the  laws.  Upon  its 
face,  it  must  be  taken  as  not  directed 
.against  interstate  commerce,  but  as  hav- 
ing been  enacted  in  aid,  not  in  obstruc- 
tion, of  such  commerce,  and  for  the  pro- 
tection of  those  engaged  in  such  com- 
jnerce.  Under  the  evidence,  there  is  ad- 
mittedly some  room  for  controversy  as 
"to  whether  the  statute  is  or  was  neces- 
sary; but  it  cannot  be  said  that  it  is  so 
unreasonable  as  to  justify  the  court  in 
;adjudging  that  it  is  merely  an  arbitrary 
exercise  of  power,  and  not  germane  to 
the  objects  which  evidently  the  state 
legislature  had  in  view.  It  is  a  means 
•employed  by  the  state  to  accomplish  an 
object  which  it  is  entitled  to  accomplish, 
and  such  means,  even  if  deemed  unwise, 
.are  not  to  be  condemned  or  disregarded 
by  the  courts  if  they  have  a  real  relation 
to  that  object.  And  the  statute  being 
applicable  alike  to  all  belonging  to  the 
same  class,  there  is  no  basis  for  the  con- 
tention that  there  has  been  a  denial  of 
the  equal  protection  of  the  laws.  Un- 
doubtedly, Congress,  in  its  discretion, 
3nay  take  entire  charge  of  the  whole  sub- 
ject of  the  equipment  of  interstate  cars, 
.and  establish  such  regulations  as  are 
necessary  and  proper  for  the  protection 
■of  those  engaged  in  interstate  com- 
merce. But  it  has  not  done  so  in  re- 
spect of  the  number  of  employees  to 
whom  may  be  committed  to  the  actual 
management  of  interstate  trains  of  any 
kind." 

In  Pittsburgh,  C.  G.  d  St.  L.  R.  Co.  v. 
8tate  (1909)  172  Ind.  147,  87  N.  E. 
1034,  the  court  thus  discussed  the 
enactment  in  Ind.  Sess.  Laws  1907,  chap. 
11:  "As  the  statute  presents  itself  to 
TIB,  there  appears  to  be  no  room  for  as- 
serting that  it  cannot  be  so  construed 
as  to  apply  only  to  intrastate  trains.  In 
M.  &  S.  Vol.  VIII.— 545. 


fact,  it  may  be  asserted  that  the  act  only 
professes  to  apply  to  and  control  rail- 
road companies  doing  business  within 
the  state  of  Indiana,  operating  over 
their  roads  the  trains  designated.  We 
cannot  assume  that  the  legislature,  in 
passing  this  law,  intended  to  exceed  its 
power,  but,  on  the  contrary,  we  must 
presume  that  the  legislative  department 
knew  when  it  enacted  the  statute  that 
its  provisions  could  not  be  extended  so 
as  to  have  any  force  or  effect  beyond  the 
limits  of  this  state.  The  act  was  passed 
by  the  legislature  under  the  police  power 
of  the  state,  and  we  discover  nothing  in 
its  provisions  which  can  be  said  to  af- 
ford grounds  for  an  argument  that  it 
is  an  attempt  on  the  part  of  the  state, 
through  its  legislature,  to  regulate 
interstate  commerce.  It  contains  no  re- 
strictions in  respect  to  persons  or  things 
which  are  carried  by  the  trains  in  ques- 
tion; no  regulations  of  fares  or 
freights  to  be  exacted  by  the  railroad 
companies;  in  fact,  its  object,  as  the 
title  discloses,  is  'to  better  protect 
the  lives  of  railway  employees  and  the 
traveling  public'  .  .  .  There  are 
many  cases,  as  the  authorities  affirm, 
where  the  police  power  of  the  state  can 
be  properly  exercised  to  insure  a  faith- 
ful and  prompt  performance  of  duty, 
within  the  limits  of  the  state,  upon  the 
part  of  railroad  companies,  or  other 
common  carriers  engaged  in  interstate 
commerce.  This  is  especially  true  in  re- 
spect to  laws  enacted  by  the  state  for  the 
safety  of  persons  and  property.  Such 
regulations  are  rather  to  be  regarded 
as  legislation  in  aid  of  commerce,  and 
are  generally  considered  with  special 
favor  by  the  courts.  Chicago,  If.  £  St. 
P.  R.  Co.  V.  Solan  (1898)  169  U.  S.  133, 
42  L.  ed.  688,  18  Sup.  Ct.  Rep.  289; 
Missouri,  K.  &  T.  R.  Co.  v.  Hulier 
(1898)  169  U.  S.  613,  42  L.  ed.  878,  18 
Sup.  Ct.  Eep.  488.  .  .  .  "The  con- 
tention of  appellant's  counsel  is  that,  by 
the  passage  of  this  statute,  the  state  has 
entered  a  class  over  which  Congress  has 
the  exclusive  power  to  legislate;  there- 
tore  they  argue  that  the  silence  of  Con- 
gress, or  the  nonexereise  of  its  power, 
alone  prohibits  the  state  from  entering 
and  legislating  in  respect  to  matters  em- 
braced within  such  class.  From  the 
viewpoint  of  appellant's  counsel  the 
claim  in  respect  to  the  nonaction  of 
Congress  is  true  and  a  well-settled 
proposition.  Covington  &  G.  Bridge 
Go.    V.    Kentucky     (1894)     154    U.    S. 
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a  statute  requiring  carriers  to  use  automatic  couplers  on  locomotives 
or  cars  in  moving  state  traffic ;  °  of  a  statute  requiring  all  railroads- 
engaged  in  intrastate  commerce  to  equip  their  cars  vs^ith  safety  appli- 
ances ; '  of  a  statute  requiring  frogs  on  railroad  to  be  blocked ;  '' 

204,  38  L.  ed.  962,  4  Inters.  Com.  Rep.    ing  to  reports  of  employees  and  salaries, 
649,   14   Sup.   Ct.   Rep.   1087 ;    Gulf,   G.   etc.  The  court  pointed  out  that  the  argu- 
te  S.  F.  R.   Go.   V.   Uefley    (1895)    158    ment  founded  on  the  existence  of  these- 
U.  S.  98,  39  L.  ed.  910,  15  Sup.  Ct.  Rep.    statutes  had  been  already  rejected  by  the- 
802;    Judson,   Interstate  Commerce,   §§    Supreme  Court  of  the  United  States  in. 
22,    23.     .     .     .     But   the   act    here   in    Oulf,  G.  &  8.  F.  R.  Co.  v.  Hefiey  (1895) 
controversy  is  confined  to  the  state  in    158  U.  S.  98,  39  L.  ed.  910,  15  Sup.  Ct» 
its  operation,  and  may  be  permitted  to    Rep.  802;   Missouri,  K.  d  T.  R.  Co.  t» 
stand  until  Congress  sees  fit  to  enter  the    Haber   (1898)    169  U.  S.  613,  42  L.  ed.. 
field    and    actually    legislate    upon    the    878,  18  Sup.  Ct.  Rep.  488. 
precise   subject-matter,   in  which  event        6  Detroit,    T.    &    I.    R.    Co.    v.    State' 
the  statute  in  question  would  have  to    (1910)  82  Ohio  St.  60,  137  Am.  St.  Rep., 
yield.     It  more  properly  belongs    to    a    758,    91    N.    E.    869.     The   court    said: 
class  in  which  the  power  of  the  state  to    "Our  statute  does  not  conflict  with  the 
legislate  in  respect  thereto  is  concurrent    Federal  statute  in  the  character  of  the- 
with    the    Federal   government;    or,    in    coupler  required,  but  requires  the  same- 
other  words,  to  a  class  into  which  either    kind  of  coupler,  and  was  passed  to  pro- 
the  state  or  the  Federal  government  has    mote  the  same  object,  though  under  a> 
authority  to  enter  and  legislate  upon  the    different  power;   and  while  no  doubt  it 
precise    subject-matter,    but   where   the    was  enacted  to  apply  to  cases  assumed-, 
act  of  the  state,  in  case  of  actual  legis-    not  to  be  covered  by  the  Federal  statute,, 
lation  by  Congress,  would  be  compelled    it  is  not  unreasonable,  and  is  not  void 
to  yield  to  such  Federal  legislation,  in    merely  because  a  failure   to  equip  the 
case  of  a  direct  conflict  between  the  two    car     with     automatic     couplers     would 
acts.     .     .     .     The    nonaction    of    Con-    subject  the  railroad  company  to  punish- 
gress  in  respect  to  the  legislation  upon    ment  under  a  state  statute  as  well  as 
the  precise  subject-matter  of  the  statute   under  the  act  of  Congress.     'The  same- 
in   this   ease  may   be   regarded   as   the   act  or  series  of  acts  may  constitute  an 
equivalent    of    the    declaration  by  that   offense     equally     against     the     United 
body  that,  until  it  sees  proper  to  legis-    States    and    the    state,    subjecting    the- 
late  thereon,  the  matter  may  be  regu-   guilty  party  to  punishment  under  the 
lated  by  the  authority    of    the    state."   laws    of    each    government.'      Cross    v. 
The  Federal  statutes  which,  according  to   North  Carolina  (1889)  132  U.  S.  131,  33 
defendant's  contention,   evinced  the  in-   L.  ed.  287,  10  Sup.  Ct.  Rep.  47.     The- 
tention  of  Congress  to  occupy  the  same   regulation     of     commerce     among     the- 
field  as  the  state  enactment   under    re-   states    is    within    the    exclusive    juris- 
view,  were  the  following:     The  safety-   diction  of  Congress,  but  it  is  well  set- 
appliance   act    (see   §   1878,   ante),   the  tied  that  a  state  statute,  enacted  in  the' 
act  of  June  1,  1898,  chap.  370,  30  Stat,   exercise  of  its  police  power,  not  regu- 
at  L.  424,  U.  S.  Comp.  Stat.  1901,  p.  3205,   lating    or    directly    affecting    interstate 
relating  to  the  adjustment  of  controver-   commerce,  or  in  conflict    with    Federal 
sies  between  railroad  companies  engaged    regulations,  but  merely  regulative  of  the 
in   interstate   commerce   and   their   em-    instrumentalities    of    commerce,    is   not 
ployees;  the  act  of  March  3,  1901,  chap,   void;   and  when  such  state  regulations- 
866,  31  Stat,  at  L.  1446,  U.  S.  Comp.   do    conflict    with    Federal    regulations, 
Stat.  1901,  p.  3176,  requiring  reports  of  they  are  not  void  on  the  ground  that  the- 
accidents   to   the   Interstate   Commerce  state  has  exercised  a  power  exclusively 
Commission;  the  act  of  March  4,  1907,   in   Congress,  but  because  the  Constitu- 
chap.  2939,  34  Stat,  at  L.  1415,  U.  S.   tion  and  the  laws  of  the  United  States,. 
Comp.  Stat.  Supp.  1911,  p.  1321,  limit-   made  in  pursuance  thereof,  are  the  su- 
ing the  orders  of  service  of  employees;   preme  law  of  the  land." 
and  the  Hepburn  act  of  June  29,  1906,       6  Luken  v.  Lake  Shore  &  M  S   R   Go 
chap.    3591,    34  Stat,  at  L.  584,  U.  S,    (1911)    248  111.  377,  385,  140  Am!  StI 
Comp.  Stat.  Supp.  1911,  p.  1288,  relat-    Rep.  220,  94  N.  E.  175,  20  Ann.  Cas.  82 
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of  a  statute  directing  guard  and  guard  posts  to  be  placed  on  railroad 
bridges  and  trestles  and  the  approaches  thereto ; '  and  of  a  statute 
providing  that  the  sale  and  delivery  of  black  powder  for  use  in  coal 
mines  shall  not  be  made  otherwise  than  in  original  packages.' 

As  applied  to  a  railroad  postal  clerk,  the  Pennsylvania  statute  (now 
repealed),  by  which  certain  classes  of  persons  were,  in  respect  of 
their  right  to  recover  for  injuries  received  in  and  about  a  railroad, 
placed  upon  the  same  footing  as  employees  of  the  railroad  company, 
was  not  in  conflict  with  the  power  of  Congress  to  establish  postoffices 
and  post  roads.  ^^  JSTor  is  the  authority  of  Congress  in  that  regard  in- 
fringed by  the  Indiana  statute  prescribing  the  number  of  employees 
to  be  carried  on  trains  operated  through  the  state." 

In  one  case  it  was  held  that  the  circumstance  that  the  state  enact- 
ment under  review  covered  acts  of  negligence  of  railroad  companies 
in  respect  to  their  cars,  roadbed,  machinery,  etc.,  subjects  dealt  with 


affirming  (1910)  154  111.  App.  550.  The 
court  said:  "AH  powers  not  delegated 
to  the  Federal  government  by  the 
Constitution  are  reserved  to  the  states, 
and  the  states  have  full  power  over  com- 
merce which  does  not  assume  the  char- 
acter of  interstate  commerce,  and  may 
pass  such  laws  regulating  commerce 
within  the  states  as  they  may  deem  ex- 
pedient or  politic.  If  the  places  from 
which  and  to  which  passengers  and 
property  are  carried,  and  the  line  over 
which  they  are  carried,  are  within  the 
state,  then  the  commerce  is  domestic  and 
is  subject  to  state  control.  The  trans- 
portation of  property  between  points 
within  a  state  by  a  railroad  engaged  in 
interstate  traffic  does  not,  of  itself,  de- 
termine the  character  of  the  traffic  and 
make  it  interstate  commerce.  It  is  not 
the  character  of  the  road  by  which  prop- 
erty is  transported,  but  the  character 
of  the  traffic,  that  determines  whether 
or  not  it  is  interstate  or  intrastate  com- 
merce. .  .  .  The  fact  that  some 
roads  may  be  engaged  in  both  interstate 
and  intrastate  commerce  does  not  pre- 
vent the  state  from  adopting  such  regu- 
lations as  it  may  deem  proper  to  pro- 
vide for  the  safety  of  men  engaged  in 
carrying  on  intrastate  commerce,  if  such 
regulations  are  not  inconsistent  with  or 
repugnant  to  the  acts  of  Congress  adopt- 
ed for  the  regulation  of  railroads  en- 
gaged in  interstate  commerce." 

TSt.  Louis,  I.  M.  d  8.  R.  Go.  v.  Mc- 
Vamare  (1909)  91  Ark.  515,  122  S.  W. 
102. 


8  Wew  York,  N.  H.  &  H.  R.  Co.  v.  N&u^ 
York  (1896)  165  U.  S.  628,  41  L.  ed. 
853,  17  Sup.  Ct.  Kep.  418.  (Laws  of 
1887,  chap.  616,  Laws  of  1888,  chap. 
189).  The  court  said:  So  far  as  the 
act  "may  affect  interstate  commerce,  it 
is  to  be  regarded  as  legislation  in  aid  of 
commerce,  and  enacted  under  the  power 
remaining  with  the  state  to  regulate  the 
relative  rights  and  duties  of  all  persons 
and  corporations  within  its  limits. 
Until  displaced  by  such  national  legis- 
lation as  Congress  may  rightfully  estab- 
lish under  its  power  to  regulate  com- 
merce with  foreign  nations  and  among 
the  several  states,  the  validity  of  the 
statute,  so  far  as  the  commerce  clause  of 
the  Constitution  of  the  United  States  is 
concerned,  cannot  be  questioned."  The 
enactment  discussed  was  a  general  one, 
passed,  so  far  as  appears,  mainly,  if  not  >. 
entirely,  for  the  protection  of  passen- 
gers. 

9  Re  Williams  (1908)  79  Kan.  212,  98 
Pae.  777  (Kan.  Laws  1907,  chap.  250). 
The  court  said:  "The  control  of  inter- 
state commerce,  committed  to  Congress, 
does  not  prevent  the  state  from  making 
reasonable  regulations  designed  prima- 
rily to  promote  the  health  and  safety  of 
its  people,  although  they  indirectly  af- 
fect the  subject  of  interstate  commerce." 

10  Martin  v.  Pittshwg  &  L.  E.  R.  Go. 
(1906)  203  U.  S.  292,  51  L.  ed.  184,  27 
Sup.  Ct.  Eep.  100,  8  Ann.  Cas.  87. 

11  Pittslwrgh,  G.  G.  &  St.  L.  R.  Go.  v. 
State  (1909)  172  Ind.  147,  87  N.  E. 
1034. 
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by  the  Federal  safety-appliance  act,  did  not  afford  any  substantial 
ground  for  the  contention  that  the  statute  was  invalid,  in  so  far  as 
it  imposed  liability  for  an  injury  to  an  employee  arising  from  the 
negligence  of  a  coemployee.** 

2809.  Enactments  relating  to  seamen. —  A  provision  in  the  Penal 
Code  of  Georgia  (§  655),  which  declares  that,  "if  any  person  shall 
aid  an  articled  seaman  or  apprentice  to  desert  or  leave  his  vessel  while 
in  the  waters  of  this  state,  he  shall  be  punished  as  for  a  misde- 
meanor," has  been  held  to  be  constitutional,  on  the  ground  that,  al- 
though the  subject  was  one  for  the  cognizance  of  Congress,  yet,  since 
that  body  had  failed  to  legislate  with  reference  to  it,  the  state  legis- 
lature was  competent  to  control  and  regulate  the  matter.^ 

2810.  Enactments  relating  to  pilots. —  The  extent  to  which  the  pilot- 
age regulations  in  the  Georgia  Code  have  been  annulled  by  the  general 
enactments  of  Congress  upon  the  same  subject  is  discussed  in  the  case 
cited  below.  ^ 

2811.  Sunday  laws. — It  has  been  held  that  the  Georgia  statute  by 
which  it  is  declared  unlawful  to  run  a  freight  train  on  any  railroad 
in  the  state  on  the  Sabbath  Day  is  not  an  infringement  of  the  "com- 
merce clause."  ^ 


12  Missouri  P.  B.  Co.  v.  Castle  (1912) 
224  U.  S.  541,  56  h.  ed.  875,  32  Sup.  Ct. 
Rep.  606. 

^Handel  v.  Chaplin  (1900)  111  Ga. 
800,  51  L.R.A.  720,  36  S.  E.  979.  Re- 
ferring to  the  contention  that  the  stat- 
ute was  an  attempt  to  regulate  com- 
TQerce,  the  court  laid  it  down  that, 
■"where  the  subject  is  local,  and  not 
national,  in  its  nature,  and  does  not 
require  a  uniform  system  of  regulation, 
then,  in  the  absence  of  legislation  on  it 
by  Congress,  it  may  be  regulated  by  the 
state." 

1  Thompson  v.  Spraigue  (1882)  69  Ga. 
409,  47  Am.  Rep.  760. 

1  Bennington  v.  State  (1896)  163  U. 
S.  299,  41  L.  ed.  166,  16  Sup.  Ct.  Rep. 
1086,  affirming  (1892)  90  Ga.  396,  4 
Inters.  Com.  Rep.  413,  17  S.  E.  1009. 
The  court  said:  "These  authorities 
make  it  clear  that  the  legislative  enact- 
ments of  the  states,  passed  under  their 
admitted  police  powers,  and  having  a 
real  relation  to  the  domestic  peace, 
order,  health,  and  safety  of  their  peop'e, 
but  which,  by  their  necessary  operation, 
affect  to  some  extent,  or  for  a  limited 
time,  the  conduct  of  commerce  among 
the  states,  are  yet  not  invalid  by  force 


alone  of  the  grant  of  power  to  Congress 
to  regulate  such  commerce,  and,  if  not 
obnoxious  to  some  otner  constitutional 
provision,  or  destructive  of  some  right 
secured  by  the  fundamental  law,  are  to 
be  respected  in  the  courts  of  the  Union 
until  they  are  superseded  and  displaced 
by  some  act  of  congress  passed  in  exe- 
cution of  the  power  granted  to  it  by  the 
Constitution.  Local  laws  of  the  char- 
acter mentioned  have  their  source  in  the 
powers  which  the  states  reserved  and 
never  surrendered  to  Congress,  of  pro- 
viding for  the  public  health,  the  public 
morals,  and  the  public  safety,  and  are 
not,  within  the  meaning  of  the  Consti- 
tution, and  considered  in  their  own 
nature,  regulations  of  interstate  com- 
merce simply  because,  for  a  limited  time 
or  to  a  limited  extent,  they  cover  the 
field  occupied  by  those  engaged  in  such 
commerce.  The  statute  of  Georgia  is  not 
directed  against  interstate  commerce.  It 
establishes  a  rule  of  civil  conduct  ap- 
plicable alike  to  all  freight  trains, 
domestic  as  well  as  interstate.  It  ap- 
plies to  the  transportation  of  interstate 
freight  the  same  rule  precisely  that  it 
applies  to  the  transportation  of  do- 
mestic freight.    And  it  places  the  busi- 
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Subject  Cowsideeed  with  Eefeeence  to  Constitutiowai,  Pro- 
visions Designed  for  the  Protection  of  Person  and  Prop- 
erty. 

2812.  Introductory. — In  the  following  sections  it  is  proposed  to 
discuss  the  extent  of  the  judicial  power  with  regard  to  the  annulment 
of  statutes  on  the  ground  of  their  being  repugnant  to  one  or  another  of 
those  provisions  of  the  American  Federal  and  State  Constitutions 
which  are  designed  for  the  protection  of  person  and  property. 

The  validity  of  many  of  the  enactments  referred  to  has  also  been 
considered  with  reference  to  the  clauses  inserted  in  most,  if  not  all, 
the  organic  laws  of  the  states,  to  the  effect  that  statutes  shall  not 
embrace  more  than  one  subject,  which  shall  be  clearly  expressed  in 
the  title.  The  cases  decided  in  this  point  of  view  are  collected  in 
the  footnote.^ 

ness  of  transporting  freight  in  the  same  Mechanics  and  Others,"  is  sufficient  to 

category  as  all  other    secular   business,  embrace  the  provisions  granting  liens  to 

It  simply  declares  that,  on  and  during  other  persons  than  mechanics,  and  the 

the  day  fixed  by  law  as  a  day  of  rest  for  act  contains  but  one  subject.    Chicago 

all  the  people  within  the  limits  of  the  Lumber    Go.    v.    Newcomh     (1903)     19 

state    from    toil  and  labor  incident  to  Colo.  App.  265,  74  Pae.  786. 

their    callings,    the    transportation    of  The  title  of  a  California  enactment  is, 

freight  shall  be  suspended.     We  are  of  "An  Act  to  Add  a  New  Section  to  the 

opinion  that  such  a  law,  although  in  a  Code  of  Civil  Procedure  of  the  State  of 

limited  degree  affecting  interstate  com-  California,     to     be    Numbered     Section 

merce,  is  not  for  that  reason  a  needless  1203,   Relating   to  Liens   of   Mechanics 

intrusion  upon  the  domain    of    Federal  and  Others."     The  new  section    is    the 


regulation,  designed  to  secure  the  well  a  security  for  claims  in  addition  to  such 
being  and  to  promote  the  general  wel-  liens.  Held,  that,  under  the  liberal  con- 
fare  of  the  people  within  the  state  by  struction  which  had  previously  been 
which  it  was  established,  and  therefore  placed  upon  the  said  provision  of  the 
not  invalid  by  force  alone  of  the  Consti-  Constitution  which  relates  to  titles,  this 
tution  of  the  United  States.  The  judg-  title  must  be  held  to  be  sufficient, 
ment  is  affirmed."  Carpenter  -v.  Furrey     (1900)     128    Cal. 

1  (a)  Lien  for  wages. — The  words  of  665,  61  Pac.  369. 

the  title  of  the  Tennessee  mechanics'  lien  The  Virginia  act  of  March  21,  1877, 

law,   viz.,   "An  Act  to  Amend  the  Me-  amended   April    2,    1879,   entitled,    "An 

chanics'  Lien  Law,  and  to  Afford  Me-  Act  to  Secure  Payment  of   Wages    and 

chanics   and   Materialmen    Greater    Se-  Salaries  of  Certain  Employees  of  Eail- 

curity  for  Their  Work  and  Material,"  way    and    Other    Transportation    Com- 

have  been  held  to  be  sufficient  to  cover  panics,"    provides    that   employees    and 

all   the   provisions   in   the  body   of   the  persons    furnishing    to  such  companies 

statute.     Cole  Mfg.  Co.  v.  Falls   (1891)  supplies,  cars,  and  engines  shall  have  a 

90  Tenn.  466,  16  S.  W.  1045.  prior   lien   upon   the   property   of   such 

The  title  of  the  Colorado  mechanics'  companies.     Held,  that,  as  to  the  cars 

lien  act    (Sess.  Laws  1893,  chap.  117),  and    engines,    the     statute     was     void, 

which  is,   "An  Act  to  Secure  Liens  to  Fidelity    Ins.    Trust    &    S.  D .    Co.    v. 
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Shencmdoah  Valley  B.  Co.  (1889)  86 
Va.  1,  19  Am.  St.  Rep.  858,  9  S.  E.  759, 
followed  in  Fidelity  Ins.  8.  D.  Co.  v. 
>Shenandoah  Iron  Co.  (1889)  42  Fed. 
376,  and  M.  A.  Furbush  d  Son  Mach.  Co. 
V.  Liberty  Woolen  MUls  (1896)  81  Fed. 
425. 

The  Virginia  act  of  March  21,  1877, 
was  entitled,  "An  Act  to  Secure  the 
Payment  of  Wages  or  Salaries  to  Cer- 
tain Employees  of  Railway,  Canal, 
Steamboat,  and  Other  Corporations," 
while  the  act  itself  referred  only  to  rail- 
road, canal,  or  "other  transportation 
companies."  Held,  that,  if  the  words 
"other  corporations"  were  construed  to 
mean  corporations  of  every  class,  the 
title  would  not  express  the  object  of  the 
act,  and  it  would  be  obnoxious  to  article 
5,  §  15,  of  the  state  Constitution.  Held, 
further,  that,  to  save  the  act,  the  words 
"other  corporations"  must  be  construed 
to  mean  those  of  the  same  class  as  the 
ones  enumerated.  Crowther  v.  Fidelity 
Ins.  Trust  d  8.  D.  Go.  (1898)  29  C.  C. 
A.  1,  42  U.  S.  App.  701,  85  Fed.  41. 
The  same  doctrine  had  previously  been 
laid  down  in  Fidelity  Ins.  &  8.  D.  Go. 
-V.  Shenandoah  Iron  Go.  ( 1889 )  42  Fed. 
376. 

The  title  of  this  Virginia  act,  in  its 
•original  form,  referred  only  to  "wages 
or  salaries,"  but  the  body  of  it  related 
also  to  supplies  necessary  for  the  oper- 
ation of  the  corporations  named.  The 
act  of  April  2,  1879,  while  entitled,  "An 
Act  to  Amend  and  Ke-enact"  that 
act  of  1877,  included  also  mining  and 
manufacturing  corporations.  Held,  that 
both  acts  must  be  controlled  by  the  title 
of  the  first,  and  that  the  second  act,  in 
so  far  as  it  related  to  supplies,  and  to 
corporations  other  than  transportation 
corporations,  was  unconstitutional.  To 
the  same  eflfect,  see  Fidelity  Ins.  &  8.  D. 
Co.  V.  Shenandoah  Iron  Go.  (1889)  42 
Fed.  372. 

The  Washington  act  of  1893,  p.  32,  § 
1  (Pierce's  Code,  §  6102),  which  is  en- 
titled, "An  Act  Providing  for  the  En- 
forcement of  Liens,"  but  makes  no  men- 
tion of  any  provision  relating  to  bonds 
of  contractors,  imposes  liens  for  labor 
upon  specified  classes  of  property,  with 
a  proviso  to  the  eflfect  that  railroad 
companies  letting  work  to  contractors 
shall  take  a  bond  for  the  protection  of 
laborers  and  materialmen,  and  in  the 
case  of  failure  so  to  do,  the  company 
shall  be  liable  to  the  full  extent  of  such 
debts   contracted    by    such    contractor. 


Discussing  the  contention  of  the  appel- 
lant railway  company,  that  the  statute 
meant  that  when  a  railroad  company 
had  contracted  with  any  person  for  the 
construction  of  its  road,  and  had  failed 
to  take  a  bond  conditioned  that  such 
persons  shall  pay  all  laborers,  then  an 
action  should  lie  directly  against  the 
railroad  company,  and  that  no  notices 
of  liens  are  necessary,  the  court  said: 
"The  title  of  the  act  is,  however,  con- 
fined to  the  enforcement  of  liens,  which 
subject  relates  solely  to  a  remedy 
against  specific  property;  and  if  the  act 
shall  be  construed  as  adding  a  cumu- 
lative remedy  by  way  of  creating  a  dis- 
tinct personal  liability  against  the  rail- 
road company  itself,  and  independent  of 
any  lien  feature,  it  may  well  be  contend- 
ed that  such  a  subject  is  distinct  from 
that  mentioned  in  the  title,  and  that  it 
is  not  comprehended  therein.  In  that 
event,  the  provisions  with  regard  to  t)ie 
taking  of  the  bond,  and  resulting  lia- 
bility for  failure  to  take  it,  would  have 
to  be  excluded  from  the  operation  of  the 
statute.  It  must,  however,  be  presumed 
that  it  was  the  legislative  view  that 
those  provisions  may  be  effective  with- 
out doing  violence  to  the  Constitution, 
and  it  is  our  duty  to  adopt  such  a  view 
if  it  can  be  discovered.  ...  It  will 
be  observed  that,  following  the  semico- 
lon after  the  word  'agent'  it  is  provided 
that  'every  contractor  .  .  .  shall  be 
held  to  be  the  agent  of  the  owner,  for 
the  purposes  of  the  establishment  of  the 
lien  created  by  this  act.'  So  far  the 
section  is  complete.  It  has  provided  for 
a  lien,  and  has  declared  who  shall  be 
agents  for  the  purposes  of  the  lien. 
Now  follows  what  is  designated  as  a 
proviso,  wherein  it  is  stated  that  when  a 
railroad  company  shall  contract  with 
any  person  for  the  construction  of  its 
road,  it  shall  take  from  such  person  a 
bond  conditioned  to  pay  laborers  and 
materialmen.  The  bond  is  made  se- 
curity for  what  the  prior  portion  of  the 
section  has  said  shall  be  lienable  against 
the  railroad  property.  We  think  the 
proviso  was  intended  as  an  exception, 
and  that  the  section  after  the  semicolon 
should  be  liberally  read,  to  the  effect 
that  every  contractor  shall  be  held  to  be 
the  agent  of  the  owner  for  the  purposes 
of  the  lien,  except  that,  in  the  case  of 
railroad  companies,  the  contractor's 
bond  for  the  security  of  laborers  and  ma- 
terialmen shall  dispense  with  such 
agency  for  the  purposes  of  the  lien,  and 
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siiall  take  the  place    of    the    lien.      In    60,   entitled,   "An   Act   Concerning   the 
other  words,  It  seems  to  us  clear  that  it    Employees     and     Servants     in     Minina 
was   intended  to   relieve  railroad  prop-    Work    or    Industry    in    This    Common° 
erty  from  the  burden  of  the  lien  if  a    wealth,"   the   aet  of   1898    (Acts    1898 
|ood  and  sufficient  bond  is  provided  for    chap.  15,  p.  59),  in  relation  to  the  same 
the  security  of  the  labor  and  material;    subject,  was  amended,  so  as  to  provide 
but  that    if  such  bond  is  not  provided,    that   all   persons   and   corporations   en- 
then   railroad   property,   like   all   other    gaged  in  mining  should,  on  or  about  the 
classes    of    property    named  in  the  act,    15th  and   30th   of  each  month,  pay  to 
must  be  subject  to  the  establishment  and    within  fifteen  days  of  those  dates  each 
enforcement  of  the  lien.     The  failure  to    employee    in    lawful    money,    and    that 
take  the  bond  not    only    subjects    the    blacklisting  should  be  unlawful.     Held, 
property  to  the  lien,    but   the    railroad    that  the  amending  aet  was  valid.     Com. 
company  is  also  made  personally  liable    v.  Reinecke  Coal  Min.   Co.    (1904)    117 
in  connection  with  the  enforcement  of    Ky.  885,  79  S.  W.  287. 
the  lien;   so  that  a  personal  judgment        By  Art.  4,  §  19,  of  the  Indiana  Con- 
may  be  had  against  it  as  an  additional    stitution,    it   is    provided   that    an    act 
security,  if  the  lien   shall  prove  insuf-    shall  be  void  only  as  to  so  much  thereof 
ficient.    Such  a  construction  is  urged  by    as   is   not   expressed  in   its  title.     Tlie 
respondents,  and  we  think  it  is  entirely    title  of  Acts  1901,  p.  548  (Burns's  Rev 
reasonable."     Laidlaw  \.  Portland,  V.  &    Stat.  1901,  §  7448a),  is    "An  Act  Con- 
Y.  R.  Co.  (1906)   42  Wash.  292,  84  Pac.    cerning  the   Issuance   of   Checks,   Tick- 
855.     The  railway  company  relied  upon    ets,"   etc.,   "by  Merchants,   in  Payment 
Armoitr  &   Co.  v.   Western  Constr.   Co.    for    the    Assignment    or    Transfer    of 
(1905)   36  Wash.  529,  78  Pac.  1106,  as    Wages   of   Employees   in   Coal   Mines," 
being   a    controlling   decision.     It   was    etc.     The  body  of  the  act  provides  that 
there  held  with  reference  to  the  consti-    whenever   "any  merchant  or   dealer   in 
tutional    feature   of   the    act    of     1893    goods    or    merchandise,    or    any    other 
(Session    Laws,    p     32)     entitled     '"An    person,"  shall  take  from  a  miner  an  as- 
Act  Creating  and  Providing  for  the  En-    signment  of  his  wages  in  consideration 
forcement  of  Liens  for  Labor  and  Ma-    ^f  anything  but  lawful  money,  the  check 
terial,"   that   the   portion   of  the  body   „,  ^^^^^  ^^u  ^^  ^    ^ 

of  the  act  which  purported  to  create  a    •     ,„    -  ,  „  ,   ""^'=  "^^"'"c  pa,j,a,uic 

liability  for  failure  to  take  a  bond  from  '°  ^^^^^J  °t°°'^  "  the  iuU  value  of  the 
a  railroad  contractor,  conditioned  to  pay  wages  to  be  recovered  after  demand, 
for  "provisions,"  is  not  sufficiently  ^*<'-  "^^^i'  that  the  act  must  be  con- 
comprehended  in  the  title.  But  the  strued  as  limited  in  its  operation  to 
court  said  that,  as  the  subject  of  lia-  merchants  only,  and  for  that  reason 
bility  for  labor  was  not  involved,  and  was  unconstitutional.  Dixon  v.  Poe 
the  act  was  not  discussed  with  relation  (1902)  159  Ind.  492,  60  L.R.A.  308,' 95 
thereto,  the  opinion  could  not  be  said  to  Am.  St.  Rep.  309,  65  N.  E.  518. 
be  decisive  of  the  case  under  review.  (c)   Exemption  of  wages. — A  title  of 

(b)  Medium  of  payment  of  leages. —  a  statute,  "An  Act  to  Provide  for  the 
The  title  of  the  Maryland  act  of  1898,  Better  Protection  of  the  Earnings  of 
chap.  493,  was,  "An  Act  to  Prohibit  Laborers,  Servants,  and  Other  Em- 
Railroad  and  Mining  Corporations,  ployees  of  Corporations,  Firms,  or  In- 
Their  Officers  and  Agents,  from  Selling  dividuals,  Engaged  in  Interstate  Busi- 
er Bartering  Goods,  Wares,  or  Merchan-  ness,"  is  sufficiently  comprehensive  to 
disc  in  Allegany  County,  to  Their  Em-  include  legislation  providing  for  the 
ployees."  In  the  body  of  the  act  it  punishment  of  the  persons  who  violate 
was  made  unlawful  for  railroad  or  min-  the  statute  by  doing  the  things  pro- 
ing  corporations  to  sell  goods,  wares,  hibited.  State  ex  rel.  Green  v.  Power 
or  merchandise,  and  for  the  officers  and  (1902)  63  Neb.  496,  88  N.  W.  769  (Neb. 
directors  of  such  corporations  to  have  Code,  §  531d).  See  also  Singer  Mfg. 
any  interest  in  any  general  merchan-  Co.  v.  Fleming  (1894)  39  Neb.  679,  23 
disc  store,  or  to  sell  to  any  person  any  L.R.A.  210,  42  Am.  St.  Rep.  613,  58  N. 
goods,    wares,    or    merchandise.      Held,    W.  226. 

that  the  act  was  void,    human  \.  Bitch-        (d)   Payment   of  wages   at   specified 

ens   Bros.    Co.    (1890)    90   Md.    14,   46    intervals. — Under  a  constitutional  pro- 

L.R.A.  393,  44  Atl.  1051.  vision  that  every  act  shall  embrace  but 

By  Kentucky  Acts  1902,  p.  125,  chap,    one  subject  and  matters  properly  con- 
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nected  therewith,  which  subject  shall  be 
expressed  in  the  title,  a  clause  providing 
for  a  penalty  may  be  inserted  in  a 
statute  requiring  the  weekly  payment 
of  wages,  although  there  is  in  the  title 
of  the  statute  no  specific  mention  of 
penalties.  Republic  Iron  &  Steel  Go. 
V.  State  (1903)  160  Ind.  379,  62  L.R.A. 
136,  66  N.  E.  1005. 

(e)  Payment  of  wages  upon  cessa- 
tion of  work. — A  Washington  act  en- 
titled, "An  Act  to  Provide  for  the  Pay- 
ment of  Wages  of  Labor  in  Lawful 
Money  of  the  United  States,  and  to 
Punish  Violations  of  the  Same"  (Bal- 
linger's  Anno.  Codes  &  Stats.,  §  3305 ; 
Laws  1905,  p.  219,  chap.  112),  forbade 
corporations,  etc.,  to  pay  employees  by 
order,  draft,  etc.,  or  otherwise  than  in 
lawful  money,  unless  such  orders  or 
drafts  were  negotiable  and  redeemable 
in  money.  A  later  act,  entitled,  "An 
Act  Amending  Section  1  of  an  Act  En- 
titled" as  above,  declared  wages  earned 
by  laborers  to  be  payable  whenever  the 
laborer  ceased  work.  Held,  that  the 
title  of  the  amendatory  act  was  broad 
enough  to  include  the  subject-matter. 
Shortall  v.  Puget  Sound  Bridge  & 
Dredging  Co.  (1907)  45  Wash.  290,  122 
Am.  St.  Rep.  899,  88  Pac.  212. 

(f)  Misconduct  of  servants  in  rela- 
tion to  their  work. — A  Wyoming  act 
was  entitled,  "An  Act  Creating  the  Of- 
fice of  State  Inspector  of  Coal  Mines, 
Fixing  Said  Inspector's  Salary  and 
Prescribing  His  Duties,  Also  Providing 
for  the  Proper  Ventilation  of  Coal 
Mines  and  for  Other  Purposes,  and  Pro- 
viding for  Appropriating  Moneys  for  a 
Contingent  Fund  for  Said  Office."  By 
§  7  of  the  act  certain  intentional  acts  of 
a  miner,  workman,  or  other  person,  en- 
dangering the  lives  or  health  of  persons 
or  security  of  mine  or  machinery,  were 
made  punishable  as  a  misdemeanor. 
Held,  that  this  provision  was  not  void, 
as  being  beyond  the  scope  of  the  title. 

(g)  Abandonment  of  service. — The 
Georgia  statute  (Laws  1903,  p.  90), 
which  makes  it  a  misdemeanor  for  a 
servant  to  abandon  the  service  after  hav- 
ing fraudulently  procured  money  on  the 
faith  of  the  contract  has  been  sustained 
against  the  objection  that  it  contains 
more  than  one  subject-matter.  Banks 
V.  State  (1905)  124  Ga.  15,  2  L.R.A. 
(N.S.)    1007,  52  S.  E.  74. 

(h)  Employment  of  women  and  chil- 
dren.— The  title  of  the  Colorado  "wo- 
men   and    children    act"     (Sess.    Laws 


1903,  chap.  138),  entitled,  "An  Act  to 
Prescribed  and  Regulate  the  Hours  of 
Employment  for  Women  and  Children 
in  Mills,  Factories,  Manufacturing 
Establishments,  Shops,  Stores,  and  Any 
Other  Occupation  Which  May  Be 
Deemed  Unhealthful  or  Dangerous," 
was  held  not  to  be  broad  enough  to  cov- 
er a  section  therein  prohibiting  the  em- 
ployment of  women  for  more  than  eight 
hours  a,  day  in  a  mill,  factory,  manufac- 
turing establishment,  shop,  or  store. 
The  ratio  decidendi  was  that  the  title 
related  to  occupations  injurious  to 
health,  and  the  section  in  question  treat- 
ed of  occupations  which  might  not  be 
unhealthful.  Burcher  v.  People  (1907) 
41  Colo.  495,  498,  124  Am.  St.  Rep.  143, 
93  Pac.  14. 

The  Illinois  act  of  June  17,  1893, 
which  was  entitled,  "An  Act  to  Regu- 
late the  Manufacture  of  Clothing,  Wear- 
ing Apparel,  and  Other  Articles,  etc.," 
and  provided  in  its  body  (§5)  that  no 
female  shall  be  employed  in  any  factory 
or  workshop  more  than  eight  hours  a 
day,  was  pronounced  void  on  the  ground 
that  this  title  embraces  only  employ- 
ment in  the  manufacture  of  articles  of 
the  same  kind  as  those  expressly  enum- 
erated. Ritchie  v.  People  (1893)  155 
111.  98,  29  L.R.A.  79,  46  Am.  St.  Rep. 
315,  40  N.  E.  457. 

The  Maryland  act.  Laws  1902,  chap. 
566,  entitled,  "An  Act  to  Repeal  and 
Re-enact  Section  4  of  Article  100  of  the 
Code  of  Public  General  Laws,  as  It  la 
Enacted  by  Chapter  317,  Acts  of  1894, 
Title  'Work,  Hours  of,  in  Factories,' 
Regulating  the  Employment  of  Chil- 
dren," has  been  sustained  against  the  ob- 
jections that,  while  the  title  only  speaks 
of  regulation,  it  prohibits  the  employ- 
ment in  any  mill  or  factory,  other  than 
establishments  for  the  manufacture  of 
canned  goods,  of  any  child  under  four- 
teen years  of  age,  except,  etc.;  and  that 
its  title  appears  to  indicate  that  the 
title  applied  to  the  whole  state,  while 
a  portion  thereof  was  expressly  except- 
ed. Mt.  Vernon-Woodberry  Cotton 
Duck  Go.  V.  Frankfort  Marine  Acci.  & 
Plate  Glass  Ins.  Co.  (1909)  111  Md. 
561,  134  Am.  St.  Rep.  636,  75  Atl.  105. 

The  Nebraska  act  of  March  31,  1899, 
"To  Regulate  and  Limit  the  Hours  of 
Employment  of  Females  in  Manufactur- 
ing, Mechanical,  and  Mercantile  Estab- 
lishments, Hotels,  and  Restaurants;  to 
Provide  for  Its  Enforcement  and  a  Pen- 
alty   for    Its    Violation,"    contains    but 
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one  subject,  and  in  its  terms  is  no 
broader  than  its  title,  in  which  its  sub- 
ject is  clearly  expressed.  Wenham  v. 
State  (1902)  65  Neb.  394,  58  L.  R.  A. 
825,  91  N.  W.  421.  It  was  also  held 
tliat  this  statute  does  not  amend  the 
act  of  1883,  to  protect  the  health  of 
female  employees  in  stores,  offices,  and 
schools,  but  is  an  act  complete  in  itself, 
and  that  it  is  not  repugnant  to  §  11, 
art.  3,  of  the  Constitution,  which  pro- 
vides that  no  law  shall  be  amended,  un- 
less the  new  act  contains  the  section 
amended. 

The  Pennsylvania  act  of  May  2, 
1905,  entitled,  "An  Act  to  Regulate 
the  Employment  in  All  Kinds  of  In- 
dustrial Establishments  of  Women  and 
Children  Employed,"  etc.,  has  been  un- 
successfully attacked  on  the  ground  that 
it  does  not  cover  the  subjects  of  the 
various  provisions  contained  in  it. 
Stehle  v.  Jaeger  Automatic  Mach.  Co. 
(1909)  225  Pa.  348,  133  Am.  St.  Rep. 
884,  74  Atl.  215. 

The  Tennessee  child  labor  law  (Acts 
1893,  chap.  159)  is  entitled,  "An  Act 
to  Make  It  Unlawful  to  Employ  a  Child 
Less  Than  Twelve  Years  of  Age  in 
Workshops,  Mines,  Mills,  or  Factories 
in  This  State."  By  Acts  1901,  chap.  34, 
an  amendment  of  the  act  of  1893  was 
attempted  under  a  title,  "An  Act  to 
Amend  Chapter  159  of  the  Acts  of  1893, 
Being  an  Act  Entitled,  'An  Act  to  Make 
it  Unlawful  to .  Employ  a  Child  Less 
Than  Twelve  Years  of  Age  in  Work- 
shops, Mines,  Mills,  and  Factories  in 
This  State;'"  the  act  of  1901  raising 
the  age  of  children  that  might  not  be  so 
employed  from  twelve  to  fourteen  years. 
Held,  that  the  amended  act  was  invalid, 
as  violating  the  constitutional  provision 
that  no  bill  shall  become  a  law  which 
embraces  matter  not  expressed  in  its 
title.  Jackson  v.  Weis  &  L.  Mfg.  Co. 
(1911)  124  Tenn.  421,  137  S.  W.  757. 
(i)  Employers'  liability. — ^The  sub- 
ject of  the  Colorado  statute,  abrogating 
the  doctrine  of  common  employment,  is 
sufficiently  expressed  by  the  title,  "An 
Act  Concerning  Damages  Sustained  by 
Agents,  Servants,  and  Employees."  Col- 
orado Mill  &  Elevator  Co.  v.  Mitchell 
(1899)  26  Colo.  284,  55  Pac.  28,  af- 
firming (1898)  12  Colo.  App.  277,  55 
Pac.  736. 

The  subject  of  the  Indiana  employers' 
liability  act  of  1893  is  sufficiently  ex- 
pressed in  the  title,  "An  Act  Regulat- 
ing Liability  of  Railroads  and  Other 
Corporations    except    Municipal."     The 


court  followed  McAunich  v.  Missis- 
sippi &  M.  B.  Co.  (1866)  20  Iowa,  338. 
Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v. 
Montgomery  (1898)  152  Ind.  1,  69 
L.E.A.  875,  71  Am.  St.  Rep.  301,  49  N. 
E.  582. 

The  Iowa  Code,  §  2071,  in  its  original 
form,  imposed  a  liability  on  railway 
corporations  in  favor  of  their  employees 
for  injuries  through  the  negligence  of 
fellow  servants,  regardless  of  any  con- 
tract restricting  such  liability.  After- 
wards it  was  amended  (Acts  27th  Gen. 
Assemb.  p.  33,  chap.  49),  so  as  to  pro- 
vide that  no  contract  of  insurance,  re- 
lief, or  indemnity,  in  case  of  injury  or 
death,  entered  into  prior  to  the  injury 
between  the  person  so  injured  and  such 
corporation  or  any  other  person  or  as- 
sociation, etc.,  should  be  a  defense  to 
any  action  brought  under  such  section. 
Held,  that  the  provisions  of  the  amend- 
ment were  germane  to  those  of  the 
original  act,  and  were  therefore  proper- 
ly covered  by  a  title  reciting  that  the 
amendment  was  "An  Act  to  Amend  Code, 
§  2071."  McGuire  v.  Chicago,  B.  &  Q.  H. 
Co.  (1906)  131  Iowa,  340,  33  L.R.A. 
(N.S.)   706,  108  N.  W.  902. 

The  New  Jersey  act  of  April  13,  1909 
(P.  L.  p.  114),  entitled,  "An  Act  to 
Extend  and  Regulate  the  Liability  of 
Employers  for  Injury  or  Death  to  Em- 
ployees in  Certain  Cases,"  was  held 
valid  for  the  reason  that  the  words  "in 
certain  eases"  do  not  introduce  such 
vagueness  and  uncertainty  into  the  title 
as  to  invalidate  the  act.  Quigley  v.  Le- 
high Valley  R.  Co.  (1911)  80  N.  J.  L. 
486,  79  Atl.  458.  In  that  case  the  con- 
tention that  the  object  as  expressed  in 
the  title  of  the  act  is  narrower  than 
that  set  forth  in  the  body  of  the  act, 
in  this  respect,  that,  while  purporting 
by  its  title  only  to  extend  and  regulate 
the  liability  of  employers,  it  at  the 
same  time  regulates  the  right  of  action 
by  employees,  was  rejected,  for  the  rea- 
son that  the  former  is  required  to  be 
expressed  in  the  title,  but  the  latter  is 
not. 

The  contention  that  the  subject  of  the 
Texas  fellow  servant  act  of  1891  is  not 
sufficiently  expressed  in  the  title,  "An 
Act  to  Define  Who  Are  Fellow  Servants 
and  Who  Are  Not  Fellow  Servants,"  has 
been  rejected.  Galveston,  B.  d  8.  A. 
R.  Co.  V.  Worthy  (1894)  —  Tex.  Civ. 
App.  — ,  27  S.  W.  426 ;  Gulf,  C.  &  8.  F. 
R.  Co.  V.  Calvert  (1895)  11  Tex.  Civ. 
App.  297,  32  S.  W.  246. 

The  act  in  Laws  Tex.  1897,  Sp.  Sess. 
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p.  14,  entitled,  "An  Act  to  Prescribe 
and  Define  the  Liability  of  Persons,  Re- 
ceivers, or  Corporations  Operating  Rail- 
roads or  Streets  Railways,  for  Injuries 
to  Their  Servants  and  Employees,  to 
Define  Who  Are  Fellow  Servants,  and 
to  Prohibit  Contracts  between  Employer 
and  Employee  Based  on  the  Contingency 
of  Injury  or  Death  of  the  Employee, 
Limiting  the  Liability  of  the  Employer 
for  Damages,"  is  valid.  Mexican  Nat. 
R.  Co.  V.  Jachson  (1902)  55  C.  C.  A. 
315,  13  Am.  Neg.  Rep.  245. 

(j)  Specific  duties  of  masters. — The 
California  act,  Stat.  1909,  p.  279,  chap. 
181,  entitled,  "An  Act  Regulating  the 
Hours  of  Employment  in  Underground 
Mines  and  in  Smelting  and  Reduction 
Works,"  provides  that  the  period  of  em- 
ployment for  all  persons  engaged  in  un- 
derground mines  or  in  smelters  and  in- 
stitutions for  the  reduction  or  refining 
of  ores  should  not  exceed  eight  hours 
within  any  twenty-four,  is  not  invalid 
on  the  ground  that  the  act  and  title 
embrace  more  than  one  subject.  Re 
Martin  (1910)  157  Cal.  51,  26  L.R.A. 
(N.S.)  242,  106  Pac.  235. 

The  Indiana  act  March  2,  1891  (Acts 
1891,  p.  57;  Burns's  Rev.  Stat.  1894, 
§§  7461-7476),  entitled,  "An  Act  Regu- 
lating the  Weighing  of  Coal,  Providing 
for  the  Safety  of  Employees,  Protecting 
Persons  and  Property  Injured,  Provid- 
ing for  the  Proper  Ventilation  of  Mines, 
Prohibiting  Boys  and  Females  from 
Working  in  Mines,  Conflicting  Acts  Re- 
pealed, and  Providing  Penalties  for  Vio- 
lation," regulates  the  weighing  of  coal 
delivered  from  the  mines,  provides  the 
manner  in  which  mines  shall  be  sup- 
ported for  the  protection  of  employees 
working  therein,  designates  means  for 
the  proper  ventilation  of  mines,  pro- 
vides that  a  competent  mine  boss  shall 
be  employed,  and  vests  the  right  of  ac- 
tion for  the  recovery  for  the  death  of 
an  employee,  caused  by  the  violation  of 
any  of  its  provisions,  in  certain  persons. 
Held,  that  the  act  is  valid.  Maule  Coal 
Co.  V.  PartenJieimer  (1899)  155  Ind. 
100,  55  N.  E.  751. 

The  title  of  the  Missouri  act,  "An  Act 
Requiring  Persons,  Associations  and  Cor- 
poratons  Owning  or  Operating  Street 
Cars  to  Provide  for  the  Well-Being  and 
Protection  of  Employees"  (Acts  1897, 
p.  102),  sufficiently  indicates  the  sub- 
ject-matter to  be  a  requirement  that 
electric  street  cars  be  equipped  with 
screens  for  protection  of  motormen, 
and   the   imposition   of    a    penalty   for 


operation  of  such  cars  without  the 
screen.  State  v.  Whitaker  (1901)  160 
Mo.  59,  60  S.  W.  1068. 

The  title  of  the  Missouri  act,  Laws 
1891,  p.  159,  entitled,  "An  Act  Relat- 
ing to  Manufacturing,  Mechanical,  Mer- 
cantile, and  Other  Establishments  and 
Places,  and  the  Employment,  Safety, 
Health,  and  Work  Hours  of  Employees," 
was  held  not  to  be  sufficiently  broad  to 
cover  provisions  regulating  the  con- 
struction of  platforms,  passageways, 
and  other  structures  in  and  around 
railroad  yards  and  depots.  The  ratio 
decidendi  was  that,  under  the  doctrine 
of  ejusdem  generis  the  words  "other 
establishments  and  places"  must  be 
construed  as  referring  to  establish- 
ments and  places  similar  to  those 
specifically  enumerated,  and  not  to  rail- 
roads and  railroad  employees,  treated 
as  separate  subjects  for  legislation. 
Williams  v.  Atchison,  T.  &  S.  F.  R.  Co. 
(1911)  233  Mo.  666,  136  S.  W.  304. 
It  was  also  held  that  the  title  would 
be  objectionable  as  containing  more 
than  one  subject,  unless  the  words  "and 
other  establishments  and  places"  were 
construed  by  the  rule  ejusdem  generis. 

The  subject-matter  of  the  Montana 
statute  (Laws  1897,  p.  245),  by  which 
it  is  declared  to  be  unlawful  for  any 
corporation  to  sink  or  work  through 
any  vertical  shaft  where  mining  cages 
are  used,  to  a  greater  depth  than  300 
feet,  unless  such  shaft  shall  be  provided 
with  an  iron-bonneted  safety  cage,  is 
sufficiently  expressed  in  its  title,  viz., 
"An  Act  to  Amend  Section  705  of  Title 
X.  of  the  Penal  Code  of  the  State  of 
Montana,  to  Have  the  Cages  in  All 
Mines  Cased  in."  State  v.  Anaconda 
Copper  Min.  Co.  (1900)  23  Mont.  498, 
59  Pac.  854. 

(k)  Character  of  servant. — The  Min- 
nesota statute.  Laws  1895,  chap.  174, 
entitled,  "An  Act  to  Prohibit  the  Prac- 
tice of  Blacklisting  and  the  Coercing 
and  Influencing  of  Employees,"  and  for- 
bidding the  combination  of  two  or  more 
employers  for  the  purpose  of  preventing 
any  person  from  procuring  employment, 
and  prohibiting  employers  from  requir- 
ing their  employees  not  to  join  labor  or- 
ganizations, etc.,  is  not  repugnant  to 
the  Constitutional  provision,  that  no 
law  shall  embrace  more  than  one  sub- 
ject, which  shall  be  expressed  in  its 
title.  State  ex  rel.  Schaffer  v.  Jiusttis 
(1902)  85  Minn.  279,  50  L.R.A.  757,  89 
Am.  St.  Rep.  550,  88  N.  W.  759. 
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A.  Ejstactments  eelating  to  wages. 

2813.  Enactments  according  a  priority  to  claims  for  wages  under 
certain  circumstances.— ( See  chapter  xxii.,  ante).  The  courts  have 
sustained  enactments  by  which  a  priority  is  accorded  to  the  claims 
of  certain  specified  descriptions  of  employees  for  services  rendered 
within  a  stated  period  before  the  insolvency  of  the  employers,  or  some 

(1)  Wrongrful  interference  hy  third  of  Advertising,"  does  not  violate  a  eon- 
persons. — The  Louisiana  act  No.  50  of  stitutional  provision  that  "no  act  shall 
1892,  entitled,  "An  Act  to  Enforce  La-  embrace  more  than  one  subject,  and  that 
bor  Contracts,"  which  makes  it  a  mis-  shall  be  expressed  in  the  title." 
demeanor  for  persons  not  parties  to  The  title  of  the  New  Jersey  act  of 
contracts  wilfully  to  interfere  therein,  March  21,  1892,  "A  Further  Supplement 
and  prescribes  a  penalty  for  enticing  to  an  Act  Entitled,  'An  Act  to  Protect 
any  person  to  leave  his  employer  or  the  Trademarks  and  Labels,"  was  held  to 
place  rented  before  the  expiration  of  his  express  the  object  of  the  law,  the  pro- 
contract,  upon  which  money  or  goods  tection  of  trademarks  and  labels,  al- 
have  been  advanced,  was  held  to  be  vio-  though  in  fact  there  was  no  prior  act 
lative  of  Const,  art.  31,  in  so  far  as  entitled,  "An  Act  to  Protect  Trademarks 
the  body  of  the  act  was  broader  than    and  Labels." 

its  title  in  referring  to  landlord  and  In  Perkins  v.  Beert  ( 1899 )  158  N.  Y. 
tenant.  But  it  held  further  that  this  306  (Syll.),  43  L.E.A.  858,  70  Am.  St. 
portion  might  be  stricken  out  and  the  Rep.  483,  53  N.  E.  18,  the  objection  that 
legal  part  enforced.  State  v.  Goff  the  New  York  enactment  as  to  union 
(1901)    106  La.  270,  30   So.   844.  labels    is   within   the    condemnation    of 

The  entire  Georgia  act  of  December  §  16,  article  3,  of  the  Constitution, 
17,  1901  (Acts  1901,  p.  63),  as  amended  which  provides  that  "no  private  or 
by  the  act  of  August  2,  1903  (Acts  3903,  local  bills,  which  may  be  passed  by  the 
p.  91 ) ,  is  not  rendered  repugnant  to  the  legislature,  shall  embrace  more  than 
constitutional  provision  that  an  act  one  subject,  and  that  shall  be  expressed 
shall  not  contain  matter  different  from  in  the  title,"  was  thus  met  by  the 
that  expressed  in  the  title,  by  the  in-  court:  "We  have  already  shown  that 
sertion  in  the  body  of  the  act  of  the  the  act  is  a  general  law,  and  not  a 
words  "or  to  disturb  in  any  way  said  private  nor  local  bill.  It  consequently 
relation."  But  so  much  of  the  act  as  is  not  brought  in  conflict  with  this  pro- 
is  contained  in  the  words  just  quoted  vision.  Furthermore,  we  think  but  one 
does  contain  matter  different  from  that  subject  is  mentioned  in  the  title,  and 
expressed  in  the  title,  and  should  be  that  is  the  better  protection  of  skilled 
eliminated  from  the  act.  After  this  is  labor  by  the  registration  of  labels,  etc., 
done  there  remains  a  complete  and  valid  covering  the  products  of  such  labor." 
statute,  which  carries  out  the  legisla-  The  Pennsylvania  act  of  May  21, 
tive  intent.  Pearson  v.  Bass  (1909)  1895,  P.  L.  95,  amended  by  the  Acts  of 
132  Ga.  117,  63  S.  E.  798  (syllabus  May  2,  1901,  P.  L.  114,  and  April  3, 
written  by  the  court).  It  was  further-  1903,  P.  L.  134,  and  entitled,  "An  Act 
more  held  that  the  fact  that  the  act  to  Provide  for  the  Adopting  of  Trade- 
provides  for  a  penalty  upon  one  com-  marks,  Labels,  Symbols,  or  Private 
ing  within  the  provisions  of  the  act,  and  Stamps  by  an  Incorporated  or  Unin- 
that  this  penalty  may  be  enforced  by  corporated  Association  or  Union  of 
civil  or  criminal  procedure,  does  not  Workingmen,  and  to  Regulate  the 
render  the  act  itself  repugnant  to  the  Same,"  has  been  held  not  to  be  defec- 
constitutional  provision  that  no  law  tive  in  title.  Com.  v.  Meads  (1905)  29 
shall  pass  which  refers  to  more  than  Pa.  Super.  Ct.  321. 
one  subject-matter.  The  title,  "An  Act  Relating  to  Trade- 

(m)  Union  labels. — The  act  entitled,  marks,"  is  sufBcient  to  include  penal 
"An  Act  to  Protect  Associations,  Un-  provisions  for  violations  of  the  act. 
ions  of  Workingmen,  and  Persons  in  State  v.  Montgomery  (1910)  57  Wash. 
Their   Labels,   Trademarks,   and    Forms    192,  106  Pac.  771. 
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other  event  which  is  usually  succeeded  by  a  general  distribution  of 
their  property  among  their  creditors.'  The  rationale  of  this  doctrine 
is,  that  the  legislature  has  power  to  declare  the  relative  rank  of  such 
pecuniary  obligations  as  may  be  created  in  the  future,  that  con- 
tracts made  after  an  enactment  of  this  character  has  come  into 
force  are  presumed  to  have  been  made  with  reference  to  it,  and.  that, 
as  it  operates  only  in  respect  to  the  period  subsequent  to  its  passage, 
it  is  not  invalid,  as  impairing  the  obligation  of  contracts.* 

2814.  Enactments  granting  absolute  liens  for  wages. —  (See  chap. 
:::xii.  ante.)  A  discussion  of  the  constitutionality  of  this  class  of 
enactments  may  appropriately  be  prefaced  by  the  following  state- 
ment extracted  from  the  opinion  in  one  of  the  cases  in  which  the  sub- 
ject was  considered :  "In  all  or  nearly  all  of  the  states  there  are  stat- 
utes intended  to  give  liens  to  those  who  contribute  labor  or  materials 
to  the  enhancement  or  improvement  of  the  land  or  buildings  of  an 
owner.  These  statutes  vary  in  their  character  and  purpose.  Origi- 
nally they  were  chiefly  acts  giving  a  lien  to  persons  having  direct  con- 
tractual relations  with  the  owner.'  Such  statutes  did  not  protect 
those  who  contributed  to  the  improvement  through  dealings  with  the 
contractor,  and  were  soon  followed  by  statutes  extending  the  lien  to 
persons  not  contractually  connected  with  the  owner,  but  who  fur- 
nished labor  or  materials  for  the  building  through  contracts  with  the 
principal  contractor.    This  was  accomplished  in  two  ways : 

"(1)  By  giving  to  creditors  of  the  contractor  a  derivative  lien, 
Avhereby  they  were  substituted  to  the  rights  of  the  contractor  as  they 
existed  when  notice  was  given  of  the  claim.  Such  statutes  were  in  the 
nature  of  mere  garnishee  or  attachment  proceedings,  and  were  sub- 
ject to  no  criticism  as  doing  injustice  to  the  owner.  Payment  in  ad- 
vance was  a  defense  under  all  such  statutes,  for  the  contractor's  cred- 
itors could  stand  in  no  better  situation  that  he  did.    So,  if  he  had  no 

1  The  validity  of  such  an  enactment  due  process  of  law  and  that  it  is  spe- 

was    affirmed    in    Graham    v.    Magwnn  cial     legislation.       Mohle    v.     TscMrch 

Fawke  Lumber  Co.  (1904)  118  Ky.  192.  (1883)   63  Cal.  381. 

80   S.  W.  799,  4  Ann.  Cas.   1028    (Ky.  Z  Small  v.   Hammes    (1900)    156  Ind. 

Stat.   1903,   §  2488).     The  report  does  556,  60  N.  E.  342    (Ind.  Acts  1885,  p. 

not  show  upon  what  grounds  the  valid-  95.   Burns's   Rev.   Stat.   1894,   §   7051). 

ity  of  the  act  was  assailed.  1  In    Ifahn   v.   Sleepy   Eye   Mill.    Co. 

The  California  enactment  (see  §  726,  (1907)   21  S.  D.  324.  112  N.  W.  843,  it 

ante),   which   provides   for   the   prefer-  was  held  that  S.  D.'  Code  Civ.  Proc.  § 

enee    of    labor    claims    in    cases    where  737,   giving    a    paramount   lien    to   the 

execution,   etc.,  are  issued  against  the  owners   and   operators   of   threshers,    is 

person    for   whom   the    labor   was   -per-  not  unconstitutional  as   restricting  the 

formed,  has  been  sustained  against  the  right  to  contract  with  reference  to  a  le- 

objections  that  it  operated  so  as  to  de-  gitimate   subject, 
prive  a  debtor  of  his  property  without 
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lien  his  creditors  had  none,  as  their  utmost  right  was  to  be  substituted 
to  the  contractor's  place. 

"(2)  Or  by  statutes  which  gave  to  those  who  furnished  such  labor 
or  materials  to  the  contractor  a  direct  or  independent  lien  upon  the 
building  and  land  of  the  owner.  Under  these,  payments  to  the  con- 
tractor prior  to  expiration  of  the  time  within  which  notice  might  Ipe 
given  were  ineffectual,  the  lien  not  being  a  derivative  one,  but  inde- 
pendent of  that  given  the  contractor.  Some  of  these  statutes  sought 
to  diminish  the  severity  of  this  legislation  by  limiting  the  aggregate  of 
such  liens  to  the  original  contract  price,  or  by  providing  for  a  con- 
tractor's bond  for  the  benefit  of  the  owner  with  summary  remedy 
thereon,  or  by  both.  The  verbiage  of  statutes  of  the  latter  class  varies. 
In  some,  the  contractor  is  declared  to  be  the  agent  of  the  owner,  and 
as  such  authorized  to  obtain  labor  and  materials  upon  the  credit  of 
the  ovmer,  or  his  building  and  land,  or  both."  * 

2815.  Same  subject  further  discussed.— The  validity  of  the  enact- 
ments belonging  to  the  second  of  the  categories  above  specified  has 
been  affirmed  in  all  the  eases  in  which  a  violation  of  the  "equality 
clauses"  of  the  Federal  and  state  Constitution  has  been  urged  as  a 
ground  for  annulment.''  "It  is  clear  that  they  apply  equally  to  all 
the  citizens  of  the  state  who  bring  themselves  within  the  remedial 
scope"  of  their  provisions.^ 

The  objection  that  they  are  invalid  as  impairing  the  obligation  of 
contracts  clearly  cannot  be  raised  except  by  persons  whose  contractual 
rights  were  vested  before  they  came  into  force.' 

Z  Jones  &  Laughlins  v.  Great  South-  1114,  80  N.  W.  797  (mechanics'  lien 
em  Fireproof  Hotel  Co.  (]898)30C.  C.  law);  Phelcm  v.  Terry  (1907)  101 
A.  108,  58  U.  S.  App.  397,  414,  86  Minn.  454,  112  N.  W.  872  (Minn.  Eev. 
Fed.  370.  This  summary  is  extracted  Laws  1905,  §  3546 — threshers'  lien)  ; 
from  the  opinion  of  judge  Lurton,  Cole  Mfg.  Co.  v.  Falls  (1891)  90  Tenn. 
which  was  adopted  in  its  entirety,  and  466,  16  S.  W.  1045  (mechanics'  lien 
with  special  commendation  by  the  Su-  law) ;  Virginia  Development  Co.  v. 
preme  Court  of  the  United  States  in  its  Crozer  Iron  Co.  ( 1893 )  90  Va.  126,  44 
affirming  judgment.  Great  Southern  Am.  St.  Rep.  893,  17  S.  E.  806  (statute 
Fire  Proof  Hotel  Go.  v.  Jones  (1903)  giving  liens  to  persons  furnishing  sup- 
193  U.  S.  532,  539,  540,  48  L.  ed.  778,  plies  to  a  manufacturing  corporation — 
78.3,   784,  24  Sup.  Ct.  Rep.  576.  Code,  §  2486). 

1  Gilchrist  v.  Helena,  H.  8.  &  Smelter  ^  Barrett  v.  Millikan  (1901)  156  Ind. 
R.  Co.  (1893)  58  Fed.  708;  Quale  v.  510,  83  Am.  St.  Rep.  220,  60  N.  E.  310. 
Moon  (1874)  48  Cal.  478  (miners'  lien  ^  Rule  affirmed  with  respect  to  prin- 
la.w,  1867)  ;  Carpenter  V.  Furrey  {1900)  cipal  employer. — Barrett  v.  Millikan 
128  Cal.  665,  61  Pac.  369  (mechanics'  (1901)  156  Ind.  510,  83  Am.  St.  Rep. 
lien  law);  Summerlin  v.  Thompson  220,  60  N.  E.  310;  Smalley  v.  Gearing 
(3893)  31  Fla.  369,  12  So.  667  (me-  (1899)  121  Mich.  190,  79  N.  W.  1114, 
chanics'  lien  law);  Warren  v.  Sohn  80  N.  W.  797;  Gurney  v.  Walshwm 
(1887)  112  Ind.  213,  13  N.  E.  863,  (1890)  16  R.  I.  698,  19  Atl.  323;  Al- 
(miners'  lien  law,  1879);  Smalley  v.  Iright  v.  Smith  (1893)  3  S.  D.  631,  54 
Gearing  (1899)  121  Mich.  190,  79  N.  W.   N.  W.  816;  Spokane  Mfg.  &  Lumler  Co. 
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2816.  Same  subject  further  discussed. —  The  congniity  of  these  enact- 
ments with  the  "due  process"  clauses  of  the  Federal  and  state  Con- 
stitutions has  been  discussed  under  two  different  aspects. 

In  one  class  of  cases  the  point  considered  has  been  whether  the 
fact  of  their  containing  no  explicit  provision  by  virtue  of  which  the 
enforceability  of  the  lien  was  made  conditional  upon  the  principal 
employers  having  been  notified  of  the  lienor's  claim  was  a  sufficient 
ground  for  annulling  them,  on  the  theory  that  they  operated  so  as  to 
deprive  the  farmer  of  his  property  without  his  having  an  opportunity 
to  submit  a  defense.  In  two  states  this  fact  has  been  treated  as  being 
fatal  to  their  validity.'    In  two  other  states  the  opposite  doctrine  has 


V.  McChesney  (1889)  1  Wash.  609,  21 
Pac.  198. 

Rule  affirmed  with  respect  to  third 
persons. — In  Growther  v.  Fidelity  Ins. 
Trust  &  8.  D.  Co.  (1898)  29  C.  C.  A. 
1,  42  U.  S.  App.  701,  85  Fed.  41,  the 
provision  of  code  §  2485  (adopted  in 
1887),  to  the  effect  that  persons  fur- 
nishing certain  supplies  to  mining  or 
other  specified  companies  should  have 
a  lien  prior  to  mortgages  executed  since 
March  21,  1877,  was  held  inoperative 
to  displace  the  lien  of  a  mortgage  exe- 
cuted in  1881,  which  at  that  time,  be- 
came by  contract  a  vested  first  lien. 
The  ratio  decidendi  was  that  to  allow  it 
such  an  operation  would  be  to  impair 
the  obligation  of  the  contract. 

In  Sitton  v.  Dubois  (1896)  14  Wash. 
624,  45  Pac.  303,  the  act  (Gen.  Stat. 
1891,  §  1695,  Ballinger,  Anno.  Codes  &. 
Stats.  1897,  §  5957)  which  accords  to 
the  liens  of  farm  laborers  upon  crops 
that  they  have  assisted  in  raising  a  pri- 
ority in  respect  to  all  other  liens  was 
upheld  in  a  case  where  the  crop  had 
been  mortgaged  before  any  labor  had 
been  expended  upon  it. 

In  Virginia  Development  Go.  v.  Grozer 
Iron  Co.  (1893)  90  Va.  126,  44  Am.  St. 
Rep.  893,  17  S.  E.  806,  where  the  enact- 
ment under  review  related  to  a  specific 
class  of  corporations,  the  contention 
that  it  was  invalid  as  impairing  the 
charter  right  of  such  corporation  to  is- 
sue its  bonds  and  secure  them  was  re- 
jected on  the  ground  that  the  charter 
was  taken  subject  to  the  general  law 
of  the  state  and  such  changes  as  might 
be  made  in  that  law. 

In  Winiberly  v.  Mayherry   (1891)   94 


Ala.  240,  14  L.R.A.  305,  10  So.  157,  it 
was  remarked  that  "no  injustice  is  done 
in  preventing  the  holder  of  the  older 
lien  from  appropriating  the  labor  and 
ma,terial  of  others,  by  which  his  se- 
curity is  enhanced,  without  compen- 
sation." 

In  Sutton  V.  Consolidated  Apex  Min. 
Go.  (1902)  15  S.  D.  410,  89  N.  W.  1020, 
modifying  (1900)  14  S.  D.  33,  84  N.  W. 
211,  it  was  contended  that  an  amend- 
ment of  the  South  Dakota  miners'  lien 
act  (Laws  1895,  chap.  134)  impaired 
the  obligation  of  certain  mortage  con- 
tracts, because  by  its  term  it  postponed 
the  mortgage  lien  to  a  miner's  lien  filed 
after  the  mortgages  were  recorded. 
But,  as  it  appeared  that  the  party  as- 
serting the  miner's  lien  commenced 
work  long  before  the  execution  of  the 
mortages,  the  court  said  it  was  unnec- 
cessary  to  consider  the  constitutionality 
of  the  amendment  from  this  point  of 
view. 

1  In  Jacobs  v.  Enapp  (1870)  50  N.  H. 
71,  the  court  thus  characterized  the 
New  Hampshire  log  lien  law  then  in 
force:  "It  is  entirely  subversive  of  the 
fundamental  principle  of  all  free  gov- 
ernments, that  no  person  can  be  de- 
prived of,  or  prejudiced  in,  his  prop- 
erty or  rights  by  the  judgment  of  any 
court,  unless  he  has  notice  of  such  pro- 
ceedings and  an  opportunity  to  defend. 
That  notice  and  that  opportunity  is  not 
afforded  by  any  provision  of  law."  This 
statement  was  quoted  with  approval  in 
Quimby  v.  Hazen  (1881)  54  Vt.  132, 
where  the  Vermont  log  lien  law  was  an- 
nulled. 


§  2816] 


CONSTITUTIONALITY  OF  STATUTES. 


8719 


been  adopted.*  The  present  writer  ventures  to  express  the  opinion 
that  the  latter  of  these  views  is  the  con-ect  one.  There  seems  to  be 
no  good  reason  why  the  assumption  should  not  be  entertained  that, 
in  framing  a  provision  of  this  tenor,  the  legislature  intended  that 
the  proceedings  for  the  enforcement  of  the  lien  should  be  conducted 
with  due  regard  to  the  fundamental  right  of  the  principal  employer 
to  be  granted  a  hearing  in  a  properly  constituted  court,  before  the 
claims  against  his  property  are  finally  adjusted. 

In  another  class  of  cases  the  courts  have  been  called  upon  to  deal 


2  In  Winslow  v.  Vrquhart  (1875)  39 
Wis.  260,  it  was  held  that  the  Wiscon- 
sin log  lien  laws  were  valid,  although 
they  did  not  require  that  the  general 
owner  of  the  logs  in  controversy  should 
be  made  a  party.  The  court  relied  on 
Hunger  v.  Lenroot  ( 1873 )  32  Wis.  541, 
where  the  same  doctrine  was  taken  for 
granted.  The  only  question  actually 
discussed  was  whether  the  statute 
should  be  construed  as  giving  a  lien 
on  the  logs,  whether  the  work  in  respect 
of  which  the  lien  was  claimed  was  or 
was  not  performed  under  a  contract 
with  the  owner  or  not.  This  question 
was  answered  in  the  affirmative,  against 
the  opinion  of  Dixon,  Ch.  J.,  who  con- 
tends that  such  a  construction  would 
render  the  statute  invalid. 

In  Brown  v.  Markham  (1895)  60 
Minn.  233,  30  L.R.A.  84,  62  N.  W.  123 
(for  statute,  see  §  750,  ante),  the  court 
thus  discussed  the  contention  that  the 
Minnesota  log  lien  law  1875  was  un- 
constitutional because  it  did  not  con- 
tain any  specific  requirement  that 
notice  of  the  pendency  of  the  proceed- 
ings with  regard  to  the  lien  should  be 
given  to  the  owner  of  the  logs :  "It 
is  true  that  the  only  defendant  contem- 
plated by  the  law  is  the  person  liable 
for  the  payment  of  the  debt  itself,  ex- 
cept in  cases  of  intervention,  and  fre- 
quently such  person  is  not,  and  never 
has  been,  such  owner.  .  .  .  Upon 
the  theory  that  the  judgment  in  lien 
proceedings  is  conclusive  against  the 
owner  of  the  property,  the  objection 
cannot  be  overcome.  Treating  the  ac- 
tion as  a  proceeding  in  rem  as  to  the 
logs,  the  mere  constructive  seizure  of 
them  hy  filing  a  copy  of  the  writ  of 
attachment  and  of  the  sheriflF's  return 
thereon  in  the  office  of  the  surveyor 
general  is  clearly  inadequate  as  notice 


to  the  owner.  If  we  treat  the  action 
as  one  in  personam,  there  is  also  an  en- 
tire absence  of  any  provision  for  notice 
to  the  owner,  such  as  would  constitute 
a  'due  process  of  law.'  But  if  the  only 
effect  of  the  action  is  to  protect  or  con- 
tinue the  lien  of  the  laborer,  if  he  have 
one,  leaving  the  lien  still  in  pais  as  to 
the  log  owner,  who  still  has  the  right  to 
contest  it  on  the  merits  whenever  his 
property  is  seized  or  interfered  with, 
then  there  can  be  no  constitutional  ob- 
jection to  the  law.  Although  the  judg- 
ment in  the  statutory  action  would  be 
as  to  the  owner  of  the  logs  res  inter 
alios  acta,  yet  it  would  be  competent 
for  the  legislature  to  make  it  prima 
facie  evidence  against  him.  That  would 
be  a  mere  rule  of  evidence. 
Under  our  view  of  the  statute  of  1876, 
an  opportunity  is  given  the  owner  of 
the  logs  to  contest  the  right  of  the 
claimant  to  a  lien  in  an  action  like 
this  to  recover  the  property,  or  its  value 
in  case  a  recovery  cannot  be  had. 
.  .  .  The  owner  of  the  standing  pine 
knows  perfectly  well  when  he  enters  in- 
to a  contract  for  lumbering  that  labor 
must  be  performed  which,  day  by  day, 
enters  into  the  material  and  enhances 
its  value;  and  he  knows  equally  as  well 
that  the  laborers  have  the  right  to  pro- 
tect themselves  in  the  matter  of  com- 
pensation by  putting  a  lien  on  the  logs. 
Knowing  this,  and  having  it  within  his 
power  to  care  for  his  own  interests 
when  contracting  for  the  work,  the  own- 
er of  the  logs  cannot  say  that  a  law 
which  simply  secures  payment  to  the 
men  who  perform  the  manual  labor  is 
unreasonable." 

In  Redington  v.  Frye  (1857)  43  Me. 
578,  the  validity  of  a  log  lien  law  was 
taken  for  granted,  no  question  having 
been  raised  on  that  score. 
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with  the  question  whether  the  right  of  contract  is  improperly  restrict- 
ed by  a  statute  which  makes  due  provision  for  notice  to  the  principal 
employer ;  and,  subject  to  that  notice,  purports  to  create  in  favor  of 
subcontractors,  and  of  laborers  in  the  service  of  the  contractor,  a  lien 
that  shall  attach  to  the  property  of  the  principal  employer,  without 
regard  to  the  state  of  the  accounts  between  him  and  the  contractor. 
An  examination  of  the  cases  collected  in  the  subjoined  note  will  show 
that  the  preponderance  of  authority  is  overwhelmingly  in  favor  of 
the  doctrine  that  the  question  demands  a  negative  answer.' 

3  Federal  courts. — In  Jones  v.  Oreat  ercising  an  independent  judgment  on  the 
Southern  Fireproof  Hotel  Co.  (1898)  subject,  we  are  obliged  to  so  declare." 
30  C.  C.  A.  108,  58  U.  S.  App.  397,  86  California.. — The  act  of  March  30, 
red.  370,  reversing  (1897)  79  Fed.  477,  1868  (Laws  1867-68,  p.  589,  chap.  448) 
the  court  rendered  with  regard  to  the  provided  that  materialmen  and  labor- 
Ohio  statutes  (see  this  note,  infra),  ers  should  have  a  lien  upon  a  building 
a  decision  the  purport  of  which  was  to  secure  the  amounts  due  them, 
stated  by  the  Supreme  Court  in  "whether  done  or  furnished  at  the  in- 
affirming  judgment  (Great  Southern  stance  of  the  owner  of  the  building  or 
Fireproof  Hotel  Co.  v.  Jones  [1904]  193  other  improvement,  or  his  agent;  and 
U.  S.  532,  48  L.  ed.  778,  24  Sup.  Ct,  every  contractor,  subcontractor,  archi- 
Rep.  576)  to  be  this:  "That  the  statute  teet,  builder,  or  other  person  having 
did  not  deprive  the  owner  of  his  prop-  charge  of  any  mining,  or  of  the  con- 
erty  without  due  process  of  law,  nor  struction,  alteration,  or  repair,  either 
unreasonably  interfere  with  his  liberty  in  whole  or  in  part,  of  any  building  or 
•of  contract;  that  the  restraints  put  other  improvement,  as  aforesaid,  shall 
upon  the  owner  by  the  provisions  in  be  held  to  be  the  agent  of  the  owner  for 
favor  or  subcontractors  and  those  who  the  purposes  of  this  act."  In  Hicks  v, 
furnished  materials  to  be  used  by  the  Murray  (1872)  43  Cal.  515,  this  statute 
contractor  in  execution  of  his  contract  was  held  not  to  be  invalid  either  as 
■with  the  owner,  were  neither  arbitrary  attempting  to  appoint  agents  for  pri- 
nor  oppressive;  that  such  provisions  vate  persons,  as  confiscating  property 
"were  no  more  onerous  than  required  by  or  in  respect  of  the  notice  required  of 
-the  necessity  of  protecting  those  who  owners  as  to  responsibility  for  im- 
actually  do  the  work  or  furnish  the  ma-  provements,  or  that  as  attempting  to 
terial  by  which  the  owner  is  benefited;  take  away  vested  rights  or  to  clothe 
and  that  as  the  legislation  in  question  private  persons  with  power  to  devest 
"was  sanctioned  by  the  dictates  of  natur-  citizens  of  their  property, 
al  justice,  and,  as  much  be  conclusively  In  Renton  v.  Conley  (1874)  49  Cal. 
presumed,  was  known  to  the  owner  when  185,  the  court  construed  this  act  as  lim- 
iie  contracted  for  the  building  of  his  iting  the  lien  to  the  amount  due  from 
house,  its  requirements  could  only  be  the  owner  to  the  contractor  under  the 
avoided  by  pointing  out  some  specific  contract  at  the  time  when  notice  of  the 
part  of  the  organic  law  which  has  been  filing  of  the  lien  was  given  the  owner, 
violated  by  its  enactment."  The  Su-  but  no  constitutional  question  was 
preme  Court  thus  stated  its  own  views:  raised  or  decided. 

■"We  are  constrained  to  withhold  our  In  Kellogg  v.  Hovies  (1889)  81  Cal. 
assent  to  the  views  expressed  by  the  170,  6  L.R.A.  5S8,  22  Pac.  509,  where 
supreme  court  of  Ohio,  and  to  express  the  etifect  of  a  provision  making  the 
our  concurrence  with  the  circuit  court  recording  of  the  contract  a  condition 
■of  appeals.  The  great  weight  of  au-  precedent  to  its  validity  was  under  con- 
thority  in  this  country  as  to  the  mean-  sideration,  the  court  made  the  follow- 
ing and  scope  of  the  constitutional  pro-  ing  remarks:  "It  has  been  held, 
visions  substantially  like  those  to  be  .  .  .  and  very  properly,  that  where 
found  in  the  Constitution  of  Ohio  is  in  there  is  a  valid  contract,  the  owner  can- 
our  opinion,  against  the  conclusion  not  be  compelled  to  pay  more  than  he 
Teached  by  the  learned  state  court.   Ex-  has    contracted    to    pay,    unless    he    is 
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notified  of  the  claims  of  subcontractors 
before  payment  to  the  contractor.  But 
that  is  not  this  case.  Here  there  was  no 
contract.  If  the  legislature  had  the 
power  to  say  to  the  owner,  If  you  pay 
the  contractor,  after  notice  from  the 
subcontractor  of  his  claim,  you  shall 
still  be  liable  to  the  latter,  it  has  the 
undoubted  right  to  say  to  him.  If  you 
do  not  execute  your  contract  in  a  cer- 
tain form,  and  file  it  in  the  recorder's 
office,  you  shall  be  liable  to  material- 
men and  laborers  for  the  value  of  their 
material  and  labor." 

In  Lambert  v.  Davis  (1897)  116  Cal. 
292,  48  Pac.  123,  it  was  contended  that 
to  construe  the  threshers'  lien  act  of 
1885  so  as  to  give  to  one  not  employed 
by  the  actual  owner  the  benefit  of  the 
lien,  would  render  it  obnoxious  to  the 
constitutional  objection  of  authorizing  a 
deprivation  of  the  property  of  the  own- 
er without  due  process  of  law.  But  the 
court  said:  "This  precise  question  was 
presented  and  decided  by  the  court  in 
bank  in  the  case  of  Chuch  v.  Garrison 
(1888)  75  Cal.  199,  16  Pac.  885,  where 
it  was  held  that  the  statute  applied  to 
exactly  such  a  case,  and  that  the  lien 
could  be  constitutionally  maintained, — 
'that  the  actual  ownership  of  the  prop- 
erty was  an  immaterial  circumstance;' 
the  obvious  theory,  and,  as  we  deem  it, 
the  correct  one,  being  that  one  lawfully 
holding  from  the  actual  owner  the 
possession  and  right  to  operate  the 
machine  is  to  be  deemed,  for  the  pur- 
poses of  the  statute,  the  owner  of  the 
property." 

Colorado. — In  Jensen  v.  Broiim  (1875) 
2  Colo.  694,  the  conclusions  of  the  court 
were  thus  stated:  "There  is  no  provi- 
sion in  the  Constitution  of  the  United 
States,  nor  in  the  organic  act,  which 
precludes  the  legislature  of  the  territory 
of  Colorado  from  declaring  a  statutory 
lien  in  respect  to  future  contracts  in 
favor  of  the  contractor,  subcontractor, 
or  laborer  upon  the  building  and  prem- 
ises of  the  owner  for  whose  benefit  serv- 
ices have  been  performed  or  materials 
furnished  in  erecting  his  building.  .  .  . 
The  language  of  some  of  the  sections 
preceding  the  6th  section  of  the  act  un- 
der consideration  is  so  broad  that,  if 
taken  alone,  it  would  give  a  lien  to 
subcontractors,  and  persons  contribut- 
ing labor  and  materials,  for  the  full 
amount  due  them  respectively  from  the 
contractor,  without  regard  to  payment 
in  good  faith,  without  notice  of  lien,  of 
M.  &  S.  Vol.  VIII.— 546. 


the  full  contract  price  by  the  owner  to 
the  original  contractor.  Such  a  con- 
struction might,  in  many  cases,  work 
manifest  injustice  to  the  owner  by  com- 
pelling him  to  pay,  for  the  erection  of  a 
building,  an  amount  far  exceeding  the 
contract  price,  and  far  exceeding  the 
value  of  the  building,  and  might,  in  this 
respect,  leave  the  statute  open  to  the 
objection  of  impairing  the  obligation  of 
contracts.  We,  however,  do  not  think 
such  to  be  the  true  construction  of  the 
statute  under  consideration;  but  con- 
struing the  6th  section  of  the  act  with 
the  preceding  sections,  we  hold  the  act 
to  give  a  lien,  when  its  provisions  are 
complied  with,  to  the  subcontractor  and 
persons  furnishing  labor  and  materials 
for  the  value  thereof,  but  not  in  amount 
exceeding  the  balance  due,  at  the  time 
of  notice,  from  the  owner  to  the  original 
contractor ;  and  in  case  the  owner  fraud- 
ulently fails  to  comply  with  the  provi- 
sions of  the  6th  section  of  the  act  on  his 
part,  i.  e.,  fails  to  withhold  from  the 
original  contractor  the  balance  due  him, 
or  an  amount  sufficient  to  satisfy  the 
established  claim  of  the  lienor,  gives  the 
lienor  a  right  of  action  against  the  own- 
er for  the  amount  of  the  established 
claim." 

In  Chicago  Lumber  Co.  v.  Nevxomb 
(1903)  19  Colo.  App.  265,  74  Pac.  786, 
the  mechanics'  lien  law  (Session  Laws 
1893,  chap.  117),  which  gives  to  persons 
furnishing  material  or  performing  labor 
for  the  principal  contractor  a  lien 
against  the  property  of  the  owner  for 
the  full  value  of  their  material  or 
labor,  regardless  of  the  contract  price, 
if  the  owner  fails  to  comply  with  the 
clauses  which  prescribe  the  form  of 
contract  which  must  be  entered  into 
and  recorded  by  the  owner  and  contract- 
or, in  order  to  enable  the  contractor  to 
secure  a  lien  for  himself,  and  the  owner 
to  confine  the  liabilities  to  which  his 
property  may  be  subjected  to  the  con- 
tract price,  was  held  not  to  interfere 
with  the  constitutional  right  of  the  citi- 
zen to  contract  as  his  interest  may  de- 
mand, and  to  be  not  repugnant  to  the 
provisions  of  the  Constitution  which 
guarantee  to  citizens  the  right  of  ac- 
quiring, possessing,  and  protecting  prop- 
erty, and  inhibit  the  enactment  of  laws 
impairing  the  obligation  of  contracts, 
or  depriving  any  person  of  life,  liberty, 
or  property  without  due  process  of  law. 
It  was  also  laid  down  that  the  fact  that 
the   statute   makes   the   contractor   the 
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agent  of  the  owner  for  the  purpose  of 
the  act  does  not  invalidate  it.  The  court 
said:  "The  statute  simply  imposes  upon 
the  owner  a  duty  to  see  that  those  by 
means  of  whose  property  and  services 
the  value  of  his  own  property  is  en- 
hanced, receive  the  compensation  to 
which  they  are  justly  entitled.  In  mak- 
ing his  contract  he  knows  that  labor 
and  material  will  be  necessary  for  the 
accomplishment  of  the  work,  and  that 
the  contractor  may  obtain  those  things 
on  credit  from  others,  but  the  benefit  of 
which  he  will  nevertheless  receive  and 
enjoy;  and  the  effect  of  a  law  charging 
the  property  into  which  they  enter 
with  a  lien  on  account  of  the  values 
which  thus  accrue  to  him  is  not  to  sub- 
ject him  to  a  penalty,  or  to  interfere 
with  any  of  his  constitutional  rights." 
Indiana. — In  Smith  v.  Newbaur 
(1895)  144  Ind.  95,  33  L.R.A.  685,  42 
N.  E.  40,  the  court  thus  dealt  with  the 
argument  that  §  7257,  Rev.  Stat.  1894, 
providing  that  a  mechanics'  lien  may  be 
acquired  by  filing  in  the  recorder's  of- 
fice a  notice  of  intention  to  hold  the 
lien,  within  sixty  days  after  performing 
labor  or  furnishing  material  is  uncon- 
stitutional: "Under  the  law  as  enacted, 
counsel  contend,  anyone  may  perform 
labor  or  furnish  material  in  the  con- 
struction of  a  building  for  a  landowner, 
without  such  owner's  knowledge  or  con- 
sent, and  then  secure  a  lien  upon  the 
land  and  building  by  notice  filed  after 
the  work  is  done  or  materials  furnished. 
It  is  said  that  the  property  owner 
should  have  notice  at  or  before  the  do- 
ing of  the  work  or  the  supplying  of  the 
materials,  so  that  he  may,  if  he  wishes, 
prevent  the  doing  of  such  work  or  the 
furnishing  of  such  materials,  and  so 
keep  his  property  free  of  the  lien.  It 
has  often  been  held  that  every  statute 
under  which  a  contract  is  made  enters 
into  and  forms  a  part  of  such  contract. 
The  appellants,  in  the  contract  for  the 
erection  of  the  dwelling  house  upon 
their  property,  are  therefore  chargeable 
with  knowledge  of,  and  are  bound  by, 
all  of  the  provisions  of  our  mechanics' 
lien  law  then  in  force.  By  the  terms  of 
the  agreement  entered  into,  the  con- 
tractors were  to  furnish  all  materials 
necessary  for  the  construction  of  the 
building.  This  was  notice  that  such 
materials  were  to  be  furnished;  and  the 
law  under  which  the  contract  was  made 
was  further  notice  that  the  building  and 
ground  upon  which  it  was  to  be  erected 


would  be  liable  to  a  lien  for  the  value  of 
the  materials  so  furnished.  The  only 
uncertainty  left  was  whether  those  wha 
should  furnish  the  material  would  claim 
the  lien  therefor.  That  uncertainty  i& 
provided  for  in  the  statute,  which  re- 
quires that  the  notice  of  intention  to 
hold  the  lien  be  filed  in  the  recorder's 
office  within  sixty  days.  The  owner  has, 
consequently,  ample  means  of  protection, 
and  is  not  liable  to  a  lien  without  notice, 
nor  to  have  his  property  taken  without 
due  process  of  law." 

In  Barrett  v.  Millikan  (1901)  156 
Ind.  510  (Syll.),  83  Am.  St.  Rep.  220, 
60  N.  E.  310,  the  contention  that  this- 
law  is  invalid  because  it  interferes  with 
the  freedom  of  the  citizen  to  make  con- 
tracts for  the  improvement  of  his  prop- 
erty was  again  rejected. 

Maine.— In  Spofjord  v.  True  (1848) 
33  Me.  283,  54  Am.  Dec.  621,  a  log  lien 
law  was  held  not  to  be  invalid  as  abridg- 
ing the  constitutional  right  of  a  citizen 
with  regard  to  "acquiring,  possessing, 
and  protecting  property." 

The  validity  of  a  mechanics'  lien  law 
was  taken  for  granted  in  Atwood  v. 
Williams  (1855)  40  Me.  409,  and  Tag- 
gard  v.  Buokmore  (1856)  42  Me.  77. 
In  the  former  case  the  lien  of  the  ma- 
terialman was  enforced  although  the 
owner  had  made  full  payment  to  the 
contractor  between  the  time  when  the 
building  was  completed  and  the  time 
when  notice  of  the  lien  was  filed. 

Massachusetts. — In  Bowen  v.  Phinnejf 
(1895)  162  Mass.  593,  44  Am.  St.  Rep. 
391,  39  N.  E.  283,  the  validity  of  a  lien 
law  which  does  not  specifically  limit  the 
liability  of  the  owner  to  the  amount  of 
the  contract  price  was  taken  for  grant- 
ed; the  actual  point  decided  being  that 
the  enforceability  of  the  lien  did  not 
depend  upon  the  terms  of  the  contract  or 
the  state  of  the  account  between  the 
owner  of  the  land  and  the  employer  of 
the  laborers. 

Michigan. — In  8haM>  v.  Bradley  (1886) 
59  Mich.  199,  26  N.  W.  331,  the  conten- 
tion that  the  log  lien  law  is  unconstitu- 
tional "because  it  undertakes  to  pro- 
vide for  a  process  whereby  a  person's 
property  may  be  seized  and  sold  without 
the  service  of  process,  either  actual  or 
constructive,  judicial,  executive,  or  ad; 
ministrative,  and  where  there  are  no 
contract  relations,  express  or  implied, 
between  the  owner  of  the  logs  and  the 
party  who  obtains  the  judgment,"  was 
thus  discussed:    "I  do  not  think  the  oh- 
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jection  raised  as  to  the  unconstitution- 
ality of  the  act  is  open  to  the  defend- 
ants in  this  case.  The  record  shows 
that  there  were  aontract  relations  be- 
tween the  plaintiff  and  the  defendants, 
and  that  they  were  personally  served 
with  the  process  by  which  the  suit  was 
commenced.  I  have  no  doubt  but  that 
it  is  competent  for  the  legislature  to 
provide  for  security,  by  way  of  a  lien 
in  behalf  of  a  laborer,  and  also  to  pro- 
vide a  remedy  for  the  enforcement  of 
such  lien  by  attachment  in  cases  where 
the  possession  of  the  property  upon 
which  the  labor  is  performed  is  not 
retained  by  the  person  performing  such 
labor.  No  difficulty  can  arise  in  the 
enforcement  of  the  lien  in  a  simple  case 
of  a  contract  between  the  owner  of  the 
logs  or  other  property  subjected  to  lien 
and  the  person  or  persons  performing 
the  labor.  If  there  may  be  cases  in 
which  the  law  cannot  be  enforced  be- 
cause of  its  invasion  of  vested  rights,  or 
failure  to  bring  the  proper  parties  be- 
fore the  court,  this  is  not  one  of  them, 
and  the  difficulties  which  may,  in  some 
eases,  arise  in  enforcing  its  provisions, 
need  not  be  anticipated." 

In  Reilly  v.  Stephenson  (1886)  62 
Mich.  509,  29  N.  W.  99,  the  court  laid 
it  down  with  regard  to  the  same  stat- 
ute: "It  is  competent  for  the  legis- 
lature to  enact  that  the  lien  shall  at- 
tach to  the  logs  of  the  owner,  although 
the  labor  was  performed  for  one  who 
had  contracted  with  the  owner  to  cut, 
haul,  and  deliver  the  logs  for  a  gross 
sum,  which  the  owner  has  paid."  The 
constitutionality  of  the  act  was  also 
affirmed  in  Craddock  v.  Dwight  (1891) 
85  Mich.  587,  48  N.  W.  644. 

In  Smalley  v.  Gearing  (1899)  121 
Mich.  190,  79  N.  W.  1114,  80  N.  W.  797, 
the  mechanics'  lien  law  of  1891,  as 
amended  by  the  act  of  1893,  by  which 
the  owner  is  authorized  to  withhold 
from  the  contractor  the  amounts  shown 
by  the  latter's  sworn  statement  to  be 
owing  to  subcontractors,  laborers,  and 
materialmen,  and  is  subjected  to  lia- 
bility to  such  persons  in  case  payments 
are  made  in  disregard  of  or  without 
requiring  such  statement,  was  sustained 
against  the  objection  that  it  improperly 
restricted  the  right  of  contract.  The 
argument  put  forward  against  the 
constitutionality  of  the  act  was  that, 
by  the  amendment,  the  owner  was  pro- 
hibited from  paying  the  contractor 
in   accordance   with   the   terms   of    the 


contract,  and  the  contractor  was  pre- 
vented from  obtaining  his  pay  when- 
ever it  appeared  from  the  sworn  state- 
ment that  there  were  bills  outstanding 
in  favor  of  subcontractors  and  laborers. 
But  the  court  said :  "By  the  terms  of 
the  act,  the  owner  is  not  liable  to  lien 
claimants  in  any  greater  amount  than 
he  contracted  to  pay  the  original  con- 
tractor; is  entitled  to  recoup  any  dam- 
ages sustained  by  reason  of  a  breach  of 
the  contract;  and  may  protect  himself 
in  making  payments  by  requiring  such 
sworn  statement,  or  seeing  that  the  pay- 
ments are  distributed  among  those  who 
might  acquire  liens.  In  these  respects 
the  act  differs  from  that  of  1887,  which 
was  held  unconstitutional  in  John  Spry 
Lumher  Co.  v.  Sault  Sa/o.  Bank,  Loan  <& 
T.  Co.  (1889)  77  Mich.  199,"  6  L.R.A. 
204,  18  Am.  St.  Rep.  396,  43  N.  W.  778. 

(See  §  2818,  note  1,  post.) 
Minnesota. — In    Bohn    v.     McCarthy 

(1881)  29  Minn.  23,  11  N.  W.  127,  the 
court,  referring  to  the  mechanics'  lien 
law  of  1878,  said:  "Such  a  lien  is  not  a 
charge  imposed  upon  the  property  of  the 
owner  by  legislative  enactment,  without 
his  consent  and  without  process  of  law. 
Parties  contracting  while  such  a  statute 
is  in  force,  which  is  intended  to  annex 
certain  incidents  to  such  contracts,  and 
which  provides  that  a  lien  shall  attach 
in  certain  cases,  are  presumed  to  con- 
tract with  reference  to  such  statute." 

In  Laird  v.  Moonan  (1884)  32  Minn. 
358,  20  N.  W.  354,  the  court  said:  "As 
such  liens  are  encumbrances  upon  the 
owner's  title,  they  can  only  be  created 
by  his  consent  or  authority;  and  it  is 
upon  this  ground  that  such  legislation 
is  supported.  The  statute  annexes  the 
lien  as  an  incident  to  the  contract  of  the 
owner  with  the  contractor  or  builder, 
and  such  contract  is  the  evidence  of  the 
authority  of  the  latter  to  charge  the 
building  and  land  with  liabilities  in- 
curred by  him  in  performing  his  con- 
tract. .  .  .  'The  owner  consents  to 
this  power  conclusively  and  irrevocably, 
so  far  as  others  than  the  builder  are 
concerned  by  making  a  contract  while 
such  is  the  law.'  ...  As  respects 
the  amount  which  may  thus  be  secured, 
their  rights  are  not  dependent  upon  or 
limited  by  the  amount  due  the  contract- 
or from  the  owner  under  the  original 
contract,  nor  by  the  state  of  the  ac- 
counts between  them.  It  is  sufficient 
that  the  liens  are  created  through  the 
owner's  contract,  from  which  his  con- 
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sent  is  implied.  To  avoid  tlie  encum- 
brance of  such  liens  the  owner  takes  the 
burden  ...  of  securing  the  bond 
therein  [by  the  act]  provided.  Whether 
the  burden  of  taking  such  proceedings 
for  his  own  protection  should  thus  be 
cast  on  him,  or  whether  subcontractors 
and  laborers  should  be  left  to  proceed 
against  the  amount  due,  as  under  the 
former  practice,  was  entirely  a  question 
of  legislative  policy.  And  this  is  suffi- 
cient to  dispose  of  the  objection  that 
the  law  unreasonably  limits  the  exercise 
of  the  owner's  discretion  as  to  the  per- 
sons whom  he  shall  contract  with;  that 
is  to  say,  to  such  as  can  give  bonds  or 
are  financially  responsible  for  the  con- 
tracts they  may  make  in  the  prosecution 
of  the  work.  It  is  strictly  in  conformity 
with  the  policy  which  allows  a  lien  in 
any  case.  It  does  not  take  away  or  affect 
the  rights  of  the  owner  any  further 
than  it  may  be  necessary  for  the  securi- 
ty of  those  who  are  presumed  to  have 
added' something  to  the  owner's  property 
equal  to  the  expenses  incurred.  Spof- 
ford  V.  True  (1851)  33  Me.  283,  54  Am. 
Dec.  621;  Taggard  v.  Buckmore  (1856) 
42  Me.  77.  It  is  ordinarily  understood 
from  the  nature  of  the  case,  that  under 
building  contracts  the  work  is  not  to  be 
done  wholly  by  the  contractor;  and  it  is 
a  sound  and  just  principle  that  all  those 
who  have,  by  consent  of  the  owner,  or  in 
pursuance  of  contracts  with  him  for 
that  purpose,  contributed  to  increase 
the  value  of  his  property,  should  have 
an  interest  in  it  until  their  respective 
claims  for  such  services  have  been  dis- 
charged. .  .  ,  That  the  owner's  con- 
tract is  made  under  and  subject  to  the 
provisions  of  the  existing  lien  law;  that 
by  virtue  of  the  statute  it  operates  as 
an  irrevocable  authority  to  the  contract- 
or to  charge  the  land  with  liens  for  la- 
bor and  materials  employed  in  its  im- 
provement; that  adequate  provision  is 
made  for  entire  exemption  therefrom  by 
complying  with  the  provisions  of  §  3  of 
the  act, — together  constitute  a  complete 
answer  to  all  objections  to  the  validity 
and  justice  of  the  lien  law  of  1878." 

In  Bardwell  v.  Mann  (1891)  46  Minn. 
285,  48  N.  W.  1120,  decided  with  refer- 
ence to  the  act  of  1889,  which  does  not 
contain  the  provision  found  in  the  older 
act,  by  which  the  owner  might  have  re- 
lieved his  property  from  the  attaching 
of  liens  by  requiring  his  contractor  to 
give  a  bond  to  pay  all  claims  for  work 
and  material,  the  court  rejected  the  con- 


tention of  counsel,  that  in  Laird  v. 
Moonan,  supra,  the  validity  of  the  older 
act  was  upheld  merely  because  of  this 
provision.  The  court  remarked  that: 
"The  gist  of  tie  argument  against  the 
validity  of  both  laws  was  and  is  that 
they  charge  property  with  liens  in  favor 
of  subcontractors,  laborers,  and  ma- 
terialmen whom  the  owner  has  never 
employed,  and  with  whom  he  has  never 
contracted,  and  whose  liens  are  not 
dependent  upon  the  state  of  the  account 
between  him  and  his  immediate  con- 
tractor, and  may,  in  the  aggregate,  far 
exceed  the  amount  of  the  contract 
price." 

With  regard  to  the  validity  of  the  log 
lien  law,  see  note  2,  supra. 

Missouri. — In  Henry  &  C.  Co.  v.  Ev- 
ans (1888)  97  Mo.  47,  3  L.R.A.  332,  10 
S.  W.  868,  the  court  held  that  the  effect 
of  the  mechanics'  lien  law  (Rev.  Stat. 
1879,  §§  3172  et  seq.)  is  to  give  a  lien 
to  a  subcontractor  for  materials  fur- 
nished by  him  to  the  contractor  and 
used  in  the  construction  of  the  building, 
notwithstanding  the  full  contract  price 
of  the  building  has  been  paid,  in  good 
faith,  by  the  owner  to  the  contractor; 
and  that  this  construction  of  the  act 
did  not  bring  it  into  conflict  either  with 
the  provision  of  the  state  Constitution, 
which  "secures  to  all  the  enjoyment  of 
the  gains  of  their  own  industry,"  or 
with  the  "due  process"  clause  of  the 
Federal  Constitution.  Benry  v.  Binds 
(1885)   18  Mo.  App.  497,  was  overruled. 

Nebraska. — In  Ballou  v.  Black  (1887) 
21  Neb.  131,  31  N.  W.  673,  a  mechanics' 
lien  law  making  the  landowner  liable, 
without  regard  to  the  state  of  the  ac- 
count between  him  and  the  contractor, 
was  assumed  to  be  valid. 

Nevada. — For  cases  in  which  lien  laws 
the  effect  of  which  was  to  make  the 
landowner  liable,  without  regard  to  the 
state  of  accounts  between  him  and  the 
principal  contractor,  were  assumed  to 
be  valid,  see  Bunter  v.  Truckee  Lodge, 
No.  U,  I.  0.  0.  F.  (1879)  14  Nev.  24; 
and  Lonkey  v.  Cook  (1880)   15  Nev.  58. 

New  Jersey. — In  Gardner  &  M.  Co.  v. 
New  York  C.  &  B.  R.  R.  Co.  (1905)  72 
N.  J.  L.  257,  62  Atl.  416,  the  contention 
that,  if  the  first  section  of  the  mechan- 
ics' lien  law  is  so  construed  as  to  allow 
a  lien  for  a  debt  due  to  any  person  fur- 
ther removed  from  the  owner  than  the 
first  subcontractor,  it  renders  the  act 
unconstitutional,  as  depriving  the  owner 
of  his  property  without  due  process  of 
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law,  and  interfering  with  his  liberty  of 
acquiring,  possessing,  and  protecting 
property,  was  thus  discussed:  "The 
owner's  right  to  hold  and  enjoy  proper- 
ty must  be  subject  to  the  general  law  of 
the  state.  He  has  no  natural  right  to 
improve  it  by  the  construction  of  a 
building  thereon  without  compensation 
to  those  who  perform  the  labor  and 
furnish  the  materials  that  enter  into  the 
improvement.  And  where  the  general 
law  prescribes  formalities  whereby  such 
laborers  and  materialmen  may  recover 
their  compensation  by  means  of  a  lien 
upon  the  property,  unless  the  owner 
pursues  the  method  that  the  statute  pre- 
scribes for  limiting  the  right  of  such 
lien  to  the  party  with  whom  he  con- 
tracts, the  presumption  arises  that  his 
building  operation  is  undertaken  in  full 
view  of  the  general  law,  and  the  law 
enters  into  and  becomes  a  part  of  his 
contract  by  his  own  consent.  It  has 
been  repeatedly  held  that  such  a  stat- 
ute is  not  an  undue  restraint  upon  the 
owner's  liberty  of  contract  considered 
as  an  incident  to  the  right  of  acquiring, 
possessing,  and  protecting  property,  and 
does  not  deprive  him  of  his  property 
without  due  process  of  law." 

New  York. — In  Blauvelt  v.  Wood- 
worth  (1865)  31  N.  Y.  285,  where  pay- 
ments made  to  the  contractor  in  ad- 
vance of  the  time  within  which  liens 
might  be  filed  were  held  to  have  been 
made  at  the  peril  of  the  owner,  and  a 
sale  of  the  premises  by  the  owner,  after 
the  completion  of  the  building,  but  be- 
fore notice  and  within  the  time  within 
which  notice  might  be  given,  was  held 
ineffectual  to  defeat  the  lien  of  the  ma- 
terialmen under  Laws  of  New  York  of 
1852,  p.  611,  chap.  384,  the  court  said: 
"There  is  no  provision  of  the  Constitu- 
tion which  precludes  the  legislature 
from  declaring  a  statutory  lien,  in  re- 
spect t»  future  contracts,  in  favor  of 
either  the  contractor,  the  subcontractor, 
or  the  laborer,  upon  the  land  of  the 
owner,  at  whose  instance  and  for  whose 
benefit  the  services  are  performed.  The 
act  of  1852  was  in  force  when  the  con- 
tract in  qustion  was  made;  and  every 
contract  is  presumed  to  be  executed 
with  reference  to  existing  laws,  and  sub- 
ject to  such  modification,  in  respect  to 
the  remedies  of  the  parties,  as  may  re- 
sult from  subsequent  legislation,  if  free 
from  constitutional  objection."  The  same 
doctrine  was  again  affirmed  in  Olacius 
V.  Black   (1876)   67  N.  Y.  563.     It  had 


been  enunciated  by  one  of  the  inferior 
courts  before  the  earlier  of  these  two 
decisions  had  been  rendered.  Haupt- 
mwn  V.  Gatlin,  (1857)  3  E.  D.  Smith, 
666. 

OHo.—ln  Palmer  v.  Tingle  ( 1896 )  55 
Ohio  St.  423,  45  N.  E.  313,  the  following 
remarks  were  made  with  respect  to  a 
statute  which  gave  a  lien  for  labor  per- 
formed "by  virtue  of  a  contract  with  or 
at  the  instance  of  the  owner  or  his 
agent,  trustee,  contractor,  or  subcon- 
tractor:" "No  court  can  see  that  it  is 
for  the  common  public  welfare  that  the 
liberty  of  contracts  should  be  taken 
away  from  the  owner  of  a  building,  to 
enable  the  seller  of  materials  to  collect 
their  value  from  a  man  who  never  pur- 
chased them,  and  has  already  fully 
paid  the  one  with  whom  he  contracted 
for  all  that  he  has  received.  There 
can  be  no  public  necessity  for  mak- 
ing the  contractor  the  agent  of  the 
owner,  to  enable  the  seller  of  ma- 
terials to  collect  his  pay  from  one 
who  does  not  owe  him,  and  with  whom 
he  has  no  contract.  An  agent  can  have 
no  interest  adverse  to  his  master,  but 
this  statute  attempts  to  create  an  agent 
for  the  owner  out  of  the  contractor,  who 
is  opposed  to  him  in  every  interest.  It 
is  an  attempt  to  make  the  contractor 
serve  two  masters,  himself  and  the  own- 
er. This  cannot  b&  done.  For  this  we 
have  the  highest  authority.  The  owner 
has  the  right  to  acquire  his  building 
upon  the  best  terms  possible,  and  if  he 
can,  by  making  a  contract  to  pay  in  ad- 
vance, or  by  exchange  of  securities  or 
other  property,  acquire  his  building 
cheaper  than  by  contracting  to  pay  af- 
ter four  months  from  its  completion,  he 
has  the  alienable  right  to  so  acquire  it 
and  to  be  protected  in  its  enjoyment; 
and  it  is  not  within  the  power  of  the 
general  assembly  to  compel  him  to  pay 
a  higher  price  for  his  building,  for  the 
protection  of  laborers  and  furnishers 
with  whom  he  has  no  contractual  rela- 
tion." But  this  case  has  been  disap- 
proved by  the  Federal  Supreme  Court  in 
a  case  where  the  Ohio  statute  was  in- 
volved.    See  this  note,  supra. 

Oregon. — In  Ainslie  v.  Kolin  (1888) 
16  Or.  363,  19  Pac.  97,  a  mechanics'  lien 
law  giving  a  lien,  regardless  of  pay- 
ments made  on  the  principal  contract 
prior  to  the  time  when  the  law  requires 
the  claim  of  the  subcontractor  to  be 
filed,  was  assumd  to  be  valid. 

Pennsylvania. — In    Waters    v.    Wolf 
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(1894)  162  Pa.  153,  42  Am.  St.  Rep. 
815,  29  Atl.  646,  the  validity  of  a  me- 
chanics' lien  law  of  the  ordinary  type 
was  taken  for  granted.  The  court  re- 
marked: "In  the  absence  of  an  express 
contract  against  liens,  with  a  statute 
before  him  giving  a  lien  to  those  with 
whom  his  contractor  contracted,  the 
consent  of  the  owner  that  a  remedy 
given  by  law  should  be  enforced  under 
the  contract  to  build  was  certainly  to 
be  implied." 

As  to  the  doctrine  of  this  court,  see 
further  §  2818a,  post. 

Rhode  Island. — In  Gurney  v.  Wal- 
sham  (1890)  16  R.  I.  698,  19  Atl.  323, 
the  constitutionality  of  a  mechanics' 
lien  law  was  affirmed  upon  the  ground 
that  the  contract  was  made  and  entered 
into  subject  to  its  provisions.  The  de- 
fense that  the  owner  had  paid  all  that 
he  owed  the  contractor  before  notice 
of  claim  of  lien  by  materialmen  was  not 
sustained. 

South  Dakota. — ^In  Albright  v.  Smith 
(1893)  3  S.  D.  631,  54  N.  W.  816,  the 
validity  of  a  mechanics'  lien  law  re- 
sembling that  of  Minnesota  was  af- 
firmed on  the  authority  of  Laird  v. 
Moonan  (1884)  32  Minn.  358,  20  N.  W. 
354  (see  this  note,  surpra).  The  court 
treated  the  lien  as  being  enforceable 
within  the  limits  of  the  contract  price, 
irrespective  of  the  state  of  the  account 
between  the  principal  employer  and  the 
contractor. 

Tennessee. — In  Cole  Mfg.  Go.  v.  Falls 
(1891)  90  Tenn.  466,  16  S.  W.  1045, 
the  provision  in  Acts  Tenn.  1889,  chap. 
103,  §  1,  which  gives  a  lien  upon  realty 
to  "every  journeyman  or  other  person" 
who  furnishes  labor  or  material  to  an 
original  contractor,  to  be  used  in  put- 
ting improvements  upon  such  realty  un- 
der contract  between  him  and  the  own- 
er, was  held  not  to  be  open  to  the  ob- 
jection that  it  provides  for  or  allows 
the  taking  of  property  without  due 
process  of  law,  or  the  law  of  the  land. 
The  court  thus  discussed  two  of  the  ob- 
jections made  to  the  statute  under  re- 
view: "The  second  criticism,  involving 
the  proposition  that  the  owner  may  be 
compelled  to  pay  the  subcontractor  and 
materialman  after  he  has  already  paid 
the  original  contractor,  is  true  literal- 
ly; but  it  is  not  true  in  the  same  sense 
that  it  ascribes  to  the  statute  a  purpose 
of  enforcing  double  payment.  In  other 
words,  it  is  a  fact  that  an  owner  who 
pays    the    original    contractor    within 


thirty  days  after  the  completion  of  the 
work,  building,  or  machinery  may,  upon 
notice  given  within  that  period,  be 
forced  to  pay  the  subcontractor  and  ma- 
terialman whom  the  original  contractor 
unjustly  fails  or  refuses  to  pay;  but 
double  payment  does  not  follow  as  a 
necessary  legal  consequence  in  any  case. 
In  every  instance  the  owner  may  fully 
protect  himself  by  withholding  the 
whole  or  a  sufficiency  of  the  price 
agreed  upon  from  the  original  contrac- 
tor until  after  the  expiration  of  the 
thirty  days,  or  he  may  see  to  it  that 
the  subcontractor  and  materialman  are 
paid  as  the  work  progresses,  or  he  may 
indemnify  himself  by  bond,  as  pre- 
scribed in  the  3d  section  of  this  act. 
It  may  be  truthfully  said  that  it  will 
be  inconvenient  for  the  owner  to  adopt 
any  one  of  these  expedients,  yet  incon- 
venience of  parties  affected  is  never  al- 
lowed to  defeat  a  statute.  The  consti- 
tutionality of  an  act  of  the  legislature 
cannot  be  successfully  impeached  upon 
the  ground  that  it  involves  the  citizen 
in  mere  inconvenience.  Much  more 
than  inconvenience  is  involved  for  the 
subcontractor  and  materialman.  With- 
out the  protection  of  such  a  law,  they 
would  be  constantly  exposed  to  the  dan- 
ger of  an  entire  loss  of  labor  and  ma- 
terial. Hence,  as  a  matter  of  pure  wis- 
dom and  justice,  there  could  be  but  lit- 
tle difficulty  in  choosing  between  the 
situation  with  such  a  law  and  that  which 
would  exist  without  it.  A  policy  that 
would  involve  one  class  of  citizens  in 
mere  inconvenience  for  the  pecuniary 
safety  of  another  class  is  far  more  wise 
and  just  than  that  which  would  suffer 
loss  to  the  latter  class  rather  than  entail 
inconvenience  on  the  former." 

Washington. — In  Spokane  Mfg.  & 
Lumber  Co.  v.  McChesney  (1889)  1 
Wash.  609,  21  Pac.  198,  a  mechanics' 
lien  law  which  the  court  construed  as 
giving  a  lien  to  materialmen  or  laborers 
notwithstanding  payment  to  the  con- 
tractor in  chief  was  held  to  be  con- 
stitutional in  respect  to  future  trans- 
actions. 

Wisconsin. — In  Mallory  v.  La  Crosse 
Abattoir  Co.  (1891)  80  Wis.  182',  49  N. 
W.  1071,  the  theory  that  the  legisla- 
ture has  power  to  regulate  future  trans- 
actions was  relied  upon  as  a  sufficient 
ground  for  affirming  the  validity  of 
a  law  which  gave  to  subcontractors 
a  lien  for  the  amount  of  their  claims  for 
labor  performed  or  materials  furnished 
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2817.  Same  subject  further  discussed.— A  reason  frequently  assigned 
for  the  doctrine  adverted  to  at  the  end  of  the  preceding  section  is  that 
the  consent  of  the  employer  to  the  imposition  of  a  lien  upon  his  prop- 
«rty  in  favor  of  persons  rendering  services  or  supplying  material  to 
the  party,  with  whom  the  agreement  for  the  performance  of  the  work 
is  made  may  warrantably  be  implied  on  the  ground  that  the  law  is  con- 
•clusively  presumed  to  form  a  part  of  all  contracts  made  after  its  en- 
actment.^    On  general  principles,  however,  it  is  clear  that  the  ante- 


in  or  about  a  building,  without  regard 
to  the  contract  price  for  the  building 
•or  the  sum  due  from  the  owner  to  the 
principal  contractor,  but  which  pro- 
vided that  the  principal  contractor 
.should  defend  any  suit  to  enforce  such 
lien,  and  gave  the  owner  a  remedy  over 
against  him. 

As  to  the  log  lien  law,  see  note  2 
isupra. 

lln  Bardwell  v.  Mann  (1891)  46 
Minn.  285,  48  N.  W.  1120,  the  court 
observed  that  such  laws  have  been  up- 
held upon  the  ground  that,  "while  no 
man  can  be  deprived  of  his  property 
without  his  consent,  and  while  the  basis 
of  the  right  to  a  lien  against  property 
is  the  consent  of  the  owner,  yet  the 
<:ontract  of  the  owner  with  the  con- 
tractor, made  under  and  subject  to  the 
provisions  of  an  existing  lien  law,  is 
■evidence  of  the  authority  of  the  latter 
to  charge  the  property  with  liabilities 
incurred  by  him  in  performing  his  con- 
tract, and  operates,  by  virtue  of  tlie 
statute,  as  authority  to  him  to  do  so." 

"The  constitutional  validity  of  such 
■statutes  securing  liens  to  subcontract- 
ors, and  others  furnishing  labor  or  ma- 
terial to  a  contractor,  irrespective  of 
the  state  of  the  account  between  the 
owner  and  the  contractor,  is  well  estab- 
lished; and  it  is  established  upon  the 
ground  that  such  statutes  annex  the 
lien  as  an  incident  to  the  contract  of 
the  owner  with  the  contractor,  such 
contract  being  the  evidence  of  the  au- 
thority of  the  contractor  to  charge  the 
owner's  property  with  liabilities  in- 
curred by  him  in  performing  his  con- 
tract. Jones,  Liens,  §  1304,"  quoted  in 
Cole  Mfg.  Co.  v.  Falls  ( 1891 )  90  Tenn. 
466,  476,  16  S.  W.  1045,  where  the 
court  itself  used  the  following  lan- 
guage :  "It  is  true  that  a  lien  is  provid- 
ed for  persons  with  whom  the  owner  is 
supposed  to  have  no  direct  contractual 
lelations,  but  that  fact  alone  does  not 


invalidate  the  act;  for  the  owner  must 
be  held  to  a  knowledge  of  the  existing 
law  on  the  subject,  and  to  the  presump- 
tion that  he  employed  the  original  con- 
tractor and  gave  out  his  work  with  ref- 
erence to  that  law.  The  right  of  lien  to 
subcontractors  and  materialmen  is,  by 
operation  of  law,  incorporated  into  and 
made  a  part  of  the  owner's  contract  as 
much  as  if  expressly  included  and  writ- 
ten therein.  He  contracts  about  a  sub- 
ject in  which  the  law  declares  certain 
advantages  to  all  persons  concerned, 
whether  by  direct  contract  with  him  or 
by  the  employment  of  his  contractor. 
The  law  declares  that  a  lien  shall  exist 
in  favor  of  the  subcontractor  and  mate- 
rialman in  certain  contingencies;  hence, 
the  owner  who  makes  the  contemplated 
contract  cannot  justly  complain  of  the 
legal  result,  especially  when  he  receives 
the  benefit  of  the  labor  and  material  of 
those  for  whom  the  lien  is  provided  and 
who  often  have  no  other  means  of  com- 
pensation. The  enforcement  of  this  law 
does  not  necessarily  result  in  loss  to  the 
owner,  nor  take  from  him  some  thing 
for  nothing." 

For  other  cases  in  which  the  same 
consideration  has  been  stated  to  be  the 
basis  of  the  doctrine  that  enactments 
of  this  character  are  valid,  see  Jones  v. 
Great  Southern  Fireproof  Hotel  Go. 
(1898)  30  C.  C.  A.  108,  58  U.  S.  App. 
397,  86  Fed.  370;  Smith  v.  Newhaur 
(1895)  144  Ind.  95,  33  L.R.A.  685,  42 
N.  E.  40,  1094;  Bohn  v.  McCarthy 
(1881)  29  Minn.  23,  11  N.  W.  127; 
Laird  v.  Moonan  (1884)  32  Minn.  358, 
20  N.  W.  354;  Brown  v.  Markham 
(1895)  60  Minn.  233,  30  L.R.A.  84,  62 
N.  W.  123;  Gardner  &  M.  Co.  v.  ZVeto 
York  C.  &  E.  R.  R.  Co.  (1905)  72  N. 
J.  L.  257,  62  Atl.  416;  Blauvelt  v. 
Woodworth  (1865)  31  N.  Y.  285;  Gur- 
ney  v.  Walsham  (1890)  16  K.  I.  698,  19 
Atl.  323;   Mallory  v.  La  Crosse  Abat- 
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cedent  passage  of  the  law  cannot,  with  propriety,  be  treated  as  a  con- 
trolling element.  This  is  apparent  from  the  circumstance  that  it  does 
not  of  itself  furnish  an  adequate  support  for  a  statute  which  is  for 
any  reason  adjudged  to  be  beyond  the  powers  of  the  legislature.^  In 
no  other  connection  has  it  even  been  suggested  that  the  cojisent  of  a 
given  person  to  be  bound  by  the  provisions  of  an  unconstitutional  en- 
actment may  be  implied  from  the  mere  fact  that  he  had  entered  into 
a  contract  of  the  description  to  which  it  was  applicable.  The  un- 
soundness of  such  a  theory  has  been  taken  for  granted  in  those  numer- 
ous cases  in  which  the  invalidity  of  statutes  of  various  kind  has  been 
assumed  to  be  a  good  defense  to  actions  brought  for  the  enforcement 
of  contracts. 

The  validity  of  lien  laws  must,  therefore,  like  that  of  other  statutes, 
be  determined  with  reference  to  some  other  criterion  than  the  cir- 
cumstance of  its  having  come  into  operation  before  the  contract  for 
the  work  in  question  was  made.  An  enactment  of  this  type  is  per- 
haps most  satisfactorily  sustainable  upon  the  ground  of  its  being  a 
proper  exercise  of  the  police  power  for  the  protection  of  a  large  class 
of  persons  who,  as  experience  has  shown,  are  exposed  in  a  special  de- 
gree to  the  risk  of  losing  their  remuneration,  if  they  have  no  more 

toir  Co.   (1891)   80  Wis.  182,  49  N.  W.  the  court,  after  stating  its  view  witli 

1071.                      •  regard  to  the  unconstitutionality  of  the 

2  The  correct  doctrine  clearly  is  that  provision  mentioned   in   §   2818d,   post, 

^hich  is  embodied  in  the  statement  of  continued  thus:      "It  is  no  answer  to 

the  court  in  Palmer  v.  Tingle    (1896)  this   objection   to  say  that   all   encum- 

55  Ohio  St.  423,  45  N.  B.  313,  that,  "if  brances    or    other     interests    in    prop- 

the  statute  is  valid  it  must  be  read  into  erty,  acquired  subsequent  to  the  passage 

the    contract,    but    if    invalid    it   binds  of   the   act,   must  be   deemed   as   taken 

neither    party,    and    does    not    become  subject   to  the    provisions   of   the   law, 

a,   part   of   the   contract."     In   another  which  enter  into  and  form  a  part  of  the 

part  of  the  opinion  the  court  remarked  contract.     This  rule,  which  is  a  famil- 

that  "an  unconstitutional  statute  can-  iar    one,    always   presupposes   that   the 

not  enter  into  a,  contract  without  the  law    is    valid.      It    is   no   more   in   the 

assent  of  the  parties."     By  "assent"  is  power  of  the  legislature  to  pass  a.  law 

clearly    meant    "express    assent."      The  taking  from  a  man,  without  his  consent 

conclusion  of  the  court  that  the  statute  and   without   process   of   law,   property 

under   review   was   invalid    was    disap-  which  he  may  thereafter  acquire,  than 

proved  by  the  Federal  Supreme  Court,  it  is  to  pass   a  law   depriving  him   of 

See   §§   2816,   note   3,   ante.  property  which  he  had  acquired  before 

But    soundness    of    the    general    rule  its    passage.      The    statement    in    the 

formulated    in    the    above    passages    is  text  is  also  sustained  by  the  following 

unquestionable.  remark    in    Belcher    v.    Orphan    House 

In    fact    that    rule    has    been    recog-  (1822)   2  M'Cord,  L.  23,  where  the  va- 

nized  in  the  states  in  which,  more  fre-  lidity    of    an    apprenticeship    law    was 

quently  than  in  any  other,  the  ground  under  discussion:     "If  for  instance,  an 

for  predicating  validity  which  is  men-  act  be  manifestly  repugnant  to  the  Con- 

tioned  at  the  beginning  of  this  section  stitution,  the  parties  are  not  supposed 

has  been  adverted  to.    In  Meyer  v.  Ber-  to  contract  in  reference  to  the  act,  but 

land    (1888)    39    Minn.    438,    1   L.R.A.  in  reference  to  the  Constitution  as  the 

777,  12  Am.  St.  Rep.  663,  40  N.  W.  513,  paramount  law." 
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effective  remedy  than  a  suit  against  their  immediate  employers.  This 
would  seem  to  be  perfectly  adequate  reason  for  holding  them  to  be 
within  the  scope  of  the  legislative  power.  But  it  is  difficult  to  avoid 
the  suspicion  that,  if  the  question  of  their  validity  had  been  first 
raised  within  the  last  twenty-five  years, — the  period  during  which  the 
courts,  in  dealing  with  statutes  which  affect  the  contract  of  employ- 
ment, have  leaned  strongly  against  all  restrictions  of  the  right  of 
contract  other  than  those  which  are  designed  to  promote  the  health 
and  safety  of  servants, — the  trend  of  the  decisions  might  have  been 
less  favorable  to  lienors  than  that  which  is  indicated  by  the  cases 
cited  in  the  preceding  section. 

2818.  Same  subject  further  discussed.  Validity  of  some  special 
provisions. —  a.  Express  waiver  of  lien  hy  contractor. — Three  courts 
have  pronounced  against  the  constitutionality  of  statutes  which  pur- 
ported to  subject  the  property  of  the  principal  employer  to  a  lien  in 
favor  of  employees  of  the  contractor,  although  the  contractor  might 
have  agreed  to  waive  his  right  to  a  lien.^  But  it  may  also  be  con- 
tended, with  some  apparent  plausibility,  that  enactments  of  this  tenor 


1  In  John  Spry  Lumber  Co.  v.  Sault 
Sav.  Bank  Loan  £  T.  Co.  (1889) 
77  Mich.  199,  6  L.E.A.  204,  18  Am.  St. 
Rep.  396,  43  N.  W.  778,  the  court  thus 
stated  its  reasons  for  annulling  a  stat- 
ute which  contained  a  clause  to  the 
effect  that  the  lien  should  not  he  de- 
feated by  any  contract  between  the 
owner,  etc.,  of  the  land,  and  the  orig- 
inal or  any  subcontractor  in  case  the 
person  performing  the  labor  should 
comply  with  the  provisions  of  the  stat- 
ute: "This  statute  is  made  for  the  ex- 
press, and,  so  far  as  differing  from 
former  laws,  for  the  only,  purpose  of 
enabling  strangers  to  the  title  to  sub- 
ject it  to  sale  for  obligations  to  which 
the  owner  never  became  bound,  and  in 
which  he  has  no  part  whatever.  It 
strikes  at  the  foundations  of  all  prop- 
erty in  land.  There  is  no  constitution- 
al way  of  devesting  a  man's  title  ex- 
cept by  his  own  act  or  default.  Here 
his  own  act  is  not  required,  and  his 
freedom  from  default  is  no  defense.  He 
may  pay  in  full,  in  advance  or  other- 
wise, for  all  he  has  contracted  for. 
He  may  contract  for  a  house  built  in  a 
certain  way,  and  of  certain  materials, 
and  may  have  to  pay  for  what  he  never 
bargained  for,  and  what  his  building 
contractor  had  no  right  to  put  off  upon 


him.  The  original  contract  plays  no 
part  in  the  matter,  except  as  a  fact 
which  binds  no  one,  and  has  no  signifi- 
cance. Such  a  gross  perversion  of  all 
the  essential  rights  of  property  is  so 
plain  that  no  explanation  can  make  it 
plainer."  This  decision  was  followed  in 
MelUs  V.  Race  (1889)  78  Mich.  80,  43 
N.  W.  1033;  and  Snell  v.  Race  (1889) 
78  Mich.  334,  44  N.  W.  286. 

In  Taylor  v.  Murphy  (1892)  148  Pa. 
337,  33  Am.  St.  Rep.  825,  23  Atl.  1134, 
the  court  made  the  following  remark: 
"The  contract  between  the  owner  and 
the  contractor  is  the  source  from  which 
the  right  of  the  subcontractor  is  de- 
rived, under  the  provisions  of  the  law, 
and  it  is  self-evident  that  a  stream  can- 
not rise  higher  than  its  source.  The 
agreement  of  the  builder  to  provide  all 
the  labor  and  materials  for  the  erection 
of  a  building,  and  look  for  his  security 
solely  to  the  personal  responsibility  of 
the  owner,  leaving  the  building  unen- 
cumbered by  liens,  is  a  valid  and  bind- 
ing one.  It  violates  no  rule  of  public 
policy.  A  statute  that  should  disre- 
gard its  obligation,  and  authorize  the 
entry  of  a  lien  for  work  or  materials, 
in  violation  of  its  terms,  would  seem  to 
be  within  the  prohibition  of  tlie  Con- 
stitution, art.  1,  §  17,  which  declares 
that   no   law   impairing   the   obligation 


8730 


MASTER  AND  SERVAl^:. 


[chap,  cxxiv. 


should  be  sustained  on  the  ground  that  they  are  simply  intended  to 
preclude  the  formation  of  a  class  of  contracts  which  might  conceiv- 
ably be  made  the  means  of  reducing  mechanics'  lien  laws  to  a  dead 
letter  so  far  as  regards  persons  that  do  not  deal  directly  with  the 
principal  employer.  The  doctrine  that  the  legislature  has  power  to 
give  such  persons  a  lien  upon  the  property  of  the  principal  employer 
may  not  unreasonably  be  considered  to  involve  the  corollary  that  it 
has  also  the  power  to  render  the  lien  more  effective  by  declaring  that 


of  contracts  shall  be  passed.  It  might 
also  be  within  the  limitation  on  the 
powers  of  the  several  states,  found  in 
art.  1,  §  10,  of  the  Constitution  of  the 
United    States." 

In  Waters  v.  Wolfe  (1894)  162  Pa. 
153,  42  Am.  St.  Eep.  815,  29  Atl.  646, 
it  was  held  that  §  2  of  the  Pennsylva- 
nia act  of  June  8,  1891,  P.  L.  225,  which 
required  the  written  consent  of  the  sub- 
contractor in  order  to  bind  him  by  a, 
stipulation  in  the  contract  between  the 
original  contractor  and  owner,  that  no 
mechanics'  lien  should  be  filed,  was  un- 
constitutional, in  that  it  attempted  to 
create  a  debt  and  give  a  lien  therefor, 
against  the  express  covenant  in  the  con- 
tract; and  that  §  2  of  the  act,  provid- 
ing that  the  contractor  should  be  the 
agent  of  the  owner  in  ordering  work  or 
materials,  and  that  any  subcontractor 
doing  work  or  furnishing  materials 
should  be  entitled  to  a  lien  notwith- 
standing any  stipulations  to  the  con- 
trary in  the  contract  between  the  owner 
and  the  contractor,  unless  such  stipula- 
tion should  be  consented  to  by  said  sub- 
contractor, was  unconstitutional  in  that 
it  attempted  to  frame  a  new  contract 
and  substitute  it  for  the  one  made  by 
the  parties.  The  opinion  was  expressed 
that  the  indefeasible  right  to  acquire 
and  possess  property,  secured  by  arti- 
cle 1,  §  1,  of  the  Constitution  of  Penn- 
sylvania, necessarily  includes  the  right 
to  make  reasonable  contracts  for  the 
improvement  of  property;  and  that  a 
contract  providing  that  no  mechanics' 
lien  shall  be  filed  is  not  unreasonable  as 
to  either  contractor  or  subcontractor. 
This  decision  was  followed  in  McMaster 
V.  West  Chester  State  'Normal  School 
(1894)   162  Pa.  260,  29  Atl.  734. 

In  Kelly  v.  Johnson  (1911)  251  III. 
135,  140,  141,  36  L.R.A.(N.S.)  573,  95 
X.  E.  1068,  the  court  thus  discussed  the 
validity  of  Illinois  mechanics'  lien  law 
1903    (Starr   &   C.    Anno.    Stat.    Supp. 


1903,  chap.  82,  §  21),  which  provides 
that  every  mechanic  or  other  ■  person 
who  shall  furnish  any  labor  or  mate- 
rials for  any  contractor  shall  be  known 
as  a  subcontractor,  and  shall  have  a 
lien  for  the  value  thereof  on  the  same 
property  as  provided  for  the  contractor, 
whether  or  not  the  original  contractor 
could  have  obtained  it  lien  or  was  by 
contract  or  conduct  devested  of  the 
right  to  a  lien:  "The  lien  of  a  subcon- 
tractor can  only  exist  by  virtue  of  the 
original  contract,  and  in  case  the  orig- 
inal contract  provides  there  shall  be  no 
lien  on  the  improved  property  for  ma- 
terial and  labor  furnished  by  the  orig- 
inal contractor,  such  contract  is  bind- 
ing upon  a  subcontractor;  and  a  sub- 
contractor, when  a  lien  has  been  waived 
in  the  original  contract,  has  no  lien  for 
material  or  labor.  Williams  v.  Ritten- 
house  &  E.  Co.  (1902)  198  111.  602,  64 
N.  B.  995;  VonPlaten  v.  Winterbotham 
(1893)  203  111.  198,  67  N.  E.  843.  The 
right  to  modify  a  contract  as  between 
the  original  parties,  so  long  as  there 
are  no  intervening  rights,  involves  the 
exercise  of  the  same  power  as  does  the 
execution  of  the  original  contract.  The 
section  of  the  statute  heretofore  re- 
ferred to,  we  think,  in  so  far  as  it  at- 
tempts to  give  a  subcontractor  a  lien 
when  the  original  contract  waives  all 
liens,  or  all  liens  have  been  thereafter 
released  by  the  contractor,  is  clearly 
unconstitutional,  as  its  enforcement 
against  an  owner,  where  the  original 
contractor  has  waived  all  liens,  or  all 
liens  have  been  released  subsequent  to 
the  date  of  the  contract,  would  be  to 
deprive  the  owner  of  his  property  with- 
out due  process  of  law,  as  it  would 
prevent  the  owner  from  making  such 
contract  with  reference  to  his  property 
as  he  might  see  fit.  The  right  to  con- 
tract is  clearly  a  property  right;  and 
if  the  legislature  should  pass  a  statute 
which  would  provide  that  the  owner  of 
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the  remedial  right  granted  shall  not  be  forfeited  without  their  own 
■consent.  The  view  thus  suggested  is  strongly  supported  by  the  anal- 
ogy of  the  eases  in  which  the  courts  have  affirmed  the  constitutionality 
of  enactments  which  invalidate  contracts  undor  which  the  benefits  of 
an  "anti-screening  law,"  (see  §  2821,  a,  post),  are  waived  by  miners, 
or  employers  are  released  from  a  certain  liability  to  which  they  have 
been  subjected  by  the  legislature  in  respect  of  injuries  sustained  by 
their  servants  (see  §  2859,  post). 

b.  Failure  of  landowner  to  disclaim  responsibility  in  respect  of 
work  known  to  be  in  progress. — The  constitutionality  of  provisions  to 
the  effect  that  where  buildings  are  constructed  or  improvements  made 
upon  land  with  the  owner's  knowledge  his  interest  shall  be  subject 
to  the  lien  unless,  within  a  specified  period,  and  in  the  manner  pre- 
scribed, he  gives  notice  that  he  will  not  be  responsible  in  respect  of  the 
work  done,  has  been  sustained  against  the  objection  that  it  permits 
a  lien  to  attach  without  the  consent  of  the  owner.  The  ratio  decidendi 
was  that  such  a  provision  merely  prescribes  what  shall  be  evidence 
of  the  owner's  consent.* 


land  should  be  powerless  to  make  a 
contract  for  the  erection  of  a  building 
thereon  which  should  be  relieved  from 
all  liens  for  the  material  and  labor 
which  the  original  contractor  should 
put  into  the  building  in  its  erection, 
the  effect  of  such  act  would  be  to  de- 
prive the  owner  of  the  right  to  contract 
with  reference  to  the  erection  of  such 
building  upon  such  terms  as  he  might 
deem  to  be  for  his  best  interests, — ^that 
is,  of  the  right  to  make  a  contract  for 
the  erection  of  a  building  whereby  a 
■contractor  would  agree  to  look  solely 
to  the  individual  responsibility  of  the 
owner  for  his  pay,  which  would  be,  in 
part,  to  deprive  the  owner  of  full  do- 
minion over  his  property.  .  .  .  Per- 
mitting the  owner  of  real  estate  to  re- 
tain the  right  to  contract  with  reference 
to  his  property  when  making  improve- 
ments thereon  does  no  injustice  to  the 
subcontractor,  as  such  contractor  can 
fully  protect  himself  from  loss  by  in- 
forming himself  of  the  terms  of  the  con- 
tract which  exists  between  the  original 
contractor  and  the  owner  of  the  prop- 
erty to  be  improved,  before  he  contracts 
with  the  original  contractor;  and  if  the 
terms  of  the  contract  are  not  satisfac- 
tory to  the  subcontractor,  he  may  re- 
fuse to  contract  with  the  original  con- 
tractor to  furnish  material  or  to  per- 


form labor  in  the  improvement  of  the 
property." 

2  In  Wheaton  v.  Berg  (1892)  50 
Minn.  525,.  52  N.  W.  926,  the  court 
stated  its  position  as  follows:  "It  is 
to  be  taken  as  a  premise,  not  now  to  be 
controverted,  that  laws  which  subject 
the  property  of  a  person  to  liens  for 
improvements  made  thereon  by  another 
can  only  be  sustained  upon  the  theory 
that  the  owner  has  consented  thereto; 
and  hence  the  circumstances  must  be 
such  as  to  show  consent,  or  to  justify 
an  inference  of  it.  Meyer  v.  Berlamdi 
(1888)  39  Minn.  438,  1  L.R.A.  777,  12 
Am.  St.  Rep.  663,  40  N.  W.  513,  and 
cases  cited.  It  is  not  necessary  that 
express  consent  be  shown.  It  may  be 
inferred  from  mere  silence  and  nonac- 
tion on  the  part  of  the  owner,  when  the 
circumstances  are  such  as  to  make  it 
obviously  his  duty  to  speak  or  act  if 
he  would  avoid  the  imputation  of  con- 
sent. This  statute  undertakes  to  regu- 
late, as  may  be  done  within  proper  lim- 
its, the  conduct  of  the  landowner  who 
knows  that  buildings  are  being  erected 
on  his  land.  Those  who  may  he  en- 
gaged in  contributing  labor  or  material 
which  go  to  the  improvement  of  the 
land  may  often  have  reason  to  suppose 
that  the  work  ia  being  carried  on  at 
the  instance  or  with  the  consent  of  the 
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On  the  other  hand,  an  enactment  declaring  that  the  fact  that  the 
person  performing  labor  was  not  enjoined  by  law  from  performing 


landowner.  It  is  important  to  such 
persons  that,  if  possible,  it  be  made 
known  then  if  the  owner's  consent  be 
wanting,  and  that,  therefore,  they  can- 
not subject  the  property  to  liability  for 
the  labor  or  material  supplied  by  them 
for  its  improvement.  Hence  the  stat- 
ute, in  effect,  makes  it  the  duty  of  the 
owner,  who  knows  of  the  improvement 
being  made,  to  give  the  prescribed  no- 
tice if  he  would  avoid  the  inference  that 
it  is  done  with  his  consent.  From  the 
neglect  of  the  duty  created  by  statute, 
the  inference  follows.  But  it  would 
seem  to  be  impossible  to  construe  this 
provision  as  making  the  mere  neglect 
to  give  the  specified  notice  conclusive 
upon  the  landowner  in  all  cases.  The 
circumstances  must  be  such  that  he  can 
comply  with  the  statutory  requirement, 
or  he  cannot  be  thus  concluded.  It  is 
beyond  the  power  of  the  legislature  to 
subject  one's  property  to  such  a  liabil- 
ity by  reason  merely  of  his  failure  to 
perform  speciiied  act  arbitrarily  pre- 
scribed by  statute,  if  the  circumstances 
are  such  as  to  render  performance  im- 
possible. Consent  cannot  be  conclusive- 
ly implied  from  mere  silence,  when  the 
circumstances  are  such  that  dissent  is 
impossible;  and  the  law  must  be  con- 
strued with  reference  to  such  a  state  of 
facts,  for  it  is  not  unlikely  to  occur. 
Suppose,  for  instance,  that  a  landowner 
is  iuformpQ  that  some  stranger  is  build- 
ing a  house  on  his  land,  he  being  at  the 
time  at  such  a  distance  from  the  prem- 
ises or  so  situated  that  it  is  impossible 
for  him  to  give  the  prescribed  notice  of 
liis  dissent  within  the  five  days  allowed 
by  statute  therefor;  or  that,  directly 
after  being  informed  of  such  fact,  he 
becomes  incapable  of  acting  by  reason 
of  insanity  or  sickness;  or  that  he  is 
an  infant  of  such  an  age  that  no  legal 
responsibility  can  rest  on  him.  Other 
illustrations  may  readily  be  supposed. 
Such  cases  are  not  excepted  from  the 
terms  of  the  statute,  which  are  compre- 
hensive and  general.  It  would  be  difla- 
cult  to  construe  the  statute  as  not  ap- 
plying to  such  cases.  It  was  enacted  as 
a  law;  and  the  question  whether  it  is 
applicable  or  not  to  any  particular  case 
cannot  well  be  left  to  be  determined  by 
the  fact  as  to  whether,  in  that  particu- 
lar case,  the  requirement  respecting  the 


giving  of  notice  could  have  been  com- 
plied with.  But  it  would  be  gross  in- 
justice in  such  cases  as  have  been  sup- 
posed to  conclusively  hold  the  landown- 
er to  have  consented  to  the  wrongful 
acts  of  a  stranger,  and  hence  to  have 
submitted  his  property  to  liability  for 
the  debts  of  another,  merely  because 
he  failed  to  do  what  it  was  physically 
impossible  for  him  to  do.  So  construed, 
the  law  could  not  be  sustained,  for 
it  would  deprive  the  owner  of  his  prop- 
erty without  due  process  of  law,  allow- 
ing a  mere  stranger,  by  his  own  wholly 
wrongful  act,  to  encumber  the  property, 
the  owner  being  powerless  to  prevent 
it  by  reason  of  the  impossibility  of 
complying  with  an  arbitrary  require- 
ment of  the  statute.  But  some  reason- 
able effect  should  be  given  to  the  stat- 
ute if  it  be  possible;  and  this  may 
be  done  by  construing  the  statutory 
presumption,  which  springs  from  the 
failure  to  give  notice,  as  being  of  a 
prima  facie  nature  rather  than  con- 
clusive, and  as  imposing  upon  the  land- 
owner who,  knowing  the  fact  of  the  im- 
provement, has  failed  to  give  the  pre- 
scribed notice,  the  burden  of  relieving 
himself  from  the  statutory  imputation 
of  having  consented  to  what  was  being 
done,  by  proof  of  his  inability  to  give 
the  prescribed  notice  of  his  dissent,  and 
that  in  fact  the  improvement  was  made 
without  his  authority  or  consent.  As 
the  statute  was  obviously  intended  to 
establish  a  rule  of  evidence,  and  as  it 
cannot  be  sustained  if  the  statutory 
presumption  is  to  be  construed  as  con- 
clusive, but  may  be  if  it  has  the  quali- 
fied effect  which  we  have  suggested,  we 
conclude  that  it  must  be  so  construed." 
This  decision  was  followed  in  Title 
Guarantee  Co.  v.  Wrenn  (1899)  35  Or. 
62,  76  Am.  St.  Rep.  454,  56  Pac.  271. 
In  West  Coast  Lumber  Co.  v.  Nevr- 
kirk  (1889)  80  Cal.  275,  22  Pac.  231, 
and  Earlan  v.  Stuffleieem  (1891)  87 
Cal.  508,  25  Pac.  686,  the  court  took  for 
granted  the  validity  of  a  provision  un- 
der which  the  property  of  the  principal 
employer  was  subjected  to  a  lien  in  re- 
spect of  work  performed  thereon  with- 
out his  antecedent  authority,  if,  after 
having  been  informed  that  the  work 
was  in  progress,  he  failed  to  give  no- 
tice of  his  dissent. 
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it  by  the  person  in  whom  the  title  was  vested  at  the  time  shall  be  con- 
clusive evidence  that  such  labor  was  performed  with  the  consent  of 
the  latter  person,  has  been  pronounced  unconstitutional  as  depriving 
him  of  his  property  without  due  process  of  law.^ 

A  less  stringent  provision  under  which  the  fact  that  the  person  per- 
forming labor  or  furnishing  materials  was  not  notified  in  writing  not 
to  perform  such  labor  or  to  furnish  such  material,  by  the  person  in 
whom  the  title  was  vested  at  the  time  such  labor  was  performed  or 
such  materials  furnished,  was  declared  to  be  "prima  facie  evidence 
that  it  was  by  and  with  the  consent  of  the  owner  that  such  labor  was 
performed  and  materials  furnished,"  has  also  been  held  invalid  on 
the  ground  that  it  interfered  with  the  full  right  to  enter  into  con- 
tracts, imposed  burdens,  and  created  encumbrances  never  assumed, 
directly  or  indirectly,  and  operated  to  deprive  the  owner  of  his  prop- 
erty without  due  process  of  law.* 

c.  Payment  of  liens  in  money. — The  provision  in  §  1184  of  the 
California  Code  of  Civil  Procedure,  requiring  that  "as  to  all  liens, 
except  that  of  the  contractor,  the  whole  contract  price  shall  be  pay- 
able in  money,"  has  been  declared  to  be  an  unwarrantable  invasion 
of  the  right  of  contract.' 


3  Meyer  v.  Berlandi  (1888)  39  Minn. 
438,  1  L.RA.  777,  12  Am.  St.  Rep.  663, 
40  N.  W.  513,  (Laws,  1887,  chap.  270, 
§  3).  The  court  said:  "As  liens  are  an 
encumbrance  upon  the  owner's  property, 
it  is  fundamental  that  they  can  only  be 
created  by  his  consent  or  authority. 
No  man  can  be  deprived  of  his  property 
without  his  consent  or  by  due  process 
of  law.  The  basis  of  the  right  to 
enforce  a  claim,  as  a  lien  against  prop- 
erty, is  the  consent  of  the  owner,  and  it 
is  upon  this  principle  alone  that  laws 
giving  liens  to  subcontractors  are  sus- 
tained. The  contract  of  the  owner  with 
the  contractor  is,  under  the  law,  the 
evidence  of  the  authority  of  the  latter 
to  charge  the  property  with  liabilities 
incurred  by  him  in  performing  his  con- 
tract." After  quoting  the  provision 
under  review,  the  court  pointed  out  that 
its  eflfect  was  that  "if  a  wilful  tres- 
passer should  go  upon  the  land  of  an- 
other against  his  will  or  without  his 
knowledge,  and  erect  a  building  on  it, 
and  the  owner  of  the  land  did  not  in- 
stitute a  suit,  give  bonds,  and  get  out 
an  injunction  against  the  trespasser,  he 
would  be  conclusively  deemed  to  have 
consented  to  the  erection  of  the  build- 


ing, and  his  land  be  subject  to  a  lien  in 
favor  of  the  trespasser,  although  the 
owner  might  be  entirely  ignorant  of 
the  trespass  until  after  the  building 
was  erected.  The  bare  statement  of 
such  a  proposition  is  sufficient.  A  man 
cannot  be  thus  deprived  of  his  property 
without  his  consent.  The  legislature 
may  doubtless  establish  rules  of  evi- 
dence, but  to  enact  a  law  making  evi- 
dence conclusive  which  is  not  so  neces- 
sarily in  and  of  itself,  and  thus  pre- 
clude a  party  from  showing  the  truth, 
would  be  nothing  short  of  confiscation 
of  property  and  a  destruction  of  vested 
rights  without  due  process  of  law." 

*  Randolph  v.  Builders  &  Painters' 
Supply  Co.  (1894)  106  Ala.  501,  17  So. 
721.- 

^Stimson  Mill  Co.  v.  Braun  (1902) 
136  Cal.  122,  57  L.K.A.  726,  89  Am.  St. 
Eep.  116,  68  Pac.  481,  The  court  said: 
"The  provision  in  the  Constitution  re- 
specting mechanics'  liens  ( art.  20,  §  15 ) 
is  subordinate  to  the  Declaration  of 
Rights  in  the  same  instrument,  which 
declares  (art.  1,  §  1)  that  all  men  have 
the  inalienable  right  of  'acquiring,  pos- 
sessing, and  protecting  property,'  and 
in   §    13   that   no  person   shall   be   de- 
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d.  Priority  of  laborers'  claims  relatively  to  those  of  other  creditors 
of  the  principal  employers. — The  provisions  in  the  Minnesota  me- 
chanics' lien  law  of  1887,  which  declared  that,  on  a  sale  under  a  lien, 
the  deed  of  the  sheriff  should  take  precedence  of  any  other  title,  and 
that  a  mechanics'  lien  should  take  precedence  of  prior  encumbrances, 
were  pronounced  unconstitutional.® 

e.  Priority  of  laborer's  claims  relatively  to  those  of  other  creditors 
or  contractors. — On  the  ground  that  the  effect  of  the  clause  in  art  20, 
§  15,  of  the  California  Constitution,  declaring  that  mechanics,  ma- 


prived  of  property  without  'due  process 
of  law.'  The  right  of  property  ante- 
dates all  Constitutions,  and  the  indi- 
vidual's protection  in  the  enjoyment  of 
this  right  is  one  of  the  chief  objects 
of  society.  He  has  the  right  to  enjoy 
his  property  and  improve  the  same  ac- 
cording to  his  own  desires  in  any  way 
consistent  with  the  rights  of  others, 
subject  only  to  the  just  demands  of  the 
state.  This  right  is  invaded  if  he  is 
not  at  liberty  to  contract  with  others 
respecting  the  use  to  which  he  may 
subject  his  property,  or  the  manner 
in  which  he  may  enjoy  it.  The  legis- 
lature may  prescribe  the  form  in 
which  contracts  shall  be  executed  in 
order  that  they  may  be  valid  or  bind- 
ing, but  it  cannot  limit  the  right  of 
parties  to  incorporate  into  their  con- 
tracts respecting  property,  otherwise 
valid,  such  terms  as  may  be  mutually 
satisfactory  to  them.  A  statute  declar- 
ing invalid  any  contract  by  the  owner 
of  real  property,  for  the  construction 
of  a  building  thereon,  unless  it  is  pro- 
vided therein  that  the  contract  price 
shall  be  payable  only  in  money,  is  un- 
constitutional in  that  it  is  an  infringe- 
ment upon  the  right  of  the  owner  in  the 
possession  and  enjoyment  of  his  prop- 
erty. The  legislature  could,  with  equal 
right,  declare  that  all  contracts  for 
the  sale  of  merchandise,  or  for  the  man- 
ufacture of  machinery,  or  for  the  em- 
ployment of  artisans,  should  be  invalid 
unless  they  should  provide  that  the 
payment  thereunder  should  be  made 
only  in  money.  The  right  of  the  owner 
of  land  to  contract  with  a  builder  for 
its  improvement  and  to  compensate  him 
therefor  with  other  real  property,  or 
with  personal  property  other  than 
money,  is  the  same,  and  as  inalienable 
as  the  right  of  the  owner  of  any  other 
property  to  contract  respecting  the  pay- 
ment for  any  improvement  thereof." 


6  Meyer  v.  Berla/ndi  (1888)  39  Minn. 
438,  1  L.R.A.  777,  12  Am.  St.  Rep.  663, 
40  N.  W.  513.  The  court  said:  "This 
is  a  manifest  attempt  to  displace  all 
prior  encumbrances  upon,  and  vested 
interest  in,  the  property,  or  at  least  to 
postpone  them  to  liens  under  the  stat- 
ute subsequent  in  time,  so  that,  for 
example,  a  mortgagor  and  a  material- 
man or  laborer,  as  a  result  of  some  ar- 
rangement between  themselves,  without 
the  knowledge  or  consent  of  the  mort- 
gagee, might  improve  him  out  of  his 
prior  lien  on  the  premises.  Seeing  the 
possible  objection  to  this,  counsel  for 
one  of  the  defendants  takes  the  position 
that  the  act  does  not  give  a  lien  on  the 
land,  but  only  the  building,  and  that  it 
is  only  the  latter  that  is  to  be  sold. 
But  in  placing  such  a  construction  upon 
the  law  he  only  escapes  Scylla  to  en- 
counter Charybdis.  To  sell  the  building 
without  the  land  would  almost  entirely 
destroy  the  security  which  the  legisla- 
ture designed  for  the  protection  of  lien 
holders.  We  fail  to  see  what  the  pur- 
chaser could  do  with  the  building,  un- 
less it  would  be  to  tear  it  down  and 
remove  the  rubbish.  If  the  building 
alone  were  sold,  he  would  have  no  right 
to  a  foot  of  the  land  on  which  it  stood. 
The  title  to  real  estate  would  be  in- 
finitely perplexed  If  one  person  owned 
the  structure  and  another  the  land. 
Such  a  construction  is  entirely  imprac- 
ticable, and,  if  adopted,  the  law  would 
be  virtually  incapable  of  execution. 
Hence,  although  the  act  is  silent  as  to 
the  land,  it  must  be  construed  to  in- 
clude, as  subject  to  the  lien,  that  extent 
of  ground,  appurtenant  to  the  building, 
which  is  reasonably  necessary  for  its 
enjoyment.  Such  is  the  uniform  con- 
struction of  lien  laws,  even  where  there 
is  no  express  statutory  authority  for 
charging  the  land." 
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terialmen,  artisans,  and  laborers  of  every  class,  etc.,  shall  have  a  lien 
for  labor  or  material  furnished,  is  to  place  on  equality  the  liens  of  all 
the  descriptions  of  persons  thus  specified,  it  has  been  held  that  the 
provision  in  Code  Civ.  Proc.  §  1194,  which  fixes  the  relative  rank 
of  liens,  is  void  in  so  far  as  to  purport  to  give  the  liens  of  persons 
performing  manual  labor  a  priority  over  those  of  materialmen.'' 

/.  Contractor's  bond. — The  provision  in  the  California  Code  of 
Civil  Procedure,  §  1203,  requiring  a  building  contract  to  be  accom- 
panied by  a  good  and  sufficient  bond  in  an  amount  equal  to  at  least 
25  per  cent  of  the  contract  price,  for  the  benefit  of  any  and  all  per- 
sons vs^ho  perform  labor  or  furnish  materials  to  the  contractor,  and 
providing  that  a  failure  to  comply  with  such  requirement  shall  ren- 
der "the  owner  and  contractor  jointly  and  severally  liable  in  dam- 
ages to  any  and  all  materialmen,  laborers,  and  subcontractors  entitled 
to  liens  upon  property  affected  by  said  contract,"  has  been  pronounced 
invalid,  as  unreasonably  restraining  the  owner  in  regard  to  the  use  of 
his  property,  and  also  as  being  an  unreasonable  and  unnecessary 
limitation  of  his  power  to  make  contracts.*  It  was  laid  down  that 
such  a  provision  could  not  be  sustained  as  a  regulation  within  the 
police  power,  since  it  is  not  calculated,  and  was  not  intended,  to  con- 
serve the  safety,  health,  or  general  welfare  of  the  community. 

The  section  in  the  Tennessee  statute  under  which  a  landowner  who 
has  been  compelled  to  pay  his  contractor's  employees  in  discharge  of 
their  lien  on  the  property  is  permitted  to  take  judgment  over  against 
the  contractor  upon  his  indemnity  bond  upon  mere  motion  has  been 
pronounced  valid,  on  the  ground  that  although  notice  to  the  contract- 
or of  this  motion  is  not  expressly  provided  for  in  the  act,  it  is  re- 
quired by  necessary  implication."  ' 

g.  Removal  of  principal  employer's  property  hy  laborer. — In  one 
of  the  sections  of  the  mechanics'  lien  law  of  Tennessee  it  is  declared 
that  every  mechanic,  etc.,  may,  after  giving  ten  days'  notice  to  the 
owner  of  his  purpose  to  do  so,  remove  all  "such  property  or  the  parts 
of  the  same  on  which  his  labor  is  performed,  or  materials,  machinery, 
or  other  property  was  used,"  at  the  request  of  a  contractor  for  the 
owner's  benefit,  when  such  improvements  have  been  made  upon  th& 

1  Miltimore  v.   Nofziger  Bros.   Lum-  Shaughnessy   v.    American   Surety    Co, 

her  Co.    (1907)    150  Cal.   790,  90  Pac.  (1903)   138  Cal.  543,  69  Pac.  250;  San 

114,   followed   in   Stimson  Mill   Go.   v.  Francisco  Lumber  Co.  v.  Bihl    (1903) 

Nolan  (1907)  5  Cal.  App.  754,  91  Pac.  139  Cal.  193,  72  Pac.  964;  Montague  v. 

262.  Furness    (1904)    145  Cal.  205,  78  Pac. 

iOibbs  V.  Tally  (1901)   133  Cal.  373,  640. 

60  L.E.A.  815,  65  Pac.  970.     For  cases  «  Cole  Mfg.   Co.  v.  Falls    (1891)    9» 

in  which  bonds  given  in  pursuance  of  Tenn.  466,  16  S.  W.  1045. 
this    enactment    were    held    void,    see 
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lands  of  a  married  woman,  or  other  persons  under  disability,  or  upon 
trust  estates,  or  upon  lands  held  by  other  superior  title  or  subject  to 
prior  liens,  and  the  mechanic,  laborer,  or  furnisher  was  ignorant  of 
the  state  of  the  title,  and  the  true  owner  refuses  to  recognize  the  lien 
or  claim  for  the  materials  furnished  or  labor  performed.  This  pro- 
vision has  been  held  to  have  reference  to  a  removal  made  not  by  the 
mechanic,  etc.,  himself,  in  any  matter  that  to  him  may  seem  best,  but 
in  pursuance  of  the  judgment  of  a  court  and  with  due  regard  to  the 
interest  of  the  owner  and  other  persons  concerned.  It  was  pro- 
nounced valid  when  construed  in  this  sense.  ^^ 

h.  Failure  of  contractor  to  pay  laborers. — The  provisions  in  the 
Minnesota  statute  by  which  the  mere  failure  of  a  contractor  who  has 
received  what  is  owed  by  the  principal  employer,  to  satisfy  the  claims 
of  his  laborers,  is  declared  to  be  a  felony  punishable  by  imprison- 
ment, have  been  pronounced  invalid.  ^^ 

i.  Construction  of  statute. — The  section  of  the  Minnesota  me- 
chanics' lien  law  of  1887,  which  provided  that,  when  any  doubt  ex- 
isted as  to  the  construction  of  the  law,  it  should  be  the  duty  of  the 
court  to  construe  it  so  as  to  give  the  person  performing  any  labor  the 
full  amount  of  his  claim,  over  and  above  costs  and  attorneys'  fees, 
was  held  to  be  unconstitutional,  as  being  an  invasion  of  the  functions 
of  the  judiciary.** 

2819.  Enactments  rendering  principal  employers  personally  liable 
for  the  wages  of  laborers  hired  by  contractors. — Enactments  impos- 
ing upon  railway  companies  a  liability  for  the  wages  of  laborers 
employed  by  contractors  have  been  held  to  be  a  valid  exercise  of  the 

10  Cole  Mfg.   Co.  v.  Falls    ( 1891 )    90  tiary.    No  matter  how  honestly  he  may 

Tenn.  466,  16  S.  W.  1045.     (Acts  1889,  have  paid  over  the  last  dollar  which  he 

chap.  103,  §  2 ) .  has    received    on    his    contract,    yet   if, 

I'i- Meyer  v.  Berlandi  (1888)  39  Minn,  through  honest  mistake  he  took  the  job 

438,  1  L.E.A.  777  12  Am.  St.  Rep.  663,  too  cheap,  or  if  by  unforeseen  accident 

40  N.  W.  513    (Laws  1887,  chap.  270,  it  cost  more  than  he  anticipated,  and 

§  3 ) .     The  court  said  that  this  provi-  for  that  reason  he  cannot  pay  all  that 

sion,  "if  not  unconstitutional  on  other  he  owes  for  labor  or  material,  he  is  a 

grounds,  is  clearly  repugnant  to  §  12,  felon.     This   is   returning  with   a  ven- 

art.  1,  of  the  Constitution  of  the  state,  geance  to  the  old  barbarous  fiction  upon 

prohibiting  imprisonment  for  debt.     It  which  imprisonment  for  debt  was  orig- 

is   not  necessary  that  a  contractor  be  inally  based,  viz.,  that  a  man  who  owed 

guilty   of   any  fraud   or   other  tort   in  a  debt,  and  did  not  pay  it,  was  a  tres- 

order   to   subject  him  to  the   penalties  passer  against  the  peace  and  dignity  of 

of  this  section.     If  he  has  received  his  the   Crown,   and   for   this   suppositious 

pay   from  the   owner   of   the   property,  crime  was  liable  to  arrest  and  imprison- 

and  owes  a  debt  due  on  contract  to  one  ment.     Such   a  statute  cannot  be  sus- 

of   his   laborers   or   materialmen  which  tained  for  a  moment." 
he  is  unable  to  pay,  he  is  guilty  of  ob-        'i-^  Meyer  v.  Berlandi  (1888)  39  Minn, 

taining  money  on  false  pretenses,   and  438,  1  L.R.A.  777,  12  Am.  St.  Rep.  663, 

liable  to  imprisonment  in  the  penlteu-  40  N.  W.  513. 
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police  power.  The  particular  consideration  which,  in  this  point  of 
view,  has  been  relied  upon,  is  that  they  are  calculated  to  prevent 
pauperism  and  breaches  of  the  peace.  ^    It  has  also  been  laid  down  that 

they  are  not  unconstitutional,  as  involving  a  confiscation  of  prop- 
erty,^ or  as  impairing  the  obligation  of  contracts.^ 

1  Branin  v.  Connecticut  &  P.  River  In  Kansas  City  use  of  Kansas  City 
R.  Co.  (1858)  31  Vt.  214.  The  court  Hydraulic  Press  Brick  Co.  v.  Youmans 
thus  adverted  to  the  causes  in  which  (1908)  213  Mo.  151,  112  S.  W.  225,  it 
the  statute  in  question  (Vt.  Gen.  Kail-  was  held  to  be  "clear"  that  no  consti- 
road  Law,  §  60 )  had  its  origin :  "Large  tutional  provision  was  violated  by  Kan- 
numbers  of  poor  day  laborers,  generally  sas  City  charter,  art.  9,  §  20,  which 
foreigners,  were  employed  in  building  provides  that  "contracts  for  making 
the  railroads.  By  the  failure  of  con-  city  improvements  on  streets,  etc.,  shall 
tractors  they  were  often  deprived  of  contain  a  covenant  on  the  part  of  the 
their  earnings  of  employment  and  of  contractor,  or  contractors  with  the 
all  means  of  subsistence  for  themselves  city,  to  pay  for  the  work  and  labor  of 
and  their  families.  The  towns  along  all  laborers  and  teamsters,  teams  and 
the  lines  of  the  railroads  became  charge-  wagons  employed  on  the  job  and  for  all 
able  for  their  support  as  paupers,  and  materials  used  therein,  and  perform- 
thus  were  subjected  to  heavy  burdens,  ance  of  such  covenant  to  be  guaranteed 
Applications  were  made  to  the  legisla-  by  two  or  more  sureties  signing  the 
ture  to  modify  the  poor  laws  so  that  the  contract,  whose  sufficiency  shall  be  ap- 
state  should  bear  these  unusual  ex-  proved  as  provided  by  ordinance,  but 
penses.  Thus,  the  prevention  of  the  who  shall  not  be  liable  beyond  the  es- 
pauperism,  growing  out  of  the  prosecu-  timated  cost  of  the  materials  used  and 
tion  of  these  railroad  enterprises,  be-  labor  done  upon  the  job,  to  be  stated 
came  a  subject  of  legislative  action,  in  the  contract:  Provided,  that  the 
Nor  was  pauperism  the  only  evil.  The  city  shall  not  be  liable  for  the  suffi- 
laborers,  feeling  that  they  had  been  cieney  of  the  contractors  or  sureties, 
wronged,  ignorant  of  all  means  of  re-  nor  for  any  failure  to  comply  with  or 
dress,  sought  to  retaliate  for  their  irregularity  in  complying  with  this 
wrongs  upon  the  contractors,  the  rail-  provision."  The  particular  grounds 
road  companies,  and  even  upon  the  com-  upon  which  this  provision  was  attacked 
munity.  Riots  and  breaches  of  the  are  not  stated  in  the  report, 
peace  ensued,  attended  with  danger  to  8  In  Branin  v.  Connecticut  &  P.  River 
life  and  property.  These  evils  seemed  R.  Co.  note  1,  supra,  the  court,  after 
to  flow  directly  from  the  necessary  em-  laying  it  down  that  the  clause  which 
ployment  of  such  laborers  upon  these  forbids  the  passage  of  laws  "impairing 
great  works.  The  remedy  was  simple,  the  obligation  of  contracts"  prohibits 
— to  secure  to  the  laborers  pay  for  their  the  taking  away  or  impairing  any  of 
work.  Hence  the  enactment  of  this  the  essential  franchises  of  a  corporation, 
statute.  It  was  made  to  prevent  pau-  proceeded  thus:  "The  only  essential 
perism  and  breaches  of  the  peace, — evils  franchise  with  which  the  statute  can 
which  no  person,  natural  or  artificial,  be  supposed  to  come  in  conflict  is  the 
can  by  contract  acquire  a  right  to  in-  right  to  build  a  road.  The  act  substan- 
flict  upon  the  community  without  re-  tially  provides  that  if  the  company  em- 
straint  from  legislative  control.  And  ploys  contractors  to  build  its  road,  it 
where,  as  in  this  case,  the  exercise  of  must  be  liable  to  the  day  laborers  em- 
this  control  subjects  the  corporations  to  ployed  by  the  contractors  for  labor  ac- 
no  pecuniary  expense,  and  rather  aids,  tually  performed  on  the  road,  within 
than  hinders,  the  prosecution  of  their  forty  days  before  notice  in  writing  to 
«nterprises  and  the  enjoyment  of  their  the  engineer,  of  such  claim  of  the  la- 
privileges,  there  seems  to  be  no  ground  borer.  Does  this  provision  impair  the 
whatever  for  questioning  its  legality."  right  to  build  the  road?     Is  the  cor- 

i  Peters  v.  St.  Louis  d  I.  M.  R.  Go.  poration    deprived    of    any    necessary 

(1856)  23  Mo.  107;  Orannahan  v.  Han-  means   of   building  the   road  by  being 

iUhal  &  St.  J.  R.   Co.    (1860)    30  Mo.  subjected  to  the  liabilities  of  this  law? 

54g  It  does  not  appear  but  that  the  railroad 

M.  &  S.  Vol.  VIII.— 547. 
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2820.  Truck  acts  and  other  enactments  desig^ned  to  insure  the  pay- 
ment of  the  full  amount  of  the  wages  earned. — The  cases  decided  by 
the  state  courts,  under  this  head  are  conflicting.  So  far  as  regards, 
those  in  -which  the  enactments  involved  were  held  to  be  invalid,  it 
seems  clear  that,  in  view  of  the  doctrines  announced  by  the  Federal 
Supreme  Court  in  subsec.  m,  infra,  they  cannot  be  considered  sound 
precedents,  in  so  far  as  they  proceeded  upon  the  broad  theory  of  legis- 


company  could  build  their  road  by  the 
action  of  their  own  officers  and  agents, 
the  use  of  their  own  funds,  and  the 
direct  employment  of  laborers,  without 
the  intervention  of  contractors.  Clear- 
ly this  could  be  done.  It  is  not  mani- 
fest that  the  letting  and  subletting  of 
the  construction  of  the  road  to  contrac- 
tors and  subcontractors  is  either  neces- 
sary or  even  profitable.  If  the  com- 
pany can  build  the  road  without  the 
intervention  of  contractors,  the  statute 
cannot  be  said  to  conflict  with  the  privi- 
lege of  building  the  road.  It  would  be 
simply  inoperative  upon  the  power 
granted  for  that  purpose. 
Even  if  the  intervention  of  the  con- 
tractors was  a  necessary  means  to  the 
building  of  the  road,  we  cannot  consider 
that  the  act  would  be  such  an  obstacle 
to  the  making  of  contracts  as  would 
hinder  the  company  in  the  successful 
construction  of  their  work.  Both  the 
company  and  the  contractors  must  ex- 
pect to  pay  the  day  laborers.  The  fund 
from  which  they  are  to  be  paid  comes 
from  the  corporation.  The  supervisory 
power  so  amply  retained  by  such  cor- 
porations in  ordinary  railroad  contracts 
for  construction,  and  their  rights,  as 
usually  specified,  to  retain  funds  to 
await  the  final  completion  of  the  work 
by  contractors,  show  that  provisions 
similar  to  those  required  by  the  statute 
would  not  have  been  held  objectionable 
in  the  making  of  such  contracts.  On 
the  contrary,  when  incorporated  in  such 
contracts  they  would  doubtless  be  de- 
cidedly beneficial  in  the  successful  pros- 
ecution of  such  works.  .  .  .  The  ob- 
jection to  making  the  company  liable 
for  work  done  by  the  laborers  is,  that 
the  company  contract  only  with  the 
contractors,  not  with  the  laborers ;  and 
that  to  hold  them  liable  to  the  laborers 
is  to  bind  them  by  contracts  to  which 
they  have  not  assented.  In  weighing 
this  objection,  it  is  to  be  considered, 
1st,  that  the  statute  does  not  bind  the 


corporation  to  past  contracts.  It  ap- 
plies only  to  contracts  made  and  work 
performed  after  the  passage  of  the  act. 
2d,  that  the  legislature,  by  the  act, 
does  not  make  any  contract  for  the 
corporation,  or  authorize  anyone  to  bind 
the  corporation  without  its  assent.  It 
merely  imposes  a  restriction  in  regard 
to  its  making  contracts  for  building  the 
road.  It  establishes  by  general  law  a 
privity  and  liability  between  the  cor- 
poration and  the  laborers,  which  the 
corporation  is  bound  to  have  in  view  in 
making  contracts,  which  does  not  in  the 
least  impair  power  to  build  their  road, 
and  in  regard  to  which  they  can  secure 
themselves  from  loss.  The  exercise  of 
this  power,  so  far  as  it  is  intended  as 
a  security  to  the  laborer,  grows  out  of 
the  peculiar  nature  of  these  railroad 
enterprises,  of  the  employment  of  large 
numbers  of  poor  and  ignorant  laborers, 
generally  foreigners,  of  their  liability 
to  be  deprived  of  the  means  of  subsist- 
ence by  the  failure  of  contractors,  and, 
their  ignorance  and  inability  to  secure 
themselves.  It  would  seem  to  be  clearly 
within  the  appropriate  duties  of  govern- 
ment to  protect  those  who  are  so  little 
able  to  protect  themselves,  and,  by  a 
general  law,  to  provide  securities  for 
them  according  to  the  equity  of  their 
claims  and  the  necessities  of  their  situ- 
ation. It  is  upon  this  principle  that 
domestic  servants  and  others  in  rela- 
tions of  dependence  and  confidence  are 
often  made  preferred  creditors  in  stat- 
utes which  provide  for  distributing  the 
property  of  insolvents.  If  we  were  to 
regard  the  law,  therefore,  merely  as 
imposing  a  liability  for  the  security  of 
laborers,  we  should  hold  it  constitution- 
al." 

For  other  cases  in  which  such  similar 
statutes  were  held  to  be  valid  in  respect 
of  contracts  made  after  their  passage,, 
see  Bart  v.  Boston,  R.  B.  &  L.  R.  Co. 
(1877)  121  Mass.  510;  Streulel  v.  Mil- 
waukee £  M.  R.  Co.  (1860)   12  Wis.  67. 
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lative  inQompetency  to  restrict  tlie  right  of  contract.^  Eut  the  annul- 
ment of  the  provisions  under  discussion  may,  in  some  instances,  at 
least,  hare  been  justifiable  on  the  ground  of  an  unlawful  discrimina- 
tion in  respect  of  the  classes  of  employers  affected. 

a.  Arhansas. — The  enactment  "which  provides  that  all  firms,  com- 
panies, and  corporations  vi^hich  issue  any  evidence  of  indebtedness  to 
pay  for  labor  shall,  upon  demand,  redeem  it  in  lawful  money,  has 
been  declared  to  be,  so  far  as  corporations  are  concerned,  a  reasonable 
exercise  of  the  power  reserved  by  the  state  Constitution,  to  alter, 
revoke,  or  annul  any  charter  of  incorporation.^  In  the  case  cited, 
the  provisions  excluding  from  the  operation  of  the  act  coal  mines 
employing  not  less  than  20  men  were  held  to  be  an  unlawful  discrimi- 
nation which  rendered  the  act  wholly  void.  But  this  doctrine  is  in- 
consistent with  that  applied  in  a  case  decided  by  the  supreme  court  of 
the  United  States  with  reference  to  a  similar  limitation  in  another 
description  o  fstatute.* 

h.  Colorado. — The  supreme  court  of  this  state  had  declared,  in  re- 
sponse to  interrogatories  submitted  by  the  senate,  while  a  bill  relating 
to  the  subject  was  under  consideration,  that,  in  the  exercise  of  the 
police  power,  laws  forbidding  employers  to  pay  their  employees  in 
scrip  payable  or  redeemable  otherwise  than  in  money,  or  to  pay  wages 
in  goods  or  supplies  at  higher  prices  than  reasonable  or  current 
market  value,  may  be  enacted  when  they  are  necessary  to  prevent 
oppression  and  fraud.* 

c.  Illinois. — The  provision  in  the  truck  act  by  which  it  is  declared 
to  be  lawful  for  a  person  or  corporation  engaged  in  mining  or 

1  See  especially  the  subsections  which        3  See  McLean  v.  Arkansas  (1908)  211 

deal   with    the    Illinois,   Missouri,    and  U.  S.  539,  53  L.  ed.  315,  29  Sup.  Ct. 

Pennsylvania  cases.  Eep.  206,  §  2821,  note  2,  post. 

S  Union    SoAJomill    Co.    v.    Felsenthal        i  Re  Scrip  Bill   (1897)    23  Colo.  504, 

(1908)    85   Ark.    346,    108    S.   W.   217  48   Pac.    512.     The   following   remarks 

(act  of  May  23,  1910).    The  court  said:  were  made  in  the  course  of  the  opinion: 

"The  legislature  cannot  take  from  them  "We  may  properly  take  cognizance  of 

[corporations]    the    right    to    contract;  the  fact  that  the  most  serious  disturb- 

for   it   is   essential   to   their    existence,  ances  which  have  occurred  in  this  coun- 

It  can  regulate  it,  when  the  interest  of  try  for  the  last  twenty-five  years  have 

the  public  demands  it,  but  not  to  such  grown  out  of  controversies  between  em- 

an  extent  as  to  render  it  ineffectual,  or  ployer   and  employee.     No   one   doubts 

substantially   impair  the  object  of  its  the  authority  or  questions  the  duty  of 

incorporation.    The  Constitution  of  this  the  state  to  interfere  with  such  force 

state,  in  reserving  the  right  to  amend  as   may   be   necessary   to   repress   such 

or    repeal,    expressly   provides    that    it  disturbances   and   maintain   the   public 

may  be  exercised  whenever,  in  the  opin-  peace  and  tranquility;  and  as  well  may 

ion  of  the  legislature,  the  charter  'may  the   state   provide   in   advance   against 

be  injurious  to  the  citizens  of  this  state;  certain   kinds  of  fraud  and  oppression 

•An  such  manner,  however,  that  no  injus-  which  lead  to  these  outbreaks." 
tice  shall  be  done  to  the  corporators.' " 
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manufacturing  to  be  engaged  or  be  interested  in  keeping  or  controlling 

any  "truck  store"  has  been  beld  to  violate  the  constitutional  guaranty 
that  no  person  shall  be  deprived  of  life,  liberty,  or  property  without 
due  process  of  law,* 

6  Frorer  v.  People  { 1892 )  141  111.  171,  building  houses,  in  the  business  of  com- 
16  L.R.A.  492,  31  N.  E.  395  (act  of  Mav  merce,  including  buying,  selling,  and 
28,  1891).  The  keeping  of  a  truck  transportation,  and  in  other  branches 
store  by  a  person  engaged  in  other  of  industry,  a  vast  number  of  skilled 
kinds  of  business  was,  it  was  pointed  laborers  are  constantly  employed,  and 
out,  in  substance  the  same  thing  as  the  their  relations  to  their  employers  would 
keeping  of  such  a  store  by  a  person  seem  to  be  under  precisely  the  same  con- 
carrying  on  the  business  of  manufactur-  ditions  as  are  those  affecting  the  rela- 
ing.  The  court  then  proceeded  as  fol-  tions  between  operators  of  mines  and 
lows:  "The  purpose  is,  manifestly,  the  manufactories  and  their  employees, 
same  in  each  case, — namely,  the  sale  by  And,  in  any  view,  the  extent  and  degree 
the  employer  to  the  employee  of  the  of  dependence  in  particular  classes  of 
articles  designated;  and  it  requires  pre-  industries  cannot  affect  the  general 
cisely  the  same  elements  to  constitute  principle,  since,  human  nature  being  the 
a  contract,  including  mental  capacity  same  in  all  classes  of  industry,  the 
in  the  parties  contracting,  and  freedom  effect  of  equal  degrees  of  dependence 
from  fraud  and  overreaching,  in  one  must  be  the  same  in  each  class, 
case  as  it  does  in  the  others.  "It  cannot  truthfully  be  said  that  all 

"The  operator  of  a  mine  and  the  man-  operatives  in  mines  or  manufactories 
ufacturer  have  no  other  control  over  are  more  dependent  upon  their  employ- 
the  employee  than  that  which  may  re-  ers  than  are  all  laborers  in  any  other 
suit  from  employing  him  or  continuing  branch  of  industry.  ...  In  all  that 
him  in  employment,  or  refusing  to  do  relates  to  mining  and  manufacturing 
so,  and  every  other  employer  of  labor  wherein  they  differ  from  other  branch- 
has  precisely  the  same  control  over  es  of  industry,  we  recognize  the  suprem- 
those  who  obtain,  or  wish  to  obtain,  em-  acy  of  the  general  assembly  to  deter- 
ployment  with  him.  There  can  be  no  mine  whether  any,  and,  if  any,  what, 
reason  why  the  miner  or  the  operative  statutes  shall  be  enacted  for  their  wel- 
in  the  manufactory  will  be  more  or  fare  and  that  of  operatives  therein,  and 
differently  influenced  by  his  hopes  necessarily  affecting  them  alone.  But 
and  fears  in  these  respects  than  will  keeping  stores  and  groceries,  or  supplies 
laborers  in  other  industries.  Mining  of  tools,  clothing,  and  food,  by  whatever 
and  manufacturing  are  indispensable  name,  to  sell  to  laborers  in  mines  and 
branches  of  industry,  and  as  honorable  manufactories,  is  entirely  independent  of 
as  any  others.  There  is  nothing  in  op-  mining  and  manufacturing,  and  has  no 
erating  mines  or  manufactories  to  ren-  tendency  in  any  possible  way  to  affect 
der  the  individuals  employed  therein  the  mechanical  process  of  mining  and 
less  capable  to  contract,  or  to  give  the  manufacturing.  The  prohibition  of  the 
employer  greater  wisdom  and  adroit-  statute  operates  not  directly  upon  the 
ness  therein,  than  if  they  were  engaged  business  of  mining  and  manufacturing, 
in  operating  and  controlling,  respective-  but  upon  the  individual,  because  of  his 
ly,  some  other  branch  of  industry.  It  participation  in  that  business.  It  is  not 
may  be  conceded  that  there  is  more  of  imposed  for  the  purpose  of  rendering 
dependence  of  the  employee  upon  the  mining  and  manufacturing  less  perilous 
employer  in  case  of  skilled  labor,  in  a  or  laborious,  nor  to  restrict  or  regulate 
special  department, — because  the  de-  the  duties  of  employer  and  employee  in 
mand  for  such  labor  is  limited  in  each  respects  peculiar  to  those  industries, 
locality  by  the  number  and  size  of  its  but  for  the  sole  purpose  of  imposing 
industries, — than  there  is  in  the  case  disabilities  in  contracting  as  to  tools, 
of  the  general  laborer,  who  may  find  clothing,  and  food, — ^matters  about 
employment  anywhere  and  everywhere,  which  all  laborers  must  contract,  and 
But  mining  and  manufacturing  do  not  as  to  which  all  laborers  in  every  other 
include  all  the  skilled  labor  in  the  branch  of  industry  are  permitted  to 
country.       In    constructing     roads,     in  contract  with  their  employers,  without 
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Another  provision  in  the  same  act  which  prohibits  employers  from 
making  deductions  from  the  wages  of  their  workmen  except  for  lawful 
money,  checks,  drafts,  and  except  as  may  be  agreed,  for  hospital 
or  relief  funds,  has  also  been  pronounced  invalid,  both  on  the  gen- 
eral ground  that  "the  laborer  has  a  right  to  contract  with  respect  1o 
his  labor,  and  to  make  such  terms  and  agreements  as  may  be  mutu- 

any  restriction.  .  .  .  The  privilege  way  upon  whom  a  general  law  could 
or  liberty  to  engage  in  or  control  the  have  effect."  This  is  not  confined  to 
business  of  keeping  and  selling  clothing,  sales  upon  credit,  nor  to  sales  of  articles 
provisions,  groceries,  tools,  etc.,  to  em-  paid  or  to  be  paid  for  in  work,  nor  are 
ployees,  is  one  of  profit, — of  presump-  any  exceptions  made  because  of  any 
tive  value;  and  thus,  by  the  effect  of  peculiar  circumstances  or  occasions, 
these  sections,  what  the  employers  in  however  urgently  the  necessities  of  in- 
other  industries  may  do  for  their  pe-  dividuals  may  require  that  there  should 
cuniary  gain,  with  impunity,  and  have  be  exception;  but  it  extends,  under  any 
the  law  to  protect  and  enforce,  the  and  all  circumstances,  to  every  keeping 
miner  and  manufacturer,  under  precise-  or  controlling  of  any  store,  shop,  or 
ly  the  same  circumstances  and  condi-  scheme  for  furnishing  supplies,  tools, 
tions,  are  prohibited  from  doing  for  clothing,  provisions,  or  groceries,  by 
their  pecuniary  gain.  The  same  act,  in  the  operator  of  the  mine  or  manufac- 
substance  and  in  principle,  if  done  by  tory,  to  employees  while  engaged  in 
the  one,  is  lawful;  but  if  done  by  the  mining  or  manufacturing.  While  the 
other,  is  not  only  unlawful,  but  a  mis-  prohibition  includes,  by  name,  only  the 
demeanor,  punishable  by  fine.  If  the  "person,  company,  corporation,  or  as- 
general  assembly  may  thus  deprive  some  sociation  engaged  in  mining  or  man- 
persons  of  substantial  privileges  al-  ufacturing,"  it  includes  equally  within 
lowed  to  other  persons  under  precisely  its  effect  their  employees,  for  the  em- 
the  same  conditions,  it  is  manifest  that  ployee  is  necessarily  denied  the  right 
it  may,  upon  like  principle,  deprive  still  to  contract  with  one  who  is  forbidden 
other  persons  of  other  privileges  in  con-  by  the  law  to  possess,  for  the  purpose 
tracting,  which,  under  precisely  the  same  of  contracting  with  him,  the  articles 
circumstances,  are  enjoyed  by  all  but  the  about  which  he  wishes  to  contract.  It 
prohibited  class.  And  it  can  hardly  would  therefore  have  added  nothing  to 
be  admissible  that  the  legislative  deter-  the  legal  meaning  of  this  section  if  it 
mination  that  the  facts  are  such  as  to  had  expressly  prohibited  the  employees 
warrant  this  discrimination  is  conclu-  from  contracting  with  their  employer 
sive,  for  that  would  make  the  general  for  the  purchase  of  the  property  in 
assembly  omnipotent;  since,  if  that  were  which  it  is  thus  made  unlawful  for  their 
so,  there  could  be  nothing  but  its  own  employer  to  have  any  ownership.  .  .  . 
discretion  to  control  its  action  in  regard  Understanding  our  Constitution  as  we 
to  every  liberty  enjoyed  by  the  citizen;  do,  it  is  impossible,  without  disregard- 
and  it  might  find  that  the  public  wel-  ing  its  provisions,  to  sustain  a  statute 
fare  required  that  society  should  be  di-  which  makes  that  a  misdemeanor  when 
vided  into  an  indefinite  number  of  class-  done  by  persons  while  engaged  in  one 
es,  each  possessing  or  being  denied  branch  of  industry,  which,  if  done  by 
privileges  in  contracting  and  acquiring  persons  in  another  branch  of  industry, 
property,  as  favoritism  or  caprice  might  in  like  relations  and  under  like  condi- 
dictate.  .  .  .  It  is  not  doubted  that  tions,  will  he  lawful.  We  doubt  not 
laws  may  be  enacted  properly,  and  with-  that  grievous  wrongs  have  resulted 
out  infringing  this  section  of  the  Con-  from  overreaching  by  employers  of  em- 
stitution,  which,  by  reason  of  peculiar  ployees  engaged  in  mining  and  manu- 
circumstances,  may  affect  some  persons  facturing;  but  if  so,  on  like  principle, 
or  classes  of  persons  only,  who  were  not  precisely  the  same  wrongs  are  liable  to 
before  affected  by  such  restriction;  but  result  in  other  branches  of  industry 
in  such  instances  the  circumstances  under  like  conditions,  and  the  wrong, 
must  be  so  exceptional  as  to  leave  no  wherever  done,  must,  in  principle,  al- 
others   affected   in    precisely   the   same  ways  be  the  same." 
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ally  agreeable  to  him  and  his  employer,"  and  on  the  special  ground 
that  as  farmers  and  farm  laborers  were  exempted  from  the  provi- 
sions of  the  act,  it  deprived  the  persons  to  which  it  was  applicable 
of  the  equal  protection  of  the  laws.^ 

d.  Indiana. — A  statute  requiring  all  persons,  firms,  corporations, 
etc.,  engaged  in  mining  or  manufacturing,  to  pay  their  employees 
at  least  once  every  two  weeks,  and  prohibiting  all  contracts  by  such 
employees  to  accept  anything  but  lawful  money  of  the  United  States 
in  payment,  has  been  held  valid/ 

Another  enactment,  which  provided  that  a  merchant  taking  an 
assignment  of  a  miner's  wages  in  consideration  of  any  check,  ticket, 


6  Kellyville  Coal  Go.  v.  Harrier 
(1904)  207  111.  624,  99  Am.  St.  Rep. 
240,  69  N.  E.  927  (Act  of  May  28,  1891, 
§§  3,  6). 

•>  Hancock  v.  Yaden  (1890)  121  Ind. 
366,  6  L.R.A.  576,  16  Am.  St.  Rep.  396, 
23  N.  E.  253  (Acts  1887,  p.  13).  The 
court  said:  "It  would  be  not  only  un- 
necessary, but  improper,  to  enter  upon 
the  work  of  ascertaining  to  what  extent 
the  Constitution  restrains  the  legisla- 
ture from  regulating  or  restricting  the 
right  to  contract;  for  all  that  can  with 
propriety  he  here  decided  is,  that  it 
does  not  restrain  the  legislature  from 
enacting  laws  which  operate  to  main- 
tain or  protect  the  medium  of  payment 
established  by  the  sovereign  power  of 
the  nation.  It  cannot  be  denied,  with- 
out repudiating  all  authority,  that  the 
legislature  does  possess  some  power 
over  the  right  to  contract,  and  if  it  does, 
then  nothing  can  be  clearer  than  that 
this  power  exteiids  far  enough  to  up- 
hold a  statute  providing  that  payment 
of  wages  shall  be  made  in  money, 
where  there  is  no  agreement  to  the  con- 
trary made  after  the  services  have  been 
rendered.  Whether  the  legislature  may 
absolutely  declare  that  nothing  shall 
be  payment  but  money,  we  need  not  in- 
quire; for  all  that  is  important  here  is 
to  decide  that  it  may  prohibit  a,  con- 
tract from  being  made  in  advance,  waiv- 
ing the  right  to  payment  in  what  the 
law  says  shall  be  the  medium  of  pay- 
ment. .  .  .  The  power  exercised  by 
the  lea;islative  department  in  fixing  the 
standard  of  value  closely  resembles  that 
^y  which  the  standard  of  weights  and 
measures  is  established  and  maintained. 
In  truth,  there  is  no  difference  in  the 
inherent  nature  of  the  powers;  the  dif- 
ference is  in  the  subject-matter  to  which 


they  are  applied  rather  than  in  the 
powers  themselves.  The  power  of  the 
state  extends  so  far  as  to  enable  it  to 
declare  and  enforce  penalties  against 
persons  who  violate  the  law  regulating 
the  standard  of  weights  and  measures 
or  the  standard  of  values.  It  is  upon 
the  theory  that  matters  connected  with 
the  regulation  of  the  standard  of  values 
are  within  the  legislative  power  that 
statutes  defining  and  punishing  usury 
are  sustained.  It  is  true,  we  know, 
that  the  Federal  Congress  is  the  proper 
authority  to  regulate  the  standard  of 
values,  but  it  does  not  follow  from  this 
that  a  state  may  not  do  what  it  can  to 
prevent  the  debasement  of  the  standard 
fixed  by  Congress.  It  can,  of  course, 
neither  lower  that  standard  nor  pass 
laws  hostile  to  those  enacted  by  Con- 
gress, but  it  may  support  the  efforts  of 
the  national  legislature  as  far,  at  least, 
as  it  is  within  the  power  of  a  state  to 
do  so.  .  .  .  The  statute  operates  up- 
on both  the  employer  and  the  employee. 
It  may,  it  is  true,  in  its  practical  opera- 
tion especially  benefit  the  wage  earner, 
but  that  is  no  fault;  at  all  events,  the 
fault  is  not  such  a  grievous  one  as  to 
compel  the  courts  to  strike  it  dovm. 
It  fixes  no  price  upon  any  man's  labor; 
it  leaves  the  parties  to  do  that,  but  it 
does  require  them  to  refrain  from  con- 
tracting before  the  relation  of  employer 
and  employee  begins  for  payment  in 
anything  except  the  lawful  money  of 
the  United  States.  It  does  not  preclude 
parties  from  making  an  accord  and  sat- 
isfaction after  wages  have  been  earned 
and  services  rendered,  although  it  does 
command  that  the  antecedent  contract 
shall  not  provide  that  payment  may 
be  made  in  something  other  than  law- 
ful money  of  the  nation." 
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token,  or  device  redeemable  in  merchandise,  should  be  liable  for 
the  full  amount  of  the  wages  in  lawful  money,  was  held  to  be  un- 
constitutional, as  being  class  legislation.* 

e.  Kansas. — An  enactment  forbidding  "any  person,  firm,  company, 
corporation,  or  trust"  to  pay  wages  in  any  other  way  than  in  lawful 
money  of  the  United  States,  and  also  making  it  unlawful  to  "compel, 
or  in  any  manner  attempt  to  compel,  any  employee  of  any  corporation 
or  trust  employing  ten  or  more  persons  to  purchase  goods  or  supplies 
from  any  particular  store  or  person,"  was  annulled,  both  on  the 
general  ground  that  it  infringed  "natural  rights  and  constitutional 
grants  of  liberty,"  and  also  on  the  special  ground  of  the  restricted 
purview  of  the  second  of  its  clauses.®  But  in  view  of  a  more  recent 
decision  of  the  Federal  Supreme  Court,  upholding  the  constitution- 


i  Dixon  V.  Poe  (1902)  159  Ind.  492, 
60  L.R.A.  308,  95  Am.  St.  Eep.  309, 
65  N.  E.  518  (Acts  1901,  p.  548).  Af- 
ter showing  that  the  enactment,  in 
spite  of  the  generality  of  some  of  its 
terms,  must  be  construed  as  being  ap- 
plicable only  to  merchants  and  to  em- 
ployees in  coal  mines,  the  court  pro- 
ceeded thus :  "This  classification  seems 
to  rest  upon  no  sound  or  proper  basis. 
Laborers  and  employees  engaged  in  a 
particular  industry,  who  are  no  less  in- 
telligent and  no  less  competent  to  care 
for  their  own  interests  than  laborers 
and  employees  pursuing  other  occupa- 
tions, are,  by  the  statute,  singled  out 
and  authorized  to  avoid  their  express 
agreements,  when,  under  like  circum- 
stances, such  other  laborers  and  em- 
ployees enjoy  no  such  privilege.  The 
law  does  not  embrace  all  of  the  class  to 
which  it  is  naturally  related.  It  creates 
a  preference,  and  establishes  an  inequal- 
ity among  a  class  of  citizens  all  of 
whom  are  equally  meritorious.  It  ap- 
plies to  persons  in  certain  situations, 
and  exludes  from  its  effect  other  per- 
sons who  are  not  dissimilar  in  these 
respects.  Leaving  the  miner  and  the 
merchant  free  to  deal  with  all  other 
citizens,  the  act  disqualifies  them  from 
contracting  with  each  other.  .  .  . 
The  statute  under  review  does  under- 
take to  provide  that  persons  following 
the  lawful  trade  of  merchants  shall  not 
have  capacity  to  make  certain  contracts, 
or  to  receive  certain  transfers  of  per- 
sonal property,  which  are  entirely  per- 
missible to  others.  It  also,  and  in  a 
manner  quite  as  offensive  to  the  Consti- 
tution, confers  privileges  and  immuni- 


ties upon  employees  and  laborers  in 
coal  mines  which  are  not  possessed  by 
other  citizens  of  this  state;  employed 
as  laborers  in  other  occupations." 
Commenting  upon  Hancock  v.  Yaden, 
infra,  the  court  observed  that  "no  ques- 
tion as  to  an  improper  classification 
seems  to  have  been  made,  and  the  act 
applied  to  all  persons  and  corporations 
in  this  state  engaged  in  mining,  quarry- 
ing, or  manufacturing,  and  to  everyone 
in  their  employment.  The  point  de- 
cided in  that  case  was  the  power  of  the 
legislature  to  restrict  the  right  to  con- 
tract for  a  waiver  of  the  benefit  of  the 
statute.  The  question  before  us,  under 
the  act  of  1901,  is  the  constitutionality 
of  the  classification  adopted."  This 
criticism  and  the  decision  itself  seem 
to  have  virtually  overthrown  the  au- 
thority of  the  earlier  case.  It  is  ap- 
prehended that  the  validity  of  a  clause 
forbidding  waiver  is  a  matter  which 
ceases  to  be  of  any  importance,  if  the 
declaratory  part  of  the  provision  is 
found  to  be  unconstitutional  on  the 
ground  of  unjust  discrimination. 

9  State  V.  Haun  (1899)  61  Kan.  146, 
47  L.R.A.  369,  59  Pac.  340,  reversing 
(1898)  7  Kan.  App.  509,  54  Pac.  130 
(Laws  1897,  chap.  145).  Under  the 
former  of  these  heads  it  was  observed 
that  such  a  statute  "treats  the  laborer 
as  a  ward  of  the  government,  and  dis- 
courages the  employment  of  those  tal- 
ents which  lead  to  success  in  the  fields 
of  commercial  enterprise.  Persons  sui 
juris  need  no  guardians.  Those  who 
seek  to  put  a  protector  over  labor  re- 
flect upon  the  dignity  and  independence 
of  the  wage  earner,  and  deceive  him  by 
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ality  of  an  enactment  in  which  employers  are  classified  with  reference 
to  the  number  of  their  employees,  the  latter  of  these  grounds  appar- 
ently cannot  now  be  regarded  as  valid.'* 

/.  Kentucky. — ^An  enactment  providing  that  all  wage  earners  em- 
ployed in  factories,  mines,  and  workshops,  or  by  corporations,  shall 
be  paid  in  lawful  money,  has  been  held  constitutional.  The  court 
relied  upon  the  broad  consideration  that  it  was  designed  to  prevent 
oppression  and  overreaching.^" 

g.  Maryland. — An  enactment  forbidding  a  certain  corporation  to 
pay  wages  otherwise  than  in  lawful  money,  and  withdrawing  from  it 
the  right  of  set-off  for  goods  sold  to  its  employees  in  contravention  of 


the  pTomiee  that  legislation  can  cure 
all  the  ills  of  which  he  may  complain. 
Such  legislation  suggests  the  handiwork 
of  the  politician,  rather  than  of  the 
political  economist."  With  respect  to 
the  second  ground  of  the  annulment,  the 
court  said:  "Under  the  penal  pro- 
visions of  the  statute  in  question,  a 
laborer  who  works  for  a  corporation 
or  trust  employing  ten  or  more  persons 
is  deprived  of  his  freedom  of  contract, 
in  that  he  cannot  bargain  to  receive 
anything  in  payment  for  his  labor  but 
lawful  money  of  the  United  States. 
While  it  might  be  desirable  and  profit- 
able to  the  employee  of  such  corporation 
to  receive  a  horse,  or  a  cow,  or  a  house 
and  lot  in  payment  for  his  wages,  yet 
the  legislature  prohibits  payment  in 
that  way,  and  places  the  laborer  under 
guardianship,  classifying  him  in  respect 
to  freedom  of  contract  with  the  idiot, 
the  lunatic,  or  the  felon  in  the  peniten- 
tiary. ...  As  between  persons  sui 
juris,  what  right  has  the  legislature  to 
assume  that  one  class  has  the  need  of 
protection  against  another?  In  this 
country  the  employee  to-day  may  be  the 
employer  next  year,  and  laws  treating 
employees  as  subjects  for  such  protec- 
tive legislation  belittle  their  intelligence 
and  reflect  upon  their  standing  as  free 
citizens.  .  .  .  This  discrimination 
has  been  justified  by  writers  defending 
the  doctrine  of  paternalism,  and  by  some 
judges,  upon  the  asserted  fact  that  la- 
bor is  constantly  engaged  in  an  unequal 
contest  with  capital,  and  that  the  for- 
mer must  be  reinforced  by  the  legisla- 
tive power  of  the  state  to  prevent  its 
overthrow  in  the  conflict.  Freedom  of 
action — liberty — is  the  corner  stone  of 
our  governmental  fabric.     Laws  which 


infringe  upon  the  free  exercise  of  the 
right  of  a  woi'king  man  to  trade  his 
labor  for  any  commodity  or  species  of 
property  which  he  may  see  fit,  and 
which  he  may  consider  to  be  the  most 
advantageous,  is  an  encroachment  upon 
his  constitutional  rights  and  an  obstruc- 
tion to  his  pursuit  of  happiness.  Such 
laws  as  the  one  under  consideration 
classify  him  among  the  incompetents 
and  degrade  his  calling.  The  proportion 
of  lawful  money  in  circulation  is  small 
compared  with  the  value  of  other  prop- 
erty in  the  United  States.  Accumulat- 
ed wealth,  much  or  little,  is  represented 
in  a  very  small  part  by  money.  To  say 
that  a  free  citizen  can  contract  for,  or 
agree  to  receive  in  return  for  his  labor, 
one  kind  of  property  only,  and  that 
which  represents  the  smallest  part  of 
the  aggregate  wealth  of  the  country,  is 
a  clear  restriction  of  the  right  to  bar- 
gain and  trade, — a  suppression  of  in- 
dividual effort, — a  denial  of  inalienable 
rights." 

8a  See  note  1,  supra. 

lOAvent  Beattyville  Coal  Co.  v.  Com 
(1894)  96  Ky.  218,  28  L.R.A.  273,  28 
S.  W.  502.  It  was  denied  that  this  en- 
actment contravenes  the  Kentucky  Bill 
of  Rights.  But  it  would  seem  that  the 
mere  fact  of  the  enactment's  having 
been  passed  in  pursuance  of  a  mandate 
in  the  organic  law  itself  must  render 
quite  irrelevant  all  discussion  as  to  its 
validity  in  the  point  of  view  thus  ad- 
verted to.  The  question  whether  it 
might  not  have  been  objected  to  as  in- 
fringing some  of  the  provisions  of  the 
Federal  Constitution  apparently  did  not 
suggest  itself  either  to  the  court  or  to 
counsel. 
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the  act,  was  in  one  case  pronounced  valid,  as  a  proper  exercise  of  the 
power  of  altering  and  amending  the  charter  had  been  reserved  by  the 
legislature.  ^* 

In  a  later  case  a  statute  which  provided  that  it  should  be  unlawful 
for  any  officer  or  director  of  a  railroad  or  mining  corporation  doing 
business  in  a  specified  county  to  have  any  interest  in  any  general 
merchandise  store  in  that  county,  or  sell  goods,  wares,  or  merchandise 
therein,  was  held  to  be  unconstitutional  in  that  it  denied  the  persons 
specified  the  equal  protection  of  the  law.^* 

n  Shaffer  v.  Union  Min.  Co.  (1880)  lieved.  .  .  .  The  prohibition  which 
55  Md.  74,  15  Mor.  Min.  Kep.  59  (Act  the  statute  contains  is  not  imposed  for 
of  1880,  chap.  273,  §  1.)  the   purpose   of   rendering   mining   and 

^  human  v.  Hitchens  Bros.  Co.  railroading  less  perilous  or  laborious, 
(1890)  90  Md.  14,  46  L.R.A.  393,  44  nor  to  restrict  or  regulate  the  duties  of 
Atl.  1051  (Acts  of  1898,  chap.  493).  employer  and  employee  in  respects  pe- 
The  court  said:  "Though  it  was  per-  culiar  to  those  industries,  but  for  the 
fectly  competent  to  the  legislature  to  sole  purpose  of  imposing  disabilities  in 
prevent  railroad  and  mining  corpora-  contracting  as  to  the  sale  of  goods, 
tions  from  engaging  in  the  business  of  wares,  and  merchandise, — things  about 
bartering  or  selling  goods,  wares,  and  which  all  laborers  must  contract,  and 
merchandise,  either  by  not  conferring  as  to  which  officers  and  agents  of  all 
such  a  power  upon  them  in  their  char-  other  corporations,  and  in  every  other 
ters,  or,  if  it  had  been  conferred,  then,  branch  of  industry,  are  permitted  to 
by  consequently  amending  the  charters  contract  with  their  employees  without 
and  imposing  the  restriction  by  such  an  any  restriction  whatever.  .  .  .  The 
amendment;  yet,  it  was  obviously  not  statute  does  not  profess  to  amend  the 
within  the  power  of  the  general  assem-  charter  of  the  appellee  company  or  of 
bly  to  deny  to  particular  individuals  any  similar  company;  nor  does  it  pro- 
who  happened  to  be  officers  of  those  cor-  vide,  even  if  it  could  lawfully  so  pro- 
porations,  and  merely  because  they  were  vide,  that  a  person  owning  stock  in  a 
such  officers,  the  right  which  every  other  trading  corporation  should,  by  reason 
citizen  of  the  county,  whether  an  of-  of  such  ownership,  be  ineligible  to  act 
ficer  of  other  corporations  or  not,  pos-  as  a  railroad  or  mining  company  direc- 
sessed  to  sell  goods,  wares,  and  mer-  tor;  but  in  plain  terms  it  arbitrarily 
chandise  within  the  county.  Whilst  denies  to  a  person  who  is  a  railroad  or 
the  legislature  may,  under  conditions,  mining  company  official,  the  right 
create  classes  and  subject  all  persons  possessed  by  every  other  individual, 
coming  within  the  classifications  to  whether  an  officer  of  other  corporations 
burdens  or  duties  not  imposed  upon  in-  or  not,  to  carry  on  or  to  be  concerned 
dividuals  outside  the  classes,  these  in  the  business  of  buying  and  selling 
classifications  must  not  be  arbitrary  or  goods,  wares,  and  merchandise.  It  de- 
unreasonable,  but  must  rest  upon  some  nies  to  designated  officers  of  two  kinds 
difference  which  bears  a  reasonable  and  of  corporations  the  capacity  to  make 
just  relation  to  the  act  in  respect  to  contracts  and  to  use  their  property  as 
which  the  classification  is  proposed.  It  confessedly  is  permissible  to  all  other 
may  not  single  out  the  directors  of  one  persons  who  are  not  under  some  recog 
corporation,  and  solely  because  they  nized  legal  disability.  Such  a  denial 
are  such  directors,  prohibit  them  from  of  the  right  to  engage  in  the  mercantile 
engaging  in  some  other  business  open  business,  founded  exclusively  upon  the 
to  the  directors  of  all  other  corpora-  fact  that  the  person  denied  that  right 
tions ;  any  more  than  it  can  by  a  general  occupies  a  position  of  trust  in  a  par- 
enactment,  not  passed  in  the  exercise  of  ticular  corporation,  palpably  transcends 
the  police  power,  burden  one  corpora-  the  due  bounds  of  legislation;  and  when 
tion  with  a  liability  from  which  other  assailed  in  a  court  of  justice  it  must 
corporations  of  the  same  kind,  under  inevitably  fall." 
precisely  similar  circumstances,  are  re- 
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h.  Massachusetts. — An  enactment  foi'bidding  an  employer  to  im- 
pose a  fine  upon  or  to  withhold  wages  from  an  employee  engaged  in 
^weaving,  for  any  imperfections  in  the  weaving,  has  been  pronounced 
invalid  as  being  an  improper  interference  with  the  freedom  of  con- 
tract which  is  guaranteed  by  the  state  Constitution.*' 


IS  Com.  V.  Perry  (1891)  155  Mass. 
117,  14  L.R.A.  325,  31  Am.  St.  Rep.  533, 
28  N.  E.  1126  (Mass.  Stat.  1891,  chap. 
125 ) .  Knowlton,  J.,  who  delivered  the 
opinion  of  the  majority  of  the  court, 
■said:  "The  act  recognizes  the  fact  that 
imperfections  may  arise  in  weaving 
cloth,  and  it  is  evident  that  a  common 
cause  of  such  imperfections  may  be  the 
negligence  or  want  of  skill  of  the  weav- 
er. When  an  employer  has  contracted 
with  his  employee  for  the  exercise  of 
akill  and  care  in  tending  looms,  it  for- 
bids the  withholding  of  any  part  of  the 
contract  price  for  nonperformance  of 
the  contract,  and  seeks  to  compel  the 
payment  of  the  same  price  for  work 
vrhich  in  quality  falls  far  short  of  the 
requirements  of  the  contract  as  for  that 
which  is  properly  done.  It  does  not 
purport  to  preclude  the  employer  from 
bringing  a  suit  for  damages  against  the 
employee  for  a  breach  of  the  contract, 
but  he  must  pay  in  the  first  instance  the 
■wages  to  which  the  employee  would  have 
been  entitled  if  he  had  done  such  work 
as  the  contract  called  for.  It  is  obvious 
that  a  suit  for  damages  against  an  em- 
ployee for  failure  to  do  good  work 
"would  be  in  most  cases  of  no  practical 
value  to  the  employer,  and  theoretical 
remedy  of  this  sort  does  not  justify  a 
requirement  that  a  party  to  such  a  con- 
tract shall  pay  the  consideration  for 
performance  of  it  when  it  has  not  been 
performed.  ...  If  the  act  went  no 
further  than  to  forbid  the  imposition  of 
a  fine  by  an  employer  for  imperfect 
work,  it  might  be  sustained  as  within 
the  legislative  power  conferred  by  the 
Constitution  of  this  commonwealth,  in 
chap.  1,  §  1,  art.  4,  which  authorizes  the 
general  court  'to  make,  ordain,  and 
establish  all  manner  of  wholesome  and 
reasonable  orders,  laws,  statutes,  and 
ordinances,  directions  and  instructions, 
either  with  penalties  or  without,  so  as 
the  same  be  not  repugnant  or  contrary 
to  this  Constitution,  as  they  shall  judge 
to  be  for  the  good  and  welfare  of  this 
commonwealth,  and  for  the  government 
and  ordering  thereof,  and  of  the  sub- 
jects of  the   same.'     It  might  well  be 


held  that,  if  the  legislature  should  de- 
termine it  to  be  for  the  best  interests 
of  the  people  that  a  certain  class  of 
employees  should  not  be  permitted  to 
subject  themselves  to  an  arbitrary  im- 
position of  a  fine  or  penalty  by  their 
employer,  it  might  pass  a  law  to  that 
effect.  But  when  the  attempt  is  to 
compel  payment  under  a  contract  of  the 
price  for  good  work  when  only  inferior 
work  is  done,  a,  difi'erent  question  is 
presented.  .  .  .  The  manufacture  of 
cloth  is  an  important  industry,  essential 
to  the  welfare  of  the  community.  There 
is  no  reason  why  men  should  not  be 
permitted  to  engage  in  it.  Indeed,  the 
statute  before  us  recognizes  it  as  a 
legitimate  business,  into  which  any- 
body may  freely  enter.  The  right  to 
employ  weavers,  and  to  make  proper 
contracts  with  them,  is  therefore  pro- 
tected by  our  Constitution;  and  a  stat- 
ute which  forbids  the  making  of  such 
contracts,  or  attempts  to  nullify  them, 
or  impair  the  obligation  of  them,  vio- 
lates fundamental  principles  of  right 
which  are  expressly  recognized  in  our 
Constitution.  If  the  statute  is  held  to 
permit  a.  manufacturer  to  hire  weavers, 
and  to  agree  to  pay  them  a  certain  price 
per  yard  for  weaving  cloth  with  proper 
skill  and  care,  it  renders  the  contract 
of  no  effect  when  it  requires  him,  under 
a  penalty,  to  pay  the  contract  price  if 
the  employee  does  his  work  negligently 
and  fails  to  perform  his  contract.  For 
it  is  an  essential  element  of  such  a  con- 
tract that  full  payment  is  to  be  made 
only  when  the  contract  is  performed. 
If  it  be  held  to  forbid  the  making  of 
such  contracts,  and  to  permit  the  hir- 
ing of  weavers  only  upon  terms  that 
prompt  payment  shall  be  made  of  the 
price  for  good  work,  however  badly 
their  work  may  be  done,  and  that  the 
remedy  of  the  employer  for  their  der- 
elictions shall  be  only  by  suits  against 
them  for  damages,  it  is  an  interference 
with  the  right  to  make  reasonable  and 
proper  contracts  in  conducting  a  legiti- 
mate business  which  the  Constitution 
guarantees  to  every  one  when  it  de- 
clares that  he  has  a  'natural,  essential. 
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i.  Missouri. — An  enactment  declaring  it  to  be  unlawful  for  any 
•employer  engaged  in  "manufacturing  or  mining"  to  issue  in  payment 
of  wages  any  evidence  of  indebtedness,  payable  otherwise  than  in  law- 
ful money  of  the  United  States,  unless  the  same  was  redeemable  at 
its  face  value  in  cash  or  in  goods  or  supplies,  at  the  option  of  the 
holder,  was  declared  to  be  void,  both  as  being  special  legislation,  and 
as  being  an  unwarrantable  interference  with  right  of  contract.^* 


and  unalienable'  right  of  'acquiring, 
possessing,  and  protecting  property.' 
Whichever  interpretation  be  given  t6 
this  part  of  the  act,  we  are  of  the 
opinion  that  it  is  unconstitutional." 
Holmes,  J.,  delivered  a  strong  dissent- 
ing opinion,  in  the  course  of  which  he 
said:  "In  the  first  place,  if  the  statute 
is  unconstitutional,  as  construed  by  the 
majority,  I  think  it  should  be  construed 
more  narrowly  and  literally,  so  as  to 
save  it.  Taking  it  literally,  it  is  not  in- 
fringed, and  there  is  no  withholding  of 
wages,  when  the  employer  only  promises 
to  pay  a  reasonable  price  for  imper- 
fect work,  or  a  price  less  than  the  price 
paid  for  perfect  work,  and  does  pay 
that  price  in  fact.  But  I  agree  that  the 
act  should  be  construed  more  broadly, 
and  should  be  taken  to  prohibit  palpable 
■evasions,  because  I  am  of  the  opinion 
that  even  so  construed,  it  is  constitu- 
tional, so  far  as  any  argument  goes 
•which  I  have  heard.  The  prohibition, 
if  any,  must  be  found  in  the  words  of 
the  Constitution,  either  expressed  oi' 
implied  upon  a  fair  and  historical  con- 
struction. What  words  of  the  United 
States  or  state  Constitution  are  relied 
on?  The  statute  cannot  be  said  to 
impair  the  obligation  of  contracts  made 
after  it  went  into  effect.  Lehigh  Water 
Go.  v.  Easton  (1887)  121  U.  8.  388,  391, 
■30  L.  ed.  1059,  1060,  7  Sup.  Ct.  Rep. 
916.  So  far  as  it  has  been  pointed  out 
to  me,  I  do  not  see  that  it  interfers 
with  the  right  of  acquiring,  possessing, 
and  protecting  property  any  more  than 
the  laws  against  usury  or  gaming.  In 
truth,  I  do  not  think  that  that  clause 
of  the  Bill  of  Rights  has  any  applica- 
tion. It  might  be  urged,  perhaps,  that 
the  power  to  make  reasonable  laws 
Impliedly  prohibits  the  making  of  unrea- 
sonable ones,  and  that  this  law  is  un- 
reasonable. If  I  assume  that  this  con- 
struction of  the  Constitution  is  correct, 
and  that,  speaking  as  a  political  econo- 
mist, I  should  agree  in  condemning  the 
law,   still   I   should  not   be   willing  or 


think  myself  authorized  to  overturn 
legislation  on  that  ground,  unless  I 
thought  that  an  honest  difference  of 
opinion  was  impossible,  or  pretty  near- 
ly so.  But  if  this  statute  did  no  more 
than  to  abolish  in  certain  cases  con- 
tracts for  a  quantum  meruit,  and  re- 
coupment for  defective  quality  not 
amounting  to  a  failure  of  consideration, 
I  suppose  that  it  only  would  put  an 
end  to  what  are,  relatively  speaking, 
innovations  in  the  common  law,  and  I 
know  nothing  to  hinder  it.  This,  how- 
ever, is  not  all.  I  do  not  confine  my- 
self to  technical  considerations.  I  sup- 
pose that  this  act  was  passed  because 
the  operatives,  or  some  of  them,  thought 
that  they  were  often  cheated  out  of 
part  of  their  wages  under  a  false  pre- 
tense that  the  work  done  was  imperfect, 
and  persuaded  the  legislature  that  their 
view  was  true.  If  their  view  was  true, 
I  cannot  doubt  that  the  legislature  had 
the  right  to  deprive  the  employers  of 
an  honest  tool  which  they  were  using 
for  a  dishonest  purpose,  and  I  cannot 
pronounce  the  legislation  void,  as  based 
on  a  false  assumption,  since  I  know 
about  the  matter,  one  way  or  the  other. 
The  statute,  however  construed,  leaves 
the  employers  their  remedy  for  imper- 
fect work  by  action.  I  doubt  if  we  are 
at  liberty  to  consider  the  objection  that 
this  remedy  is  practically  worthless ; 
but  if  we  are,  then  the  same  objection  is 
equally  true,  although  for  different  rea- 
sons, if  the  workmen  are  left  to  their 
remedy  against  their  employers  for 
wages  wrongfully  withheld.  My  view 
seems  to  me  to  be  favored  by  Hancock 
V.  Yade^.  (1890)  121  Ind.  366,  6  L.R.A. 
.576,  16  Am.  St.  Rep.  396,  23  N.  E.  253, 
and  Slaughter  House  Gases  (1872)  16 
W^all.  36,  80,  81,  21  L.  ed.  394,  409, 
410." 

The  above  decision  was  followed  in 
Com.  V.  Potomska  Mills  Corp.  (1891) 
]55  Mass.  122,  note,  28  N.  E.  1128. 

estate  V.  Loomis  (1892)  115  Mo. 
307,  21  L.R.A.  802,  22  S.  W.  350,  revers- 
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On  the  latter  of  these  grounds  the  amended  enactment  which,  by  its 
terms,  is  applicable  to  "any  person,  firm,  or  corporation,"  has  also 


ing  (1892)  —  Mo.  —  21  L.R.A.  789, 
20  S.  W.  332  (Rev.  Stat.  1889,  §  7058). 
Black,  J.,  in  delivering  the  opinion  of 
the  majority  of  the  court,  said:  ["These 
provisions]  .  .  .  single  out  those 
persons  who  arc  engaged  in  carrying  on 
the  pursuits  of  mining  and  manufactur- 
ing, and  say  to  such  persons,  you  can- 
not contract  for  labor  payable  alone  in 
goods,  wares,  and  merchandise.  The 
farmer,  the  merchant,  the  builder,  and 
numerous  contractors  employing  thou- 
sands of  men,  may  make  such  contracts, 
but  you  cannot.  They  say  to  the  min- 
ing and  manufacturing  employees, 
though  of  full  age  and  competent  to 
contract,  still  you  shall  not  have  the 
power  to  sell  your  labor  for  meat  and 
clothing  alone,  as  others  may.  It  will 
not  do  to  say  these  sections  simply  regu- 
late payment  of  wages,  for  that  is  not 
their  purpose.  They  undertake  to  deny 
to  the  persons  engaged  in  the  two  de- 
signated pursuits  the  right  to  make  and 
enforce  the  most  ordinary  everyday  con- 
tracts,— a  right  accorded  to  all  other 
persons.  This  denial  of  the  right  to 
contract  is  based  upon  a  classification 
which  is  purely  arbitrary,  because  the 
ground  of  the  classification  has  no  re- 
lation whatever  to  the  natural  capacity 
of  persons  to  contract.  Now  it  may  be 
that  instances  of  oppressions  have  oc- 
curred and  will  occur  on  the  part  of 
some  mine  owners  and  manufacturers, 
but  do  they  not  occur  quite  as  fre- 
quently in  other  fields  of  labor?  Con- 
ceding that  such  instances  may  and  do 
occur,  still  that  furnishes  no  reasonable 
basis  for  depriving  all  persons  engaged 
in  the  two  lawful  and  necessary  pur- 
suits of  the  right  to  make  and  enforce 
everyday  contracts.  Liberty,  as  we  have 
seen,  includes  the  right  to  contract  as 
others  may;  and  to  take  that  right 
away  from  a  class  of  persons  following 
lawful  pursuits  is  simply  depriving  such 
persons  of  a  time-honored  right  which 
the  Constitution  undertakes  to  secure 
to  every  citizen.  Applying  the  prin- 
ciples of  constitutional  law  before  stat- 
ed, we  can  come  to  no  other  conclusion 
than  this:  that  these  sections  of  the 
statute  are  utterly  void.  They  attempt 
to  strike  down  one  of  the  fundamental 
principles  of  constitutional  government. 
If  they  can  stand,  it  is  difficult  to  see 


an  end  to  such  legislation,  and  the 
government  becomes  one  of  special  priv- 
ileges, instead  of  a  compact  'to  promote 
the  general  welfare  of  the  people.'  We 
place  our  conclusion  on  the  broad 
ground  that  these  sections  of  the  statute 
are  not  'due  process  of  law'  within  the 
meaning  of  the  Constitution.  .  .  . 
The  constitutional  declaration  that  nO' 
person  shall  be  deprived  of  life,  liberty, 
or  property  without  due  process  of  law 
was  designed  to  protect  and  preserve 
their  existing  rights  against  arbitrary 
legislation  as  well  as  against  arbitrary 
executive  and  judicial  acts.  The  sec- 
tions of  our  statute  in  question  deprive 
a  class  of  persons  of  the  right  to  make 
and  enforce  ordinary  contracts,  and 
they  introduce  a  system  of  state  pater- 
nalism which  is  at  war  with  the  funda- 
mental principles  of  our  government, 
and,  as  we  have  before  said,  are  not  due 
process  of  law."  Barclay,  J.,  delivered 
an  elaborate  and  well  argued  dissent- 
ing opinion,  in  the  course  of  which  he 
said:  "The  lawmaker  necessarily  deals, 
with  conditions  as  he  finds  them.  If  he 
observes  and  wishes  to  abate  some 
fraudulent  practice  or  abuse  of  power 
prevailing  only  in  one  line  of  business,, 
the  fact  that,  in  legislating  to  correct 
it,  he  does  not  also  include  in  his  rem- 
edy all  other  phases  in  human  affairs, 
can  furnish  no  reason  for  stigmatizing 
his  remedy  as  no  law  at  all.  If  an  act 
reaching  only  mining  and  manufactur- 
ing concerns  is,  on  that  account,  not 
'due  process  of  law,'  what  must  be  held 
of  statutes  establishing  special  rules  of 
liability,  or  business  regulations,  ap- 
plicable to  railroads  only,  to  warehouse- 
men, pawnbrokers,  auctioneers,  millers, 
and  the  many  other  classes  of  persons 
whose  affairs  form  topics  of  treatment 
in  separate  laws  in  Missouri?  Are  all 
such  statutes  void  because  each  relates  to 
persons  engaged  only  in  the  particular 
classes  of  business  named  in  it?  Prob- 
ably they  would  not  be  so  held.  Some- 
of  them  are  acted  on  and  enforced  al- 
most daily.  Yet  if  they  are  valid,  what, 
let  me  ask,  is  there  so  exceptional  about 
the  truck  system  that  precludes  legisla- 
tion applicable  to  those  lines  of  business; 
in  which  it  prevails?  ...  If  a  law 
applicable  only  to  persons  engaged  in 
mining   is   constitutional  when   dealing 
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been  pronounced  invalid."  But  the  position  thus  taken  seems  to  in- 
volve an  unwarrantable  disregard  of  the  decision  of  the  Federal  Su- 
preme Court  which  is  reviewed  in  subsec.  m,  infra. 


with  the  topics  of  their  health  and  safe- 
ty, it  is  obvious  that  an  act  designed  to 
prevent  fraud  or  oppression  in  the  pay- 
ment of  v^agea  in  mining  and  manufac- 
turing enterprises   is  not  objectionable 
on  the  ground  of  the  selection  or  'classi- 
lication'  of  those  enterprises  as  subjects 
for      separate      legislation.     ...     It 
seems    unreasonable    to    hold    that    the 
courts   alone   may   determine  v?hat  the 
public  policy  of  a  state  shall  be  respect- 
ing the  validity  of  agreements  between 
parties  situated  so  that  one  may  have 
undue  advantage  over  the  other.     Why 
has  not  the  legislature  power,  by  gen- 
eral law  operating  on  future  dealings, 
to  declare  a  similar  public  policy?"    He 
considered  that  the  effect  of  the  enact- 
ment  in   question   was   "to   establish  a 
just  standard  of  value  for  every  dollar 
due   for  wages.     It  does   not  differ   in 
principle  from  governmental  regulations 
in  the  form  of  laws  by  which  a  person 
who  has  contracted  to  receive  a  yard  of 
cloth  or  a  bushel  of  corn  is  protected 
against  the  necessity  of  accepting  such 
a  short  yard  or  light  bushel  as  the  seller 
may  choose  to  impose  upon  him.     Stat- 
utes  designed   to  prevent  that   sort  of 
overreaching  have  been  universally  re- 
garded as  proper  exertions  of  the  police 
power.     ...     In  view  of  the  onerous 
bearing  of  the  truck  system  upon  some 
of  those  whom  it  affects,  in  compelling 
them   to   accept   payment  for   labor   in 
articles  whose  value  is  determined  by 
the   party   adversely   interested   in   the 
bargain,   this   statute    (which   seeks  to 
relieve   against   that   hardship)    should 
be   held    (no    less    than    those    already 
mentioned)  'due  process  of  law.'     .     .    . 
It    has    been    suggested,    in    the    main 
opinion  as  well  as  at  the  bar,  tliat  the 
statute  in  question  is  subject  to  criti- 
cism as  being  an  exhibition  of  paternal- 
ism   in   government.      To    this    it    may 
properly  be  answered  that  that  consid- 
eration  affects   only  the  policy   of   the 
statute,  and  not  the  constitutional  pow- 
er of  the  legislature  to  enact  it.     Stud- 
ents of  juridical  history  are  aware  that 
governmental   interferences   with   liber- 
ty of  contract  between  man  and  man 
are   less   frequent  now  than  in   earlier 
epochs   of   the   English    law.     Spencer, 
'Justice,'  chap.   15,  §  70;   Mayme,  An- 


cient Law,  3  Am.  ed.  chap.  9,  p.  295. 
But  the  power  to  interfere  when  neces- 
sary to  prevent  oppression  is  an  im- 
portant prerogative  of  sovereignty,  and 
resides  in  the  people  of  this  state,  sub- 
ject only  to  the  limitations  expressed  in 
their  Constitution.  The  cure  for  pater- 
nal legislation  is  not  to  be  found  in  an 
assumption  by  the  courts  of  any  part 
of  the  power  of  self-government  belong- 
ing to  the  people  or  their  representa- 
tives." 

IB  State  V.  Missouri  Tie  &  Timber  Co. 
(1904)   181  Mo.  536,  65  L.R.A.  588,  103 
Am.  St.  Rep.  614,  80  S.  W.  933,  2  Ann. 
Cas.    119    (Rev.    Stat.    1899,    §§    8142- 
8144).    The  contention  of  the  state  was 
that  "in  the  circumstances  covered  by 
the  act  in  question,  the  employer  and 
employee  are  not  upon  an  equal  footing, 
but  that  the  laborer,  owing,  as  a  rule, 
to  his  necessities,  is  at  a,  disadvantage, 
and  that  as  the  right  to  contract  is  not 
absolute,  the  state,  in  the  exercise  of  its 
police    powers,    had    the    authority    to 
pass  the  act  in  question  as  a  police  regu- 
lation."    The  court  admitted  that  this 
contention  was  supported  by  Hancock  v. 
Yaden    (1890)    121   Ind.   366,   6   L.R.A. 
576,  16  Am.  St.  Rep.  396,  23  N.  E.  253 
(see  note  7,  supra),  but  said  that  the 
authority  of  that  case  had  already  been 
repudiated    by    the    court    in    State    v. 
Loomis   (1893),  115  Mo.  307,  21  L.R.A. 
789,  22  S.  W.  350.    It  was  also  conceded 
that  a  view  similar  to  that  of  the  In- 
diana court  was  reflected  in  Ha/riison  v. 
Krwxville   Iron   Co.    (1899)    103    Tenn. 
421,   56   L.R.A.   316,   76   Am.   St.   Rep. 
682,  53  S.  W.  955,  and  the  affirming  de- 
cision in   (1901)   183  U.  S.  13,  46  L.  ed. 
55,  22  Sup.  Ct.  Rep.  1.      (See  note  19, 
infra.)     But  the  court  was  of  opinion 
that  "under  the  great  weight  of  author- 
ity the  act  in  question  cannot  be  upheld, 
in  so  far  as  defendant  company  and  its 
adult  employees  are  concerned,  upon  the 
ground  of  its  being  a  police  regulation, 
for  it  cannot  be  said  that  the  defendant, 
in  operating  its  tie  and  timber  business, 
is  anyway  pursuing  a  public  business, 
or  has  devoted  its  property  to  a  public 
use,  and  the  statute  must  be  held  un- 
constitutional upon  the  ground  that  it 
interferes  with  or  abridges  the  right  of 
persons  competent  to  contract  with  each 
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j.  New  Jersey. — In  one  case  it  was  questioned  whether  an  act  for- 
bidding certain  designated  persons  to  pay  the  wages  of  workmen  or 
employees  in  "store  goods,  merchandise,  printed  or  verbal  orders,  or 
duebills  of  any  kind,"  was  valid ;  but  the  point  was  not  determined.'^ 

k.  Pennsylvania. — An  enactment  which  required  all  persons,  firms, 
companies,  corporations,  or  associations,  engaged  in  mining  or  manu- 
facturing any  mineral,  to  pay  their  employees  at  least  once  a  month 
in  lawful  money  of  the  United  States,  or  by  orders  redeemable  in  such 
within  thirty  days,  was  pronounced  invalid  as  being  an  interference 
with  the  right  of  contract.'" 

I.  South  Carolina. — A  provision  declaring  it  to  be  unlawful  for 
"any  corporation,  person,  or  firm,"  to  issue  for  payment  of  wages  any 
evidence  of  indebtedness  payable  otherwise  than  in  lawful  money  of 
the  United  States,  unless  the  same  is  negotiable  in  cash  or  goods,  at 
the  option  of  the  holder,  has  been  held  to  be  valid,  although  agri- 
cultural contracts  or  advances  made  for  agricultural  purposes  are  ex- 
cepted from  its  purview.'' 


other  with  respect  to  the  manner  in 
which  defendant's  employees  were  to  be 
paid  for  their  services.  The  right  to 
labor  or  employ  labor,  and  make  con- 
tracts with  respect  thereto,  upon  such 
terms  as  may  be  agreed  upon,  is  both  a 
liberty  and  property  right,  and  is  in- 
cluded in  the  guaranty  of  the  Constitu- 
tion which  provides  'that  no  person 
shall  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law.' 
Const.  §  30,  art.  2.  Nor  can  such  right 
to  contract  be  arbitrarily  interfered 
with,  but  may  be  subject  to  limitations 
growing  out  of  duties  which  the  in- 
dividual owes  to  society;  but  such  lim- 
itation must  be  upon  some  reasonable 
basis,  and  not  arbitrarily.  Ritchie  v. 
People  (1895)  155  111.  98,  29  L.R.A. 
79,  46  Am.  St.  Rep.  315,  40  N.  E.  454." 
The  doctrine  enounced  in  this  case  was 
also  applied  in  Leach  v.  Missouri  Tie 
&  Timber  Co.  ( 1905 )  111  Mo.  App.  650, 
86  S.  W.  579. 

16  In  Cumberland  Glass  Mfg.  Co.  v. 
State  (1895)  58  N.  J.  L.  224,  33  Atl. 
210  (act  of  1880,  §  1,  Supp.  Rev.  p. 
771). 

It  Qodcharles  v.  Wigeman  (1886) 
113  Pa.  431,  6  Atl.  354  (act  of  June  29, 
1881 ) .  This  decision  was  put  upon  the 
broad  ground  that  the  legislature  had 
attempted,  "to  do  what,  in  this  country, 
cannot  be  done ;  that  is,  prevent  persons 
who   are  sui  juris   from   making  their 


own  contracts.  The  act  is  an  infringe- 
ment alike  of  the  right  of  the  employer 
and  the  employee;  more  than  this,  it  is 
an  insulting  attempt  to  put  the  laborer 
under  a  legislative  tutelage,  which  is 
not  only  degrading  to  his  manhood,  but 
subversive  of  his  rights  as  a  citizen  of 
the  United  States.  He  may  sell  his  labor 
for  what  he  thinks  best,  whether  money 
or  goods,  just  as  his  employer  may  sell 
his  iron  or  coal;  and  any  and  every  law 
that  proposes  to  prevent  him  from  so 
doing  is  an  infringement  of  his  consti- 
tutional privileges,  and  consequently 
vicious  and  void."  The  decision  seems 
to  be  essentially  inconsistent  with  the 
ruling  of  the  Federal  Supreme  Court 
which  is  reviewed  in  subsec.  m,  post. 

1^  Johnson  v.  Spartan  Mills  (1904) 
68  S.  C.  339,  47  S.  E.  695,  1  Ann.  Cas. 
409  (Code  1902,  §§  2719,  2720).  Dis- 
cussing the  question  whether  their  ex- 
ception of  agricultural  contracts  con- 
stitutes an  arbitrary  classification,  the 
court  said:  "The  two  systems  of  labor 
engaged  in  farming,  on  the  one  hand, 
and  manufacturing,  on  the  other,  and 
the  conditions  surrounding  each,  are 
distinct  in  many  ways.  The  large  num- 
ber of  mill  operatives,  aggregated  into 
communities,  as  contrasted  with  the 
few  laborers  in  the  employ  of  the  aver- 
age farmer,  and  scattered  throughout 
the  country;  the  daily  output  of  the 
mills,    as    contrasted    with    the    yearly 
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m.  Tennessee. — ^By  the  Supreme  Court  of  the  United  States,  an. 
enactment  requiring  employers  who  issue  written  evidences  of  indebt- 
edness for  the  payment  of  wages  to  redeem  them  in  lawful  money, 
at  their  face  value,  has  been  pronounced  to  be  a  legitimate  restrictign 
of  the  right  of  contract/* 

product  of  the  farm;   the  resources  of 
aggregated    wealth   to   command   ready 
cash,  compared  with  the  ability  to  pay 
always  in  cash  of  the  average  farmer, 
dependent  for  his  cash  upon  crops  once 
a  year;  the  consequent  ease  with  which 
manufacturers  may  carry  out  a  system 
involving  regular  pay  days  in  cash  at 
brief  intervals  throughout  the  year,  as 
contrasted   with   the   difficulties   in   the 
way  of  the  farmer  to  comply  with  such 
a    system ;    the    rarity   of   contracts    to 
pay     mill     laborers     in     anything    but 
money;    the   prevalence   of   farm   labor 
contracts   involving  payment   of  wages 
in  supplies  or  farm  products, — are  some 
of  the  considerations  which  would  make 
it  reasonable  to  have  some  differences 
in  the  regulations  made  for  the  protec- 
tion of  the  respective  classes  of  labor. 
It  is  well  known  that  many  agricultur- 
ists contract  to   pay  a   portion  of   the 
wages    of    labor    in    supplies    obtained 
through    orders    upon     merchants.      A 
very  prevalent  system  of  farming  exists 
in   this    state,    under   which    the    farm 
laborer  agrees  to  receive  a  share  of  the 
crops   grown   or   cultivated  by   him   as 
compensation  for  his  labor;  but  in  the 
meantime,  until  the  crops  are  gathered 
and  divided,  the  landowner  undertakes 
to   make   advances    in   supplies,    to   be 
deducted    from    the    laborer's    share    of 
the  crop.    The  necessities  of  the  average 
farmer   often  compel  him  to  make   ar- 
rangements with  some  merchant  to  fill 
his  orders  for  supplies  to  such  laborers. 
Now,  but  for  the  proviso  in  §  2719,  all 
orders  for  supplies  which  could  be  con- 
strued to  be  in  payment  for  labor  issued 
by  landowners  to  farm  laborers  under 
these   circumstances   would  be   redeem- 
able in  cash  in  the  hands   and  at  the 
option  of  the  laborer,  if  presented  for 
redemption,  as  required  by  the  statute, 
notwithstanding   the   laborer's   contract 
to  the  contrary,  although  such  contract 
is    a   part    of   a   prevalent   system    ad- 
vantageous to  both  landowner  and  la- 
borers.    To  place  orders  of  landowners, 
made  under  such  circumstances,  in  ths 
category  of  merchandise  checks,  etc.,  re- 
deemable in  cash,  as  prescribed  in  the 


statute,  would  very  seriously  affect  the 
system  of  labor  contracts  on  farms." 

19  Knoxville    Iron    Co.    v.    Ha/rbison 
(1901)    183  U.  S.  13,  46  L.  ed.  55,  22 
Sup.   Ct.  Eep.   1,   affirming    (1899)    103 
Tenn.  421,   56   L.R.A.   316,   76  Am.   St. 
Rep.  682,  53  S.  W.  955    (Tenn.  act  of 
March    17,    1899).      The    following    re- 
marks were  made  by  the  state  court: 
"The  limitation  placed  upon  the  right. 
of  contract  by  this  act  is  not  arbitrary 
and   oppressive,   but   entirely   just   and 
reasonable.     While  in  some  sense  quali- 
fying certain  contracts  of  the  employer, 
it  in  no  sense  works  a  great  hardship' 
upon   him.      It   only   requires   that,    in 
certain  events,  he  shall  pay  the  wages 
of  his  employee  in  money,  rather  than 
in  something  less  desirable.     The  legis- 
lature, as  it  thought,  found  the  employee- 
at  a  disadvantage  in  this  respect,  and 
by   this   enactment  undertook   to   place 
him  and  the  employer  more  nearly  upon 
an  equality.     This  alone  commends  the- 
act  and   entitles   it  to  a  place   on  the 
statute  book  as  a  valid  police  regula- 
tion.    Besides  the  amelioration  of  the 
employee's   condition   in  the  way  men- 
tioned, the  act  was  intended  and  is  well 
calculated  to  promote  the  public  peace 
and  good  order,  and  to  lessen  the  grow- 
ing tendency  to  strife,  violence,  and  even 
bloodshed  in  certain  departments  of  im- 
portant trade  and  business."    The  above 
statement  was  approved  by  the  Federal 
Supreme    Court,    which   also    observed: 
"Confessedly,  the  enactment  now  called 
in  question   is   in   all   respects   a  valid 
statute,  and  free  from  objection  as  such, 
except  that  it  is  challenged  as  an  arbi- 
trary   interference    with    the    right    of 
contract,  on  account  of  which  it  is  said 
that  it  is  unconstitutional  and  not  the 
'law    of    the   land'    or    'due    process    of 
law.'       The     act     does,     undoubtedly, 
abridge  or  qualify  the  right  of  contract, 
in  that  it  requires  that  certain  obliga- 
tions  payable   in  the   first  instance   in 
merchandise  shall  in  certain  contingen- 
cies  be    paid    in    money;    yet   it   is   as 
certainly  general  in  its  terms,  embrac- 
ing   equally    every    employer    and    em- 
ployee   who    is    or    may    be    in    like- 
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n.  Texas. — An  enactment  by  which  it  was  declared  to  be  unlawful 
for  any  person,  firm,  association  of  persons,  corporation,  or  agent  of 
either,  to  issue  any  ticket,  check,  or  writing  obligatory  to  any  servant 
or  employee  for  labor  performed,  redeemable  or  payable  in  goods  or 
merchandise,  was  annulled  on  the  ground  that  it  interfered  with  the 
right  of  contract.*" 


situation  and  circumstances,  and  it  is  en- 
forceable in  the  usual  modes  established 
in  the  administration  of  government 
with  respect  to  kindred  matters.  .  .  . 
The  legislature  evidently  deemed  the  la- 
borer at  some  disadvantage  under  ex- 
isting laws  and  customs,  and  by  this 
act  undertook  to  ameliorate  his  condi- 
tion in  some  measure  by  enabling  him 
or  his  bona  fide  transferee,  at  his  elec- 
tion and  at  a  proper  time,  to  demand 
and  receive  his  unpaid  wages  in  money 
rather  than  in  something  less  valuable. 
Its  tendency,  though  slight  it  may  be, 
is  to  place  the  employer  and  employee 
upon  equal  ground  in  the  matter  of 
wages,  and,  so  far  as  calculated  to  ac- 
complish that  end,  it  deserves  commen- 
dation. Being  general  in  its  operation, 
and  enforceable  by  ordinary  suit,  and 
being  unimpeached  and  unimpeachable 
upon  other  constitutional  grounds,  the 
act  is  entitled  to  full  recognition  as  the 
'law  of  the  land,'  and  'due  process  of 
law,'  as  to  the  matters  embraced,  with- 
out reference  to  the  state's  police  pow- 
■er,  as  was  held  of  an  act  imposing  far 
greater  restrictions  upon  the  right  of 
contract.  .  .  .  The  passage  of  this 
act  was  a  legitimate  exercise  of  police 
power,  and  upon  that  ground  also  the 
legislation  is  well  sustained.  The  first 
right  of  a  state,  as  of  a  man,  is  self- 
protection;  and  with  the  state  that 
right  involves  the  universally  acknowl- 
edge power  and  duty  to  enact  and  en- 
force all  such  laws  not  in  plain  con- 
flict with  some  provision  of  the  state 
or  Federal  Constitution  as  may  rightly 
be  deemed  necessary  or  expedient  for 
the  safety,  health,  morals,  comfort,  and 
welfare  of  its  people."  Referring  to 
St.  Louis,  I.  M.  &  8.  R.  Go.  v.  Paul 
(1899)  173  U.  S.  404,  43  L.  ed.  746,  19 
Sup.  Ct.  Rep.  419  (see  §  2826,  note 
1,  post),  in  which  stress  had  been 
laid  in  the  opinion  on  the  fact  that, 
in  the  Constitution  of  the  state,  in 
■which  the  case  originated,  the  power 
to  amend  corporation  charters  was 
reserved    to    the    state,    the    court    re- 


marked: "It  is  also  true  that,  inas- 
much as  the  right  to  contract  is  not 
absolute  in  respect  to  every  matter,  but 
may  be  subjected  to  the  restraints  de- 
manded by  the  safety  and  welfare  of  the 
state  and  its  inhabitants,  the  police 
power  of  the  state  may,  within  defined 
limitations,  extend  over  corporations 
outside  of  and  regardless  of  the  power 
to  amend  charters." 

In  Dayton  Coal  &  I.  Co.  v.  Barton 
(1901)  183  U.  S.  23,  46  L.  ed.  61,  22 
Sup.  Ct.  Rep.  5,  affirming  (1899)  103 
Tenn.  604,  53  S.  W.  970,  it  was  held 
that  this  statute  was  valid  in  respect 
of  foreign  as  well  as  of  domestic  corpo- 
rations, since  the  right  of  the  former  to 
do  business  in  the  state  was  to  be 
deemed  subject  to  th^e  condition  of  obey- 
ing the  regulations  prescribed  by  state 
laws. 

^0  Jordan  v.  State  (1907)  51  Tex. 
Crim.  Rep.  531,  11  L.R.A.(N.S.)  603, 
103  S.  W.  633,  14  Ann.  Cas.  616.  The 
court  said:  "Several  reasons  are  urged 
why  the  pleading  does  not  show  any 
offense,  and  that  the  law  under  which 
the  pleading  is  drawn  is  unconstitu- 
tional, in  that  it  violates  article  1,  §  19 
of  the  state  Constitution,  besides  two 
clauses  of  the  Federal  Constitution,  and 
that  it  interferes  with  the  right  of  free 
contract  between  the  citizens  of  this 
state  in  relation  to  their  private  mat- 
ters. We  are  of  opinion  that  these  con- 
tentions are  correct.  .  .  .  As  we  un- 
derstand the  question,  labor  is  property, 
and  the  laborer  has  the  same  right  to 
sell  his  labor  and  make  contracts  with 
reference  thereto  as  he  would  any  other 
property  he  had.  The  legislature  has 
no  authority  to  prevent  the  citizenship 
of  this  country  from  making  their  own 
contracts,  nor  to  interfere  with  the  free- 
dom of  contract  between  workman  and 
employer."  "Under  this  law  no  citizen 
of  the  state,  having  another  in  his  em- 
ployment, could  give  an  order  or  a 
check  or  any  character  of  writing  to 
another  to  pay  off  the  holder  of  the 
check  or   writing  in  any  character  of 
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0.  Washington. — An  amendment  to  an  act  which  prohibited  corpo- 
rations, etc.,  from  paying  employees  by  orders,  etc.,  or  otherwise  than 
in  lawful  money,  unless  such  orders,  etc.,  are  negotiable  in  money, 
provides  that  wages  earned  by  laborers  shall  be  payable  whenever  they 
cease  work.  This  supplementary  clause  has  been  sustained  against 
the  objection  that  it  deprives  citizens  of  property  without  due  process 
of  law.*^ 

p.  West  Virginia. — ^An  enactment  which  forbade  any  person,  firm, 
corporation,  or  association,  engaged  in  mining  or  manufacturing,  to 
issue  for  the  payment  of  labor  any  order  or  other  paper,  unless  it 
purported  to  be  redeemable  for  its  face  value,  in  lawful  money  of  the 
United  States,  was  held  to  be  unconstitutional  as  being  an  improper 
interference  with  the  right  of  contract.** 


goods  or  merchandise.  Under  this  law, 
the  farmer  could  not  pay  off  his  em- 
ployee or  hired  hand  at  the  end  of  the 
day,  week,  or  month  by  giving  him  an 
order,  or  a.  check,  or  any  paper  in  writ- 
ing calling  for  payment  in  goods  or 
merchandise.  In  other  words,  this  law 
would  prevent  the  employer  and  em- 
ployee from  entering  into  any  contract 
by  which  the  labor  performed,  or  to  be 
performed,  by  the  employee,  could  be 
discharged  or  paid  oflf  in  merchandise 
at  the  hands  of  another.  That  this  is 
violative  of  every  fundamental  principle 
of  the  right'  of  contract  will  hardly  need 
more  than  the  mere  statement  of  the 
proposition.  Police  power  or  police  reg- 
ulation cannot  be  upheld  to  the  ex- 
tent that  it  will  prevent  the  citizenship 
of  this  country  making  such  contracts 
as  they  see  proper,  so  long,  at  least, 
as  the  law  ignores  coercion,  or  some  of 
those  matters  that  might  enter  into 
and  prevent  a  free  and  untrammeled 
contract.  If  the  contracting  parties  pre- 
fer to  pay  oflf  and  receive  in  pay  for 
labor  any  goods  or  merchandise,  or  any 
commodity  that  is  suitable  to  the  con- 
tracting parties,  it  would  be  beyond  the 
police  power  to  prevent  such  contract. 
We  are  dealing  only  with  the  law  as 
enacted;  nor  are  we  alluding  to,  or  un- 
dertaking to  discuss,  any  law  that  was 
not  intended  for  the  benefit  of  the  weak- 
er and  against  the  strong,  or  any  legis- 
lation to  prevent  coercion  on  the  part 
of  either  of  the  contracting  parties. 
Those  questions  are  not  involved  in  this 
law,  for,  by  its  very  terms,  it  was  enact- 
ed to  prevent  any  contract  from  being 
entered  into  between  the  parties  where 
M.  &  S.  Vol.  VIII.— 548. 


the  pay  was  to  be  in  goods  or  merchan- 
dise. This  law  is  not  a  sanitary  meas- 
ure, nor  is  it  enacted  to  protect  in- 
fants and  insane  people."  The  court 
reviewed  several  cases  which  supported 
its  own  position  and  explicitly  repu- 
diated the  authority  of  State  v.  Peel 
Splint  Coal  Co.  (1892)  36  W.  Va.  802, 
17  L.R.A.  385,  15  S.  E.  1000  (see  subsec. 
q,  infra ) .  But,  strangely  enough,  the 
decision  of  the  Federal  Supreme  Court, 
reviewed  in  subsec.  m,  a  supra,  was  not 
referred  to. 

21  Shortall  v.  Puget  Sound  Bridge  & 
Dredging  Co.  (1907)  45  Wash.  290,  122 
Am.  St.  Rep.  899,  88  Pac.  212.  The 
court  said:  "We  think  the  practice, 
pursued  by  certain  employers  of  labor, 
of  paying  the  wages  of  their  employees 
in  orders  drawn  upon  stores,  redeemable 
in  commodities  other  than  lawful  money 
of  the  United  States,  and  of  postponing 
the  day  of  payment  until  long  after  the 
wages  were  earned,  was  a  real  evil,  op- 
erating to  the  detriment  of  the  wage 
earner,  and  consequently  to  the  detri- 
ment of  the  state.  As  such,  the  prac- 
tices were  subject  to  correction  by  the 
legislature,  and  its  act  in  that  regard 
was  well  within  the  rules  of  sound  pub- 
lic policy." 

88  State  V.  Goodwill  (1889)  33  W.  Va. 
179,  6  L.R.A.  621,  25  Am.  St.  Rep.  863, 
10  S.  E.  285  (Acts  1887,  chap.  63,  §§  1, 
3 ) .  The  scope  of  the  decision  as  stated 
in  the  headnote  written  by  the  court  is 
as  follows:  "It  is  not  competent  for 
the  legislature  under  the  Constitution, 
to  single  out  owners  and  operators  of 
mines  and  manufacturers  of  every  kind, 
and  provide  that  they  shall  bear  bur- 
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The  same  position  was  taken  with  regard  to  an  enactment  which 
declared  it  to  be  unlawful  for  the  employers  to  sell  their  merchandise 
to  their  employees  at  a  higher  per  cent  of  profit  than  they  sell  to 
persons  not  employed  by  them.*' 


dens  not  imposed  on  other  owners  of 
property  or  employers  of  labor,  and  pro- 
hibit them  from  making  contracts  which 
it  is  competent  for  other  owners  of 
property  or  employers  of  labor  to  make. 
Such  legislation  cannot  be  sustained  as 
an  exercise  of  the  police  power."  Re- 
ferring to  §  1  of  the  14th  Amendment 
of  the  Federal  Constitution,  and  Art.  3, 
§  1,  of  the  West  Virginia  Constitution, 
to  the  effect  that  citizens  have  an  inher- 
ent right  to  "the  enjoyment  of  life  and 
liberty,  with  the  means  of  acquiring  and 
possessing  property,  and  of  pursuing 
and  obtaining  happiness  and  safety," 
the  court  propounded  the  question: 
"Can  the  legislature,  in  view  of  these 
constitutional  guaranties,  limit  or  for- 
bid the  right  of  contract  between  parties 
under  no  mental,  corporal,  or  oUier  dis- 
ability, when  the  subject  of  contract  is 
lawful,  not  public  in  its  character,  and 
the  exercise  of  it  is  purely  private  and 
personal  to  the  parties  themselves?" 
The  grounds  upon  which  it  was  con- 
sidered that  a  negative  answer  was  indi- 
cated were  stated  thus:  "The  rights  of 
every  individual  must  stand  or  fall  by 
the  same  rule  of  law  that  governs  every 
other  member  of  the  body  politic  under 
similar  circumstances;  and  every  par- 
tial or  private  law  which  directly  pro- 
poses to  destroy  or  affect  individual 
rights,  or  does  the  same  thing  by  re- 
stricting the  privileges  of  certain  classes 
of  citizens,  and  not  of  others,  when  there 
is  no  public  necessity  for  such  discrimi- 
nation, is  unconstitutional  and  void." 
"The  property  which  every  man  has  in 
his  own  labor,  as  it  is  the  original  foun- 
dation of  all  other  property,  so  it  is  the 
most  sacred  and  inviolable.  ...  It 
is  equally  an  encroachment  both  upon 
the  just  liberty  and  rights  of  the  work- 
man and  his  employer,  or  those  who 
might  be  disposed  to  employ  him,  for 
the  legislature  to  interfere  with  the 
freedom  of  contract  between  them,  as 
such  interference  hinders  the  one  from 
working  at  what  he  thinks  proper,  and 
at  the  same  time  prevents  the  other  from 
employing  whom  he  chooses.  A  person 
living  under  the  protection  of  this  gov- 
ernment  has   the    right   to    adopt   and 


follow  any  lawful  industrial  pursuit, 
not  injurious  to  the  community,  which 
he  may  see  fit.  And,  as  incident  to 
this,  is  the  right  to  labor  or  employ 
labor,  make  contracts  in  respect  thereto 
upon  such  terms  as  may  be  agreed  upon 
by  the  parties,  to  enforce  all  lawful  con- 
tracts, to  sue  and  give  evidence,  and  to 
inherit,  purchase,  lease,  sell,  and  con- 
vey property  of  every  other  kind.  The 
enjoyment  or  deprivation  of  these  rights 
and  privileges  constitutes  the  essential 
distinction  between  freedom  and  slav- 
ery; between  liberty  and  oppression. 
.  .  .  The  vocation  of  an  employer,  as 
well  as  that  of  his  employee,  is  his 
property.  Depriving  the  owner  of  prop- 
erty of  one  of  its  attributes  is  depriving 
him  of  his  property,  under  the  pro- 
visions of  the  constitution.  People  ex 
rel.  Manhattan  8av.  Inst.  v.  Otis  (1882) 
90  N.  Y.  48.  The  right  to  use,  buy, 
and  sell  property,  and  contract  in  re- 
spect thereto,  including  contracts  for 
labor, — which  is,  as  we  have  seen,  prop- 
erty,— is  protected  by  the  constitution. 
If  the  legislature,  without  any  public 
necessity,  has  the  power  to  prohibit  or 
restrict  the  right  of  contract  between 
private  persons  in  respect  to  one  lawful 
trade  or  business,  then  it  may  prevent 
the  prosecution  of  all  trades,  and  regu- 
late all  contracts."  The  contention  that 
the  act  was  a  valid  exercise  of  the  police 
power  was  disposed  of  with  the  remark 
that  this  power,  however  broad  and  ex- 
tensive, is  not  above  the  Constitution, 
and  must  be  exercised  in  subordination 
to  it. 

is  State  V.  Fire  Creek  Coal  &  Golte 
Co.  (1889)  33  W.  Va.  188,  6  L.R.A. 
359,  25  Am.  St.  Rep.  891,  10  S.  B.  288 
(Acts  1887,  chap.  63,  §  4).  The  court 
said:  "There  are  many  considerations 
for  selling  goods  or  supplies  at  a  less 
per  cent  of  profit  to  one  customer  than 
to  others.  The  goods  may  be  of  the 
'like  character,  kind,  quality,  and  quant- 
ity,' and  still  there  may  be  considera- 
tions, entirely  proper,  why  the  sale 
should  not  be  at  the  same  price  in  all 
cases, — such  as  the  character  and 
promptness  of  the  customer;  the  risk  of 
loss  or  time  of  payment;  the  aggregate 
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In  1891  the  legislature  passed  another  act,  -which  was  of  a  similar 
tenor  in  regard  to  the  restrictions  imposed,  but  which  was  so  expressed 
as  to  be  applicable  to  all  classes  of  employers.  In  the  case  cited  below^ 
the  judges  were  equally  divided  upon  the  question  whether  this  stat- 
ute was  valid.  Those  who  were  in  favor  of  sustaining  it  based  their 
opinion  upon  the  consideration  that  it  was  a  legitimate  exercise  of 
the  police  power,  as  being  designed  to  prevent  fraud  and  oppression."* 


amount  of  purchases  by  the  same  person 
of  different  kinds  of  goods  or  supplies. 
It  may  be  more  profitable  to  sell  a  large 
bill  of  different  kinds  of  goods  to  a 
large  consumer  than  to  sell  one  of  the 
same  kind  of  articles  to  one  who  buys 
nothing  else.  The  statute  is  a  Procrus- 
tean bed.  It  consigns  all  sizes  and  con- 
ditions to  the  same  measure  of  treat- 
ment, regardless  of  their  differences.  It 
excludes  all  freedom  in  trade,  and  all 
considerations  of  mutual  benefit,  and 
even  charity.  If  the  employer  sells 
goods  to  the  family  of  some  friend,  in 
indigent  circumstances,  at  less  than 
cost,  then,  under  this  statute,  he  must 
sell  at  the  same  price  to  all  his  em- 
ployees. But  it  is  unnecessary  to  illus- 
trate the  vices,  the  crudities,  and  the 
injustice  of  the  statute.  That  it  is  an 
attempt  to  do  for  private  citizens,  un- 
der no  physical  or  mental  disabilities, 
what  they  can  best  do  for  themselves,  is 
apparent.  It  selects  miners  and  manu- 
facturers as  a  class,  and  denies  to  them 
privileges  which  are  not  only  proper 
and  legitimate  in  themselves,  but  also 
to  some  extent  necessary  and  unavoid- 
able in  the  conduct  of  the  business, — 
privileges  which  concern  private  affairs 
solely,  and  which  are  enjoyed  by  all 
other  classes  of  citizens.  ...  In 
condemning  this  statute,  we  do  not  wish 
to  give  countenance  to  the  idea  that  any 
employer,  whether  he  is  engaged  in 
mining,  manufacturing,  or  any  other 
business,  has  the  right  to  discriminate 
against  his  employees,  by  selling  to 
them  goods  or  supplies,  under  similar 
circumstances,  at  a  greater  per  cent  of 
profit  than  he  does  to  his  other  cus- 
tomers. Such  a  discrimination  is  not 
only  unjust,  but  it  is  subversive  of  the 
first  principles  of  trade;  and  no  em- 
ployee should  buy  from  such  employer. 
The  remedy  is  in  the  hands  of  the  em- 
ployee. He  is  not  compelled  to  buy 
from  his  employer;  and  the  general  law, 
without  any  special  statute,  will  fully 
protect   him   in   his   refusal   to   do   so. 


The  ground  on  which  this  act  is  con- 
demned is  that  it  is  class  legislation, 
and  an  unjust  interference  with  the 
rights,  privileges,  and  property  of  both 
the  employer  and  the  employee,  and 
places  upon  both  the  badge  of  slavery, 
by  denying  to  the  one  the  right  of  man- 
aging his  own  private  business,  and  as- 
suming that  the  other  has  so  little  ca- 
pacity and  manhood  as  to  be  unable  to 
protect  himself  or  manage  his  own  pri- 
vate affairs." 

Si  State  V.  Peel  Splint  Coal  Co. 
(1892)  36  W.  Va.  802,  17  L.R.A.  385,  15 
8.  E.  1000.  In  this  case  the  provisions 
in  Laws  1891,  chap.  76,  §  1,  regarding 
the  payment  of  wages,  and  in  Laws 
1891,  chap.  82,  §  1,  regarding  the  weigh- 
ing of  coal  in  mines  where  workmen 
were  paid  by  weight,  were  considered  at 
the  same  time.  The  following  passages 
may  be  quoted  from  the  opinion  of 
Lucas,  P.,  one  of  the  judges  who  was  in 
favor  sustaining  the  act :  "It  is  claimed 
that  the  acts  in  question  are  infringe- 
ments of  the  1st  section  of  the  Bill  of 
Rights  because  they  impair  the  enjoy- 
ment of  liberty,  and  interfere  with  and 
limit  the  jieans  of  acquiring  and  pos- 
sessing property.  .  .  .  We  are  not 
able  to  say  that  the  legislature  has 
transcended  its  inherent  power  to  make 
reasonable  police  regulations,  or  that 
it  has  violated  the  article  of  the  Con- 
stitution of  this  state,  above  quoted. 
We  base  this  decision  in  this  case : 
First,  upon  the  ground  that  the  defend- 
ant is  a  corporation  in  the  enjoyment 
of  unusual  and  extraordinary  privileges, 
which  enables  it  and  similar  associa- 
tions to  surround  themselves  with  a 
vast  retinue  of  laborers,  who  need  to 
be  protected  against  all  fraudulent  or 
suspicious  devices  in  the  weighing  of 
coal  or  in  payment  of  labor;  secondly, 
the  defendant  is  a  licensee,  pursuing  a 
vocation  which  the  state  has  taken  un- 
der its  general  supervision  for  the  pur- 
pose of  securing  the  safety  of  employees, 
by  ventilation,  inspection,  and  govern- 
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mental  report,  and  the  defendant,  there- 
tore,  must  submit  to  such  regulations 
as  the  sovereign  thinlvs  conducive  to 
public  health,  public  morals,  or  public 
security.  We  do  not  base  this  decision 
so  much  upon  the  ground  that  the  busi- 
ness is  affected  by  the  public  use,  but 
upon  the  still  higher  ground,  that  the 
public  tranquillity  and  the  good  and 
safety  of  society  demand,  where  the 
number  of  employees  is  such  that  speci- 
fic contracts  with  each  laborer  would 
be  improbable,  if  not  impossible,  that, 
in  general  contracts,  justice  shall  pre- 
vail as  between  operator  and  miner; 
and,  in  the  company's  dealing  with  the 
multitude  of  laborers,  with  whom  the 
state  has  by  special  legislation  enabled 
the  owners  and  operators  to  surround 
themselves,  that  all  opportunities  for 
fraud  shall  be  removed.  The  state  is 
frequently  called  upon  to  suppress 
strikes,  to  discountenance  labor  con- 
spiracies, to  denounce  boycotting  as  in- 
jurious to  trade  and  commerce;  and  it 
cannot  be  possible  that  the  same  police 
power  may  not  be  invoked  to  protect  the 
laborer  from  being  made  the  victim  of 
the  compulsory  power  of  that  artificial 
combination  of  capital  which  special 
state  legislation  has  originated  and 
rendered  possible.  It  is  a,  fact  worthy 
of  consideration,  and  one  of  such  his- 
torical notoriety  that  the  court  may 
recognize  it  judicially,  that  every  dis- 
turbance of  the  peace  of  any  magnitude 
in  this  state  since  the  Civil  War  has 
been  evolved  from  the  disturbed  relations 
between  powerful  corporations  and  their 
servants  or  employees.  It  cannot  be 
possible  that  the  state  has,  no  police 
power  adequate  to  the  protection  of 
society  against  the  recurrence  of  such 
disturbances,  which  threaten  to  shake 
civil  order  to  its  very  foundations.  Col- 
lisions between  the  capitalist  and  the 
workingmen  endanger  the  safety  of  the 
state,  stay  the  wheels  of  commerce,  dis- 
courage manufacturing  enterprise,  de- 
stroy public  confidence,  and  at  times 
throw  an  idle  population  upon  the 
bosom  of  the  community.  Surely  the 
hands  of  the  legislature  cannot  be  so 
restricted  as  to  prohibit  the  passage  of 
laws  directly  intended  to  prevent  and 
forestall  such  collisions.  ...  It 
seems  clear  to  my  mind  that  both  of 
the  acts  which  we  are  now  considering 
were  passed  with  a  view  of  cutting  off 
opportunities  for  fraud,  and  therefore 
they  were  fairly  within  the  police  power 
of  the  legislature."     The  opinion  was 


also  expressed  that  "the  14th  Amend- 
ment [of  the  Federal  Constitution]  was 
never  intended  to  strike  down  the  police 
power  of  the  state,  nor  to  control  its 
exercise,  except  in  cases  where  it  (the 
act)  amounts  plainly  to  usurpation,  and 
the  wresting  of  private  property  from 
its  legitimate  owners  without  compen- 
sation." 

The  case  of  Oodcharles  v.  Wigeman 
(1886)  113  Pa.  431,  6  Atl.  354  (see 
note  17,  supra),  was  disapproved.  On 
rehearing,  the  effect  of  what  was  said 
above  was  summarized  as  follows: 
"The  principle  seems  to  be  that  when  a 
few  persons  are  engaged  in  an  extensive 
business,  and  they  have  a  multitude  of 
customers  or  dependent  employees,  and 
it  appears  that  the  business  is  of  such  a 
character  that  the  parties  do  not  deal 
upon  an  equal  footing,  and  that  the 
many  are  at  a  disadvantage  in  their 
contractual  relations  with  the  few,  the 
legislature  may  regulate  these  relations, 
with  a  view  to  prevent  fraud,  oppres- 
sion, or  undue  advantage.  Familiar 
illustrations  are  contracts  for  the  loan 
of  money;  for  transportation  of  persons 
and  freight;  for  insurance  of  life  and 
property;  for  the  manufacture  and  sale 
of  lard  and  artificial  butter;  for  mea- 
suring and  inspecting  lumber,  grain,  to- 
bacco, flour,  etc.  The  number  of  these 
peculiar  subjects  must  vary  as  trade 
and  commerce  increase  or  drift  into  new 
channels."  After  referring  to  the  fact 
that  the  protection  of  life  and  health 
had  always  been  regarded  as  a  legitimate 
subject  for  legislative  interference  witli 
contractual  relations  between  mind's 
and  operators  or  owners,  the  learned 
judge  asked:  "Upon  what  conceivable 
ground  can  it  be  maintained  that  the 
second  object,  namely  to  protect  against 
fraudulent  practices,  is  not  equally  in 
the  scope  of  the  police  power  of  the  leg- 
islature? This  view  of  the  case  is  so 
perfectly  conclusive  to  my  mind  that 
no  amount  of  argument  or  authority 
can  add  to  its  strength.  And  once  con- 
cede that  the  coal  industry  is  a  proper 
subject  for  the  exercise  of  police  regula- 
tion, and  it  follows,  by  all  the  author- 
ities, that  the  legislature,  not  the 
courts,  is  to  judge  of  the  propriety  and 
reasonableness  of  any  given  regulation, 
provided  that  it  be  enacted  for  the 
avowed  police  purposes,  and  is  not  upon 
its  face  in  excess  of  the  police  power 
claimed.  In  other  words,  if  any  con- 
ceivable circumstances  would  justify  the 
exercise  of  such  police  power,  the  legis- 
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2821.  Enactments  regulating  the  computation  of  wages. —  The  es- 
sence of  all  the  enactments  of  this  type  with  which  we  are  concerned 
in  the  present  section  is,  that  persons  or  corporations  who  pay  by 
weight  for  coal  mined  by  their  employees  shall  weigh  it  before  it  is 
screened.  See  chapter  xxvii.,  ante.  The  decisions  of  the  state  courts 
are  hopelessly  inconsistent;  but  the  authority  of  those  which  have 
affirmed  the  invalidity  of  such  enactments  seems  to  have  been 
entirely  overthrown  by  the  ruling  of  the  Federal  Supreme  Court 
which  is  reviewed  in  subsec.  — ;  in  so  far,  at  all  events,  as  they  pro- 
ceeded either  upon  the  ground  that  they  involved  an  improper  inter- 
ference with  the  right  of  contract,  or  upon  the  ground  that  they  de- 
nied the  equal  protection  of  the  laws. 

a.  Arkansas. — ^The  act  of  1899,  which  provided  that  any  corpo- 


lature,  not  the  courts,  is  to  judge  of  the 
existence  or  prevalence  of  such  circum- 
stances." Referring  to  English  truck 
acts,  he  proceeded  thus:  "Upon  their 
very  face  they  proclaim  their  object  'to 
prevent  abuses  and  frauds,'  and  they 
were  therefore  police  regulations,  in  the 
strictest  sense  of  the  term.  Down 
through  the  centuries,  hand  in  hand, 
and  consolidated  into  one  police  regula- 
tion, have  come  these  conspiracy  laws 
to  protect  capital,  and  these  truck  acts 
to  protect  labor,  and  both  to  protect 
society;  and  are  we  now  to  be  told  that 
the  effect  of  adopting  our  free  American 
Constitutions  is  to  leave  in  full  vigor 
the  power  to  protect  capital,  but  to 
destroy  the  concomitant  and  correla- 
tive power  to  protect  labor?  The  two 
powers,  associated  in  their  exercise  for 
centuries,  have  not  been  divorced  by 
American  institutions.  Such  an  idea 
is  not  to  be  entertained  for  a  moment. 
The  American  lawmakers  are  presumed 
to  have  known  of  the  existence  of  these 
police  powers  at  common  law,  and  in 
the  statute  law  of  England,  embedded 
for  centuries,  and  it  is  not  to  be  pre- 
sumed, when  they  framed  the  restric- 
tions of  our  Constitutions,  that  they 
meant  to  prohibit  the  exercise  of  such 
police  powers,  when  demanded  in  behalf 
of  the  security  of  society,  and  necessary 
to  prevent  fraud  and  abuse."  The  views 
of  English,  J.,  one  of  the  dissenting 
judges,  were  thus  stated:  "While  this 
act  seems  to  be  aimed  only  at  corpora- 
tions and  persons  engaged  in  trade  or 
business,  it  would  include  in  its  opera- 
tion a  person  engaged  in  farming,  which 
constitutes  one  of  the  great  industries 


of  the  country,  on  which  many  others 
depend,  and  would  forbid  the  farmer 
from  giving  his  farm  hand  an  order  to 
the  village  store  for  merchandise  in  pay- 
ment for  his  labor;  and  it  loses  sight 
of  the  fact  that  a  large  portion  of  every 
community  is  composed  of  those  who 
have  retired  from  business,  or  who  nev- 
er engaged  in  any  trade  or  business. 
To  one  of  the  latter  class,  who  are  not 
engaged  in  any  of  the  active  industries 
of  the  country,  the  act  does  not  apply. 
He  may  employ  a  man  to  black  his 
boots  or  groom  his  horse  or  spade  his 
garden,  but  surely  he  could  not  be  re- 
garded as  being  engaged  in  the  business 
of  blacking  boots,  grooming  horses,  or 
spading  gardens,  and,  if  he  has  not  the 
money  in  his  pocket,  he  may  with  im- 
punity give  his  servant  an  order  to  the 
store  in  payment  for  his  service  because 
he  is  engaged  in  no  trade  or  business. 
.  .  .  This  statute  would  prevent  the 
mine  operator  from  giving  to  the  miner 
who  came  to  him  empty  handed,  and 
wanted  to  labor,  an  order  to  his  store 
for  meat  and  flour  to  live  on  until  he 
earned  something;  although  accepting 
said  contract  would  amount  to  no  an- 
tecedent agreement  to  receive  all  of  his 
wages  in  goods,  yet  it  might  be  con- 
sidered an  advance  for  labor  not  due, 
and  would  thus  fall  within  the  inhibi- 
tion of  this  statute,  and  results  in  this : 
that  a  mine  operator  cannot  lawfully 
advance  wages  in  the  shape  of  merchan- 
dise to  the  miner  before  he  has  earned 
them,  nor  can  he  pay  him  anything  but 
money  after  the  services  have  been  per- 
formed, however  willing  the  miner 
might  be  to  accept  it." 
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ration  or  person  employing  twenty  or  more  persona  in  mining  coal 
should  keep  scales  to  weigh  the  coal  mined,  and  that  all  coal  mined 
and  paid  for  by  weight  should  be  weighed  before  it  was  screened,  was 
held  to  be  valid  in  respect  of  corporations,  the  decision  being  based 
upon  the  grounds  that  the  state  Constitution  provides  that  powers 
granted  to  corporations  may  be  altered  or  revoked,  and  that  the  act 
was  not  objectionable,  either  as  being  class  legislation,  or  as  restrict- 
ing the  right  of  contract,  and  as  taking  property  without  due  process 
of  law.^ 


1  Woodson  V.  state  (1900)  69  Ark. 
521,  65  S.  W.  465.  The  court  said: 
"The  language  is,  'all  coal  mined  and 
paid  for  by  weight  shall  be  weighed  be- 
fore it  is  screened,  etc'  This  includes 
the  small  as  well  as  the  large  operator, 
though  by  the  1st  section  the  operator 
employing  less  than  twenty  men  is  not 
required  to  procure  and  keep  on  hand 
the  weights  and  measures  mentioned. 
He  can,  if  convenient,  use  the  scales  or 
measures  belonging  to  others;  but  if 
there  are  none  such  convenient,  he  must 
necessarily  keep  them,  or  he  cannot  pay 
for  his  coal  by  weight.  The  obvious 
reason  for  the  distinction  in  the  1st  sec- 
tion is  that  it  might  be  very  burdensome 
to  require  the  small  operator  to  keep  on 
Iiand  an  expensive  set  of  scales  and 
measures,  when  his  situation  might 
make  this  unnecessary;  whereas  the 
large  operator  would  usually  need  such 
scales  and  measures,  and  the  require- 
ment as  to  him  would  usually  be  less 
burdensome  than  it  would  be  upon  the 
small  operator.  This,  it  would  seem, 
furnishes  a  justification  for  the  distinc- 
tion made  by  the  legislature  in  the  1st 
section,  while  as  to  the  2d  section,  the 
one  involved  here,  there  is  no  distinc- 
tion made."  The  court  also  remarked 
(p.  526  of  opinion)  that,  even  if  it  were 
conceded  that  the  right  to  contract  is 
a  part  of  the  natural  liberty  which  the 
legislature  cannot  take  away,  "it  does 
not  follow  that  a  corporation  is  equally 
exempt  from  legislative  control  in  that 
respect.  The  citizen  does  not  derive  his 
right  to  contract  from  the  legislature. 
The  corporation  does,  and  it  possesses 
only  such  powers  as  may  be  conferred 
upon  it  by  the  legislative  will;  and 
these,  under  our  Constitution,  are  lia- 
ble to  be  altered,  revoked,  or  annulled 
by  the  power  that  granted  them.  Art. 
12,  §  61,  Const,  of  Ark.    The  plain  pur- 


pose of  this  constitutional  reservation 
was  to  keep  corporations  under  legisla- 
tive control.  The  only  limitation  on 
this  power  of  the  legislature,  contained 
in  our  Constitution,  is  that  the  altera- 
tion, revocation,  or  annulment  of  the 
corporate  powers  must  be  made  'in  such 
manner  that  no  injustice  shall  be  done 
to  the  corporators.'  .  .  .  Whether 
injustice  has  been  done  the  incorpora- 
tors depends  upon  the  facts  of  each  case 
in  which  an  alteration  or  revocation  of 
corporate  powers  has  been  attempted. 
But  we  do  not  see  that  the  statute 
under  consideration  here  is  open  to  any 
such  objection.  It  was  made  to  take 
eifect  ninety  days  after  its  passage,  and 
was  prospective  in  its  operation.  It  did 
not  interfere  with  vested  rights  or  ex- 
isting contracts,  or  deprive  such  corpo- 
rations of  any  property  possessed  by 
them.  The  purpose  of  the  act,  as  shown 
in  the  title  and  in  the  act  itself,  was 
to  protect  a  class  of  laborers  against 
certain  frauds  which  the  legislature 
supposed  might  be  perpetrated  upon 
them  in  the  process  of  screening  when 
coal  was  not  weighed  until  after  it  has 
been  screened.  The  act  does  not  require 
the  coal  to  be  weighed  when  the  laborer 
or  miner  is  paid  by  the  hour  or  day, 
or  when  he  is  paid  by  measure,  and 
not  by  weight.  Even  when  the  laborer 
is  paid  by  the  weight  of  the  coal  mined, 
it  does  not  attempt  to  regulate  the 
price  to  be  paid,  but  expressly  leaves 
that  to  be  settled  by  the  agreement  of 
the  parties.  .  .  .  The  right  to  con- 
tract upon  the  part  of  the  citizen  is 
not  unlimited.  One  has  no  right  to 
complain  that  the  law  will  not  permit 
him  to  make  valid  contracts  with  an 
infant  or  insane  person,  or  that  it  will 
not  allow  him  to  make  usurious  or 
other  forbidden  contracts.    It  is  equally 
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The  act  of  1905  by  which  it  is  declared  to  be  unlawful  for  "any 
mine  owner,  lessee,  or  operator  of  coal  mines,  where  ten  or  more  men 
are  employed  underground,  employing  miners  at  bushel  or  ton  rates, 
or  other  quantity,  to  pass  the  output  of  coal  mined  by  said  miners 
over  any  screen  or  any  other  device  which  shall  take  any  part  from 
the  value  thereof  before  the  same  shall  have  been  weighed  and  duly 
credited  to  the  employee  sending  the  same  to  the  surface,"  and  by 
which  it  is  also  provided  that  "any  contract  between  mine  owners, 
etc.,  and  miners,  whereby  the  provisions  of  the  act  are  waived,  modi- 
fied, or  annulled,  shall  be  void  and  of  no  effect,"  has  been  sustained 
by  the  Supreme  Court  against  the  objections  that  it  improperly  in- 
fringes the  right  of  contract,  and  that  it  denies  the  equal  protection 
of  the  laws.* 

plain  that,  if  one  deals  with  a  corpora-  people,  might  pass  the  law,  it  must  be 
tion,  he  can  only  make  such  valid  con-  sustained;  if  such  action  was  arbitrary 
tracts  with  it  as  the  law  may  authorize  interference  with  the  right  to  contract 
it  to  make.  He  cannot  complain  that  or  carry  on  business,  and  having  no 
the  powers  of  such  company  to  contract  just  relation  to  the  protection  of  the 
are  limited,  and  less  than  those  of  a  public  within  the  scope  of  legislative 
natural  person.  If  this  law  is  valid  as  power,  the  act  must  fail.  .  .  .  Con- 
to  corporations,  the  laborers  who  deal  ditions  which  may  have  led  to  such 
with  such  corporations  have  no  right  to  legislation  were  the  subject  of  very  full 
complain,  and  much  less  does  the  cor-  investigation  by  the  industrial  com- 
poration  have  the  right  to  complain  mission  authorized  by  Congress  by  the 
that  the  law  infringes  upon  the  con-  act  of  June  18,  1898,  chap.  466,  30  Stat, 
tractual  powers  of  its  employees.  We  at  L.  476.  Volume  12  of  the  report  of 
are  not  called  on  in  this  ease  to  decide  that  commission  is  devoted  to  the  sub- 
whether  this  statute  is  valid  as  against  ject  of  'Capital  and  Labor  Employed 
owners  and  operators  of  coal  mines  in  the  Mining  Industry.'  In  that  in- 
other  than  corporations.  It  is  sufficient  vestigation,  as  the  report  shows,  many 
■to  say  that  we  are  of  the  opinion  that  witnesses  were  called  and  testified  con- 
so  much  of  the  statute  as  is  questioned  cerning  the  conditions  of  the  mining  in- 
in  this  case  is  valid  as  to  corporations  dustry  in  this  country,  and  a  number 
owning  and  operating  coal  mines  in  of  them  gave  their  views  as  to  the  use 
this  state."  of  screens  as  a  means  of  determining 
2  McLean  v.  Arkansas  ( 1909 )  211  U.  the  compensation  to  be  paid  operatives 
S.  539,  53  L.  ed.  315,  29  Sup.  St.  Rep.  in  coal  mines.  Differences  of  opinion 
206,  affirming  (1906)  81  Ark.  304,  126  were  developed  in  the  testimony.  Some 
Am.  St.  Rep.  1037,  98  S.  W.  729,  11  witnesses  favored  the  'run  of  the  mine,' 
Ann.  Cas.  72.  After  quoting  the  pro-  system,  by  which  the  coal  is  weighed 
vision  with  regard  to  screening,  the  and  paid  for  in  the  form  in  which  it  is 
court  proceeded  thus:  "The  objection  originally  mined;  others  thought  the 
upon  the  ground  of  interference  with  screens  useful  in  the  business,  promo- 
the  right  of  contract  rests  upon  the  in-  tive  of  skilled  mining,  and  that  they 
hibition  of  contracts  which  prevent  the  worked  no  practical  discrimination 
miner  employed  at  quantity  rates  from  against  the  miner.  A  number  of  the 
contracting  for  wages  upon  the  basis  of  witnesses  expressed  opinions,  based  up- 
screened  coal  instead  of  the  weight  of  on  their  experience  in  the  mining  in- 
the  coal  as  originally  produced  in  the  dustry,  that  disputes  concerning  the  in- 
mine.  If  there  existed  a  condition  of  troduction  and  use  of  screens  had  led 
affairs  concerning  which  the  legislature  to  frequent  and  sometimes  heated  con- 
of  the  state,  exercising  its  conceded  troversies  between  the  operators  and 
right  to  enact  laws  for  the  protection  the  miners.  This  condition  was  testi- 
of  the  health,  safety,  or  welfare  of  thn  fled  to  have  been  the  result,  not  only  of 
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b.  Colorado.- — In  answer  to  questions  submitted  by  the  legislature 
to  the  supreme  court,  while  a  bill  with  regard  to  the  weighing  of  coal 
was  under  consideration,  it  was  laid  down  that  in  so  far  as  that  bill 
attempted  to  restrict  the  right  of  contract  between  parties  in  regard 
to  matters  personal  to  themselves,  and  to  deprive  them  of  the  power  to 
fix  the  mode  in  which  compensation  for  mining  coal  should  be  ascer- 
tained, it  violated  the  clauses  of  the  Federal  Constitution  which 
prohibit  the  taking  of  property  without  due  process  of  law,  and  the 
abridging  of  the  privileges  and  immunities  of  citizens.* 

c.  Illinois. — Provisions  requiring  the  ovsmer,  agent,  or  operator 
of  a  coal  mine  to  furnish  scales,  to  weigh  thereon  all  coal  before  or  at 
the  time  of  its  being  loaded  on  the  cars,  and  to  keep  a  record  of  the 


the  introduction  of  screens  as  a  basis 
of  paying  the  miners  for  screened  coal 
only,  but,  after  the  screens  had  been 
introduced,  differences  had  arisen  be- 
cause of  the  disarrangement  of  the 
parts  of  the  screen,  resulting  in  weak- 
ening it,  or  in  increasing  the  size  of  the 
meshes  through  which  the  coal  passed, 
thereby  preventing  a  correct  measure- 
ment of  the  coal  as  the  basis  of  paying 
the  miner's  wages. 

"We  are  unable  to  say,  in  the  light 
of  the  conditions  shown  in  the  public 
inquiry  referred  to,  and  in  the  neces- 
sity for  such  laws,  evinced  in  the  enact- 
ments of  the  legislatures  of  various 
states,  that  this  law  had  no  reasonable 
relation  to  the  protection  of  a  large 
class  of  laborers  in  the  receipt  of  their 
just  dues  and  the  promotion  of  the 
harmonious  relations  of  capital  and  la- 
bor engaged  in  a  great  industry  in  the 
state. 

"Laws  tending  to  prevent  fraud  and 
to  require  honest  weights  and  measures 
in  the  transaction  of  business  have  fre- 
quently been  sustained  in  the  courts, 
although  in  compelling  certain  modes 
of  dealing  they  interfere  with  the  free- 
dom of  contract.  Many  cases  are  col- 
lected in  Mr.  Freuud's  book  on  'Police 
Power,'  wherein  that  author  refers  to 
laws  which  have  been  sustained,  regu- 
lating the  size  of  loaves  of  bread  when 
sold  in  the  rfiarket;  requiring  the  sale 
of  coal  in  quantities  of  500  pounds  or 
more,  by  weight;  that  milk  shall  be 
sold  in  wine  measure;  and  kindred  en- 
actments.   §  274. 

"Upon  this  branch  of  the  case  it  is 
argued  for  the  validity  of  this  law  that 
its  tendency  is  to  require  the  miner  to 


be  honestly  paid  for  the  coal  actually 
mined  and  sold.  It  is  insisted  that  the 
miner  is  deprived  of  a  portion  of  his 
just  due  when  paid  upon  the  basis  of 
screened  coal,  because  while  the  price 
may  be  higher,  and  theoretically  he  may 
be  compensated  for  all  the  coal  mined 
in  the  price  paid  him  for  screened  coal, 
that  practically,  owing  to  the  manner 
of  the  operation  of  the  screen  itself,  and 
its  different  operation  when  differently 
adjusted,  or  when  out  of  order,  the  min- 
er is  deprived  of  payment  for  the  coal 
which  he  has  actually  mined.  It  is  not 
denied  that  the  coal  which  passes 
through  the  screen  is  sold  in  the  market. 
It  is  not  for  us  to  say  whether  these 
are  actual  conditions.  It  is  sufficient 
to  say  that  it  was  a  situation  brought 
to  the  attention  of  the  legislature,  con- 
cerning which  it  was  entitled  to  judge 
and  act  for  itself  in  the  exercise  of  its 
lawful  power  to  pass  remedial  legisla- 
tion." Commenting  upon  the  second 
objection,  the  court  said:  "There  is 
no  attempt  at  unjust  or  unreasonable 
discrimination.  The  law  is  alike  ap- 
plicable to  all  mines  in  the  state  em- 
ploying more  than  ten  men  under- 
ground. It  may  be  presumed  to  prac- 
tically regulate  the  industry  when  con- 
ducted on  any  considerable  scale.  We- 
cannot  say  that  there  was  no  reason 
for  exempting  from  its  provisions  mines 
so  small  as  to  be  in  the  experimental 
or  formative  state,  and  affecting  but 
few  men,  and  not  requiring  r^ulation 
in  the  interest  of  the  public  health,, 
safety,  or  welfare." 

SiSe  House  Bill,  No.  SOS    (1898)    21 
Colo.  27,  39  Pac.  431. 
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coal  as  thus  weighed,  were  annulled  both  on  the  ground  that  they  con- 
flicted with  the  clauses  of  the  state  Constitution  which  declare  that  no 
person  shaU  be  deprived  of  property  without  due  process  of  law,  and 
that  private  property  shall  not  be  taken  or  damaged  for  public  use 
without  just  compensation,*  and  on  the  ground  that,  without  any 


i  Milieu  V.  People  (1886)  117  111. 
294,  57  Am.  Eep.  869,  7  N.  E.  631 
(act  of  June  29,  1885,  amending  act  of 
June  14,  1883).  After  citing  the  state- 
ment in  Cooley,  Const.  Lim.  1st  ed.  pp. 
352-353,  that  the  phrase  "due  process 
of  law"  is  synonymous  with  the  phrase 
"law  of  the  land,"  which  imports,  "gen- 
eral puhlic  law,  binding  upon  all  the 
members  of  the  community,  under  all 
circumstances,  and  not  partial  or  pri- 
vate laws,  affecting  the  rights  of  private 
individuals  or  classes  of  individuals," 
the  court  proceeded  thus:  "What  is 
there  in  the  condition  or  situation  of 
the  laborer  in  the  mine  to  disqualify 
him  from  contracting  in  regard  to  the 
price  of  his  labor,  or  in  regard  to  the 
mode  of  ascertaining  the  price?  And 
why  should  the  owner  of  the  mine,  or 
the  agent  in  control  of  the  mine,  not 
be  allowed  to  contract  in  respect  to  mat- 
ters as  to  which  all  other  property 
owners  and  agents  may  contract?  Un- 
doubtedly, if  these  sections  fall  within 
the  police  power,  they  may  be  main- 
tained on  that  ground;  but  it  is  quite 
obvious  that  they  do  not.  Their  re- 
quirements have  no  tendency  to  insure 
the  personal  safety  of  the  miner,  or  to 
protect  his  property,  or  the  property 
of  others.  .  .  .  But  it  is  suggested, 
in  argument,  that  one  purpose  of  the 
sections  is  to  furnish  needful  informa- 
tion to  the  public.  If  that  be  so,  then, 
under  §  13,  article  2  [of  the  state  Con- 
stitution], thrre  must  first  be  made 
compensation  to  the  owner  of  the  prop- 
erty thus  to  be  devoted  to  public  use; 
for  it  must  be  too  apparent  to  need 
argument  in  its  support  that  to  compel 
the  purchasing  of  scales,  and  the  em- 
ploying of  a  person  to  use  them,  for  the 
benefit  of  the  public,  is  to  appropriate 
the  private  property,  i.  e.,  the  money 
which  this  will  cost,  to  public  use." 
The  contention  of  counsel  that  mining 
for  coal  is  affected  with  a  public  use 
was  thus  dealt  with:  "It  cannot  be 
claimed  that  mining  for  coal  was,  by 
the  common  law,  affected  with  a  public 
use,  and  therefore  specially  regulated 
by  law,  like  the  business  of  innkeepers. 


common  carriers,  millers,  etc.;  and,  in 
our  opinion,  it  is  not,  lilce  the  business 
of  public  warehousing,  within  the  prin- 
ciple controlling  such  classes  of  busi- 
ness. The  public  are  not  compelled  to 
resort  to  mine  owners  any  more  than 
they  are  compelled  to  resort  to  the  own- 
ers of  wood  or  turf,  or  even  to  the 
owners  of  grain,  domestic  animals,  or 
to  those  owning  any  of  the  other  ordi- 
nary necessaries  or  conveniences  of  life 
which  form  a  part  of  the  commerce  of 
the  country.  The  owner  of  a  coal  mine 
is  under  no  obligation  to  obtain  a  li- 
cense from  any  public  authority,  and 
therefore  when  he  chooses  to  mine  his 
coal,  he  exercises  no  franchise.  .  .  . 
We  recognize  fully  the  right  of  the  gen- 
eral assembly,  subject  to  the  paramount 
authority  of  Congress,  to  prescribe 
weights  and  measures,  and  to  enforce 
their  use  in  proper  cases ;  but  we  do  not 
think  that  the  general  assembly  has 
power  to  deny  to  persons  in  one  kind  of 
business  the  privilege  to  contract  for 
labor,  and  to  sell  their  products  without 
regard  to  weight,  while  at  the  same  time 
allowing  to  persons  in  all  other  kinds 
of  business  this  privilege,  tliere  being 
nothing  in  the  business  itself  to  distin- 
guish it  in  this  respect  from  any  other 
kind  of  business;  and  we  deny  that  the 
burden  can  be  imposed  on  any  corpora- 
tion or  individual  not  acting  under  a 
license  or  by  virtue  of  a  franchise,  of 
buying  property  and  hiring  labor  mere- 
ly to  furnish  public  statistics,  unless 
upon  due  compensation  to  be  made 
therefor.  So  far  as  the  owner  or  oper- 
ator of  a  mine  shall  contract  for  the 
mining  of  coal  or  the  selling  of  coal 
by  weight,  we  see  no  objection  to  the 
statute  as  imposing  upon  him  the  duty 
of  procuring  scales  for  that  purpose. 
But  we  do  not  think  that  he  can  be 
compelled  to  make  all  his  contracts  in 
these  respects  to  be  regulated  by  weight, 
and  when  he  has  no  necessity  for  the 
use  of  scales  in  these  respects,  he  can- 
not, in  our  opinion,  be  compelled  to 
keep  and  use  them."  The  statutes  to 
which  this  decision  relates  were  re- 
pealed and  replaced  by  others  expressed 
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warrantable  ground  for  such  special  legislation,  they  deprived  the 
persons  aiJected  of  the  right  of  making  contracts.'  The  very  general 
provision  in  a  still  more  recent  statute,  to  the  effect  that  persons  en- 
gaged in  mining  coal  shall  be  paid  in  lawful  money  of  the  United 
States  for  all  coal  mined  and  loaded,  "at  such  price  as  may  be  agreed 
upon  by  the  respective  parties,"  has  been  held  valid,  for  the  reason 
it  leaves  the  employer  and  employed  free  to  contract  with  each  other 
u.pon  any  terms  that  they  may  think  proper.' 


in  somewhat  similar  terms.  These  also 
were  pronounced  unconstitutional. 

In  Jones  v.  People  (1884)  110  111. 
590,  the  objection  that  §  2  of  the  act, 
as  it  stood  prior  to  the  amendment,  was 
invalid,  as  depriving  coal  operators  of 
their  right  to  make  special  contracts, 
was  rejected  on  grounds  thus  stated: 
That  act  "leaves  it  free  for  the  owner 
or  operator  of  a  coal  mine  to  make 
contracts  with  his  employees  to  mine 
coal  for  whatever  may  be  agreed  upon 
between  them, — by  the  day,  week, 
month,  year,  or  by  the  box,  or  in  any 
other  manner  that  may  be  agreed  upon 
hetween  them.  Where  the  contract  is 
for  the  paying  of  wages  in  some  other 
way  than  according  to  the  weight  of 
the  coal  dug,  the  purpose  of  the  act 
would  seem  to  fail,  and  its  provisions 
not  to  apply." 

5  In  Ramsey  v.  People  (1892)  142  111. 
380,  17  L.R.A.  853,  32  N.  E.  364,  the 
court,  referring  to  the  provision  in  the 
■act  of  June  10,  1891,  by  which  it  was 
declared  that  the  owner,  agent,  or  oper- 
ator of  a  coal  mine,  in  which  the  miner 
was  paid  on  the  basis  of  the  amount 
of  coal  mined  and  delivered  by  him, 
should  weigh  the  coal  before  it  was 
screened,  argued  as  follows:  "In  all 
other  kinds  of  business,  involving  the 
employment  of  labor,  the  employer  and 
employee  are  left  free  to  fix  by  contract 
the  amount  of  wages  to  be  paid  and 
the  mode  in  which  such  wages  shall  be 
ascertained  and  computed.  This  is  just- 
ly regarded  as  a  very  Important  right, 
vitally  affecting  the  interest  of  both 
parties.  To  the  extent  to  which  it  is 
abridged,  a  property  right  is  taken 
away.  There  is  nothing  in  the  business 
of  coal  mining  which  renders  either  the 
employer  or  employee  less  capable  of 
contracting  in  respect  to  wages  than  in 
any  of  the  other  numerous  branches  of 
business  in  which  laborers  are  employed 
under   analogous   conditions.     There   is 


no  difference,  at  least  in  kind,  so  far 
as  this  matter  is  concerned,  between 
coal  mining,  on  the  one  hand,  and  other 
varieties  of  mining,  quarrying  stone, 
grading  and  constructing  railroads,  and 
their  operation  when  constructed,  manu- 
facturing in  all  departments,  the  con- 
struction of  buildings,  agriculture,  com- 
merce, domestic  service,  and  an  almost 
infinite  variety  of  other  avocations  re- 
quiring the  employment  of  laborers,  on 
the  other  hand.  Upon  what  principle, 
then,  can  those  engaged  in  coal  mining 
be  singled  out  and  subjected  to  restric- 
tions of  their  power  to  contract  as  to 
wages,  while  those  engaged  in  all  these 
other  classes  of  business  are  left  entire- 
ly free  to  contract  as  they  see  fit?  We 
think  the  attempt  of  the  legislature  to 
impose  such  restrictions  is  clearly  re- 
pugnant to  the  constitutional  limitation 
above  referred  to,  and  therefore  void." 

In  Harding  v.  People  (1896)  160  111. 
459,  32  L.R.A.  445,  52  Am.  St.  Rep.  344, 
43  N.  E.  624,  similar  views  were  ex- 
pressed. The  court  held  that,  as  a  basis 
of  classification,  the  distinction  between 
operators  who  sold  their  product  at  the 
mine  to  some  shipper  who  shipped  it 
away  to  the  market,  and  those  who 
themselves  shipped  their  coal  by  rail 
or  water,  was  purely  arbitrary.  It  was 
furthermore  declared  that  class  legisla- 
tion regulating  the  weighing  of  coal  at 
mines  is  not  authorized  by  111.  Const, 
art.  4,  §  29,  which  provides  for  laws  to 
secure  safety  to  coal  miners. 

6  Whitehreast  Fuel  Co.  v.  People 
(1898)  175  111.  51,  51  N.  E.  853  (Laws 
1897,  p.  270,  §  1).  The  court  observed 
that,  under  the  statute,  "the  agreement 
may  be  for  a  certain  rate,  according 
to  the  time  employed  or  the  quantity  of 
coal  mined,  or  upon  any  other  basis. 
If  the  compensation  is  fixed  by  the 
amount  of  coal  mined,  the  act  leaves 
them  free  to  determine  the  quantity  of 
such  coal  upon  any  basis  they  may  see 
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d.  Indiana. — On  the  ground  that  a  determination  of  the  point  "was 
not  necessary,  the  supreme  court  declined  in  one  case  to  decide 
•whether  the  earlier  of  the  "coal  screening  acts"  was  constitutional.'' 

e.  Kansas. — The  enactment  which  provides  that,  where  miners  are 
employed  at  bushel,  ton,  or  other  quantity  rates,  the  output  of  coal 
xnined  by  them  shall  not  be  passed  over  any  screen  or  other  device 
"which  shall  take  any  part  from  the  value  thereof  before  the  same 
shall  have  been  weighed  and  duly  credited  to  the  employees,  and  ac- 
counted for  at  the  legal  rate  of  weights,  has  been  upheld  as  a  proper 
exercise  of  the  police  power.'  In  the  case  cited  the  contention  that  it 
was  invalid,  as  being  an  infringement  of  the  right  of  contract,  was  re- 
jected on  the  ground  that  it  did  not  purport  to  prevent  operators  of 
coal  mines  and  their  employees  from  making  such  agreements  as  they 
chose  with  regard  to  the  footing  on  which  compensation  was  to  be 
paid. 

/.  Ohio. — The  act  of  1898  has  been  held  to  be  an  unwarrantable 
invasion  of  the  right  to  make  contracts.^ 

fit.  It  does  not  require  that  it  shall  be  that  it  supplies  the  public  with  statis- 
weighed  or  measured,  or  compel  the  tics  showing  the  total  amount  of  coal 
parties  to  adopt  any  particular  mode  of  produced  in  the  state." 
ascertaining  such  quantity.  The  act  9  In  Re  Preston  (1900)  63  Ohio  St. 
does  not  require  that  the  same  price  428,  52  L.K.A.  523,  81  Am.  St.  Rep. 
shall  be  paid  for  each  of  the  different  642,  59  N.  E.  101,  adverting  to  the 
grades  into  which  the  coal  may  be  di-  admission  of  counsel  that  the  legisla- 
vided,  but  only  undertakes  to  require  ture  can  interfere  with  the  right  to 
that  the  employer  shall  perform  his  make  contracts  only  "when  it  is  re- 
contract  by  paying  such  price  as  may  quired  for  the  general  welfare,  and  when 
be  agreed  upon  by  the  respective  par-  it  is  promotive  of  public  health  or  mor- 
ties.  We  cannot  ascribe  to  the  legisla-  als,"  the  court  proceeded  thus:  "We 
ture  an  intention  to  re-enact,  in  a  some-  have  therefore  to  consider  only  the  pur- 
what  different  form,  a  provision  de-  pose  of  this  enactment  and  the  nature 
signed  to  interfere  with  the  freedom  of  of  the  contract  which  it  assumes  to  for- 
contracting  between  citizens,  and  which  bid.  Its  purpose  is  to  terminate  the 
has  been  uniformly  held  to  be  an  en-  rights  heretofore  universally  recognized 
croachment  upon  the  liberty  and  rights  in  this  state,  and  often  exercised,  of 
of  the  laborer  and  his  employer."  determining    by    contracts    voluntarily 

1  Mcurtin   v.    State    (1881)     143    Ind.  entered   into  between  miners  and  oper- 

545,  42  N.  E.  911.  ators  the  mode  in  which  the  basis  of 

estate  V.  Wilson  (1899)  61  Kan.  32,  compensation  to  be  made  by  the  latter 
47  L.R.A.  71,  58  Pac.  981,  affirming  to  the  former  should  be  ascertained. 
(1898)  7  Kan.  App.  428,  53  Pac.  371.  Counsel  for  the  state  expressly  disclaim 
The  considerations  upon  which  the  court  any  authority  in  the  legislature  to  de- 
relied  are  thus  stated  in  the  syllabus  termine  the  price  to  be  paid  for  mining 
•written  by  it:  "Information  is  by  this  coal,  and  it  is  true  that  no  such  author- 
means  furnished  to  the  miner  by  which  ity  is  assumed  in  this  act.  By  the 
he  may  act  intelligently,  and  rest  his  method  of  payment  heretofore  in  use, 
demand  for  wages  upon  the  calculated  in  which  compensation  was  deterniined 
results  of  what  he  has  accomplished  in  upon  the  basis  of  screened  coal,  miners 
the  past.  It  also  affords  the  operator  have  become  entitled  to  receive,  and 
knowledge,  from  the  use  of  which  wages  operators  have  become  bound  to  make, 
may  be  adjusted,  based  upon  known  compensation  having  regard  to  the  skill 
facts.    Such  law  is  further  beneficial  in  and  care  exercised  by  the  miner  in  the 
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g.  Pennsylvania. — The  statute  entitled  "An  Act  Requiring  the 
Weighing  of  Bituminous  Coal  before  Screening,  and  Providing  a 
Penalty  for  the  Violation  Thereof,"  has  been  held  unconstitutional, 
as  being  an  improper  interference  with  the  right  of  contract." 

h.  West  Virginia. — In  the  case  cited  below,  the  court  was  equally 
divided  with  regard  to  the  question  whether  the  act  of  1891  was 
valid. ^^  The  judges  who  were  in  favor  of  answering  this  question  in 
the  affirmative  took  the  position  that  the  act  was  "passed  with  a  view 
of  cutting  off  opportunities  for  fraud,  and  therefore  was  fairly  within 
the  police  power  of  the  legislature."  They  also  held  that  it  was  not 
in  conflict  with  the  14th  Amendment  of  the  Federal  Constitution, 
either  as  abridging  the  privileges  and  immunities  of  the  citizens,  or 
as  denying  the  employee  the  equal  protection  of  the  laws,  or  as  de- 
priving the  employees  of  their  property  without  due  process  of  law. 
They  expressed  the  opinion  that  this  Amendment  "was  never  in- 
tended to  strike  down  the  police  power  of  the  state,  nor  to  control  its 
exercise,  except  in  cases  where  it  (the  act)  amounts  plainly  to  usur- 
pation, and  the  wresting  of  private  property  from  its  legitimate  own- 
ers without  compensation."  **    By  the  other  members  of  the  court  it 

prosecution  of  his  work.  The  effect  of  tablished  for  all  must  necessarily  be 
the  act  is  that  the  total  compensation  that  of  the  least  efficient,  since  their 
to  be  paid  by  an  operator  is  to  be  de-  efficiency  cannot  be  increased  by  legisla- 
termined  by  agreement,  but  that  it  must  tion.  To  withhold  from  merit  its  re- 
be  paid  to  miners  without  discrimina-  ward  may  be  a  favorite  object  of  social- 
tion  on  account  of  their  skill  and  care,  ism,  but  it  is  inimical  to  the  individual 
Why  the  general  assembly  selected  this  rights  which  are  preserved  by  the  Con- 
class  of  laborers  for  discrimination, —  stitution.  .  .  .  This  act  may  be  in- 
why  they  are  deemed  less  entitled  than  valid  for  other  reasons;  but  our  deci- 
others  to  compensation  which  encour-  sion  is  placed  upon  the  ground  that  it 
ages  merit  by  rewarding  it, — ^we  do  not  is  an  unwarranted  invasion  of  the  rights 
know,  nor  inquire.  For,  however  un-  of  miners  and  operators  to  make  con- 
just  to  this  class  of  laborers  the  act  tracts  by  which  the  former  shall  be  en- 
may  be,  we  can  inquire  only  whether  titled  to  receive,  and  the  latter  obliged 
the  general  assembly  had  power  to  pass  to  make,  compensation  according  to  the 
it.  It  is  suggested  as  the  basis  of  the  value  of  the  service  rendered  and  re- 
act, that  frauds  may  be  perpetrated  in  ceived." 

the  screening  and  weighing  of  coal  un-        10  Com.  v.  Brown  (1898)  8  Pa.  Super, 

der  the  contracts  heretofore  entered  in-  Ct.  339. 

to.     To  this  suggestion  it  is  sufficient        l^  State  y.  Peel  Split  Coal  Co.  (1892) 

to  answer  that  if  such  danger  exists  it  36  W.  Va.  802,  17  L.R.A.  385,  15  S.  E. 

may  well  justify  appropriate  legislation  1000. 

for  the  prevention  of  such  fraud.     But        Win  §  2820,  note  24,  the  reader  will 

this  legislation  does  not  seek  to  prevent  find   same  passages   bearing  upon   this 

fraud,  nor  to  provide  for  the  health  or  aspect    of     the     case.      The    following 

safety  of  those  engaged  in  mining.     Its  remarks   of  Lucas,   P.,    on   the   rehear- 

sole  purpose  is  to  establish  a  uniform  ing,  taay  also  be  quoted:     "There  was 

standard  of  compensation  among  those  one  point  urged  in  argument  for  defend- 

upon  whom  it  operates.    That  is,  so  far  ant,  which  was  not  overlooked,  but  was 

as  skill  and  care  are  concerned,  it  es-  not  perhaps  sufficiently  dwelt  upon  in 

tablishes  a  uniform  standard  of  earning  the    opinion,    and    that    was    that    the 

capacity.     The  standard  thus  to  be  es-  screening   act   only   applies  to  persons. 
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was  considered  that  the  act  was  invalid  as  being  an  unjustifiable 
interference  with  the  contractual  rights  of  employers  and  employed, 
and  was  unfairly  discriminative,  in  that  it  was  applicable  only  to 
operators  employing  more  than  ten  miners.^'  The  latter  of  these  rea- 
sons, however,  is  described  by  the  decision  of  the  Federal  Supreme 
Court  referred  to  in  subsec.  a,  ante. 

companies,  or  corporations  operating  a  age  of  merchantable  coal,  and  sends  out 
coal  mine  in  which  more  than  ten  mi-  the  residue  in  the  shape  of  slack? 
ners  are  employed.  It  is  urged  that  this  .  .  .  The  question  suggests  itself, 
is  'class  legislation,' — a  term  so  loosely  What  more  complete  confiscation  of  the 
and  vaguely  applied  as  to  defy  any  operator's  property  could  possibly  be 
critical  analysis  of  its  meaning.  The  enforced  than  to  have  a  large  percentage 
distinction  drawn  in  favor  of  the  small-  of  his  coal  mined  and  put  out  in  a 
er  operators  would  indicate  that  the  condition  that  would  be  utterly  worth- 
legislature  thought  that  the  evils  of  less  to  him,  and  in  addition  to  that,  to 
fraud  and  danger  of  imposition  did  not  be  compelled  to  pay  the  miner  for  his 
extend  to  the  smaller  classes  of  opera-  labor  in  producing  it  in  that  condition? 
tors,  and  hence  the  remedy  was  not  ex-  To  uphold,  as  constitutional,  legislation 
tended  to  their  employees."  which  interferes  with  the  private  con- 
18  English,  J.,  stated  his  position  in  tracts  of  the  operator  with  the  miner, 
the  following  language:  "It  is  a  mat-  and  prescribes  that  coal  shall  be 
ter  of  history  connected  with  the  mining  weighed  and  paid  for  before  it  is 
of  coal  that  in  digging  coal  a  consider-  screened  or  any  opportunity  is  afforded 
able  percentage  of  slack  is  necessarily  to  determine  its  quality  and  value, 
produced,  and  that  the  most  skilful  would  appear  to  me  to  be  on  a  par 
miner  produces  the  least  slack,  and  this  with  legislation  which  would  compel 
is  something  the  court  may  take  judi-  the  owner  of  a  stone  or  marble  quarry, 
cial  cognizance  of;  and,  as  every  bushel  who  had  contracted  with  his  employees 
of  coal  that  is  brought  from  the  mine  to  pay  them  for  dressed  stone  of  certain 
in  an  unsalable  condition  in  the  shape  dimensions,  to  measure  the  blocks  in 
of  slack  results  in  a  sacrifice  of  just  the  rough,  as  they  came  from  the  quar- 
so  much  of  the  operator's  coal  property,  ry,  and  pay,  not  only  for  the  dressed 
the  operators  of  coal  mines  found  it  stone,  but  for  the  spalls  and  waste  that 
necessary  years  ago  to  adopt  the  use  of  accrued  in  squaring  the  same  in  acoord- 
the  screen,  not  only  to  separate  the  ance  with  the  contract,  and  would  char- 
worthless  slack  from  the  clean,  mer-  acterize  as  constitutional  an  act  which 
chantable  coal,  but  they  also  found  it  would  provide  that  the  landowner  who 
necessary  to  weigh  the  coal  after  it  was  employs  a  sawmill  man  to  go  among 
screened,  as  the  true  test  of  the  value  his  timber,  and,  according  to  the  com- 
of  each  individual  miner's  services;  mon  expression,  take  it  from  the  stump 
otherwise,  if  the  coal  was  weighed  be-  and  convert  it  into  merchantable  boards 
fore  it  was  screened,  as  it  came  from  the  and  lumber,  to  measure  and  pay  for  the 
mine,  the  miners  who  send  out  the  bank  same  as  it  came  from  the  saw,  including 
car  laden  with  the  largest  percentage  of  in  the  measurement,  slabs,  culls,  saw- 
slack  would  receive  the  greater  remuner-  dust,  and  particles  torn  away  by  the 
ation,  because  the  slack  would  lie  more  action  of  the  saw,  and  would  sanction 
compactly  and  weigh  more  than  lump  a  law  which  would  compel  a  diamond  to 
coal.  Can  the  screen,  under  these  cir-  be  paid  for  in  the  rough,  before  its 
cumstances,  be  regarded  as  a  fraud  qualities  had  been  tested  and  developed 
which  calls  for  the  interposition  of  the  by  submitting  it  to  the  skilful  hands 
police  power  of  the  state?  Is  it  not  of  a  lapidary.  .  .  .  The  7th  section 
rather  the  proper  method  of  giving  to  of  the  act  providing  for  weighing  coal 
the  skilled  miner  what  he  is  entitled  to  before  it  is  screened  excludes  from  its 
by  reason  of  years  of  experience,  instead  operation  any  corporation,  company,  or 
of  placing  him  on  a  par  with  the  be-  person  owing  or  operating  a  coal  mine 
ginner,  or  really  below  the  beginner,  in  which  less  than  ten  miners  are  em- 
who  is  able  to  procure  a  small  percent-  ployed,  which  results  in  this:     that  an 
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2822.  Enactments  regulating  the  rate  of  wages  on  public  work. — 

The  constitutionality  of  this  class  of  enactments  obviously  depends 
upon  precisely  the  same  consideration  as  those  which  determine  the 
validity  of  provisions  limiting  the  hours  of  labor  on  public  work ;  aud 
as  the  Federal  Supreme  Court  has,  in  dealing  with  a  provision  of  the 
latter  type,  pronounced  in  favor  of  the  more  comprehensive  theory 
that  legislative  competency  extends  to  the  regulation  of  all  branches 
of  municipal  administration  (see  §  2829,  subsec.  h_,  post),  it  is 
apparent  that  this  theory  must  ultimately  prevail  with  respect  to  stat- 
utes of  the  former  description  also.  But  as  they  stand,  the  decisions 
reviewed  below  are  inconsistent. 

a.  Indiana. — ^The  supreme  court  of  this  state  has  annulled  a  stat- 
ute which  provided  that  unskilled  labor  employed  in  public  works 
of  the  state,  or  any  county,  city,  or  town,  should  receive  not  less  than 
a  specified  sum  per  hour.^  In  support  of  the  validity  of  the  statute,, 
it  was  argued  that  counties,  cities,  and  towns  are  mere  political  and 
municipal  subdivisions  of  the  state,  through  which  the  government, 
is  administered;  that  the  state  has  the  power  to  fix  the  salaries  of 
its  officers,  and  the  wages  it  will  pay  to  its  agents  and  employees ;  and 
that  it  consequently  has  the  right  to  declare  what  rate  of  wages  shall 
be  paid  to  the  agents  and  employees  of  a  county,  city,  or  town  em- 
ployed upon  any  public  work.  This  reasoning  the  court  declined  to 
accept.*    Other  objections  to  which  the  statute  was  held  to  be  open 

operator  only  employing  nine  need  not  and  protect  themselves  from  the  alleged 
weigh  the  coal  before  it  is  screened,  iniquities  of  the  screen?" 
but  one  employing  twelve  must.  Can  l  Street  v.  Yarney  Electrical  Supply 
anyone  say  why  the  operator  should  be  Co.  ( 1903 )  160  Ind.  338,  61  L.R.A.  154, 
allowed  to  weigh  the  coal  after  it  is  98  Am.  St.  Rep.  325,  66  N.  E.  895 
screened  for  the  nine,  and  that  he  must  (act  of  March  9,  1901).  The  work  in 
weigh  it  previously  for  the  twelve?  Is  question  was  done  by  an  independent 
not  the  danger  of  fraud  as  great  to  contractor;  but,  in  view  of  the  position 
the  individual  miner  in  the  one  in-  taken  by  the  court  regarding  the  dual 
stance  as  the  other?  and  is  not  one  character  of  a  municipal  corporation, 
miner  as  much  entitled  to  the  benefit  this  circumstance  was  not  one  of  the 
of  the  law  (if  it  be  beneficial)  as  an-  material  elements,  as  it  was  in  one  of 
other?  And  again,  is  there  any  good  the  New  York  cases  reviewed  below, 
reason  why  the  small  operator  should  *  The  following  remarks  may  be  quot- 
be  allowed  to  obtain  from  his  mine  ed:  "While  the  counties,  cities,  and 
merchantable  coal  by  using  the  screen  t?^."?  ^""^  political  and  municipal  sub- 
before  it  is  weighed,  and  the  large  op-  <ii^isiona    of    the    state,    they    are    not 

erator  be  denied  the  privilege  of  thus  ?'"''''^.°TJ?^  ^«^""''  in  such  sense  as 
...  ,,  .  if,  to  subieot  the  management  of  their  local 
testing  the  services  of  his  employees,  ^g^j^.g-'  involving  the  making  of  con- 
and  obtaining  merchantable  coal  for  the  tracts  for  labor  and  material  to  be  used 
wages  he  pays  them?  And  why  is  it  upon  local  improvements,  and  the  pay- 
that  the  police  power  of  the  state  ment  of  the  same  out  of  the  revenues 
should  be  invoked  for  the  protection  of  of  the  county,  city,  or  town,  to  the- 
the  twelve,  while  the  nine  are  left  to  arbitrary  and  unlimited  control  of  the 
work  their  way  with  fear  and  trembling,  legislature.     They   are   corporations  as 
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were,  that  through  its  operation  a  citizen  might  be  deprived  of  his 
property  without  due  process  of  law.'  And  that,  as  it  purported 
merely  to  fix  the  rate  of  wages  to  be  paid  for  unskilled  labor,  it  was 
class  legislation  of  an  unjustifiable  character.* 


well  as  political  and  governmental  sub- 
divisions and  agencies,  and,  as  such 
corporations,  they  have  the  power  to 
make  contracts  by  which  the  rate  of 
compensation  for  property  sold  to  them 
is  fixed.  With  regard  to  such  contracts 
for  the  purchase  of  property  or  the 
employment  of  labor,  counties,  cities, 
and  towns  stand  much  upon  the  same 
footing  as  private  corporations;  and 
they  cannot  be  compelled  by  an  act  of 
the  legislature  to  pay  for  any  species  of 
the  property  more  than  it  is  worth,  or 
more  than  its  market  value  at  the  time 
and  in  the  place  where  it  is  contracted 
for.  The  power  to  confiscate  the  prop- 
erty of  the  citizens  and  taxpayers  of  a 
county,  city,  or  town,  by  forcing  them 
to  pay  for  any  commodity,  whether  it  be 
merchandise  or  labor,  an  arbitrary 
price,  in  excess  of  the  market  value,  is 
not  one  of  the  powers  of  the  legisla- 
ture over  municipal  corporations,  nor 
the  legitimate  use  of  such  corporations 
as  agencies  of  the  state.  If  an  act 
compelled  counties,  cities,  and  towns  to 
pay  to  all  stone  masons  not  less  than 
$2  per  perch  for  stone  to  be  used  on 
any  public  work,  when  the  market  price 
of  stone  was  but  $1.50  per  perch,  or  to 
the  brickmaker  not  less  that  $12  per 
thousand  for  brick,  when  brick  of  the 
same  quality  could  be  bought  for  $10 
per  thousand,  or  to  the  hardware  mer- 
chant not  less  than  6  cents  per  pound 
for  iron,  when  iron  of  the  same  quality 
could  be  had  for  4  cents  per  pound, 
such  legislation  would  shock  every  rea- 
sonable mind,  and  would  be  universally 
condemned  as  unwarranted  and  uncon- 
stitutional. For  the  same  reasons,  an 
act  fixing  the  price  of  unskilled  labor 
on  all  public  works  at  not  less  than  20 
cents  an  hour  is  a  legislative  interfer- 
ence with  the  liberty  of  contract  by 
counties,  cities,  and  towns,  which  finds 
no  sanction  or  authority  in  the  doctrine 
that  counties,  cities,  and  towns  are  mu- 
nicipal and  political  subdivisions  of  the 
state.  ...  If  the  legislature  has 
the  right  to  fix  the  minimum  rate  of 
wages  to  be  paid  for  common  labor,  then 
it  has  the  power  to  fix  the  maximum 
rate.     And  if  it  can  regulate  the  price 


of  labor,  it  may  als^  regulate  the  prices, 
of  flour,  fuel,  merchandise,  and  land. 
But  these  are  powers  which  have  never 
been  conceded  to  the  legislature,  and 
their  exercise  by  the  state  would  be  ut- 
terly inconsistent  with  our  ideas  of 
civil  liberty."  In  the  very  nature  and 
constitution  of  things,  legislation  which 
interferes  with  the  operation  of  natural 
and  economic  laws  defeats  its  own  ob- 
ject, and  furnishes  to  those  whom  it 
professes  to  favor  few  of  the  advantages, 
expected  from  its  provisions. 

8  The  court  said :  "If  the  minimum 
price  to  be  paid  by  municipal  subdivi- 
sions of  the  state  for  unskilled  labor  on 
public  works  exceeds  the  rate  at  which 
such  labor  can  be  obtained  by  other 
persons  at  the  same  place,  then  the 
excess  so  paid  for  labor  on  public  im- 
provements is  taken  from  the  citizens 
assessed  for  such  works,  not  by  due 
process  of  law,  but  by  a  mere  legislative 
fiat.  The  citizens  of  the  state,  who 
must,  through  assessments  made  upon 
their  property,  pay  for  the  public  works 
of  counties,  cities,  and  towns,  are  en- 
titled to  have  such  work  done  at  such 
rate  of  wages  as  the  local  agents  and 
official  representatives  of  such  munici- 
pal subdivisions  of  the  state  may  be  able 
to  secure  by  contract.  They  cannot  be 
required  arbitrarily  to  pay  higher  wages 
than  laborers  employed  on  private 
works  or  improvements  in  their  particu- 
lar district  demand,  any  more  than  they 
could  be  compelled  by  similar  legisla- 
tion to  pay  a  minimum  rate  of  wages  to 
laborers  employed  by  them  in  their 
private  business.  If  the  minimum  rate 
fixed  by  the  statute  exceeds  the  market 
value  of  such  wages,  the  excess  is  a 
mere  donation  exacted  under  color  of 
law  from  the  citizens  liable  to  assess- 
ment for  the  public  improvement,  and 
bestowed  upon  the  unskilled  laborer." 
*  The  court  said :  "The  laboring  man 
of  the  state  may,  for  some  purposes, 
constitute  a  class  concerning  which  par- 
ticular legislation  may  be  proper.  This 
classification  has  been  recognized  and 
sustained  in  statutes  requiring  the  pay- 
ment of  wages  in  lawful  money  of  the 
United    States,    forbidding    the    assign- 
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h.  New  York. — With  reference  to  a  statute  which  has  since  been 
repealed,  it  was  laid  down  that  "a  general  law  regulating  the  compen- 
sation of  laborers  employed  by  the  state,  or  by  officers  under  its  au- 
thority, which  disturbs  no  vested  right  or  contract,  is  within  the 
power  of  the  legislature  to  enact,  whatever  may  be  said  of  its  wisdom 
or  policy."  ^  This  decision  was  treated  as  a  controlling  precedent  in 
a  case  in  which  the  provision  of  the  present  labor  law  to  the  effect 
that  all  laborers,  workmen,  or  mechanics  engaged  upon  public  work 
shall  receive  not  less  than  the  prevailing  rate  of  wages, 
was  held  to  be  valid,  in  so  far  as  it  relates  to  the  im- 
mediate employees  of  the  state  or  of  a  municipality.  The 
ratio  decidendi  was  that,  in  the  administration  of  the  af- 
fairs of  the  subdivisions  of  the  state, — cities,  counties,  towns,  and 
villages, — "the  legislature  is  unrestrained  unless  by  express  pro- 
visions of  the  Constitution.  .  .  .  All  of  these  agencies  and  em- 
ployees in  the  several  municipalities  are  doing  the  work  of  the  state, 
which  is  the  sovereign  and  master."  The  position  "that  the  legis- 
lature is  without  power  to  interfere  with  the  agencies  it  has  created 
for  the  government  of  the  municipalities"  was  declared  to  be  un- 
sound, in  view  of  "the  fact  that  the  legislature  has  the  power  at  any 
time  to  absolutely  change  the  form  of  government  of  a  municipality, 
to  blot  out  of  existence  any  municipal  charter,  or  to  consolidate  sev- 
eral municipalities  under  a  single  charter."  *  On  the  other  hand, 
that  provision  has  been  pronounced  void,  in  so  far  as  it  purports  to 
limit  the  right  of  independent  contractors  to  fix  the  amount  of  com- 
pensation to  be  paid  to  persons  employed  by  them  in  such  work.' 

ment  of  future  and  unearned  wages,  and  themselves  such  compensation  for  their 

in  similar  acts.    But  no  legal  and  suflfi-  work  as  the  conditions  of  supply  and  de- 

cient  reason  can  be  assigned  for  plac-  mand,    competition,   personal   qualities, 

ing  unskilled  labor  in  a  class  by  itself  energy,  skill,  and  experience  may  enable 

for  the   purpose   of  fixing  by   law   the  them  to  do." 

minimum   rate    of   wages    at   which   it  6  Clark  v.  State  (1894)  142  N.  Y.  101, 

shall   be   employed  by   counties,   cities,  36  N.  E.  817    (Laws  1889,  chap.  380). 

a,nd  towns  on  their  public  works.    Why  6  Ryan  v.  New  York  ( 1904 )  177  N.  Y. 

exclude  the  skilled  mechanic  from  the  271,   69   N.   E.   599.      Referring   to  the 

benefit   of   the   act?      Why   compel   the  case    cited   in   the   following   note,    the 

payment  of  a  higher  rate  of  wages  to  ,.0^^   remarked:      "It   is  true   that  in 

the  unskilled  laborer  than  may  be  de-  one  of  the  prevailing  opinions,  argument 

manded    by    the    skilled    mechanic    for  sufficiently  broad  to  cover  this  case  is 

more  difficult  and  important  work,  re-  ■,      ,    ^  .,    .          ,    i.„„„„s..„  f.-  the 

quiring  special  training,  experience,  and  f.;   ""^  "  \^  not  necessary  tor  tne 

a  higher  degree  of  intelligence.     ...  decision     and   is    oHter    and   therefore 

No  sufficient  reason  has  been  assigned  ^^'^^  °°*  ^^  followed.    Our  conclusion  la 

why  the  wages  of  the  unskilled  laborer  ^^^^  so  much  of  the  statute  as  is  in- 

should  be  fixed  by  law,  and  maintained  volved   in   this   case   is   constitutional." 

at   an    unalterable    rate,    regardless    of  '  People    ex    rel.    Rodgers    v.    Coler 

their  actual  value,  and  that  all  other  (1901)    166  N.  Y.  1,  52  L.R.A.  814,  82 

laborers    should    be    left    to    secure   to  Am.  St.  Rep.  605,  59  N.  E.  716,  affirm- 
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The  court  declined  to  accept  the  theory  that  the  statute  was  "a  mere 
direction  by  the  sovereign  authority  to  one  of  its  own  agencies  to  con- 
tract in  certain  cases  in  a  particular  way."  '  The  following  special 
reasons  were  also  assigned  for  the  decision:  (1)  That  in  its  actual 
•operation  the  statute  permitted  and  required  the  expenditure  of  the 
money  of  the  city,  or  that  of  the  local  property  owner,  for  other  than 
city  purposes,  and  thus  contravened  the  provision  of  the  state  Con- 
stitution, under  which  municipal  expenditures  are  limited  to  those 
purposes;^   (2)  that  it  invaded  rights  of  liberty  and  property,  in 


ing  (1900)  56  App.  Div.  98,  67  N.  Y. 
Supp.  701  (Laws  1897,  chap.  415,  as 
amended  by  Laws  1899  chap.  567 ) .  The 
■case  of  Clark  v.  State,  supra,  was  de- 
clared not  to  be  in  conflict  with  the 
conclusion  arrived  at.  "All  that  this 
case  decided  was  that  tlie  state  had 
power  to  declare  by  statute  the  compen- 
sation to  be  paid  to  its  own  employees 
in  tlie  absence  of  any  agreement  pro- 
viding for  a  different  rate.  But  the 
Tight  to  make  contracts  for  the  com- 
pensation to  be  paid,  whether  greater 
or  less  than  the  statutory  rate,  is  ex- 
pressly recognized  and  conceded  through- 
out the  opinion;  and  it  is  obvious  that 
under  the  Constitution  the  riglit  could 
not  be  abrogated,  since  tlie  power  to 
«mploy  labor  is  conferred  by  that  in- 
strument upon  the  superintendent  of 
public  works.  The  power  to  employ  im- 
plies the  power  to  agree  upon  the  com- 
pensation; and  while  the  statute  was 
■applied  to  cases  where  no  such  agree- 
ment was  made,  it  could  not  deprive 
the  superintendent  of  the  power  con- 
ferred upon  him  by  the  Constitution." 
The  court  cited  with  approval  State  v. 
Norton  (1897)  5  Ohio  N.  P.  183,  in 
which  a  city  ordinance  enacting  that 
laborers  should  receive  not  less  than 
$1.50  a  day,  and  that  the  day  should 
not  exceed  eight  hours,  was  declared 
void.  In  the  opinion  of  O'Brien,  J.,  it 
is  laid  down  that,  "with  respect  to  prop- 
erty and  contract  rights  of  exclusively 
local  concern,  the  state  has  no  right 
to  interfere  and  control  by  compulsory 
legislation  the  action  of  municipal  cor- 
porations. The  people  of  the  state  at 
large,  through  their  representatives, 
liave  no  more  authority  to  dictate  to  a 
city  the  form  in  which  its  contracts 
shall  be  framed  or  the  wages  that  it 
shall  pay  to  laborers,  than  they  have  to 
dictate  to  an  individual  what  he  shall 
■eat,  drink,  or  wear."  But  this  state- 
M.  &  S.  Vol.  VIII— 549. 


ment  needs  some  qualification,  in  view 
of  the  decision  of  the  majority  of  the 
court  in  the  Ryan  Case,  supra,  where 
the  learned  judge  delivered  a  dissenting 
opinion,  in  which  he  reiterated  the 
above  theory. 

8  With  regard  to  this  contention  (p. 
819  of  52  L.R.A.),  it  was  remarlced:  "It 
is  true  enough  that  a  city  is  an  agency 
of  the  state  to  discharge  some  of  the 
functions  of  government,  but  these 
terms  do  not  adequately  describe  its 
true  relations  to  the  state  or  the  people. 
A  municipal  officer  directing  a  local 
improvement  is  not  the  agent  of  the 
state.  He  is  the  agent  of  the  city,  and 
the  city  alone  is  responsible  for  his  neg- 
ligence or  misconduct." 

9  "The  legislature,"  said  the  court, 
"cannot  authorize  or  compel  a,  city  to 
give  any  of  its  money  or  property,  or 
to  loan  its  credit  for  any  private  pur- 
pose, nor  to  expend  any  of  its  money, 
directly  or  indirectly,  for  any  other 
than  city  purposes.  If  the  legislature 
should,  by  statute,  require  a  city  to 
enter  into  contracts  which  directly  or 
indirectly  secure  benefits  to  private  in- 
dividuals, or  particular  classes  of  citi- 
zens, and  not  for  purely  city  purposes, 
the  statute  would  be  void,  as  in  conflict 
with  the  spirit,  if  not  the  letter,  of 
the  Constitution.  All  expenditures  of 
money  must  be  for  city  purposes  and 
that  alone,  except  so  far  as  it  is  au- 
thorized to  devote  funds  to  the  relief  of 
the  poor,  or  to  charity,  which  may  be 
said  to  be  a  city  purpose  in  the  largest 
sense.  A  statute  which  tends  to  divert 
the  money  or  property  of  the  city  or 
that  of  the  local  property  owners  from 
strictly  city  purposes,  and  devotes  it, 
directly  or  indirectly,  to  private  inter- 
ests, or  to  the  interests  of  some  class 
of  persons  as  distinguished  from  the 
whole  body,  whether  the  transaction  is 
made  to  assume  the  form  of  payments 
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that  it  denied  to  the  city  and  the  contractor  the  right  to  agree  with 
their  employees  upon  the  measure  of  their  compensation,  and  com- 
pelled them  in  all  cases  to  pay  an  arbitrary  and  uniform  rate,  which 
was  expressed  in  vague  language,  difficult  to  define  or  ascertain,  and 
subject  to  constant  change  from  artificial  causes;  ^^  (3)  that  it  in- 
vaded the  property  rights  of  the  local  landowners,  who  would  ulti- 
mately have  to  bear  the  expense  of  the  work  in  question ;  ^'  (4)  and 
that  it  virtually  confiscated  all  property  rights  of  the  contractor  under 
his  contract  for  breach  of  his  engagement  to  obey  the  statute,  and  at- 


pf  wages  or  something  else,  is  in  conflict 
with  the  spirit  and"  policy  of  these  pro- 
visions of  the  Constitution.  People  ex 
rpJ.  Dunkirk,  W.  &  P.  R.  Co.  v.  Satchel- 
lor  (1873)  53  N.  Y.  128,  13  Am.  Rep. 
480;  People  ex  rel.  Bolton  v.  Albertson 
(18,78)  55  N.  Y.  50.  The  legislature 
does  not  possess  unrestricted  power  to 
bind  a  city  hand  and  foot  with  respect 
to  all  its  local  business  affairs.  It 
cannot  fix  by  statute  the  price  which  it 
must  pay  for  materials  or  property  that 
it  may  need,  or  the  compensation  that 
it  must  pay  for  labor  and  other  serv- 
ices that  it  may  be  obliged  to  employ; 
,at  least,  when  such  regulations  increase 
the  cost  beyond  that  which  it  would  be 
obliged  to  pay  in  the  ordinary  course 
of  business.  If  it  could  do  all  these 
things,  it  could  virtually  dispose  of  all 
the  revenues  of  the  city  for  such  pur- 
poses as  it  thought  best,  and  local  self- 
government  would  be  nothing  but  a 
sham  and  a  delusion." 

10  In  this  connection  the  court  ob- 
served: "The  plain  purpose  and  eflfect 
of  the  law  in  question  was  to  deprive 
the  city  and  its  contractors  of  the  ex- 
ercise of  all  judgment  and  discretion 
in  ttie  matter  of  wages  to  be  paid  to 
workmen-  employed  upon  all  public 
works.  Both  the  city  and  the  con- 
tractor are  deprived  by  the  statute  of 
all  power  to  deal  with  that  question, 
and,  consequently,  of  all  power  to  pro- 
tect most  vital  interests  in  that  regard, 
by  contract  or  otherwise.  The  right 
which  is  conceded  to  every  private  in- 
dividual and  every  private  corporation 
in  the  state,  to  make  their  own  con- 
tracts and  their  own  bargains,  is  denied 
to  cities  and  to  contractors  for  city 
/work;  and  moreover,  if  the  latter  at- 
tempt to  assert  such  right,  the  money 
earned  on  the  contract  is  declared  to  be 
forfeited  to  the  city  without  the  inter- 


vention of  any  legal  process  or  judicial 
decree.  The  exercise  of  such  a  power 
is  inconsistent  with  the  principles  of 
civil  liberty,  the  preservation  and  en- 
forcement of  which  was  the  main  pur- 
pose in  view  when  the  Constitution  was. 
enacted.  If  the  legislature  has  power 
to  deprive  cities  and  their  contractors- 
of  the  right  to  agree  with  their  work- 
men upon  rates  of  compensation,  why 
has  it  not  the  same  power  with  respect 
to  all  private  persons  and  all  private 
corporations?  ...  It  was  once  a 
political  maxim  that  the  government 
governs  best  which  governs  the  least- 
It  is  possible  that  we  have  now  out- 
grown it,  but  it  was  an  idea  that  was. 
always  present  to  the  minds  of  the  men 
who  framed  the  Constitution,  and  it  is 
proper  for  courts  to  bear  in  mind  when 
expounding  that  instrument.  The  pow- 
er to  deprive  master  and  servant  of 
the  right  to  agree  upon  the  rate  of 
wages  which  the  latter  was  to  receive- 
is  one  of  the  things  which  can  be  re- 
garded as  impliedly  prohibited  by  the- 
fundamental  law,  upon  consideration  of 
its  whole  scope  and  purpose,  as  well 
as  the  restrictions  and  guaranties  ex- 
pressed." 

11  The  court  said  that  these  owner* 
were  "entitled  to  the  benefit  of  the  best 
judgment  and  discretion  of.  the  city 
officers  in  making  the  contract  for  the 
work.  To  the  extent  that  such  judg- 
ment and  discretion  is  taken  away  by 
arbitrary  enactments  not  in  their  in- 
terests, but  in  favor  of  opposing  inter- 
ests, their  constitutional  rights  of  lib- 
erty and  property  are  invaded.  When- 
the  expense  of  the  improvement  is  en- 
larged beyond  actual  and  reasonable- 
cost  under  ordinary  business  conditions, 
— as  it  may  be  under  the  statute  in; 
question, — their  property  is  taken  with- 
out due  process  of  law." 
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teirrplsilt  to  make  acts  and  omissions  penal  which  in  themselves  vv%'iv 
imaoCKnt  and  harmless.^*  The  opinion  was  also  expressed  that;  ial- 
ithcHBgh  the  law  was  passed  with  the  intention  of  benefiting  wag6  fearrv^ 
(ecs,  it  would  in  the  end  operate  to  their  disadvantage.^^ 

c.  Washington. — It  has  been  held  that  a  municipal  ordinance  pro- 
viding that  the  wages  paid  to  laborers  employed  on  work  done  by  con- 
tract for  the  city  shall  not  be  less  than  a  certain  amount  for  a  day  of 
eight  hours  is  «onstitutionaL^* 

2823.  Enactments  legulating  the  rate  of  wages  in  private  employ- 
ments.— There  is  no  doubt  that,  as  a  general  rule,  enactments  of  this 
description  are  unconstitutional,  as  being  an  improper  invasion  of 


12  "The  oemitractoT,''  said  th«  court, 
"is  a  private  individual,  engaged  in  pri- 
vate business.  Wlien  he  enters  into  a 
fair  and  lionest  contract  for  some  mu- 
nicipal improvement,  that  contract  is 
property,  entitled  to  the  same  protec- 
tion as  any  other  property.  It  is  not 
competent  for  the  legislature  to  deprive 
him  of  the  benefit  of  this  contract  by 
imposing  burdensome  conditions  with 
respect  to  the  means  of  performance,  or 
to  regulate  the  rate  of  wages  wliich  he 
shall  pay  to  his  workmen,  or  to  with- 
hold the  contract  price  when  such  con- 
ditions are  not  complied  with  in  the 
judgment  of  the  city.  When  he  is  not 
left  free  to  select  his  own  workmen  up- 
on such  terms  as  he  and  they  can  fair- 
ly agree  upon,  he  is  deprived  of  that 
liberty  of  action  and  right  to  accumu- 
late property  embraced  within  the  guar- 
anties of  the  Constitution,  since  his 
right  to  the  free  use  of  all  his  faculties 
in  the  pursuit  of  an  honest  vocation  is 
so  far  abridged.  A  statute  which  en- 
ables a  city  that  has  entered  into  a  con- 
tract with  him  for  the  performance  of 
some  public  work  to  receive  and  accept 
the  fruits  of  his  labor,  and  at  the  time 
refuse  to  pay  for  it,  upon  the  ground 
that  he  omitted  to  pay  the  prevailing 
rate  of  wages  to  his  workmen,  though 
he  paid  all  they  asked,  and  all  he  agreed 
to  pay,  would  seem  to  be  an  arbitrary 
interference  with  his  liberty  and  prop- 
erty, and  not  within  the  legitimate 
sphere  of  legislation.  It  is  not  claimed 
that  the  statute  has  any  relation  to  the 
public  health,  the  public  morals,  the 
public  safety,  or  any  -of  the  other  ob- 
jects within  the  scope  of  the  police 
power." 

18  "The  law,"  said  the  court,  "forbids 


the  contractor  from  paying  a  rate  of 
wages  other  than  what  is  called  'tlie 
prevailing  rate,'  although  the  laborer  is, 
willing  to  accept  it.  It  calls  for  tlie 
payment,  practically,  on  all  occajjions, 
of  the  highest  market  price,  and  hence 
must  compel  tlie  contractor  to  employ 
only  such  workmen  as  are  competent  tc 
earn  the  very  highest  rate  of  compensa- 
tion. It  makes  no  allowance  for  the 
various  degrees  of  efficiency  and  capac- 
ity that  must  always  exist  in  so  large 
a  part  of  the  community.  A  person  less 
competent  than  his  neighbor,  frons 
whatever  cause,  cannot  be  employed,  be- 
cause a  uniform  rate  must  be  paid, 
without  taking  into  account  the  varying 
conditions  of  life  and  the  degrees  of 
capacity.  Such  a  law  may,  indeed,  ben- 
efit for  a  time  the  favored  few  who 
possess  the  largest  capacity  to  earn 
the  largest  wages,  and  in  this  view  it 
may  be  said  that  it  provides  only  for 
the  survival  of  the  fittest.  But  the 
effect  of  the  law  must  be  that  all  those 
who  are  too  young  or  too  old,  or  for 
any  other  reason  less  competent  than 
their  neighbors,  must  be  deprived  of 
all  opportunity  to  secure  employment 
on  all  public  works  in  their  respective 
callings,  and  so  the  tendency  of  such 
legislation  is  to  check  individual  exer- 
tion and  to  suppress  industrial  free- 
dom." 

l4iJe  Broad  (1904)  36  Wash.  449,  70 
L.R.A.  1011,  78  Pac.  1004,  2  Ann.  Cas. 
212;  Oies  V.  Broad  (1906)  41  Wash. 
448,  83  Pac.  1025.  These  cases  were  de- 
cided on  the  authority  of  Atkin  v. 
Kansas  (1903)  191  U.  S.  207,  48  L.  ed. 
148,  24  Sup.  Ct.  Rep.  124.  See  §  2829, 
6,  post. 
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the  right  of  contract.*  Their  invalidity  has  been  afErmed  even  as  re- 
gards corporations  whose  charters  are  subject  to  amendment  and 
annulment.* 

But  a  provision  in  the  Federal  Act,  which  forbids  an  agent,  at- 
torney, or  other  person  engaged  in  preparing,  presenting,  or  prose- 
cuting a  claim  for  a  pension  under  that  act  from  demanding  or  re- 
ceiving a  greater  fee  than  $10  for  his  services,  has  been  sustained 
against  the  objection,  that  it  is  an  unconstitutional  interference  with 
liberty  of  contract.* 

2824.  Enactments  requiring  the  payment  of  wages  at  certain  in- 
tervals.—  (See  chapter  xxix.,  ante.) — a.  Arkansas. — The  validity  of 
the  enactment  which  provides  that  corporations  doing  business  in  the 
state  shall  pay  their  employees  semimonthly  has  been  sustained 
against  the  objections  (1)  that  it  denies  corporations  the  equal  pro- 
tection of  the  laws:  (2)  that  it  restricts  the  rights  of  employees  of 
corporations  to  contract  with  them;  and  (3)  that  it  deprives  cor- 
porations of  their  property  within  due  process  of  law.* 


1  In  street  v.  Tarney  Electrical  Sup- 
ply Co.  (1903)  160  Ind.  338,  61  L.R.A. 
154,  98  Am.  St.  Rep.  325,  66  N.  E.  895, 
(see  subsec.  infra),  the  court  observed, 
arguendo:  "It  is  not  contended,  and  it 
could  not  be  maintained,  that  the  re- 
strictions in  this  act  upon  the  right  of 
contract  would  be  valid  if  the  act  applied 
to  the  worlc  and  affairs  of  private  citi- 
zens. Even  if  no  express  provision  of 
any  constitution  forbade  such  legislative 
interference  witli  tlie  right  of  contract, 
it  would  be  void,  for  the  reason  tliat  the 
authority  to  fix  by  contract  the  prices 
to  be  paid  for  property,  including  hu- 
man labor,  is  not  ordinarily  within  the 
domain  of  legislation.  But  such  enact- 
ments are  also  held  to  be  in  violation 
of  §  1,  art.  1,  of  the  state  Constitution, 
securing  to  every  citizen  of  the  state 
the  inalienable  right  to  personal  liberty 
and  to  the  pursuit  of  happiness." 

In  People  v.  Phyfe  (1890)  48  N.  Y. 
S.  R.  350,  20  N.  Y.  Supp.  461,  it  was 
assumed  that  the  act  in  question  (lim- 
iting the  working  hours  of  certain  rail- 
way servants)  would  have  been  invalid 
if  it  had  purported  to  fix  the  rate  of 
their  wages. 

In  the  dissenting  opinion  delivered  by 
O'Brien,  J.,  in  Ryan  v.  New  York 
(1904)  177  N.  Y.  271,  69  N.  E.  599, 
it  was  remarked  that  "no  one  has  yet 
contended  that  a  law  fixing  the  rates 
of  wages  for  a  private  corporation 
would  be  good." 

z  In  Leep  v.  St.  Louis,  I.  M.  £  8.  R. 


Co.  (1894)  58  Ark.  407,  23  L.R.A.  264, 
41  Am.  St.  Rep.  109,  25  S.  W.  75,  an 
act  providing  for  the  payment  of  the 
wages  of  discharged  servants  was  up- 
held (see  §  2826,  note  1,  post),  the 
court  remarking:  "We  do  not  mean, 
by  holding  as  we  do,  to  intimate 
that  the  legislature  can,  by  way  of 
amendment,  fix  or  limit  the  compen- 
sation of  employees  of  railroad  com- 
panies. That  might  seriously  affect 
one  of  the  principal  charter  rights 
of  the  companies,  and  thereby  substan- 
tially impair  the  object  of  their  in- 
corporation. Such  a  power  would  be 
subversive  of  the  right,  and,  when  ex- 
ercised to  its  fullest  extent,  would  leave 
to  the  corporation  the  privilege  of  se- 
lecting its  employees,  without  the  right 
of  contracting  with  them.  An  amend- 
ment to  that  extent  would  be  manifestly 
unjust  to  the  companies,  and  violative 
of  the  Constitution,  which,  while  it 
grants  the  right  to  amend  when,  in  the 
opinion  of  the  legislature,  the  charter 
is  injurious  to  the  citizens,  limits  the 
right  to  do  so  to  amendments  that  are 
just  to  the  corporators.  The  act  in 
question  is  not  subject  to  that  imputa- 
tion. It  is  prospective  in  its  operation, 
and  leaves  to  the  corporations  the  right 
of  making  contracts  with  their  em- 
ployees on  advantageous  terms." 

sPrisMe  v.  /7.  S.  (1894)  1,57  U.  S. 
160,  39  L.  ed.  657,  15  Sup.  Ct.  Rep.  586. 

i  Arkansas  Stave  Go.  v.  State  (1910) 
94  Ark.  27,  27  L.R.A.  (N.S.)    255,   140 
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h.  California^ — A  statute  -which  enacted  that  "every  corporatio]/ 
doing  business  in  the  state  should  pay  the  mechanics  and  laborers  em- 
ployed by  it  on  such  day  in  each  week  or  month  as  should  be  selected 
by  such  corporation"  was  held,  on  the  authority  of  two  earlier  cases, 
to  be  applicable  only  in  respect  of  cases  in  which  the  classes  of  em- 
ployees in  question  were  hired  by  the  week  or  month,  and  for  that 
reason  to  make  a  mere  arbitrary  classification,  not  founded  upon 
natural  differences,  or  differences  defined  by  the  Constitution.^  Sub' 
sequently  a  statute  which  required  that  corporations  should  pay  wages 
at  least  once  a  month,  in  lawful  money  of  the  United  States,  or  in 
checks  negotiable  at  their  face  value,  which  gave  employees  a  prefer- 
ential lien  in  respect  of  wages  not  paid,  which  provided  for  the  re- 


Am.  St.  Eep.  103,  125  S.  W.  1001.  The 
first  of  these  objections  was  thus  dis- 
posed of:  The  enactment  "applies  to 
all  corporations.  Within  the  sphere  of 
its  operation,  all  artificial  persons  are 
treated  alike  under  like  circumstances 
and  conditions.  Because  the  act  only 
applies  to  corporations,  and  not  to  nat- 
ural persons,  it  does  not  contravene  the 
equal  protection  clause  of  the  Federal 
Constitution.  Nearly  all  legislation  is 
special,  either  in  the  objects  sought  to 
be  attained,  or  in  its  application  to 
classes.  And  the  general  rule  is  that 
legislation  does  not  infringe  the  consti- 
tutional right  of  equal  protection  where 
all  persons,  whether  natural  or  artifi- 
cial, of  such  class,  shall  be  treated  alike 
under  like  circumstances  and  condi- 
tions." In  answer  to  the  second  objec- 
tion, the  court,  after  mentioning  some 
instances  illustrative  of  the  doctrine 
that  the  liberty  of  contract  may  be 
circumscribed  by  the  legislature,  ob- 
served :  "But  under  this  act  the  restric- 
tion of  the  employee's  right  to  contract 
is  not  direct.  That  restriction  only  ap- 
plies to  the  corporations,  and  those 
dealing  with  them  cannot  complain  of 
the  incompetency  of  the  corporations  to 
make  contracts  which  are  inhibited  by 
the  law,  any  more  than  they  could  in 
making  contracts  with  persons  laboring 
under  legal  disabilities,  or  in  contract- 
ing relative  to  subject-matters  prohibit- 
ed by  law." 

2  Slocum  V.  Bear  Valley  Irrig.  Co. 
(1898)  122  Cal.  555,  68  Am.  St.  Kep.  68, 
55  Pac.  403  (Stats.  1891,  p.  195).  The 
court  pointed  out  that  the  effect  of  the 
statute  was  to  create  a  lien  in  favor  of 
laborers  and  mechanics  employed  by  the 


week  or  month,  and  not  to  those  em- 
ployed on  other  terms.  Beatty,  Ch.  J., 
dissented  on  the  grounds  thus  stated: 
"No  rule  of  statutory  construction  is 
more  firmly  established  than  this:  that 
if  an  act  of  the  legislature  is  open 
to  two  constructions,  one  of  which  har- 
monizes with  the  Constitution  and  the 
other  does  not,  the  latter  must  be  re- 
jected. Now,  whatever  may  be  the  more 
obvious  meaning  of  the  section  above 
quoted,  regarded  by  itself,  and  without 
reference  to  the  constitutional  limita- 
tions upon  the  power  of  the  legislature, 
it  cannot  be  denied  that  without  doing 
violence  to  the  language  employed,  it 
may  be  held  to  mean  simply  this :  that 
every  corporation  employing  laborers 
and  mechanics  is  required  to  establish 
a  regular  pay  day  in  each  week  or  in 
each  month,  as  it  may  elect,  and  on 
that  day  to  pay  all  wages  then  earned 
and  due,  no  matter  what  the  term  of 
employment.  No  reason  can  be  given 
for  rejecting  this  construction,  except 
that  in  two  cases  formerly  decided  the 
law  was  otherwise  construed.  But  in 
those  cases  the  point  here  presented  was 
not  raised  or  considered.  If  it  had  been 
foreseen  that  the  construction  then 
adopted  would  have  the  result  of  nulli- 
fying the  law,  there  can  be  no  doubt 
that  it  would  have  been  rejected  in  fa- 
vor of  the  construction  above  suggested, 
which  has  always  seemed  to  me  the 
more  reasonable  of  the  two.  Now  that 
our  attention  is  called  to  this  unfore- 
seen consequence  of  our  former  decision, 
it  is  not  too  late,  in  my  opinion,  to  rec- 
tify the  error."  The  cogency  of  the 
argument  will  impress  every  reader. 
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covery  of  attorneys'  fees  in  an  action  for  the  recovery  of  wages,  and 
which  forbade  prohibited  contracts  for  the  payment  of  wages  at  in- 
tervals longer  than  that  specified,  was  declared  by  the  supremo 
court  of  the  state  to  be  unconstitutional  as  discriminating  unlaw- 
fully against  corporations,  and  as  depriving  both  the  corporation 
and  their  employees  of  their  property  without  due  process  of  law, 
by  restricting  their  right  of  contracts.'  But  this  statute  has 
been  sustained  by  a  Federal  judge  against  the  objections  that 
it  grants  special  privileges  or  immunities  to  a  certain  class  of  citi- 
zens, that  it  deprives  corporations  of  their  property  without  due  proc- 


3  Johnson  v.  Goodyear  Min.  Go. 
(1899)  127  Cal.  4,  47  L.R.A.  338,  78 
Am.  St.  Rep.  17,  59  Pac.  304  (Stats. 
1897,  p.  231).  The  court  said:  "The 
corporation  and  the  laborer  are  prohib- 
ited from  making  any  contract  wliereby 
wages  are  to  become  due  for  a  longer 
period  than  one  month  as  a  condition 
of  employment,  or  by  which  the  laborer 
is  to  be  paid  in  anything  except  money 
or  negotiable  checks.  The  working 
man  of  intelligence  is  treated  as  an  im- 
becile. Being  over  twenty-one  years 
of  age,  and  not  a  lunatic  or  insane,  he 
is  deprived  of  the  right  to  make  a  con- 
tract as  to  the  time  when  his  wages 
shall  become  due.  Being  of  sound  mind 
and  knowing  the  value  of  a  horse,  he  is 
not  allowed  to  make  an  agreement  with 
the  corporation  that  he  will  work  sixty 
days  and  take  the  horse  in  payment. 
Business  might  be  such  that  a  corpora- 
tion could  not  possibly  pay  wages  with- 
out getting  laborers  who  were  willing 
to  wait  for  their  wages  until  the  cor- 
poration could  get  money  with  which 
to  pay  them  for  marketing  its  products. 
The  laborer  might  be  interested  in  the 
corporation,  or  for  some  reason  willing 
to  wait  until  the  corporation  could  pay 
him.  Yet  the  parties,  being  able  to 
contract  and  willing  to  contract,  and 
desiring  for  the  good  of  each  other  to 
contract,  are  by  this  statute  forbidden 
to  do  so.  .  .  .  It  is  claimed  that 
corporations  are  a  class  and  that  class- 
ifications can  be  made,  and  that  a  law 
is  not  unconstitutional  if  it  affects  all 
of  a  class.  While  this  is  true,  yet  the 
classification  must  be  founded  upon  dif- 
ferences, either  defined  by  the  Constitu- 
tion or  natural,  or  which  will  suggest 
a  reason  which  might  naturally  be  held 
to  justify  the  diversity  of  legislation. 
.     .     .     In   this   case   there   can   be  no 


reason  why  a  corporation  doing  busi- 
ness in  this  state  should  have  its  prop- 
erty subjected  to  a  lien,  unless  the 
property  of  other  persons  in  the  state 
under  like  circumstances  is  subject  to 
the  same  kind  of  a  lien,  or  why  such 
corporations  should  be  prohibited  from 
making  defenses  which  all  other  persons 
in  the  state  may  make,  or  why  such 
corporations  should  pay  attorneys'  fees 
or  fines  in  an  ordinary  action  at  law 
while  all  other  persons  under  like  cir- 
cumstances are  exempt  from  such  at- 
torneys' fees  and  fines,  or  why  such 
corporations  cannot  create  valid  liens 
upon  its  property  other  than  by  a  deed 
or  mortgage  duly  recorded,  while  all 
other  persons  in  the  state  may  do  so, 
or  why  such  corporations  shall  be  de- 
nied the  privilege  of  making  a  contract 
as  to  the  manner  of  payment  of  its  em- 
ployees while  all  other  persons  in  the 
state,  who  are  over  twenty-one  years  of 
age,  and  not  incompetent,  may  do  so, 
or  why  laborers  cannot  make  a  valid 
contract  as  to  the  time  when  their 
wages  shall  become  due,  or  the  kind  of 
property  or  money  in  which  they  shall 
be  paid.  It  is  said  that  corporations 
being  the  creatures  of  the  state,  and 
deriving  their  powers  from  their  char- 
ters, the  same  power  that  created  them 
may  alter  or  amend  their  charters,  or 
deprive  them  of  rights  originally  given 
them.  This  is  true  as  to  certain  pur- 
poses, but  the  legislature  cannot,  after 
creating  a  corporation,  and  while  it  ex- 
ists, deprive  it  of  the  rights  guaranteed 
to  it  by  the  Federal  Constitution,  nor 
deprive  it  of  its  right  to  resort  to  the 
courts  of  law,  nor  take  its  property 
without  due  process  of  law,  nor  subject 
it  to  unequal  and  oppressive  burdens, 
nor  deprive  it  of  the  equal  protection 
of  the  laws."  ' 
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ess  of  laWj  and  that  it  denies  to  corporations  the  equal  protection  of" 
the  law,  within  the  prohibition  of  the  14th  Amendment  to  the  Fed- 
eral Constitution.*  ' 

c.  Illinois. — An  enactment  requiring  certain  classes  af  corpora- 
tions to  pay  wages  weekly  has  been  held  unconstitutional  as  dis- 
criminating improperly  between  those  enumerated  and  others  which 
are  organized  for  pecuniary  profit  and  employ  labor,  and  also  as  in- 
fringing the  constitutional  rights  of  the  employees  of  the  corpora- 
tions affected.* 


i  Skinner  v.  Garnett  Gold  Mm.  Co. 
(1899)  96  Fed.  735.  The  court  re- 
marked that  the  statute  of  1891  was 
declared  unconstitutional  because  of  its 
arbitrary  classification  of  laborers,  ac- 
cording to  which  those  who  were  em- 
ployed by  the  week  or  month  enjoyed 
advantages  over  those  not  so  employed 
( see  note  2,  supra ) ,  and  that  the  stat- 
ute of  1897  did  not  make  any  such 
discrimination  as  the  statute  of  1891, 
but  entitled  all  employees  of  corpora- 
tions to  the  same  remedies.  The  only 
question  to  be  determined,  therefore, 
was  whether  the  statute  of  1897  so  dis- 
criminated between  corporations  and 
other  persons  as  to  render  it  uncon- 
stitutional for  that  reason.  In  the 
opinion  of  the  court  the  statute  did  not 
contravene  the  principle  of  classifica- 
tion established  by  various  decisions,  to 
the  effect  that  burdens  difl'erent  from 
those  imposed  upon  the  general  public 
may  be  imposed  upon  corporations,  pro- 
vided the  difference  is  based  upon  rea- 
sonable grounds,  and  is  not  merely  an 
arbitrary  selection. 

SBraoeville  Goal  Co.  v.  People  (1893) 
147  111.  66,  22  L.R.A.  340,  37  Am.  St. 
Rep.  206,  35  N.  E.  62.  The  court  said: 
■"It  is  undoubtedly  true  that  the  people, 
in  their  representative  capacity,  may, 
by  general  law,  render  that  unlawful, 
in  many  cases,  which  had  hitherto  been 
lawful.  But  laws  depriving  particular 
persons  or  classes  of  persons  of  rights 
enjoyed  by  the  community  at  large,  to 
be  valid,  must  be  based  upon  some  ex- 
isting distinction  or  reason  not  appli- 
cable to  others  not  included  within  its 
provisions.  Cooley,  Const.  Lim.  391. 
And  it  is  only  when  such  distinctions 
•exist  that  differentiate,  in  important 
particulars,  persons  or  classes  of  per- 
sons from  the  body  of  the  people,  that 
laws  having  operation  only  upon  such 
particular  persons  or  classes  of  persons 


have  been  held  to  be  valid  enactments." 
An  illustration  of  the  manner  in  which 
the  statute  affected  employees  was  thus 
drawn  from  the  conditions  which  had 
prevailed  shortly  before,  as  a  result  of 
the  financial  crisis  through  whicfh  the 
country  had  been  passing.  "It  is  a 
matter  of  common  knowledge,"  said  the 
court,  "that  large  numbers  of  manufac- 
tories were  shut  down  because  of  the' 
stringency  in  the  money  market.  'Em- 
ployers of  labor  were  unable  to  continue 
production,  for  the  reason  that  no  sale 
could  be  found  for  the  product.  It  was 
suggested,  in  the  interest  of  employees 
and  employers,  as  well  as  in  the  public 
interest,  that  employees  consent  to  a;c- 
cept  only  so  much  of  their  wages'  is 
was  actually  necessary  to  their  suste- 
nance, reserving  payment  of  the  balance 
until  business  should  revive,  and  'thuS 
enable  the  factories  and  workshops  to  be 
open  and  operated  with  less  present  ex- 
penditure of  money.  Public  economists 
and  leaders,  in  the  interest  of  labor; 
suggested  and  advised  this  course.  In 
this  state  and  under  this  law  no  such 
contract  could  be  made.  The  employee 
who  sought  to  work  for  one  of  the  cor- 
porations enumerated  in  the  act  would 
find  himself  incapable  of  contracting 
as  all  other  laborers  in  the  state  might 
do.  The  corporations  would  be  prohibit- 
ed from  entering  into  such  a  contract, 
and  if  they  did  so,  the  contract  would 
be  voidable  at  the  will  of  the  employee, 
and  the  employer  subject  to  a  penalty, 
for  making  it.  The  employee  would 
therefore  be  restricted  from  making 
such  a  contract  as  would  insure  to  him 
support  during  the  unsettled  condition 
of  affairs,  and  the  residue  of  his  wages 
when  the  product  of  his  labor  could  be 
sold.  The  employees  would,  by  the  act, 
be  practically  under  guardianship; 
their  contracts  voidable,  as  if  they  were 
minors;   their  right  to  freely  contract 
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d.  Indiana. — The  statute  providing  that  "every  company,  corpora- 
tion, or  association  doing  business  in  the  state,  shall,  in  the  absence 
of  a  written  contract  to  the  contrary,  be  required  to  make  full  pay- 
ment" at  least  once  a  month  for  work  performed  by  its  employees  "en- 
gaged in  manual  or  mechanical  labor,"  has  been  declared  invalid,  as 
denying  the  equal  protection  of  the  laws.' 

Similarly,  the  statute  which  requires  that  every  person,  company, 
or  corporation,  employing  any  person  to  labor,  shall  make  weekly 
payments  for  the  full  amount  due  for  such  labor,  has  been  annulled 
for  the  reason  that,  in  respect  both  of  employers  and  employees,  by 
interfering  with  the  freedom  of  contract,  it  deprived  citizens  of  their 
liberty  and  property  without  due  process  of  law.'' 


for  and  to  receive  the  benefit  of  their 
labor,  as  others  might  do,  denied  them." 
It  was  urged  that  the  section  (9)  of 
the  general  incorporation  act,  which 
provided  that  "the  general  assembly 
shall,  at  all  times,  have  power  to  pre- 
scribe such  regulations  and  provisions 
that  shall  be  binding  on  any  and  all 
corporations  formed  under  this  act,"  en- 
tered into  and  formed  a  part  of  the 
contract  under  which  the  grant  of  the 
corporate  franchise  was  conferred  upon 
the  employing  company;  but  the  court 
said  that  the  scope  of  this  provision  was 
qualified  by  art.  II,  §  I,  of  the  Constitu- 
tion, to  the  effect  that  "no  corporation 
shall  be  created  by  special  laws,  or  its 
charter  extended,  changed,  or  amended, 
.  .  .  but  the  general  assembly  shall 
provide,  by  general  laws,  for  the  organi- 
zation of  all  corporations  hereafter  to 
be  created."  It  was  considered  that  the 
manifest  intention  of  this  provision  was 
to  require  not  only  the  creation  of  cor- 
porations, but  amendments  to  charters 
of  those  existing,  to  be  made  by  general 
laws,  applicable  alike  to  all  occupying 
like  circumstances  and  existing  under 
the  same  conditions.  It  necessarily  fol- 
lowed that  special  acts,  applying  to  par- 
ticular corporations  only,  and  not  to 
the  general  body  of  corporations  created 
Under  the  act,  would  fall  within  the 
prohibition   of  this   section. 

e  Toledo,  St.  L.  d  W.  R.  Co.  v.  Long 
(1907)  169  Ind.  316,  124  Am.  St.  Rep. 
226,  82  N.  E.  757  (Acta  1885,  p.  36). 
The  court  said  that  the  provisions  under 
review,  "so  far  as  they  affect  employ- 
ers, only  apply  to  'every  company,  cor- 
poration, or  association;'  and,  so  far  as 
their  employees  are  concerned,  only  ap- 


ply to  those  'engaged  in  manual  or  me- 
chanical labor,'  thereby  denying  the 
right  to  such  of  their  employees  as  are 
not  'engaged  in  manual  or  mechanical 
labor.'  Employees  of  an  individual,  al- 
though engaged  in  manual  or  mechani- 
cal labor,  are  excluded  from  the  benefit 
of  said  sections  of  the  statute.  They 
give  to  a  certain  class  of  employees  of 
companies,  corporations,  and  associa- 
tions, the  right  to  recover  penalties  and 
attorneys'  fees,  but  deny  such  right  to 
the  same  class  of  employees  of  an  in- 
dividual engaged  in  the  same  business, 
under  the  same  conditions.  They  im- 
pose new  burdens  on  'every  company, 
corporation,  and  association'  doing 
business  in  the  state,  while  an  individ- 
ual engaged  in  like  business,  under  like 
circumstances  and  conditions,  is  left 
without  any  such  burden.  This  brings 
said  sections  within  the  rule  declared 
in  Bedford  Quarries  Co.  v.  Bough 
(1907)  168  Ind.  671,  14  L.R.A.(N.S.) 
418,  80  N.  E.  529,  and  the  cases  there 
cited,  and  upon  the  authority  of  said 
case  we  hold  that  they  are  unconstitu- 
tional." This  decision  was  followed  in 
Smith  V.  Ohio  Oil  Co.  (1909)  43  Ind. 
App.  735,  86  N.  E.  1027. 

f  Republic  Iron  &  Steel  Co.  v.  State 
(1903)  160  Ind.  379,  62  L.R.A.  136,  66 
N.  E.  1005  (act  of  February  28,  1899). 
The  court  reasoned  thus:  "Is  the  arbi- 
trary denial  of  the  right  to  exchange 
money  for  labor — one  class  of  property 
for  another — in  matters  which  affect  no 
public  interest,  an  unwarrantable  inter- 
ference with  the  right  of  contract,  and 
a  depriving  of  the  person  of  liberty  and 
property  without  due  process  of  law? 
The  only  rational  grounds  upon  which 
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On  the  other  hand,  the  enactment  which  provides  that  every  em- 
ployer engaged  in  mining,  quarrying,  or  manufacturing,  who  shall 
fail,  after  demand  of  payment  has  been  made,  to  pay  employees  at 


it  is  claimed  there  may  be  legislative 
interference  with  freedom  of  contract 
for  lawful  purposes  is  in  the  exercise  of 
that  undefined,  reserved  force  of  the 
people  known  as  the  'police  power.' 
There  is  a  divergence  of  view  as  to  the 
proper  scope  and  application  of  this 
power,  but  all  authorities  seem  to  agree 
that  it  may  be  exerted  only  on  behalf  of 
some  general,  public  interest,  as  distin- 
guished from  individuals  or  classes; 
that  is  to  say,  to  protect  the  public 
health,  safety,  morals,  prevent  fraud 
and  oppression,  and  promote  the  general 
welfare.  It  is  not  to  be  invoked  to 
protect  one  class  of  citizens  against  an- 
other class,  unless  such  interference  is 
for  the  real  protection  of  society  in 
general.  As  far-reaching  and  flexible 
as  the  power  has  often  been  held  to  be, 
it  is  nowhere  claimed  for  it  that  it  may 
override  the  Constitution,  and  strike 
down  a  right  that  has  been  solemnly 
and  expressly  guaranteed  by  the  funda- 
mental law."  Two  considerations  were 
adduced  by  counsel  for  the  purpose  of 
justifying  the  statute;  viz.  (1)  that 
wage  earners  are  not  upon  equal  foot- 
ing with  employers,  and  opportunities 
for  oppression  and  consequent  public 
suffering  ensue;  and  (2)  that  thrift 
being  beneficial  to  the  community,  it 
should  be  encouraged  by  enabling  work- 
men to  pay  cash  for  current  demands, 
which  can  only  be  done  by  requiring 
frequent  payment  of  wages.  The  court 
replied  that  assuming  these  statements 
to  be  true,  the  circumstances  adverted 
to  did  "not  of  themselves  justify  the 
arbitrary  invasion  of  the  personal 
rights  and  liberty  of  the  citizen.  Liber- 
ty to  contract  on  one's  own  terms,  to 
decide  for  himself  his  own  employment; 
to  buy  and  sell;  to  exchange  one  be- 
longing for  another, — are  among  the 
most  valuable  and  cherished  rights. 
.  .  .  The  obvious  intention  of  the 
legislature  was  to  make  contracts  for 
persons  that  they  would  not  in  all  cases 
make  for  themselves,  and  to  forbid  the 
making  of  contracts  that  they  would 
make.  The  laborer  may  be  the  chief 
sufferer.  His  labor  may  be  the  only 
means  of  supplying  himself  and  fam- 
ily; but  by  this  law  he  is  denied  the 
right  to  work,  and  another  the  right  to 


employ  him,  unless  he  can  be  paid  once 
a  week.  Any  law  or  policy  that  disables 
the  citizen  from  making  a  contract 
whereby  he  may  find  lawful,  needed, 
and  satisfactory  employment,  is  unrea- 
sonable. It  may  be  that  the  workman 
will  desire  and  request  his  employer, 
as  conducive  to  economy  and  saving,  to 
keep  back  all  wages  not  needed  for 
current  necessities.  Whether  he  leaves 
his  surplus  earnings  with  his  employer, 
or  deposits  them  with  the  building  and 
loan  association  or  with  the  savings 
bank,  involves  no  public  interest  and 
affects  no  public  concern.  Yet,  accord- 
ing to  this  statute,  if,  in  a  fair  and 
open  agreement,  the  employer  'neglects 
or  refuses'  to  pay  the  full  amount 
earned  for  a  period  of  ten  days  after 
due,  the  chief  inspector  may,  if  he  dis- 
approves the  arrangement  (and  upon 
his  failure  to  act,  any  citizen  of  the 
state  may),  sue,  without  the  consent 
and  even  over  the  protest  of  the  work- 
man, in  the  name  of  the  state,  and  not 
only  compel  payment,  but  mulct  the 
employer  in  a  50  per  centum  penalty 
for  making  an  honest  effort  to  favor 
his  employee.  The  statute  places  the 
wage  earners  of  the  state  under  quasi 
guardianship.  It  classes  them  with  mi- 
nors and  other  persons  under  legal  dis- 
ability, by  making  their  contracts  void 
at  the  pleasure  of  a  public  officer.  It 
tends  to  degrade  them  as  citizens,  by 
impeaching  their  ability  to  take  care 
of  themselves.  It  is  paternalism,  pure 
and  simple,  and  in  violent  conflict  with 
the  liberty  and  equality  theory  of  our 
institutions.  It  is  no  argument  to  say 
that  our  assumption  is  unreasonable, 
and  that  the  inspector  is  not  likely  to 
interfere  in  such  cases.  Whether  he  will 
or  not  is  unimportant.  In  discussing 
the  constitutionality  of  the  act  in  ques- 
tion, it  is  to  be  determined  not  by  what 
has  been  done  or  is  likely  to  be  done 
under  it,  but  what  may  be  done  under 
and  by  virtue  of  its  authority.  We  do 
not  assert  that  the  legislature  is  power- 
less to  regulate  the  payment  of  wages 
when  the  same  are  paid  at  unreasonable 
periods,  or  that  a  community  composed 
largely  of  workingmen  may  be  injuri- 
ously affected  by  unduly  delayed  pay- 
ments, for  these  questions  are  not  be- 
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least  once  a  week,  shall  be  liable  not  only  for  the  full  value  of  the 
labor,  but  for  a  penalty  in  respect  of  each  day  that  the  payment  is 
•overdue,  and  also  for  a  reasonable  attorneys'  fee,  has  been  pronounced 
•constitutional.'  The  contentions  rejected  were,  that  it  unwarrantably 
interferes  with  the  right  of  contract,'  and  that  it  violates  the  section 
of  the  Indiana  Bill  of  Eights,  which  prohibits  the  granting  of  privi- 
leges or  immunities  to  any  citizen  or  class  of  citizens,  which,  upon 
■the  same  terms,  do  not  belong  to  all. 


fore  us;  but  what  we  do  hold  is  that 
this  statute,  which  takes  away  from 
both  the  employer  and  employee,  wheth- 
er in  the  shop,  in  the  store,  or  on  the 
farm,  all  power  to  contract  for  labor, 
except  upon  terms  of  weekly  payment 
of  wages  in  cash,  is  an  unreasonable, 
and  therefore  an  unconstitutional,  re- 
striction." Referring  to  the  contention 
that  appellant,  being  an  employer,  and 
not  an  employee,  could  only  raise  such 
■questions  as  involved  the  rights  of  em- 
.ployers,  and  that  the  constitutional 
right  of  a  laborer  to  contract  to  do  law- 
ful work  upon  terms  satisfactory  to 
him  could  not  be  questioned  or  appro- 
priated by  an  employer  as  a  defense,  the 
•court  said:  "We  are  unwilling  to  ad- 
mit that  this  is  a  proper  case  for  the 
application  of  the  rule,  since  we  are 
unable  to  see  how  the  result  may  be 
•different,  whether  the  laborer  is  dis- 
qualified from  entering  into  a  contract 
of  employment,  or  the  employer  dis- 
qualified from  making  it.  In  either 
view,  the  contract  which  the  parties  de- 
side  to  make  is  prevented,  and  both 
parties  mutually  and  equally  affected 
by  the  interdiction." 

8  Seelyville  Goal  &  Min.  Co.  v.  Mc- 
Olosson  (1906)  166  Ind.  561,  117  Am. 
St.  Rep.  396,  77  N.  E.  1044,  9  Ann.  Cas. 
234  (Acts,  1887,  p.  13).  As  to  this  de- 
cision see  further  in  §  2828,  post,  Mao- 
ieth-Evans  Glass  Co.  v.  Amama  (1911) 
—  Ind.  — ,  95  N.  B.  228. 

9  In  this  connection  the  court  said : 
"The  case  at  bar  cannot,  as  insisted 
by  counsel  for  appellant,  be  ruled  by 
the  decision  in  Republic  Iron  &  Steel 
Co.  v.  State,  supra.  The  statute  In  con- 
troversy in  this  latter  case  and  the  one 
herein  involved  are  materially  differ- 
ent. The  distinction  between  the  two 
acts  is  palpable.  The  invalidity  of  the 
statute  involved  in  Repulilio  Iron  & 
Steel  Co.  V.  State,  supra,  was,  by  this 
<;ourt,  attributed  to  the  fact  that  the 


act  deprived  both  the  employer  and 
employee  in  all  lines  of  labor  of  the 
right  to  contract  for  employment,  ex- 
cept upon  the  condition  that  the  wages 
earned  by  the  employee  should  be  paid 
weekly.  The  right  of  the  legislature 
reasonably,  or  to  a  limited  extent,  to 
regulate  the  payment  of  wages,  as  is 
done  under  the  statute  in  the  case  at 
bar,  was  not  in  that  appeal  denied  by 
the  court.  It  will  be  observed  that  the 
act  of  1887  does  not  profess  to  restrict 
or  abridge  the  right  of  contract,  except 
as  against  its  express  requirement  that 
the  amount  due  the  employee  for  labor 
shall  be  paid  in  lawful  money  of  the 
United  States.  This  is  the  only  express 
provision  thereof  which  prohibits  the 
right  to  contract.  The  constitutional 
validity  of  this  provision  of  the  act  was 
fully  sustained  by  this  court  in  Hancock 
V.  Yaden  (1890)  121  Ind.  366,  6  L.R.A. 
576,  16  Am.  St.  Rep.  396,  23  N.  E.  253. 
.  .  .  Under  the  provisions  of  §  1  of 
this  statute  the  employers  therein  men- 
tioned are  required  to  pay  to  each  of 
their  employees  the  amount  due  him  for 
labor  at  least  semimonthly.  This  re- 
quirement to  pay  at  the  time  prescribed 
by  the  statute  only  becomes  mandatory 
upon  the  employer  on  the  demand  of  the 
employee  to  whom  the  wages  are  due 
and  owing.  His  right  under  the  law  to 
demand  semimonthly  the  amount  of  wa- 
ges then  due  him  is  a  matter  wholly  op- 
tional with  him.  It  is  a  right  which 
he  may  exercise  or  not,  as  he  chooses. 
In  no  manner  does  the  statute  require 
him  to  exercise  this  right  against  his 
own  free  volition."  It  should  be  ob- 
served, however,  that  the  ground  on 
which  the  Yaden  Case  was  decided,  viz., 
that  the  legislature  has  power  to  enact 
laws  "which  operate  to  maintain  and 
protect  the  medium  of  payment  estab- 
lished by  the  sovereign  power  of  the 
nation"  (see  §  2820,  note  8,  amte),  was 
such  as  to  render  it  an  inappropriate 
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e.  Kentucky. — It  has  been  held  that  the  statute  which  requires  per- 
sons and  corporation  engaged  in  mining  work  to  pay  all  employees  ou 
■certain  days  in  each  month,  unless  prevented  by  unavoidable  casualty, 
ds  not  invalid,  as  being  special  legislation,  in  that  its  operation  is 
limited  to  mine  owners  employing  ten  or  more  miners.^"  Other  ob- 
jections which  have  been  unsuccessfully  taken  to  this  statute  are,  that 
.it  is  open  to  the  objection  of  being  class  legislation,  or  of  being  an 
-improper  exercise  of  the  police  powers,  that  it  interferes  with  vested 
-rights,  that  it  impairs  the  obligation  of  contracts,  and  that  it  operates 
:so  as  to  impose  a  penalty  for  the  nonpayment  of  debt.^^ 

/.  Massachusetts. — In  answer  to  a  question  submitted  to  the  su- 
preme court,  it  was  declared  that,  under  the  Massachusetts  Consti- 
tution, which  grants  legislative  power  in  respect  of  "all  manner  of 
"wholesome  and  reasonable  orders,  laws,  statutes,  and  ordinances,"  the 
general  court  was  authorized  to  enact  a  statute  requiring  manufac- 
turers, whether  individuals  or  corporations,  to  pay  the  wages  of  their 
employees  weekly.  It  was  also  laid  down  that  such  a  statute  would 
not  be  invalid,  as  being  in  conflict  with  the  Declaration  of  Eights,  or 
with  the  14th  Amendment  of  the  Federal  Constitution.^* 


precedent  to  adduce  for  the  purpose  of 
meeting  the  special  objections  advanced 
in  the  case  under  review. 

10  Com.  V.  Hillside  Coal  Go.  (1900) 
109  Ky.  47,  58  S.  W.  441.  The  court, 
after  having  observed  that,  in  so  far 
as  the  statute  might  discriminate  in 
favor  of  wage  earners  engaged  in  min- 
ing work  or  industry,  it  simply  followed 
the  lead  of  §  244  of  the  Kentucky  Con- 
stitution, which  provides  that  all  wage 
earners  employed  in  factories,  mines, 
workshops,  or  by  corporations,  shall  be 
paid  for  their  labor  in  lawful  money, 
proceeded  thus :  "When  we  look  to  the 
purpose  in  view  in  the  adoption  of  such 
legislation,  we  think  the  classification 
or  apparent  discrimination  made  in  the 
statute  is  permissible,  because  it  is  nat- 
ural and  reasonable,  and,  moreover,  en- 
tirely consistent  with  the  end  sought  to 
be  accomplished  by  the  organic  law. 
The  abuse  sought  to  be  corrected  was 
the  imposition  practised  on  the  miners 
by  the  operation  of  mines  by  forcing 
them,  directly  or  indirectly,  into  deal- 
ing with  the  'company  stores,'  where 
goods  at  exorbitant  prices  were  paid 
for  wages  instead  of  money.  This  evil 
can  hardly  be  practised  at  small  con- 
cerns, or  where  less  than  ten  miners 
are  employed.    In  effect,  the  lawmakers 


said  there  is  in  small  concerns  using 
less  than  ten  men  practically  no  such 
evil  as  the  Constitution  seeks  to  sup- 
press; therefore  we  ignore  the  small 
concerns,  and  apply  the  benefit  of  the 
constitutional  provision  to  that  portion 
of  the  class  only  which  needs  the  benefit. 
The  organic  law  makes  the  general  clas- 
sification in  the  first  instance,  and  this 
fact  cuts  short  all  discussion  of  its  con- 
stitutionality which  might  otherwise 
grow  out  of  the  special  application  to 
miners.  The  statute  then  erects  a  class 
within  a  class,  and  this  is  allowable  if 
based  on  reasonable,  natural,  and  con- 
sistent grounds." 

11  Com.  V.  Reinecke  Coal  Min.  Co. 
(1904)  117  Ky.  885,  79  S.  W.  287  (Stat. 
1903,  §  2739a). 

isiJe  House  Bill  No.  1230  (1895)  163 
Mass.  589,  28  L.R.A.  344,  40  N.  E.  713. 
The  opinion  contains  an  instructive  dis- 
cussion of  the  extent  of  the  power  of  the 
legislature  to  interfere  with  the  liberty 
of  contract.  It  was  pointed  out  in  Re- 
jmhUc  Iron  &  Steel  Co.  v.  State  ( 1903 ) 
160  Ind.  379,  62  L.E.A.  136,  66  N.  E. 
1005,  that  the  actual  scope  of  the  ques- 
tion to  which  this  opinion  was  a  reply 
was  not  whether  the  law  regarding  peri- 
odical payments,  as  it  existed,  was  con- 
stitutional, but  whether,  assuming  that 
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g.  New  York. — The  provisions  of  the  labor  law  by  which  railroad 
companies  are  required  to  pay  wages  twice  a  month  have  been  upheld 
as  being  a  proper  exercise  of  the  power  to  amend  corporate  charters 
which  is  reserved  to  the  legislature  in  the  New  York  Constitution. 
The  court  rejected  the  contention  that  they  are  invalid,  as  depriving 
those  companies  and  their  employees  of  liberty  and  property  without 
due  process  of  law,  and  as  denying  them  the  equal  protection  of  the 
laws." 


the  statute  was  valid  as  applied  to 
corporations,  it  was  constitutional  to 
extend  its  provisions  to  individuals 
and  partnerships.  But  for  practical 
purposes  the  opinion  may  be  regard- 
ed as  embodying  an  expression  of  the 
views  of  the  court  with  regard  to  the 
larger  as  well  as  the  narrower  ques- 
tion. For  a  case  in  which  the  validity 
of  the  statute  was  assumed  after  it  had 
been  passed,  see  Com.  v.  Dunn  (1897) 
170  Mass.  140,  49  N.  E.  110. 

13  2Ve«j  York  G.  d  H.  R.  R.  Co.  v.  Wil- 
liams (1910)  199  N.  Y.  108,  35  L.R.A. 
(N.S.)  549,  139  Am.  St.  Rep.  850,  92 
N.  E.  404,  affirming  (1909)  136  App. 
Div.  904,  120  N.  Y.  Supp.  1137,  which 
affirmed  64  Misc.  15,  118  N.  Y.  Supp. 
785.  Willard  Bartlett,  J.,  in  delivering 
the  opinion  of  the  court,  said :  "I  think 
we  must  treat  the  requirement  of  the 
labor  law  that  the  employees  of  a  steam 
surface  railroad  corporation  shall  be 
paid  semimonthly  and  in  cash  as  a  re- 
straint upon  the  freedom  of  such  cor- 
porations to  make  any  contract  to  pay 
the  wages  of  their  employees  otherwise 
than  semimonthly  and  in  cash.  If  this 
were  not  the  necessary  construction,  the 
legislation  in  question  would  present  no 
serious  constitutional  difficulty.  If  we 
were  at  liberty  to  hold  that  the  re- 
quirement for  semimonthly  cash  pay- 
ments was  to  apply  only  in  cases  where 
it  was  not  stipulated  otherwise  in  the 
contract  of  employment,  neither  the 
railroad  companies  nor  their  employees 
would  have  even  any  plausible  cause 
for  complaint,  inasmuch  as  both  mas- 
ter and  servant  would  be  left  at  liberty 
to  make  any  contract  they  pleased  in 
regard  to  the  time  when  the  servant's 
wages  should  be  payable  and  the  medi- 
um in  which  they  should  be  paid.  The 
substance  of  the  grievance  which  is  as- 
serted in  belialf  of  the  corporations  in 
this  litigation  is  that  they  are  left  no 
option  in  the  matter,  but  must  pay  in 


the  method  and  medium  prescribed,  al- 
though their  employees  might  be  entire- 
ly willing  to  agree  otherwise.  Their 
contention  is  that  the  labor  law  deprives 
tliem  of  the  right  of  making  contracts, 
with  their  employees  on  advantageous, 
terms,  and  that  this  is  beyond  the  power 
of  the  legislature.  Of  course,  if  there  is 
no  power  in  the  legislature  thus  to  limit 
the  right  of  contract  between  steam  sur- 
face railroad  corporations  and  their 
employees,  this  legislation  must  fail." 
After  having  stated  the  various  grounds, 
upon  which  the  validity  of  the  provi- 
sions in  question  has  been  attacked,  the 
learned  judge  continued  thus:  "In  the 
view  which  I  have  taken  of  the  case,  I 
shall  proceed  to  consider  only  the  ques- 
tion of  its  validity  as  warranted  by  the 
reserved  power  to  amend.  It  is  true, 
as  has  already  been  pointed  out,  that 
the  statutory  requirement  of  semi- 
monthly payments  applies  to  every  per- 
son as  well  as  to  every  corporation  op- 
erating a  steam  surface  railroad,  there- 
by referring,  no  doubt,  to  the  operation 
of  short  branch  lines  by  individuals  or 
partnerships  in  connection  with  the 
great  railroads  of  the  state,  for  con- 
venience in  sending  freight  to  and  from 
the  premises  of  extensive  manufactur- 
ing concerns.  Such  branch  lines  are 
only  incidental  to  the  general  railroad 
business  of  the  state,  and  the  number 
of  employees  thereon  must  be  compara- 
tively few.  The  constitutionality  of  the 
statute  is  not  questioned  here  by  any  in- 
dividuals operating  lines  of  this  char- 
acter, and  even  if  the  enactment  should 
be  deemed  unconstitutional  so  far  as 
persons  are  concerned,  the  provision  re- 
lating to  them  is  readily  separable  from 
the  rest  of  the  statute  relating  to  cor- 
porations, and  its  invalidity  in  this  re- 
spect, if  so  adjudged,  need  not  affect 
the  application  of  the  provision  to 
steam  surface  railroad  corporations. 
Berea  College  v.  Kentucky   (1908)   211 
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h.  Ohio. — The  statute  requiring  that  certain  designated  classes  of 
€mployers  should  make  payment  of  wages  twice  a  month  has  been 
declared  invalid/*  the  ground  of  the  annulment  being,  as  was  stated 
in  a  subsequent  case/^  that  it  was  an  infringement  of  the  liberty  of 
contract. 

i.  Rhode  Island. — The  statute  requiring  all  corporations,  with  the 
exception  of  certain  specified  classes,  to  make  weekly  payments  of 
wages,  has  been  declared  valid,  as  being  a  legitimate  exercise  of  a 
reserved  power  to  amend  corporate  charters.'®  The  court  was  of  opin- 
ion that  the  clause  excepting  certain  descriptions  of  corporations 
from  the  purview  of  the  enactment  did  not  create  an  unlawful  dis- 


U.  S.  45,  53  li.  ed.  81,  29  Sup.  Ot.  Rep. 
33.  It  matters  not  that  both  provisions 
are  contained  in  the  same  section.  Loeb 
V.  GolumUa  Twp.  (1900)  179  U.  S.  472, 
490,  45.  L.  ed.  280,  290,  21  Sup.  Ct.  Rep. 
174.  ...  In  the  case  of  corpora- 
tions such  as  railroad  companies,  which 
are  clothed  to  some  extent  with  a  public 
trust  and  are  under  an  obligation  to 
discharge  duties  which  affect  the  com- 
munity at  large,  the  legislature  may 
make  amendments  in  furtherance  of  the 
public  interest  for  the  benefit  of  their 
employees,  even  though  such  amend- 
ments operated  as  limitations  upon  the 
exercise  of  the  right  to  contract.  Such 
is  substantially  the  doctrine  enunciated 
in  the  case  of  St.  Louis,  I.  M.  &  8.  R.  Co. 
V.  Paul  (1898)  173  U.  S.  404,  43  L.  ed. 
746,  19  Sup.  Ct.  Rep.  419  [see  §  2826, 
note  1,  post]  .  .  .  The  semimonthly 
payment  clause  of  the  labor  law,  being 
applicable  to  all  steam  surface  railroad 
'corporations  in  the  state,  operated  as  a 
repeal  of  all  the  charters  of  such  cor- 
porations, if  there  were  any,  which  pro- 
vided for  a  different  time  of  payment 
■for  employees,  and  as  an  amendment  or 
addition  to  all  charters  in  which  no  time 
of  payment  was  prescribed.  .  .  . 
The  discussion  thus  far  has  related  •  to 
the  contention  of  the  appellant  that  the 
enactments  in  question  deprive  the  par- 
ties of  liberty  and  property  without  due 
process  of  law.  The  objection  that  they 
operate  as  a  denial  of  the  equal  pro- 
tection of  the  laws  is  equally  untenable. 
A  classification  of  corporations  with  ref- 
erence to  their  relations  to  the  public 
is  manifestly  reasonable.  No  other  cor- 
porations occupy  precisely  the  same  re- 
lation to  the  public  as  steam  surface 
railroad  companies,  and  the  fact  that 
no  other   corporations   may  have   been 


subjected  to  the  same  requirement  in  re- 
spect to  the  payment  of  wages  does  not 
invalidate  the  requirement.  As  long  as 
the  classification  has  a  basis  in  reason 
and  all  corporations  of  the  same  class 
are  treated  alike,  the  action  of  the  legis- 
lature may  not  be  condemned  by  the 
courts  for  inequality." 

14  State  V.  Lake  Erie  Iron  Co.  ( 1895 ; 
Ohio  Sup.  Ct.)  33  Ohio  L.  J.  6  (No 
off.  rep. ) 

15  Palmer  v.  Tingle  (1896)  55  Ohio 
St.  423,  45  N.  E.  313. 

Instate  V.  Brown  d  8.  Mfg.  Co. 
(1892)  18  R.  I.  16,  17  L.R.A.  856,  25 
Atl.  246  (act  of  March  4,  1891,  P.  L. 
chap.  918).  The  court  said:  "It  is  a 
matter  of  common  l<nowledge  that  while 
corporations,  owing  to  this  very  corpo- 
rate power  of  aggregating  capital,  are 
the  richest  and  strongest  bodies,  as  a 
rule,  in  the  state,  their  employees  are 
often  the  weakest  and  least  able  to  pro- 
tect themselves,  frequently  being  de- 
pendent upon  their  current  wages  for 
their  daily  bread.  If  they  get  credit, 
they  must  pay  for  it,  as  others  do;  and 
in  proportion  to  their  inability  to  pay 
cash,  and  the  risk  in  trusting  tliem,  they 
have  to  pay  for  the  time  indulgence  they 
obtain.  To  save  labor  and  expense 
many  corporate  pay  rolls  were  made  up 
but  twelve  or  thirteen  times  a  year,  and 
sometimes,  when  corporate  means  were 
cramped,  even  less  often,  whereby  em- 
ployees were  obliged  to  wait  for  their 
pay,  and  the  longer  they  had  to  work 
the  less  it  was  worth  to  them.  .  .  . 
But  for  the  powor  granted  by  the  legis- 
lature, corporations  could  not  mal<e  any 
contract,  and  we  can  see  no  reason  why 
the  legislature,  under  its  reserved  power 
to  amend  charters,  cannot  limit  the 
power  to   contract   in  the  future,   just 
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crimination,  inasmuch  as  it  applied  only  to  corporations,  and  to  alii 
corporations  of  the  same  class  or  classes.  Nor  could  its  constitu- 
tionality be  impeached  on  the  ground  that  it  interfered  with  the- 
rights  of  employees  to  make  such  contracts  with  a  corporation  as  they 
see  fit.  "Corporations  are  artificial  bodies,  and  possess  only  sucb 
powers  as  are  granted  to  them ;  and  natural  persons  dealing  with  then* 
have  no  right  to  demand  that  greater  power  should  be  granted  to^ 
corporations  in  order  that  they  may  make  other  contracts  with  sucbi 
corporations  than  the  corporations  are  authorized  to  enter  into." 

;'.  Pennsylvania. — The  statute  requiring  the  payment  semimonthly 
of  wages  earned  in  mining  and  manufacturing  has  been  declared  hy 
courts  of  inferior  jurisdiction  to  be  invalid.^'' 

k.  Vermont. — It  has  been  held  the  enactment  of  the  statute  re- 
quiring certain  classes  of  corporations  to  pay  the  wages  of  their  em- 
ployees every  week  is  within  the  scope  of  a  reserved  power  to  amend 
their  charter  as  the  public  good  may  require ;  that  it  does  not  consti- 
tute an  unjustifiable  interference  with  the  right  of  those  corpora- 
tions to  make  contracts ;  that  it  does  not  operate  so  as  to  deny  themv. 
the  equal  protection  of  the  laws ;  that  it  is  not  invalid  as  restricting 
the  rights  of  employees  to  contract  with  them,  or  as  infringing  the 
rights  of  their  stockholders;  and  that  the  objection  that  it  operates- 
unequally,  because  inapplicable  to  foreign  corporations,  is  not  avail- 
able to  domestic  corporations,  because  the  former  corporations  are; 
amenable  to  the  laws  of  a  state  in  which  they  do  business.*' 

as  they  might  have  fixed  it  in  the  orig-  to  be  paid  by  a  time  standard,  then  they 
inal  charter,  if  any  reasonable  purpose  must  be  paid  weekly;  but  if  they  are  to- 
is  to  be  subserved  thereby.     .     .     .     The  be  paid  by   the  piece,   then  wages   are- 
argument  at  the  bar,  that  the  power  to  not  'earned'  until  the  piece  is  done;  and 
contract,   granted   in   the   charter,   was  the   wages   to  be  paid  weekly   are   the 
such    property    of    the    defendant    that  wages  'earned'  to  within  nine  days  of 
modifying  or  limiting  it  by  the  general  the  date  of  payment."    It  was  observed, 
assembly  was  taking  away  defendant's  that,  with  rare  exceptions,  the  decisions 
property    without    compensation,     does  limiting  the  reserved  power  applied  to 
not  seem  to  us  to  be  well  founded.    The  cases  affecting  vested  rights  of  property, 
property  of  a  corporation  that  cannot        17  Sally  v.  Berwind-White  Coal  Min. 
be  taken  away  by  the  general  assembly  Go.    (1896;   C.  P.)    5  Pa.  Dist.  R.  316 
through    the    exercise    of    its    reserved  (restriction   of    freedom   of   contract)  ; 
power    is   such   property   as,   upon   the  Com.  v.  Isenierg  (1895;  Q.  S.)  8  Kulp, 
dissolution  of  a  corporation,  would  be-  116    (statute  held  to  impair  obligation 
long  to  its  creditors  and   stockholders,  of     contracts)  ;      Bauer     v.     Reynolds' 
and  not  a  privilege  it  derived  from  the  (1894;   Pa.  C.  P.)    3  Pa.  Dist.  R.  502 
creating     power,     and     which     it     was  (restriction  of  freedom  of  contract), 
agreed,    upon     accepting    the    charter,        ^^  Laierence  v.  Rutlamd  R.  Co.  (1907) 
might  be  amended  at  will  by  the  general  80   Vt.    370,    15   L.R.A.  (N.S. )    350,    67 
assembly.    It  has  been  argued  that  chap-  Atl.  1091,  13  Ann.  Cas.  475,  Act  of  Dec. 
ter  918  would  prevent  contracts  for  pay-  9,  1906.     With  respect  to  the  scope  of" 
ment  by  the  piece  or  job.     We  do  not  the  power  to  amend  charters,  the  court 
so  understand  the  act.    If  employees  are  relied  mainly  on  St.  Louis,  I.  M.  &  8.. 
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As  to  the  validity  of  provisions  imposing  upon  employers  who  iaii. 
to  pay  wages  at  the  prescribed  intervals  a  liability  for  attorneys'  fees. 
and  a  penalty,  see  §  2828,  post. 


R.  Co.  V.  Paul  (1899)  173  U.  S.  404, 
43  L.  ed.  746,  19  Sup.  Ct.  Rep.  419. 
See  §  2826,  note  1,  post.  In  reply 
to  the  contention  of  counsel  that  the 
right  of  the  defendant  to  make  con- 
tracts for  the  payment  of  wages  was 
a  part  of  the  franchise  granted, 
and,  heing  vested,  could  not  be  dis- 
turbed by  the  amendment  of  its  charter 
by  the  exercise  of  the  police  power,  nor 
on  any  other  footing,  the  court  said : 
"That  argument  is  untenable  because  it 
fails  to  note  the  reserved  power  to 
amend,  which  is  a  part  of  the  charter 
contract,  and  no  change  within  the  scope 
of  that  power,  which  is  limited  to  the 
requirements  of  the  public  good,  can  be 
said  to  impair  the  obligation  of  that 
contract,  for  the  corporators  must  be 
taken  to  have  assented  in  advance  to 
all  such  changes.  And  that  the  act  is 
within  the  scope  of  that  power  cannot 
be  doubted,  for  its  requirement,  espe- 
cially as  far  as  it  relates  to  the  defend- 
ant and  to  the  class  to  which  it  belongs, 
which  are  clothed  with  a  public  trust, 
and  discharge  duties  of  public  concern, 
affecting  the  community  at  large,  is 
promotive  of  the  public  good  in  pro- 
tecting their  employees  to  the  limited 
extent  it  does.  Nor  does  that  require- 
ment destroy,  nor  sensibly  encroach 
upon,  the  right  to  contract,  but  only 
modifies  that  right,  which  is  not  abso- 
lute, but  is  subject,  on  general  prin- 
ciples, to  sucn  reasonable  restraint  as 
the  public  good  may  require.  It  is 
the  general  right  to  acquire  and  possess 
property,  and,  by  necessary  implication, 
the  general  right  to  contract  concerning 
it,  that  the  Constitution  protects.  But 
that  protection  does  not  make  those 
rights  absolute  in  every  particular.  If 
it  does,  what  becomes  of  the  police 
power,  which  inheres  in  every  free 
government,  and  is  based  on  the  maxim. 
Sic  ibtere  tuo  ut  alienwm  non  Iwdas, 
which,  as  the  Federal  Supreme  Court 
says,  is  of  universal  and  pervading  obli- 
gation, and  a  condition  on  which  all 
property  is  held;  that  its  application 
to  particular  conditions  must  neces- 
sarily be  within  the  reasonable  dis- 
cretion of  the  legislative  power;  and 
that,  when  such  discretion  is  exercised 


in  a  given  case  by  means  appropriate^ 
and  reasonable,  not  oppressive  nor  dis- 
criminatory, it  is  not  subject  to  con- 
stitutional objection?  Orient  Ins.  Co. 
V.  Daggs  (1899)  172  U.  S.  557,  566,  43- 
L.  ed.  552,  555,  19  Sup.  Ct.  Rep.  281. 
This  doctrine  is  equally  applicable  here,, 
for  the  reserved  power  with  which  we- 
are  dealing,  like  the  police  power,  is,, 
as  we  have  said,  limited  by  the  require- 
ments of  the  public  good." 

With  regard  to  the  objection  that; 
the  statute  denied  to  the  defendant, 
the  equal  protection  of  the  laws,  the 
court  said:  "It  does  not  include  all; 
corporations  doing  business  in  the> 
state;  but  it  includes  all  of  the  par- 
ticular class  to  which  the  defendant, 
belongs;  namely,  all  railroad  corpora- 
tions, and  all  other  transportation  cor- 
porations, and  all  telegraph,  and  alt 
telephone  corporations,  and  all  incor-. 
porated  express  companies,  and  perhaps, 
some  other  public-service  corporations. 
But  it  is  not  necessary  to  its  validity- 
that  it  should  include  all  corporations, 
doing  business  in  the  state;  for,  al-. 
though  class  legislation,  discriminating 
against  some  and  favoring  others,  is. 
prohibited,  yet  special  legislation  does, 
not  contravene  the  equality  clause  of 
the  14th  Amendment,  if,  witliin  the 
sphere  of  its  operation,  all  persons 
within  its  provisions  are  treated  alike 
in  like  circumstances  and  conditions., 
.  .  .  Classification  for  such  purposes 
is  not  invalid,  because  not  depending- 
on  scientific  or  marked  differences  in, 
things  or  persons,  or  in  their  relations. 
It  is  enough  if  it  is  practical,  and  it; 
is  not  reviewable  unless  palpably  arbi- 
trary. Orient  Ins.  Co.  v.  Daggs  (1899) 
172  U.  S.  557,  562,  43  L.  ed.  552,  554,, 
19  Sup.  Ct.  Rep.  281." 

The  objection  founded  upon  the  re- 
striction of  the  rights  of  employees  was, 
thus  met:  "The  restriction  of  their- 
rights  is  not  direct,  but  results  from> 
the  restriction  of  the  defendant's  rights ; 
and  as  that  restriction  is  good  as  to. 
the  defendant,  the  rights  of  its  em- 
ployees are  not  thereby  infringed,  for- 
they  have  no  right  to  demand  greater 
liberty  for  the  defendant  in  order  that 
their  liberty  may   be   enlarged.     8tat6-- 
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2824a.  Enactments  requiring  the  payment  of  wages  within  a  certain 
period  after  demand. —  The  invalidity  of  the  Texas  statute  providing 
that,  in  the  event  of  a  railroad  company  refusing  to  pay  its  indebted- 
ness to  an  employee  within  fifteen  days  of  demand,  "it  shall  be  liable 
to  pay  such  employee  twenty  per  cent  on  the  amount  due  him  as 
damages,"  has  been  affirmed  on  the  ground  that  it  deprives  railroad 
companies  of  their  property  without  due  process  of  law,  that  it  is 
not  authorized  by  Const,  art.  10,  §  2,  of  the  Texas  Constitution  re- 
quiring the  legislature  to  adopt  laws  to  correct  abuses  and  prevent 
unjust  discrimination  in  rates  on  railroads  in  the  state ;  and  that  even 
if  it  were  authorized  by  that  clause  of  the  Constitution,  it  would  be 
-objectionable  as  being  special  legislation.^ 


V.  Brown  &  8.  Mfg.  Co.  (1892)  18  R.  I. 
16,  17  L.R.A.  856,  864,  25  Atl.  246." 
With  regard  to  the  alleged  infringe- 
ment of  the  rights  of  the  stockholders, 
the  court  said:  Their  property  rights 
are  no  more  absolute  than  are  the  prop- 
■erty  rights  of  others,  but  are  subject 
to  modification  as  theirs.  All  men  can 
modify  their  property  rights  by  con- 
tract, but  no  man  can  bargain  away 
his  right  to  contract  at  all  concerning 
property,  for  that  right  is  unalienable. 
Ifow,  the  defendant's  stockholders  did 
modify  their  property  rights  in  the  cor- 
poration by  becoming  stockholders  there- 
in, for  thereby  they  must  be  taken  to 
have  assented  to  any  and  all  amend- 
ments of  the  charter  that  come  within 
the  reserved  power;  and,  as  the  act  in 
question  comes  within  that  power,  and 
amends  the  charter  as  far  as  it  is  in- 
consistent with  it,  and  to  that  extent 
modifies  property  rights  under  it,  they 
must  be  taken  to  have  assented  to  that 
modification  also. 

1  Missouri,  K.  &  T.  R.  Co.  v.  Braddy 
(1911)  —  Tex.  Civ.  App.  — ,  135  S. 
W.  1059   (act  of  March  30,  1887). 

i  San  Antonio  &  A.  P.  R.  Co.  v. 
'Wilson  (1892)  4  Tex.  App.  Civ.  Cas. 
(Willson)  565,  19  S.  W.  910.  The 
court  said:  "Such  legislation  can  only 
be  sustained  upon  the  theory  that  rail- 
way companies  are  public  in  every  re- 
spect, and  the  legislature  can  regulate 
them,  not  only  in  matters  relating  to 
their  public  duties  as  public  carriers, 
but  in  all  their  internal  economy.  .  .  . 
Article  10,  §  2,  of  the  state  Constitu- 
tion, declares  that  all  railroads  are  pub- 
lic highways,  and  railroad  companies 
common   carriers;    that  the   legislature 


shall  pass  laws  to  regulate  freight  and 
passenger  tariffs;  to  correct  abuses  and 
prevent  unjust  discrimination  and  ex- 
tortion in  the  rates  of  freight  and  pas- 
senger tariffs  on  the  different  railroads 
in  this  state,  and  enforce  the  same  by 
adequate  penalties;  and,  to  the  further 
accomplishment  of  these  objects  and 
purposes,  may  provide  and  establish  all 
requisite  means  and  agencies,  invested 
with  such  powers  as  may  be  deemed 
adequate  and  advisable.  .  .  .  There 
is  no  question  as  to  the  scope  of  this 
section  of  our  Constitution.  Its  pro- 
visions necessarily  refer  to  and  con- 
template all  injuries  to  the  public 
arising  out  of  a  violation  of  duties  due 
by  the  railway  company  to  the  public, 
as  a  common  carrier.  Within  this  broad 
field,  it  rests  with  the  legislature  to 
determine  what  are  those  duties  to  the 
public,  and  what  constitute  abuses  and 
injuries,  and  also  what  remedies  are 
necessary  to  prevent  them;  and  to  de- 
cide whether  the  abuses  shall  be  cor- 
rected through  statutes  which  declare 
the  act  or  acts  to  be  a  crime,  punish- 
able as  such,  or  whether  the  act  or  acts 
shall  be  corrected  through  a  civil  action, 
with  punitive  damages.  .  .  .  But 
when  we  consider  the  relations  of  rail- 
way companies  to  their  own  servants, 
both  as  to  contracts  of  employment  and 
payment,  we  find  a  field  in  which  spe- 
cial legislation  has  no  right  ordinarily 
to  enter,  and  in  which  railways  stand 
on  the  same  footing  with  all  other  cor- 
porations or  persons,  and  which  cannot 
be  contemplated  or  included  within  the 
scope  of  §  2,  art.  10.  The  relation  of 
master  and  servant  must  ever  be  purely 
voluntary,  resting  on  contract  of   par- 
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ties.  The  employer  and  employee  must 
always  deal  at  arm's  length.  Their 
interest  in  making  the  contract  is  al- 
ways adverse.  The  employee  always 
seeks  the  highest  wages  for  the  least 
amount  of  work,  and  the  employer  the 
greatest  amount  of  work  for  the  least 
pay.  Unquestionably,  so  long  as  men 
must  earn  a  living  for  their  families 
and  themselves  by  labor,  there  must  be, 
as  there  always  has  been,  oppression  of 
the  working  classes;  yet  the  law  has 
never  undertaken,  except  in  a  limited 
extent  and  upon  principles  of  pure 
justice,  to  lift  them  above  the  plane  of 
equality,  upon  which  all  should  stand 
alike  before  the  law.  Tiedeman,  Pol. 
Power,  571.  .  .  .  We  think  the 
position  taken  by  appellant  is  correct, 
and  §  2,  art.  10,  contemplates  only  the 
public  duties  of  railways,  and  excludes 
all  right  of  interference  with  the  em- 
ployment or  payment  of  their  servants. 
But,  conceding  that  the  legislature  has 
the  right  to  enforce  ordinary  labor 
claims  by  penalties,  it  certainly  cannot 
select  a  certain  class  for  the  exercise 
of  such  legislation.  .  .  .  We  think 
that  an  exception  that  undertakes  to 
single  out  a  single  class,  and  attach  a 
penalty  to  a  failure -to  pay  one  class  of 
their  creditors,  is  not  'the  law  of  the 
land,'  and  cannot  be  sustained.  In  Re 
Ziehold  (1885)  23  Fed.  791,  4  Am.  Crim. 
Eep.  116.  The  proposition  here  is  tc 
single  out  railway  companies,  and  at- 
tach a  penalty  of  20  per  cent  for  fail- 
ure to  pay  servants'  wages.  It  is  im- 
possible to  regard  the  excess  beyond 
the  amount  of  the  debt  other  than  a 
penalty.  It  is  not  resting  on  contract, 
but  is  a  penalty  or  fine  for  punishment. 
It  does  not  apply  to  telegraph,  telephone 
or  express  companies,  warehouses,  eleva- 
tors, mills,  street  railway,  gas,  and 
electric  companies  or  hotels,  nor  to  any 
of  the  various  enterprises  of  public 
necessity,  interest,  and  convenience  to 
which  it  might  properly  be  applied. 
...  If  the  legislature  desires  to  inter- 
fere at  all  in  the  enforcement  of  labor 
claims,  it  must  do  so  by  laws  equal  in 
their  operation,  and  protecting  alike 
the  interest  of  employer  and  employee, 
for  the  law  knov/s  no  favorites.  It  is 
to  be  observed  that  the  act  in  question, 
providing  for  the  payment  of  20  per 
cent  damages  on  the  amotmt  claimed, 
makes  no  allowance  for  disputes  of  the 
amount  made  by  the  company  in  good 
faith,  nor  for  any  circumstance,  how- 
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ever  justifiable,  which  might  delay  the 
payment  within  the  time  fixed,  nor  for 
any  redress  to  the  road  for  plaintiff's 
failure  to  establish  his  demand,  nor 
for  any  right  of  the  road  to  collect  sums 
due  it  from  its  customers,  where  the 
same  is  necessary.  If  the  legislature, 
for  the  purpose  of  enforcing  the  pay- 
ment of  employee's  wages,  can  pass  a 
law  like  this,  imposing  20  per  cent  on 
the  amount  due,  does  it  not  imply  a 
power  to  make  it  ten  times  the  amount 
claimed  ?  ...  It  may  be  claimed  that  be- 
cause railways  are  public  highways,  and 
the  companies  are  common  carriers,  and 
their  efficiency  in  public  service  largely 
depends  on  the  promptness  and  fidelity 
of  their  employees,  unless  the  employees 
are  promptly  paid  it  will  lead  to  poor 
service,  strikes,  and  consequent  disaster 
to  the  interest  of  the  public;  that  there- 
fore the  public  interest  demands  their 
prompt  payment.  The  great  difficulty 
with  this  argument  is  to  limit  it.  It 
extends  with  more  or  less  force  to  every 
public  enterprise  and  agency  that  con- 
tributes to  public  necessity  and  con- 
venience. Again,  if  it  be  admitted  that 
public  interest  requires  prompt  payment 
to  prevent  strikes  and  obtain  good  serv- 
ice, then  the  state  should  regulate  the 
amount  to  be  paid,  for  that  is  the  most 
fruitful  of  strikes.  Again,  to  regulate 
the  amount  implies  a  regulation  of  the 
quality  and  kind  of  labor;  and,  by  an 
easy  gradation,  we  get  to  the  right  of 
the  state  to  put  men  in  the  various 
offices  to  operate  and  manage  the  roads 
(as  in  fact  is  largely  done  now  by  the 
courts)  ;  and  then  we  would  have 
reached  all  that  is  implied  in  the  term 
'government  ownership  of  railways' 
without  the  state's  having  a  dollar's 
interest  therein.  Be  that  as  it  may,  we 
cannot  see  how  the  public  interest  can 
be  subserved  by  a  statute  so  unequal, 
special,  and  unjust  as  the  one  under 
consideration.  Even  in  those  writers 
by  whom  a  distinction  is  drawn 
between  employments  connected  with 
public  service  and  those  not  so  directly 
connected,  and  by  whom  it  is  claimed 
that,  in  the  former  class,  the  state 
may,  in  the  exercise  of  police  power, 
appoint  a  tribunal  and  compel  all  par- 
ties to  submit  their  differences  to  it 
for  adjustment,  we  find  the  claim  is 
not  only  based  on  public  welfare,  but 
on  the  fact  it  is  for  the  benefit  of  both 
parties,  and  not  for  the  operatives 
alone."     This   case   was   cited   as   good 
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2825.  Enactments  relating  to  the  seizure  of  wages  by  judicial  process. 
— (See  chapter  xxv.,  ante.) 

a.  Alabama,. — ^In  the  case  cited  below  the  court  rejected  the  con- 
tention that  a  statute  exempting  from  attachment  the  compensation  of 
resident  employees  to  a  specified  amount  was  invalid  by  reason  of  the . 
fact  that  the  state  Constitution  allows  a  debtor  to  waive  his  exemp- 
tions.* 

h.  Georgia. — A  statute  by  which  the  situs  of  debts  due  to  nonresi- 
dents is  fixed  for  the  purposes  of  attachment  with  regard  to  cases  in 
which  the  creditor  is  seeking  to  subject  to  seizure  wages  earned  in  an- 
other state  by  an  employee  of  a  railway  company  having  a  line  of  rail- 
way in  that  state  and  in  Georgia,  and  by  which  it  is  provided  that  the 
situs  of  the  debt  shall  be  at  the  residence  of  the  garnishee  in  Georgia, 
has  been  held  not  to  be  unconstitutional,  either  as  depriving  the  em- 
ployee of  his  property  without  due  process  of  law,  or  as  an  attempt  to 
pass  an  act  having  extraterritorial  effect.* 

c.  Illinois. — A  statute  entitled,  "An  Act  to  Subject  the  Salary  and 
Wages  of  Officers  and  Employees  of  Counties,  Cities,  Etc.,  to  Gar- 
nishment and  Attachment,"  has  been  declared  to  be  invalid  as  class 
legislation,  for  the  reason  that  it  placed  on  the  municipal  corporations 
named  in  the  title  certain  burdens  from  which  other  municipal  corpo- 
rations in  the  same  class  were  exempted,  and  discriminated  againsr, 
the  officers  of  the  municipalities  specified,  by  making  the  salaries  and 
wages  liable  to  attachment  or  garnishment,  while  the  officers  of  other 
municipal  corporations  of  the  same  class  were  not  so  liable.^ 

cc.  Indiana. — An  enactment  allowing  resident  householders  an  ex- 
emption of  wages  not  exceeding  $600,  and  householders  of  another 
state  an  exemption  of  only  $25,  has  been  held  not  to  be  invalid,  as 
embodying  an  illegal  classification.* 

d.  Kansas. — An  enactment  declaring  that  no  personal  property 

law  in  Oulf,  G.  d  S.  F.  R.  Co.  v.  ElUs  more  in  the  former  case  than  it  would 

(1896)   165  U.  S.  150.  be  in  the  latter,  and  not  at  all  in  any 

1  Richardson  v.  Kaufman   ( 1905 )   143  case,  is  the  plenary  power  of  the  legis- 

Ala.    243,    39    So.    368     (Code    1896,    §  lature  in  respect  of  providing,  or  with- 

2038,  as  amended  by  Acts   1898-99,  p.  holding  or  withdrawing  once  provided, 

37).     The  court  observed  that  this  fact  remedies    for    the    collection    of    debts 

"no  more  binds  the  legislature  to  pro-  limited  by  the  organic  law." 

vide  a  remedy  by  garnishment  for  the  2  Harvey  v.  Thompson  { 1907 )  128  Ga. 

collection  of  debts  as  to  which  exemp-  147,  9   L.R.A.(N.S.)    765,   119  Am.  St. 

tions   are   waived   than   the   legislature  Rep.   373,   57   S.   E.   104. 

would  be  bound  in  the   absence  of   all  3  Badenoch  y.  Chicago   (1908)  222  111. 

statutory  and  constitutional  exemptions,  71,  78  N.  E.  31. 

and,    of    course,    of    all   provisions    for  *  Pomeroy  v.  Beach  '  { 1897 )    149  Ind. 

waiver,  to  provide  a  remedy  by  garnish-  511,  49  N.  E.  370. 
ment  for   the   collection   of   debts.     No 
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shall  be  exempt  from  garnishment  or  attachment  for  the  wages  of  cer- 
tain classes  of  employees  has  been  sustained  against  the  objection  that 
it  is  special  legislation.^ 

6.  Minnesota. — With  reference  to  the  Constitution  of  this  state, 
which  contains  an  unqualiiied  provision  to  the  effect  that  "a  reason- 
able amount  of  property  shall  be  exempt  from  seizure  or  sale,  for  the 
payment  of  any  debt  or  liability,"  it  has  been  held  that  the  legisla- 
ture has  no  power  to  except  from  the  operation  of  an  exemption  law 
debts  for  liabilities  due  to  certain  classes  of  servants.* 

/.  Missouri. — A  statute  which  provides  that  in  a  case  where  the 
sum  demanded  is  not  over  $200,  and  where  the  property  sought  to 
be  reached  is  wages  due  to  defendant  from  a  railway  company,  gar- 
nishment shall  not  issue  until  the  plaintiff  has  recovered  judgment 
against  the  defendant,  and  which  in  such  a  case  relieves  the  railroad 
company  of  the  duty  to  answer,  has  been  attacked  as  invalid  legisla- 
tion, but  without  success.'' 


^McBride  v.  Reitat  (1877)  19  Kan. 
123. 

STuttle  V.  Strout  (1862)  7  Minn. 
465,  Gil.  374,  82  Am.  Dec.  108  (decision 
with  reference  to  act  of  March  12, 
1858). 

1  White  V.  Missouri,  K.  &  T.  R.  Co. 
(1910)  230  Mo.  287,  29  L.R.A.(N.S.) 
874,  130  S.  W.  325  (Mo.  Rev.  Stat. 
1909,  §§  2427,  2478).  The  court  said: 
"It  is  earnestly  argued  that  the  statute 
is  vicious  class  legislation  because  it 
is  in  the  interest  of  railroad  corpora- 
tions, shielding  them  as  a  class  from  the 
process  of  garnishment,  while  all  other 
corporations  and  individuals  are  liable 
to  that  process.  ...  It  is  said  that 
if  the  statute  is  unconstitutional,  it  is 
immaterial  whether  its  purpose  be  to 
protect  one  class  or  another, — the  rail- 
roads or  their  employees, — and  that  is 
so.  But  when  the  validity  of  the  stat- 
ute is  assailed  on  the  ground  that  it 
is  class  legislation,  it  is  important  to 
ascertain  what  class  is  created,  so  that 
we  can  see  whether  there  was  legal 
justification  for  making  the  class.  .  .  . 
In  the  case  at  bar,  if  the  purpose  of  the 
statute  in  question  was  to  create  rail- 
road companies  into  a  class,  to  exempt 
them  from  the  burden  or  from  the  in- 
convenience of  answering  as  garnishees, 
no  one  would  undertake  to  defend  it  as 
a  reasonable  classification.  But  who 
will  undertake  to  say  that  the  general 
assembly  intended  by  this  act  to  create 


railroad  companies  into  a  privileged 
class,  to  exempt  them  from  the  common 
burden  borne  by  everybody  else  ?  When, 
in  the  legislative  history  of  this  state, 
has  the  general  assembly  ever  manifest- 
ed such  partiality  to  railroad  com- 
panies as  a  class, — partiality  in  which 
there  was  no  purpose  but  to  favor  the 
class,  granting  to  them  a  special  privi- 
lege without  any  conceivable  benefit  to 
the  public?  On  the  other  hand,  when 
we  think  of  the  employees,  their  peculiar 
helpless  condition  in  the  predicament 
contemplated  by  this  statute,  we  see  a 
very  good  reason  for  the  classification. 
A  man  at  home,  or  whose  place  of  busi- 
ness is  near  his  home,  can  attend  the 
justice's  court  when  he  is  sued,  and, 
either  with  or  without  an  attorney,  de- 
fend against  an  unjust  suit.  But  if 
an  unfair  plaintiff  has  a  small  claim 
against  a  brakeman  on  a  freight  train, 
against  which  claim  he  knows  there  is 
or  may  be  a  good  defense,  he  may  watch 
a  time  when  the  brakeman  is  gone,  give 
constructive  notice  by  publication,  seize 
his  wages,  and  thus  obtain  an  uncon- 
scionable advantage.  Even  if  the  pub- 
lication was  brought  to  the  notice  of 
the  railroad  employee,  when  perhaps  he 
was  500  miles  away  from  home,  and 
could  not  leave  his  post  of  duty  without 
sacrificing  his  position,  it  is  easy  to 
conceive  how  he  would  submit  to  wrong 
rather  than  undertake  the  expense  and 
trouble   of   defending   the   suit  for   the 
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g.  Nebraska. — An  enactment  declaring  it  to  be  unlawful  to  assign 
claims  for  wages  for  the  purpose  of  enabling  the  assignor  to  avoid  the 
effect  of  the  exemption  laws  of  the  state  has  been  held  constitutional. 
The  contention  that  it  was  class  legislation  was  rejected  on  the  ground 


small  amount  involved, — small,  perhaps, 
in  comparison  to  the  expense  and 
trouble,  though  not  small  in  comparison 
to  his  wages.  .  .  .  Without  this 
statutory  provision  of  garnishment  a 
creditor  would  have  no  right  to  seize 
tlie  wages  of  his  debtor  until  after  he 
obtained  judgment  on  hia  debt;  the 
statute  granting  the  right  may  direct 
how  and  to  what  extent  it  may  be  used, 
and  a  person  using  the  process  given 
him  by  the  statute  has  no  right  to  com- 
plain of  the  restrictions  or  conditions 
imposed  by  the  very  same  law  that 
gives  him  the  right.  .  .  .  We  are 
satisfied  that  the  class  intended  to  be 
benefited  by  the  act  was  of  railroad 
employees,  that  the  railroad  companies 
are  only  relatively  concerned,  and  if 
protected,  it  is  so  only  incidentally,  and 
in  furtherance  of  the  protection  designed 
for  the  employees.  And  we  are  also 
satisfied  that  the  well-known  conditions 
that  surround  the  employees  of  the  rail- 
road companies  are  sufficient  to  justify 
the  general  assembly  in  making  a  class 
of  them  for  the  purpose  indicated. 
.  .  .  It  is  argued  that  conceding  the 
railroad  employees  constitute  a  class 
justifying  special  legislation  in  their 
behalf,  this  statute  is  bad  because  it 
does  not  embrace  all  railroad  employees. 
.  .  .  The  argument  is  that  this  stat- 
ute reaches  only  those  railroad  em- 
ployees whose  debts  amount  to  $200  or 
less,  and  that  drawing  the  line  at  that 
maximum  figure  is  arbitrary.  If  that 
fact  creates  a  class  within  a  class,  it 
cannot  be  denied  that  the  statute  reaches 
everyone  within  that  interior  class.  In 
point  of  fact,  the  statute  applies  to 
every  railroad  employee  who  is  sued  by 
attachment  for  the  sum  not  exceeding 
$200.  It  was  evidently  the  purpose 
of  the  legislature  to  provide  for  cases 
when  the  amounts  sued  for  were  so 
small  that  the  defendants  could  not 
afford  to  abandon  their  posts  of  duty 
and  come  at  a  great  distance  and  ex- 
pense to  defend  the  suits.  If  that  was 
the  purpose  of  the  law,  the  lawmaker 
had  to  draw  the  line  at  some  point  to 
designate  what  was  considered  a  small 
amount;    and  wherever  the  line  might 


have  been  drawn,  it  would  have  been 
subject  to  the  same  criticism  that  is 
now  made.  If  the  line  had  been  drawn 
at  $25  or  $50,  it  would  not  have  pro- 
tected one  who  was  sued  for  $26  or  $51. 
If  the  legislature  had  authority  to  pass 
a  statute  affording  protection  to  the 
class  of  persons  named,  it  Iiad  the  au- 
thority to  draw  the  line,  and  the  courts 
have  no  authority  to  question  the  wis- 
dom of  their  demarcation.  A  statute 
designed  to  shield  the  wages  of  a  rail- 
road employee  without  limit  as  to  the 
amount  sued  for,  shielding  the  salaries 
of  the  big  as  well  as  the  wages  of  the 
little,  could  not  stand,  because  there 
would  be  no  reason  or  justice  on  its 
face.  But  a  statute  aimed  to  protect  an 
employee  from  an  abuse  of  the  process 
of  garnishment  on  a  claim  too  small  to 
justify  him  in  leaving  his  post  and  com- 
ing a  distance  to  make  his  defense  has 
both  reason  and  justice  to  support  it; 
in  fact,  the  statutes  concerning  garnish- 
ments, without  this  provision,  would 
be  a  weapon  that  could  be  used  to  great 
injustice;  and  we  doubt  not  that  it 
was  to  prevent  that  abuse  that  this  act 
was  passed.  We  must  remember  that 
this  act  does  not  deprive  the  creditor 
entirely  of  the  writ  of  garnishment  in 
such  case,  but  only  postpones  him  until 
he  gets  a  judgment  on  his  claim.  It  is 
argued  that  this  statute  applies  to  all 
railroad  employees,  regardless  of  their 
station  or  the  amount  of  their  wages,  the 
line  being  drawn  only  at  the  amount  of 
the  debt  sued  for,  and  that  therefore  it 
cannot  be  said  that  it  was  aimed  to  cover 
only  the  small  wage  earner.  That  is 
an  argument  on  the  letter  rather  than 
on  the  spirit  of  the  law.  Qui  hwret  in 
litera,  hoeret  in  cortice.  Who  can  read 
this  statute  without  seeing  that  it  was 
to  protect  that  class  of  small  wage 
earners  whose  calling  carried  them  away 
from  home?  and  who  can  reflect  on  it 
without  seeing  that  that  is  its  practical 
effect?  If  the  statute  had  gone  on  to 
specify  the  amount  of  wages  the  man 
was  to  earn  in  order  to  come  within 
its  terms,  the  same  criticism  that  is  now 
made  in  reference  to  the  amount  of  the 
debt   sued   for   would   be  made   in  ref- 
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that  it  was  applicable  to  all  those  persons  who  fell  within  the  purview 
of  the  laws  exempting  wages.' 

2826.  Enactments  relating  to  the  payment  of  wages  at  the  time  when 
the  relationship  of  master  and  servant  is  terminated. —  a.  Arkansas. — • 
By  the  Supreme  Court  of  the  United  States  the  statute  which  pro- 
vides that  railroad  corporations,  whenever  they  discharge  an  em- 
ployee, with  or  without  cause,  shall  pay  him,  on  the  day  of  his  dis- 
charge, the  unpaid  wages  then  earned  at  the  contract  rate,  without 
abatement  or  deduction,  has  been  upheld  as  a  valid  exercise  of  the 
power  to  amend  corporate  charters  which  is  reserved  to  the  legisla- 
ture by  the  Arkansas  Constitution.  The  grounds  upon  which  the 
decision  proceeded  were  that  "corporations  are  the  creations  of  the 
state,  endowed  with  such  faculties  as  the  state  bestows,  and  subject  to 
such  conditions  as  the  state  imposes ;  and  if  the  power  to  modify  their 
charters  is  reserved,  that  reservation  is  a  part  of  the  contract,  and 
no  change  within  the  legitimate  exercise  of  the  power  can  be  said  to 
impa,ir  it's  obligation;"  that,  as  the  amendment  in  question  "rested 
on  reasons  deduced  from  the  peculiar  character  of  the  business  of  the 
corporations  affected  and  the  public  nature  of  their  functions,  and 
applied  to  all  alike,  the  equal  protection  of  the  law  was  not  denied ;'' 
and  that,  as  the  act  was  "purely  prospective  in  its  operation,"  it  "did 

erence  to  the  amount  of  wages  specified,  over  another  class.  It  is  as  difficult 
If  the  statute  drew  the  line  at  $60  a  to  imagine  that  the  general  assembly 
month,  the  complaint  would  be  that  it  had  in  mind  the  intention  to  create  a 
excluded  from  its  protection  the  man  preferred  class  of  creditors,  drawing 
whose  wages  were  $61  a  month.  If  the  the  line  at  $201,  as  it  is  to  imagine 
lawmaker  thought  that  a  station  agent  the  intention  to  create  a  particularly 
or  a  clerk  in  an  ofSce,  or  a  man  whose  preferred  class  consisting  alone  of  rail- 
position  was  high  enough  to  command  road  companies.  The  purpose  of  the 
a  large  salary,  was  not  as  apt  to  be  statute  was  not  to  prefer  a  class  of 
subjected  to  the  abuse  that  the  statute  creditors  or  a  class  of  railroads;  and 
was  aimed  to  correct  as  the  one  whose  if  the  effect  is  to  give  an  incidental  pref- 
duties  called  him  away  from  home,  and  erence  to  creditors  whose  claims  are 
for  that  reason  left  the  statute  more  more  than  $200,  that  consequence  can- 
general  than  it  might  have  been,  we  not  defeat  the  statute,  if  its  purpose  was 
cannot  say  that  the  conclusion  was  to  accomplish  an  object  which  the  gen- 
unreasonable,  nor  can  we  condemn  the  eral  assembly  had  a.  right  to  accomplish, 
statute  because  possibly  it  might  cover  and  in  the  main  does  accomplish."  The 
a  case  not  contemplated.  ...  It  above  case  was  followed  in  Houston  d 
is  argued  also  that  this  statute,  by  an  T.  C.  R.  Co.  v.  Caldwell  (1910)  231 
arbitrary  line,  creates  a  class  of  pre-  Mo.  505,  132  S.  W.  1067. 
ferred  creditors,  allowing  those  whose  i  Singer  Mfg.  Co.  v.  Fleming  (1894) 
claims  are  for  $201  or  more  free  to  sue  39  Neb.  679,  23  L.R.A.  210,  42  Am. 
out  a  writ  of  garnishment,  while  ex-  St.  Eep.  613,  58  N.  W.  226  (Laws  1889, 
eluding  those  whose  claims  are  $200  or  chap.  25),  followed  in  Gordon  Bros.  v. 
less.  Whatever  may  be  said  as  to  the  Wageman  (1906)  77  Neb.  185,  108  N. 
effect  of  the  statute,  it  certainly  cannot  W.  1067;  Bishop  v.  Middleton  (1894) 
be  claimed  that  its  purpose  was  to  43  Neb.  10,  26  L.R.A.  445,  61  N.  W. 
give  one  class  of  creditors  a  privilege  129. 
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not  interfere  with  vested  rights,  or  existing  contracts,  or  destroy,  or 
sensibly  encroach  upon,  the  right  to  contract."  ^    A  point  which  the 


1  St.  Louis,  I.  M.  &  8.  R.  Co.  v.  Paul 
( 1899 )  173  U.  S.  404,  43  L.  ed.  746,  19 
Sup.  Ct.  Rep.  419  (1897)  64  Ark.  83, 
37  L.R.A.  504,  62  Am.  St.  Rep.  154,  40 
S.  W.  705. 

The  same  doctrine  had  previously 
been  enunciated  by  the  supreme  court 
of  Arlcansas  in  Leep  v.  St.  Louis,  I. 
M.  &  S.  B.  Co.  (1894)  58  Ark.  407, 
23  L.R.A.  264,  41  Am.  St.  Rep.  109,  25 
S.  W.  75.  The  following  extracts  from 
the  opinion  delivered  for  the  court  by 
Battle,  J.,  may  be  quoted:  "The  legis- 
lature cannot  regulate  or  restrain  the 
right  of  individuals  to  contract  by  mak- 
ing it  unlawful  for  them  to  agree  with 
each  other  that  wages  shall  be  paid  at 
any  specified  time  subsequent  to  the 
day  on  which  the  labor  by  which  they 
are  earned  shall  be  completed,  or  that 
the  price  of  property  sold  shall  be  paid 
on  a  day  subsequent  to  the  sale.  .  .  . 
The  right  of  persons  to  sell  or  labor  on 
a  credit  is  everywhere  and  by  all  recog- 
nized as  legitimate,  and  is  protected 
by  the  Constitution  in  the  declaration 
tliat  the  right  to  acquire  and  possess 
property  is  inalienable.  But  what  is 
true  of  persons  is  not  always  true  of 
corporations.  Natural  persons  do  not 
derive  the  right  to  contract  from  the 
legislature.  Corporations  do.  They 
possess  only  those  powers  or  properties 
which  the  charters  of  their  creation 
confer  upon  them,  either  expressly,  or 
as  incidental  to  their  existence ;  and 
these  may  be  modified  or  diminished 
by  amendment  or  extinguished  by  the 
repeal  of  the  charters.  .  .  .  Being 
created  by  statute,  the  legislature  may 
so  change  them  by  amendment  as  to 
make  them  subserve  the  purpose  for 
which  they  were  created.  If  the  legis- 
lature, in  its  wisdom,  seeing  that  their 
-lemployees  are  and  will  be  persons  de- 
pendent on  their  labor  for  a  livelihood, 
and  unable  to  work  on  a  credit,  should 
find  that  better  servants  and  service 
could  be  secured  by  the  prompt  payment 
of  their  wages  on  the  termination  of 
their  employment,  and  that  the  purpose 
of  their  creation  would  thereby  be  more 
nearly  accomplished,  it  might  require 
them  to  pay  for  the  labor  of  their  em- 
ployees when  the  same  is  fully  per- 
formed at  the  end  of  their  employment. 
If  it  be  true  that  in  doing  so  it  would 


interfere  with  contracts  which  are  pure- 
ly and  exclusively  private,  and  thereby 
limit  their  right  to  contract  with  in- 
dividuals, it  would  nevertheless,  under 
such  circumstances,  have  the  right  to 
do  so  under  the  reserved  power  to 
amend."  Adverting  to  the  fact  that  the 
provision  in  question  was  susceptible 
of  two  constructions,  one  of  which  made 
the  act  "require  the  corporation  to  pay 
the  employee  all  the  wages  to  which  he 
would  have  been  entitled  had  he  fully 
performed  his  contract  up  to  the  time 
of  his  discharge,  notwithstanding  he  had 
failed  to  do  so,  and  had  damaged  the 
corporation  thereby,"  the  learned  judge 
said:  "If  this  be  its  intention,  it  is 
unconstitutional,  because  its  enforce- 
ment might  take  property  from  the 
corporation  without  due  process  of  law. 
For  the  employee  is  not  entitled  to  the 
stipulated  wages  until  he  has  performed 
the  contract.  He  may  have  damaged  his 
employer,  by  the  failure  to  do  so,  in  a 
sum  larger  than  the  wages  he  would 
have  been  entitled  to  receive  in  the 
event  he  had  complied  with  his  agree- 
ment. To  compel  the  corporation,  in 
such  a  case,  to  pay  any  sum  whatever, 
would  be  a  deprivation  of  property  with- 
out due  process  of  law.  .  .  .  The 
other  construction  is  more  reasonable. 
It  makes  the  words  'without  abatement 
or  deduction'  mean  'without  discount.' 
The  legislature  evidently  thought  that 
the  employee  might  receive  money  or 
property  in  the  course  of  his  employ- 
ment in  part  payment  for  his  labor,  and 
evidently  intended  that  the  wages  thus 
paid  should  not  be  repaid.  A  strict 
construction  of  the  words  'without 
abatement  or  deduction'  would  deprive 
the  corporation  of  a  credit  for  the 
money  or  property  in  a  settlement  with 
its  employee  for  his  services.  Then, 
again,  the  act  requires  the  corporation 
to  pay  only  the  unpaid  wages  earned, 
at  the  contract  rate,  at  the  time  of  his 
discharge.  Stipulated  wages  cannot  be 
earned  except  by  the  performance  of 
the  contract  by  which  the  employer 
agrees  to  pay  them.  Obviously,  then, 
the  act  means,  by  the  words  'without 
abatement  or  deduction,'  that  the  un- 
paid wages  earned  at  the  contract  rate 
at  the  time  of  the  discharge  shall  be 
paid  without  discount  on  account  of  the 
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Federal  tribunal  did  not  advert  to,  but  which  was  determined  by  the 
judgment  of  the  supreme  court  of  the  state  from  which  the  appeal 
was  taken,  was,  that  the  penalty  imposed  for  the  failure  to  comply 
with  the  statute,  viz.,  that  the  wages  shall  continue  to  accrue  at  the 
contract  rate,  until  paid,  but  not  for  more  than  sixty  days,  unless  suit 
is  brought  within  that  period,  is  not  iinreasonable. 

h.   Washington. — See  §  2820,  subsec.  o,  ante. 

2827.  Enactments  prohibiting  the  assignment  of  wages  to  become  due 
at  a  future  date. —  a.  Illinois. — A  provision  to  the  effect  that  no  as- 
signment of  wages  or  salary  should  be  valid,  unless  made  in  writing, 
duly  acknowledged,  and  within  three  days  a  copy  thereof  should  be 
served  on  the  person  from  whom  the  same  is  due,  has  been  pronounced 
unconstitutional  with  reference  to  the  "due  process"  clause  of  the 
Constitution.  The  ratio  decidendi  was  that  the  provision  limits  "the 
right  of  persons  earning  the  higher  salaries  to  assign  or  transfer  their 
salaries  in  such  manner  as  they  see  fit,  there  being  nothing  in  the 
public  policy  of  the  state  requiring  or  warranting  such  abridgment 
of  their  right,  and  nothing  requiring  or  warranting  a  statute  giving 
to  such  persons  the  benefit  that  might  with  entire  propriety  be  given 
to  wage  earners  by  an  act  in  reference  to  the  assignment  of  wages."  ^ 

payment   thereof   before   the   time   they  lender  upon  an  even  footing;   that  the 

were  payable  according  to  the  terms  of  latter    is   able   to  exact  usury,   and   to 

the  contract  of  employment.    When  con-  practise   various    like   wrongs    and    im- 

strued   in   this   manner,   this   provision  positions   upon   him,   by   reason   of   his 

of  the   act   is  constitutional,   and  it   is  poverty  and  sometimes  by  reason  of  his 

our  duty  to  so  construe  it."     Another  improvidence,   and   that   this   creates   a 

contention  rejected  was  that  the  act  was  condition    of    affairs    which    the    legis- 

unconstitutional    because    it    interfered  lature   may  remedy  by  the  exercise  of 

with  the   rights  of  employees  to  make  the  police  power.     While  we  think  this 

such  contracts  with  corporations  as  they  evil  exists,  it  is  yet  apparent,  upon  a 

see  fit.  careful  examination  of  this  statute,  that 

For  a  later  case  in  which  the  above  it  is  too  broad  in  its  terms  to  be  justi- 

decisions  were  followed,  see  Kansas  City,  fied  as  an  exercise  of  the  police  power 

P.  &  G.  R.  Co.  V.  Moon  ( 1899 )   66  Ark.  for  the  purpose  of  mitigating  or  remedy- 

409,   50   S.   W.   996.  ing   the   wrong   at  which   it   is    aimed. 

iMassie  v.  Cessna  (1909)  239  111.  It  applies  not  only  to  wages,  but  also 
352,  28  L.E.A.  (N.S.)  1108,  130  Am.  St.  to  salaries.  'Wages,'  in  its  ordinary 
Eep.  234,  88  N.  B.  152.  The  court  acceptation,  has  a  less  extensive  mean- 
reasoned  thus:  "It  is  urged  that  wage  ing  than  'salary.'  'Wages'  is  usually 
earners  compose  a  class  of  inhabitants  restricted  to  sums  paid  as  hire  or  re- 
of  the  state  who,  when  they  desire  to  ward  to  domestic  or  menial  servants, 
borrow  money  and  secure  the  same  by  and  to  sums  paid  to  artisans,  mechanics, 
the  assignment  of  their  wages  earned  laborers,  and  others  employed  in  various 
or  to  be  earned,  become  victims  of  men  manual  occupations,  while  'salary'  has 
engaged  in  the  business  of  loaning  reference  to  the  compensation  of  clerks, 
money  at  usurious  rates,  who  are  com-  bookkeepers,  other  employees  of  like 
monly  denominated  'loan  sharks;'  that  class,  officers  of  corporations,  and  pub- 
when  the  wage  earner  finds  it  necessary  lie  officers.  2  Standard  Diet.  p.  1573; 
to  borrow  money  upon  such  security  Re  Stryker  (1899)  158  N.  Y.  526,  70 
he  is  unable  to  deal  with  the   money  Am.  St.  Rep.  489,  53  N.  E.  525.    In  this 
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In  the  case  cited  another  section  of  the  same  statute,  which  invalidated 
an  assignment  of  wages  or  salary,  made  as  security  for  a  loan  tainted 
with  usury,  or  for  the  payment  of  a  usurious  contract,  was  also  pro- 
nounced unconstitutional,  because  no  such  provision  was  made  with 
reference  to  other  instruments  given  to  secure  usurious  debts. 

h.  Indiana. — An  act  which  prohibits  the  assignment  of  wages  to  be- 
come due  in  the  future  has  been  upheld  as  a  lawful  exercise  of  the 
police  power,  on  the  ground  that  it  was  enacted  for  the  purpose  of 
protecting  "wage  earners  from  oppression,  extortion,  or  fraud  on  the 
part  of  others,  and  from  the  consequences  of  their  own  weakness, 
folly,  or  improvidence."  *  The  contention  that  it  is  an  unreason- 
able restraint  upon  the  liberty  of  the  citizen,  and  that  it  operated  so 
as  to  deprive  citizens  of  their  property  without  due  process  of  law, 
did  not  prevail. 

c.  Massachusetts. — In  one  case  it  was  declared  by  the  supreme 
court  of  this  state  that  the  enactment  which  provides  that  no  assign- 
ment of  future  earnings,  whether  made  by  the  assignor  in  person  or  by 
attorney,  shall  be  valid,  unless  executed  in  writing,  and  for  a  period 
not  exceeding  two  years  from  the  date  of  the  power  of  attorney  under 
which  the  assignment  is  made,  is  "no  doubt"  valid.^ 


state  salaries  in  excess  of  $5,000  per 
annum  are  not  unusual.  It  cannot  be 
said  that  an  officer  of  a  corporation  who 
is  in  the  enjoyment  of  a  salary  of 
$20,000  per  annum  is  or  may  be  the 
victim  of  the  evil  at  which  this  statute 
is  aimed,  and  yet  his  salary  is  plainly 
within  the  terms  of  the  act. 
The  reasoning  of  the  Vogel  Case  (1895) 
157  111.  339,  30  L.R.A.  491,  42  N.  E. 
386,  would  seem  to  lead  to  the  con- 
clusion that  wage  earners  are  the  proper 
objects  of  legislation  which  would  tend 
to  protect  them  from  the  evil  which 
this  statute  is  designed  to  obviate. 
Such  an  act  would  not  be  rendered  in- 
valid by  the  fact  that  it  placed  reason- 
able regulations  upon  the  right  to  as- 
sign wages  to  secure  an  indebtedness, 
and  prescribed  a  reasonable  method  to 
be  pursued  in  making  the  assignment 
effective." 

2  International  Text-Book  Co.  v. 
Weissinger  (1902)  160  Ind.  349,  65 
L.R.A.  599,  98  Am.  St.  Rep.  334,  65 
N.  E.  521  (Ind.  Acts  1899,  p.  193,  § 
4).  The  court  said:  "A  large  pro- 
portion of  the  persons  affected  by  these 
statutes  of  labor  are  dependent  upon 
their   daily    or    weekly   wages    for   the 


maintenance  of  themselves  and  their 
families.  Delay  of  payment  or  loss  of 
wages  results  in  deprivation  of  the  ne- 
cessaries of  life,  suffering,  inability  to 
meet  just  obligations  to  others,  and,  in 
many  oases,  may  make  the  wage  earner 
a  charge  upon  the  public.  The  situa- 
tion of  these  persons  renders  them 
peculiarly  liable  to  imposition  and  in- 
justice at  the  hands  of  employers,  un- 
scrupulous tradesmen,  and  others  who 
are  willing  to  take  advantage  of  their 
condition.  Where  future  wages  may  be 
assigned,  the  temptation  to  anticipate 
their  payment,  and  to  sacrifice  them 
for  an  inadequate  consideration,  is  of- 
ten very  great.  Such  assignments 
would,  in  many  cases,  leave  the  laborer 
or  wage  earner  without  present  or  fu- 
ture means  of  support.  By  removing 
the  strongest  incentive  to  faithful  serv- 
ice,— the  expectation  of  pecuniary  re- 
ward in  the  near  future, — their  effect 
would  be  alike  injurious  to  the  laborer 
and  his  employer."  This  decision  was 
followed  in  Chicago  &  E.  .  R.  Co.  v. 
Ebersole  (1909)  —  Ind.  — ,  87  N.  E. 
1090. 

8  McCallum     v.     Simplex     Electrical 
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Another  provision  to  the  effect  that  no  assignment  of  or  order  for 
wages  to  be  earned  in  the  future,  to  secure  a  loan  of  less  than  $200, 
shall  he  valid  against  the  employer  of  the  assignor  until  such  assign- 
ment or  order  is  accepted  in  -writing  by  the  employer;  and  that  no 
such  assignment  or  order,  when  made  by  a  married  man,  shall  be 
valid  unless  the  written  consent  of  his  wife  is  attached  thereto,  has 
been  declared  by  the  same  court,  and  also  by  the  Federal  Supreme 
Court,  to  be  a  proper  exercise  of  the  police  power.* 

It  was  also  sustained  against  the  particular  objections  that  it  de- 
prives borrowers  and  lenders  of  their  property  without  due  process 
of  law ;  *  that  it  makes  a  distinction  between  assignments  to  secure 
loans  of  money  and  assignments  as  security  for  necessaries  or  other 
property  furnished  or  to  be  furnished ;  *  and  that  it  denies  the  equal 
protection  of  the  laws,  because  certain  classes  of  financial  institutions 
are  exempted  from  its  purview,''  and  that  it  makes  the  consent  of  the 

Go.  (1908)  197  Mass.  388,  83  N.  E.  might  be  loss  of  employment  by  the 
1108  (Stats.  1905,  chap.  308).  wage  earner  and  injury  to  the  busi- 
*  Mutual  Loan  Co.  v.  Martell  (1909)  ness  of  the  employer.  Then,  too,  this 
200  Mass.  482,  484,  485,  —  L.K.A.  requirement  might  operate  as  a  check 
(N.S. )  — ,  128  Am.  St.  Rep.  446,  86  N.  upon  the  rapacity  of  unscrupulous 
E.  916,  aflarmed  in  (1911)  222  U.  S.  money  lenders  who  are  inclined  to  take 
225,  56  L.  ed.  175,  32  Sup.  Ct.  Eep.  74,  advantage  of  the  needs  of  employees. 
Ann.  Cas.  1913B,  529  (Mass.  Stats.  If  the  legislature  saw  an  advantage  to 
1908,  chap.  605).  The  state  court,  the  community  from  this  provision,  we 
after  having  observed  that  the  question  cannot  say  that  they  were  acting  be- 
to  be  investigated  was  the  extent  to  yond  their  constitutional  authority  in 
which  "the  welfare  of  the  community  enacting  the  law."  The  Federal  Su- 
requires  an  interference  by  way  of  preme  Court  observed:  "We  cannot 
regulation  with  the  right  of  workmen  to  say  .  .  .  that  the  statute  as  a  po- 
dispose  of  their  wages  to  be  earned  in  lice  regulation  is  arbitrary  and  unrea- 
the  future,"  quoted  the  language  of  sonable,  and  not  designed  to  accomplisli 
International  Text-Book  Co.  v.  Weiss-  a  legitimate  public  purpose.  We  cer- 
inger  (see  note  2,  supra),  and  con-  tainly  cannot  oppose  to  the  legislation 
tinued  thus:  "Without  deciding,  as  our  notions  of  its  necessity,  and  we 
the  supreme  court  of  Indiana  did,  that  have  expressed  'the  propriety  of  defer- 
these  considerations  would  furnish  the  ring  to  the  tribunals  on  the  spot.' 
legislature  constitutional  authority  for  Laurel  Sill  Cemetery  v.  Son  Francisco 
forbidding  all  assignments  of  future  (1910)  216  U.  S.  358,  365,  54  L.  ed. 
wages,  we  think  they  justify  a  strict  515,  518,  30  Sup.  Ct.  Rep.  301." 
regulation  of  the  right  to  make  such  5  Contention  rejected  by  the  Federal 
contracts.     The   requirement   that   they  Supreme   Court. 

be  recorded  is  certainly  reasonable.  It  6  With  reference  to  this  contention, 
tends  to  lessen  the  opportunity  of  wage  the  state  court  remarked  that  "the  oc- 
earners  to  be  dishonest  in  procuring  casions  for  making  assignments  as  se- 
credit  on  the  faith  of  their  expected  curity  for  necessaries  may  be  far  more 
possession  of  earnings,  as  they  might  pressing  than  for  making  them  to  ob- 
be  if  unrecorded  assignments  were  out-  tain  money,  and  the  risk  of  wasting 
standing.  The  requirement  that  the  that  which  is  obtained  may  be  much 
order  or  assignment  be  accepted  in  less  in  one  case  than  in  the  other." 
writing  by  the  employer  tends  to  di-  ^  Under  this  head  the  Federal  Su- 
minish  the  risk  of  his  refusal  to  pay,  preme  Court  made  the  following  re- 
involving  litigation  the  result  of  which  marks:       "We  have  declared  so  often 
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debtor's  wife  a  condition  precedent  to  the  legality  of  the  assignment.' 
It  was  also  pointed  out  by  the  Federal  Supreme  Court  that  "there 
are  other  grounds  upon  which  the  statute  may  be  sustained  than 
those  expressed  by  the  supreme  judicial  court  of  the  state.  As  we 
have  seen,  it  does  not  prohibit  assignments  of  wages  to  be  earned.  It 
prescribes  conditions  to  the  validity  of  such  assignments,  and  in  this 
it  has  many  examples  in  legislation.  It  has  the  same  general  founda- 
tion that  laws  have  which  prescribe  the  evidence  of  transactions  and 


the  wide  range  of  discretion  which  the 
legislature  possesses  in  classifying  the 
objects  of  its  legislation  that  we  may 
be  excused  from  a  citation  of  the 
cases.  We  shall  only  repeat  that  the 
classification  need  not  be  scientific  nor 
logically  appropriate,  and  if  not  pal- 
pably arbitrary,  and  is  uniform  within 
the  class,  it  is  within  such  discretion. 
The  legislation  under  review  was  di- 
rected at  certain  evils  wliich  had  arisen, 
and  the  legislature,  considering  them 
and  from  whence  they  arose,  might 
have  thought  or  discerned  that  they 
could  not  or  would  not  arise  from  a 
greater  freedom  to  the  institutions 
mentioned  than  to  individuals.  This 
was  the  view  that  the  supreme  judicial 
court  took,  and,  we  thinlt,  rightly  took. 
.  .  .  But  even  if  some  degree  of  evil 
which  the  statute  was  intended  to  pre- 
vent could  be  ascribed  to  loans  made 
by  the  exempted  institutions,  their  ex- 
ception would  not  make  the  law  uncon- 
stitutional. Legislation  may  recognize 
degrees  of  evil  without  being  arbi- 
trary, unreasonable,  or  in  conflict  with 
the  equal  protection  provisions  of  the 
14th  Amendment  to  the  Constitution 
of  the  United  States.  Ozan  Lumber  Go. 
V.  Vnion  County  Nat.  Bank  (1907)  207 
U.  S.  251,  52  L.  ed.  195,  28  Sup.  Ct. 
Hep.  89 ;  Heath  £  M.  Mfg.  Go.  v.  Worst 
(1907)  207  U.  S.  338,  52  L.  ed.  236, 
28  Sup.  Ct.  Rep.  114." 

8  With  regard  to  this  point  the  court 
made  the  following  remarks :  "A  mar- 
ried man  is  bound  by  law  to  support  his 
wife.  If  he  is  a  wage  earner,  although 
«he  has  no  legal  title  to  his  wages,  she 
has  an  interest  in  the  right  use  of  them. 
If  there  are  such  risks  of  his  making 
an  improper  disposition  of  them  by  as- 
signing them  to  secure  the  payment  of 
money  that  he  borrows  for  unnecessary 
purposes  as  to  justify  the  legislature 
in  limiting  and  regulating  his  exercise 
■of  this  right,  might  they  not  regulate 


it  by  requiring  the  consent  of  his  wife 
as  a  prerequisite  to  the  validity  of  his 
assignment?  A  strong  argument  can 
be  made  in  favor  of  the  plaintiff's  con- 
tention on  this  point.  But,  on  the 
whole,  we  are  of  opinion  that  the  legis- 
lature might  look  chiefly  to  the  ordi- 
nary relations  between  husband  and 
wife  under  the  law,  and  adopt  this 
form  of  regulation  as  salutary  in  its  ap- 
plication to  most  members  of  the  class 
with  which  they  were  dealing.  .  .  . 
It  is  contended  that  these  sections  are 
unconstitutional  because  of  the  provi- 
sion of  §  6  that  renders  the  act  inap- 
plicable to  certain  banks,  banking  in- 
stitutions, and  loan  companies.  The 
argument  is  that  this  makes  a  discrim- 
ination without  reason,  and  thus  de- 
prives others  of  the  'equal  protection 
of  the  laws,'  secured  by  the  14th  Amend- 
ment of  the  Constitution  of  the  United 
States.  This  would  be  so  if  no  reason 
could  be  discovered  by  the  legislature 
for  making  the  discrimination.  But 
seemingly  the  legislature  might  decide 
that  the  dangers  which  the  statute  was 
intended  to  prevent  would  not  exist  in 
any  considerable  degree  from  the  busi- 
ness of  national  banks,  or  other  bank- 
ing institutions  under  the  supervision 
of  the  bank  commissioner,  or  from  that 
conducted  by  a  loan  company  estab- 
lished by  a  special  charter  and  placed 
under  the  supervision  of  this  commis- 
sioner. The  legislature  may  be  sup- 
posed to  have  known  the  kind  of  busi- 
ness done  and  likely  to  be  done  by 
these  corporations,  and  they  may  have 
believed  rightly  that  the  business  done 
by  them  would  not  need  regulation  in 
the  interest  of  employees  or  employers. 
This  was  held  by  the  supreme  court  of 
Delaware  in  an  elaborate  opinion  in  a 
similar  case.  State  v.  Wickenhoefer 
(1906)  6  Penn.  (Del.)  120.  64  Atl. 
273." 
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"the  manner  of  the  execution  and  authentication  of  legal  instruments. 
The  laws  of  the  states  exhibit  in  their  diversities  the  power  of  the 
legislature  over  property,  its  devolution  and  transfer.  It  is  rather 
late  in  the  day  to  question  that  power." 

2828.  Enactments  allowing  employees  attorneys'  fees  in  actions  for 
the  recovery  of  wages. —  The  decisions  with  regard  to  the  validity  of 
enactments  which  provide  that  servants  who  are  successful  in  actions 
for  the  foreclosure  of  liens  or  the  enforcement  of  other  claims  having 
relation  to  the  recovery  of  their  remuneration  shall  be  entitled  to  a 
certain  sum,  or  a  reasonable  amount  for  the  payment  of  attorneys' 
fees,  are  singularly  conflicting. 

By  several  of  the  state  courts  such  enactments  have  been  sustained 
against  the  objections  that  they  violate  the  equality  clauses  of  the  Fed- 
eral and  state  Constitutions,^  and  that  they  deprive  employers  of 

I  Dell  V.  Marvin   (1899)   41  Fla.  221,  greater     than     that     subsequently     re- 

45  L.R.A.  201,  79  Am.  St.  Rep.  171,  26  covered,  are  compelled  to  establish  and 

So.   188;    Thompson  v.   Wise  Boy  Min.  do  establish  their  rights,  as  demanded, 

<§   Mill.    Co.    (1903)    9    Idaho,    363,    74  by  judgment  of   court,   are  within  the 

Pac.  958;  Duckwall  v.  Jones  (1900)  156  provisions   of   the  act;    and  vre   cannot 

Ind.  682,  58  N.  E.  1055,  6,0  N.  E.  797;  say   this   classification   is   so   arbitrary 

Seelyville  Goal  &  Min.  Co.  v.  MoGlosson  and  unreasonable,  and  the  law  so  par- 

(1906)    166  Ind.  561,  117  Am.  St.  Rep.  tial  and  unequal,  as  to  be  beyond  legis- 

396,  77  N.  E.   1044,  9  Ann.  Gas.   234;  lative  discretion  and  power."     This  de- 

Maobeth-Evans    Glass    Go.    v.    Amama  cision  was  followed  in  Massie  v.  Cessna 

(1911)   —  Ind.  — ,  95  N.  E.  228;  Mac-  (1909)     239    111.    352,    360,    28    L.R.A. 

heth-Evans   Glass  Co.  v.  Jones    (1911)  (N.S.)   1108,  130  Am.  St.  Rep.  234,  88 

—  Ind.  — ,  95  N.  E.  567;   Wortman  v.  N.  E.  152. 

Kleinsohmidt    (1892)    12  Mont.  316,  30  In  Seelyville  Goal  &  Min.  Co.  v.  Mc- 

Pac.  280;   Helena  Steam-Heating   &   S.  Glosson   (1906)    166  Ind.  561,  117  Am. 

Co.   V.   Wells    ( 1895 )    16   Mont.    65,   40  St.  Rep.  396,  77  N.  E.  1044,  9  Ann.  Gas. 

Pac.   78;    Singer   Mfg.    Co.   v.   Fleming  234,  the  court  said :     "Appellant  special- 

(1894)   39  Neb.  679,  23  L.R.A.  210,  42  ly  assails  the  validity  of  §  4  of  the  act 

Am.  St.  Rep.  613,  58  N.  W.  226;  Genest  in  question,  for  the  reason  that  it  pro- 

T.  Las  Vegas  Masonic  Bldg.  Asso.  ( 1902 )  vides  for  a  penalty,  or,  in  other  words, 

11  N.  M.  251,  67  Pac.  743;  Title  Guar-  for  the  recovery  of  exemplary  damages 

antee  Co.  v.  Wrenn    (1899)    35  Or.  62,  and  a  reasonable  attorneys' fee  in  a  civil 

76  Am.  St.  Rep.  454,  56  Pac.  271;  Ivall  action  instituted  by  the  employee  to  re- 

V.  Willis  (1897)   17  Wash.  645,  50  Pac.  cover  his  wages  which  are  due  and  un- 

467.  paid.     It   is   contended  that   the   legis- 

In  Vogel  v.  Pekoo  ( 1895 )  157  111.  339,  lature  has  no  power  to  authorize  an 
30  L.R.A.  491,  42  N.  E.  386,  the  court,  assessment  of  a  penalty  and  attorneys' 
in  upholding  the  validity  of  the  statute  fees  in  cases  of  this  character.  In 
under  review,  used  the  following  Ian-  Republic  Iron  &  Steel  Co.  v.  State 
guage:  "The  statute  here  in  question  in-  (1903)  160  Ind.  379,  62  L.R.A.  136, 
terferes  with  no  one's  right  to  contract.  66  N.  E.  1005,  this  power  on  the  part 
It  embraces  a  well-defined  class  of  cases  of  the  legislature  was  expressly  recog- 
and  persons,  not  singled  out,  as  is  con-  nized.  The  court  in  that  case  said: 
tended,  wholly  without  reason,  and  arbi-  'No  act  of  the  legislature  can  be  made 
trarily,  but  upon  grounds  which  may,  effective  without  some  reasonable  pro- 
we  think,  properly  serve  as  a  basis  for  vision  for  its  enforcement,  and  the  as- 
valid  legislative  action.  Those  to  whom  sessment  of  a  penalty  for  noncompliance 
the  wages  of  labor  are  due,  and  who,  has  long  been  recognized  by  the  general 
after  demand,  in  writing,  of  a  sum  no  assembly  and  the  courts  of  this  state 
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their  property  without  due  process  of  law.^  In  some  of  the  cases  in 
which  their  validity  has  been  affirmed,  reliance  has  been  placed  upon 
the  conception  that  the  attorneys'  fee  provided  for  is  in  no  sense  a 
penalty,  but  is  allowed  on  the  same  principle  as  costs  are  allowed, 
viz.,  for  the  purpose  of  indemnifying  the  plaintiff  in  respect  of  ex- 
penses necessarily  incurred  in  enforcing  his  rights.' 

as  an  efiScient  and  reasonable  means  of  for  the  foreclosure  of  a  laborer's  lien, 
securing  obedience.'  It  will  be  seen  said :  "Statutes  have  been  sustained  giv- 
that  under  the  provisions  of  §  4,  the  ing  special  protection  to  the  claims  of 
employer  who,  on  a  demand  upon  the  laborers  and  mechanics,  but  no  such 
part  of  the  employee,  has  for  ten  days  idea  underlies  this  legislation.  It  does 
thereafter  failed  to  pay  the  wages  due  not  aim  to  protect  the  laborer  or  the 
such  employee,  is  declared  to  be  liable  mechanic  alone,  for  its  benefits  are  con- 
in  a  civil  action  to  the  employee  for  the  ferred  upon  every  individual  in  the 
amount  of  wages  due  him,  together  with  state,  rich  or  poor,  high  or  low,  who  has 
$1  for  each  day  succeeding  the  expira-  a  claim  of  the  character  described.  It 
tion  of  the  ten-day  limit,  and  for  a  is  not  a  statute  for  the  protection  of 
reasonable  attorneys'  fee.  The  amount  particular  classes  of  individuals  sup- 
of  damages  allowed  to  be  assessed,  how-  posed  to  need  protection,  but  for  the 
ever,  can  in  no  event  exceed  double  the  punishment  of  certain  corporations  on 
amount  of  the  wages  due  the  employee,  account  of  their  delinquency."  With 
The  statute  in  this  respect  is  reasonable,  reference  to  the  contention  of  counsel, 
and  the  amount  of  the  exemplary  dam-  that  the  given  provision  was  in  conflict 
ages  assessed  can  neither  be  said  to  be  with  the  14th  Amendment,  it  was  point- 
excessive  nor  oppressive.  It  is  mani-  ed  out  that  this  had  no  relevancy  to 
fest  that  if  the  delay  in  paying  after  the  case,  because  its  prohibitions  are 
the  expiration  of  the  ten  days  allowed  addressed  to  the  states  only, 
is  short,  then,  consequently,  the  dam-  For  cases  in  which  the  validity  of 
ages  to  be  assessed  will  be  small.  The  provisions  allowing  fees  in  actions 
employer  is  in  a  position  to  prevent  other  than  those  brought  for  the  re- 
the  assessment  of  those  damages  by  covery  of  remuneration  for  services  was 
either  paying  or  tendering  the  amount  affirmed,  see  Peoria,  D.  &  E.  R.  Go.  v. 
actually  due  the  employee  before  the  Duggan  (1884)  109  111.  537,  50  Am. 
expiration  of  the  prescribed  limit.  The  Rep.  619;  Kansas  P.  R.  Go.  v.  Mower 
essential  purpose  of  the  legislature,  (1876)  16  Kan.  573;  Perkins  v.  St. 
under  the  circumstances,  in  providing  Louis,  I.  M.  &  8.  R.  Go.  (1890)  103 
for  the  assessment  of  these  damages.  Mo.  52,  11  L.R.A.  426,  15  S.  W.  320; 
was  to  enforce  the  performance  of  the  Burlington,  G.  R.  &  N.  R.  Go.  v.  Deif 
duty  enjoined  upon  the  employer  to  (1891)  82  Iowa,  312,  12  L.R.A.  436,  3 
pay  his  employee  the  amount  of  his  Inters.  Com.  Rep.  584,  31  Am.  St.  Rep. 
earnings  or  wages  within  ten  days  after  477,  48  N.  W.  98  ( action  for  breach  of 
demand  is  made  for  the  payment  there-  statute  as  to  rates  of  carriage  on  rail- 
of.     According   to  the  statute  the   ad-  ways). 

ditional  amount  of  damages  authorized  Z  Duckwall  v.  .Jones  (1901)  156  Ind. 
to  be  assessed  over  and  above  the  actual  683,  58  N.  E.  1055,  60  N.  E.  797;  Wort- 
amount  of  wages  due  is  regulated,  or  man  v.  Kleinschmidt  (1892)  12  Mont, 
measured,   at  the   rate   of   $1   for   each  316,  30  Pac.  280. 

day    which    the    employer    allcjws    his  s  singer  Mfg.  Go.  v.  Fleming    (1894) 

default  in  payment  to  continue  beyond  39  Neb.  679,  23  L.R.A.  210    42  Am.  St. 

the   prescribed   limit."     This   case,  was  Rep.  613,  58  N.  W.  226   (action  brought 

followed  in  Macbeth^Evans  Glass  Go.  v.  under  a  statute  prohibiting  the  assign- 

Jones   ( 1911 )  —  Ind.  — ,  95  N.  E.  567.  mcnt  of  a  claim  against  any  "laborer, 

In   Cascaden  v.   Wimbish    (1908)    88  servant,  clerk,  or  employee,"  for  the  pur- 

C.  C.  A.  277,  161  Fed.  241,  the  court,  in  pose  of  avoiding  the  effect  of  the  exemp- 

sustaining  the  validity  of  §  270  of  the  tion  statute)  ;  Ivall  v.  Willis  (1897)  17 

Alaska  Code,  authorizing  the  allowance  Wash.  645,  50  Pac.   467    (suit  for  the 

of  a  reasonable  attorneys'  fee  in  suits  foreclosure  of  a  lien)  ;   Title  Guarantee 
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In  the  opinion  of  other  state  courts,  enactmei^ls  of  this  tenor  are 
unconstitutional,  as  being  improperly  discriminative  between  em- 
ployees and  employed.* 


Co.  V.  Wrerm  (1899)  35  Or.  62,  76  Am. 
St.  Rep.  454,  56  Pac.  271  (foreclosure 
of  lien). 

i  Randolph  v.  Builders'  &  Painters' 
Supply  Go.  (1894)  106  Ala.  501,  17  So. 
721;  Johnson  v.  Goodyear  Min.  Co. 
(1899)  127  Cal.  4,  47  L.R.A.  338,  78 
Am.  St.  Rep.  17,  59  Pae.  504  (action 
for  wages)  ;  Builders  Supply  Depot  v. 
O'Connor  (1907)  150  Cal.  265,  17  L.R.A. 
(N.S.)  909,  119  Am.  St.  Rep.  193,  88 
Pac.  982,  11  Ann.  Cas.  712  (provision 
in  lien  law,  held  invalid,  as  denying  the 
equal  protection  of  the  laws,  and  also 
as  being  repugnant  to  the  clauses  of  the 
state  Constitution  which  provide  that 
general  laws  shall  be  uniform,  prohibit 
special  laws,  and  declare  the  inalienable 
rights  of  all  men  in  respect  of  acquir- 
ing, possessing,  and  protecting  prop- 
erty) ;  Davidson  v.  Jennings  (1900)  27 
Colo.  187,  48  L.R.A.  340,  83  Am.  St. 
Rep.  49,  60  Pae.  354  (inequality  of 
remedy  given  by  lien  law  was  affirmed 
with  reference  to  a  clause  in  the  Bill 
of  Rights  which  declares  that  courts  of 
justice  shall  be  open  to  every  person, 
and  a  speedy  remedy  afforded  for  every 
injury)  ;  Los  Angeles  Gold  Mine  Go.  v. 
Camphell  (1899)  13  Colo.  App.  1,  56 
Pac.  246  (foreclosure  of  lien)  ;  Grand 
Rapids  Ghair  Co.  v.  Runnels  (1889)  77 
Mich.  104,  43  N.  W.  1006  (foreclosure 
of  lien)  ;  Ghioago,  R.  I.  &  P.  R.  Go.  v. 
Mashore  (1908)  21  Okla.  275,  96  Pac. 
630,  17  Ann.  Cas.  277  (action  for 
wages)  ;  Oligsohlager  v.  Stephenson 
(1909)  24  Okla.  760,  104  Pac.  345  (ac- 
tion for  wages)  ;  Brubaha  v.  Bennett 
(1899)  19  Utah,  401,  57  Pae.  170  (fore- 
closure of  lien) . 

In  Atkinson  v.  Woodmanse  ( 1903 )  68 
Kan.  71,  64  L.R.A.  325,  74  Pac.  640,  the 
court  said  with  reference  to  a  provision 
in  a  mechanics'  lien  law:  "The  statute 
in  question  singles  out  property  owners 
who  are  charged  with  receiving  from 
artisans  or  day  laborers  labor  going  to 
the  improvement  of  their  property,  by 
virtue  of  contract  made  by  themselves 
or  through  contractors  employed  by 
them,  and  mulcts  them  in  damages  if 
they  should  be  unsuccessful  in  resisting 
a  claimed  lien  therefor.  Under  the  stat- 
ute such  persons  are  subjected  to  a  lia- 


bility for  attorneys'  fees,  when  owners 
of  other  classes  of  property,  and  when 
other  classes  of  persons  employing  arti- 
sans and  day  laborers  are  not  subject- 
ed to  such  burden,  and  their  contracts 
for  labor  are  segregated  from  all  other 
contracts  and  separately  classified  as  if 
they  possessed  some  distinctive  attri- 
bute calling  for  the  imposition  of  special 
legislative  penalties  for  their  enforce- 
ment. Of  course,  the  legislature  may 
classify  objects  of  legislation,  .  .  . 
but  the  homely  and  highly  beneficial 
act  of  building  or  repairing  some  struc- 
ture upon  his  premises,  or  otherwise  im- 
proving them,  by  any  man,  whether  rich 
or  poor,  who  possesses  property  whether 
much  or  little,  does  not  so  stand  out 
from  his  other  ordinary  and  innocent 
employments,  or  so  stand  out  from 
similar  employments  of  other  men,  as 
naturally  to  distinguish  it  from  them. 
There  is  absolutely  nothing  to  indicate 
that  such  a  person,  or  a  contract 
for  such  a  purpose,  should  be  the 
subject  of  impositions  not  suffered  by 
others.  The  duty  to  pay  is  not  more 
vital  to  the  welfare  of  the  public  in 
this  case  than  it  is  between  other  per- 
sons and  with  respect  to  other  obliga- 
tions. The  legislature  could  not  have 
believed  that  claims  of  the  character 
adverted  to  by  this  act  were  unconscion- 
ably resisted  beyond  all  other  debts,  and 
no  other  legal  reason  is  discoverable  for 
such  a  hostile  and  discriminating  law." 
In  EocMng  Valley  Goal  Go.  v.  Rosser 
(1895)  53  Ohio  St.  12,  29  L.R.A.  386, 
53  Am.  St.  Rep.  622,  41  N.  E.  263, 
the  validity  of  an  enactment  providing 
that,  "if  the  plaintiff  in  any  action  for 
wages  recover  the  sum  claimed  by  him 
in  his  bill  of  particulars,  there  shall  be 
included  in  his  costs  such  fee  as  the 
court  may  allow,  but  not  in  excess  of  $5, 
for  his  attorney,"  was  thus  discussed: 
"Under  the  statute,  to  entitle  the  plain- 
tiff to  have  an  attorney  fee  taxed 
against  the  defendant,  he  is  not  re- 
quired to  show  that  the  debtor  had 
funds,  which  he  wilfully  or  arbitrarily 
or  even  carelessly  refused  to  apply  to 
pay  his  debts,  nor  that  a  vexatious 
or  dilatory  defense  had  been  made  to 
defeat    or    delay    the    judgment.      No 
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The  Federal  Supreme  Court  (three  justices  dissenting)  has  in- 
dorsed the  latter  of  these  doctrines  to  the  extent  of  declaring  that  a 
statute  allowing  attorney's  fees  to  parties  who  establish  against  rail- 
way companies,  claims  of  certain  specified  descriptions,  including 


other  misconduct  by  the  defendant  is 
required  than  such  as  may  be  im- 
plied from  a  failure  to  comply  with  the 
peremptory  written  demand  made  upon 
him.  Whether  the  debtor  interposes  a 
vexatious  defense,  whether  he  makes  an 
honest  though  unsuccessful  one,  or 
whether  he  makes  none  at  all,  but  in- 
stead suflFers  judgment  to  be  taken 
against  him  by  default,  are  all  equally 
immaterial;  in  either  ease  the  statute 
denounces  against  him  a  penalty  called 
an  attorney  fee,  if  an  action  is  brought 
on  the  claim  and  judgment  recovered 
for  the  sum  demanded.  The  debtor  may 
even  acknowledge  the  debt  and  be 
solicitous  for  its  payment,  but,  owing 
to  straightened  circumstances,  fails  to 
pay  within  the  prescribed  time,  never- 
theless the  penalty  is  incurred.  .  .  . 
Upon  what  principle  can  a  rule  of  law 
rest  which  permits  one  party,  or  class 
of  people,  to  invoke  the  action  of  our 
tribunals  of  justice  at  will,  while  the 
other  party,  or  another  class  of  citizens, 
does  so  at  the  peril  of  being  mulct  in 
an  attorney  fee,  if  an  honest,  but  un- 
successful, defense  should  be  imposed? 
A  statute  that  imposes  this  restriction 
upon  one  citizen,  or  class  of  citizens, 
only,  denies  to  him  or  them  the  equal 
protection  of  the  law.  It  is  true  that 
no  provision  of  the  Constitution  of  1851 
declares,  in  direct  and  express  terms, 
that  this  may  not  be  done;  but,  never- 
theless, it  violates  the  fundamental 
principles  upon  which  our  government 
rests,  as  they  are  enunciated  and  de- 
clared by  that  instrument  in  the  Bill  of 
Rights.  The  first  section  of  the  Consti- 
tution declares  that  the  right  to  acquire, 
possess,  and  protect  property  is  alien- 
able, and  the  next  section  declares, 
among  other  things,  that  'government  is 
instituted  for  their  equal  protection  and 
benefit'  of  every  person,  while  §  16  of 
article  1  provides  that  'all  courts  shall 
be  open,  and  every  person,  for  an  in- 
jury done  him  in  his  lands,  goods,  per- 
son, or  reputation,  shall  have  remedy 
by  due  caurse  of  law,  and  justice  shall 
be  administered  without  denial  or  de- 
lay.' The  right  to  protect  property  is 
declared,  as  well  as  that  justice  shall 


not  be  denied,  and  that  everyone  is  en- 
titled to  equal  protection.  Judicial  tri- 
bunals are  provided  for  the  equal  pro- 
tection of  every  suitor.  The  right  to 
retain  property  already  in  possession  is 
as  sacred  as  the  right  to  recover  it  when 
dispossessed.  The  right  to  defend 
against  an  action  to  recover  money  is 
as  necessary  as  the  right  to  defend  one 
brought  to  recover  specific  real  or  per- 
sonal property.  An  adverse  result  in 
either  case  deprives  the  defeated  party 
of  property.  If  the  general  assembly 
has  power  to  enact  the  statute  in  ques- 
tion, it  could  also  enact  one  providing, 
that  lawyers,  doctors,  grocers,  or  any 
other  class  of  citizen  might  make  out 
their  accounts,  demand  in  writing  their 
payment  within  a  short  time,  which,  if 
not  complied  with,  would  entitle  the 
plaintiff  to  an  attorneys'  fee  in  addition 
to  his  claim  if  he  recover  the  amount 
demanded.  We  do  not  think  the  gen- 
eral assembly  has  power  to  discrimi- 
nate between  persons  or  classes,  respect- 
ing the  right  to  invoke  the  arbitrament, 
of  the  courts  in  the  adjustment  of  their 
respective  rights." 

The  two  California  cases  above  cited 
overrule  the  following  in  so  far  as  they 
proceed  upon  the  assumption  that  the 
provisions  in  question  are  valid.  Rapp' 
V.  Spring  Valley  Gold  Go.  (1888)  74 
Cal.  532,  16  Pac.  325;  Mclntyre  v.. 
Trautner  (1883)  63  Cal.  429;  J&well  v. 
McKay  (1889)  82  Cal.  144,  23  Pac. 
139;  Harlan  v.  Shufflebeen  (1891)  87 
Cal.  508,  25  Pac.  686. 

For  cases  in  which  provisions  allow- 
ing attorneys'  fees  to  successful  liti- 
gants in  actions  against  railroad  com- 
panies for  killing  cattle  have  been  pro- 
nounced invalid,  see  South  &  North  Ala, 
R.  Co.  V.  Morris  (1880)  65  Ala.  193; 
Wilder  v.  Chicago  d  W.  M.  R.  Co.. 
(1888)  70  Mich.  383,  38  N.  W.  289; 
Lafferty  v.  Chicago  &  W.  M.  R.  Cc 
(1888)  71  Mich.  35,  38  N.  W.  660; 
Jnolliffe  V.  Brown  (1896)  14  Wash.  155, 
53  Am.  St.  Rep.  868,  44  Pac.  149.  But 
this  decision  is  inconsistent  with  the 
later  one  rendered  in  Ivall  r.  WUUa, 
note  1,  supra. 
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those  for  services,  is  unconstitutional.*  Such  a  decision  would  not  be 
absolutely  inconsistent  with  the  cases  in  which  the  former  doctrine  has^ 
been  applied,  if  it  had  been  founded  solely  upon  the  conception  that 
the  statute  in  question  was  improper  class  legislation  in  respect  of  its 


6  Gulf,  V.  cE  8.  p.  R.  Co.  V.  Ellis 
(1897)  165  U.  S.  156,  41  L.  ed.  668,  17 
Sup.  Ct.  Eep.  255,  reversing  (1894)  87 
Tex.  19,  26  S.  W.  985.  The  statute  un- 
der review  was  the  Texas  aet  of  April  5, 
1889,  which  provides  that  "any  person 
.  .  .  having  a  valid  bona  fide  claim 
for  personal  services  rendered  or  labor 
done,  or  for  damages,  or  for  over- 
charges on  freight,  or  claims  for  stock 
killed  or  injured  by  the  train  of  any 
railway  company,"  to  an  amount  not 
exceeding  $50,  may,  if  his  claim  is  not 
paid  within  thirty  days  after  presenta- 
tion to  an  agent  of  the  company  in  the 
manner  prescribed,  "immediately  insti- 
tute suit  thereon  in  the  proper  court; 
and  if  he  shall  finally  establish  his 
claim,  and  obtain  judgment  for  the  full 
amount  thereof,  ...  he  shall  be  en- 
titled to  recover  the  amount  of  such 
claim  and  all  costs  of  suit,  and  in  ad- 
dition thereto  all  reasonable  attorneys' 
fees  .  .  .  not  to  exceed  $10."  It 
was  held  that  this  enactment  operated 
to  deprive  the  railway  companies  of 
property  without  due  process  of  law, 
and  denied  to  them  the  equal  protection 
of  the  law,  in  that  it  siiigled  them  out 
of  all  citizens  and  corporations,  and  re- 
quired them  to  pay  in  certain  cases  at- 
torneys' fees  to  the  parties  successfully 
suing  them,  while  it  gave  to  them  no 
like  or  corresponding  benefit.  The  court 
said :  "It  is,  of  course,  proper  that  every 
debtor  should  pay  his  debts,  and  there 
might  be  no  impropriety  in  giving  to 
every  successful  suitor  attorneys'  fees. 
Such  a  provision  would  bear  a  reason- 
able relation  to  the  delinquency  of  the 
debtor,  and  would  certainly  create  no 
inequality  of  right  or  protection.  But 
before  a  distinction  can  be  made  between 
debtors,  and  one  be  punished  for  a  fail- 
ure to  pay  his  debts,  while  another  is 
permitted  to  become  in  like  manner  de- 
linquent without  any  punishment,  there 
must  be  some  difference  in  the  obliga- 
tion to  pay,  some  reason  why  the  duty 
of  payment  is  more  imperative  in  the 
one  instance  than  in  the  other.  If 
it  be  said  that  this  penalty  is  cast 
only  upon  corporations,  that  to  them 
special     privileges     are     granted,     and 


therefore  upon  them  special  burdens 
may  be  imposed,  it  is  a  sufficient  an- 
swer to  say  that  the  penalty  is  not  im- 
posed upon  all  corporations.  The  bur- 
den does  not  go  with  the  privilege. 
Only  railroads,  of  all  corporations,  are 
selected  to  bear  this  penalty.  The  rule 
of  equality  is  ignored.  It  may  be  said 
that  certain  corporations  are  chartered 
for  charitable,  educational,  or  religious 
purposes;  and  abundant  reason  for  not 
visiting  them  with  a  penalty  for  the 
nonpayment  of  debts  is  found  in  the 
fact  that  their  chartered  privileges  are 
not  given  for  pecuniary  profit.  But  the 
penalty  is  not  imposed  upon  all  busi- 
ness corporations,  all  chartered  for  the 
purpose  of  private  gain.  The  banking 
corporations,  the  manufacturing  corpo- 
rations, and  others  like  them,  are  ex- 
empt. Further,  the  penalty  is  imposed 
not  upon  all  corporations  charged  with 
the  quasi  public  duty  of  transportation, 
but  only  upon  those  charged  with  a  par- 
ticular form  of  that  duty.  So,  the  clas- 
sification is  not  based  on  any  idea  of 
special  privileges  by  way  of  incorpora- 
tion, nor  of  special  privileges  given 
thereby  for  purposes  of  private  gain, 
nor  even  of  such  privileges  granted 
for  the  discharge  of  one  general  class 
of  public  duties.  But  if  the  classifica- 
tion is  not  based  upon  the  idea  of 
special  privileges,  can  it  be  sustained 
upon  the  basis  of  the  business  in  which 
the  corporations  to  be  punished  are  en- 
gaged? That  such  corporations  may  be 
classified  for  some  purposes  is  unques- 
tioned. The  business  in  which  they  are 
engaged  is  of  a  peculiarly  dangerous 
nature;  and  the  legislature,  in  the  exer- 
cise of  its  police  powers,  may  justly  re- 
quire many  things  to  be  done  by  them 
in  order  to  secure  life  and  property. 
Fencing  of  railroad  tracks,  use  of  safe- 
ty couplers,  and  a  multitude  of  other 
things  easily  suggest  themselves.  And 
any  classification  for  the  imposition  of 
such  special  duties — duties  arising  out 
of  the  peculiar  business  in  which  they 
are  engaged — is  a  just  classification, 
and  not  one  within  the  prohibition  of 
the  14th  Amendment."  After  adverting 
to  the  nature  of  the  claim  under  dis- 
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being  applicable  to  railway  companies  alone.  But  from  the  extracts 
quoted  in  the  footnotes  from  the  opinion  it  is  impossible  to  draw  any 
other  inference  than  that  the  court  intended  to  rely  also  upon  the 
broad  theory  that  such  an  enactment  was  not  within  the  scope  of  the 
police  power  at  all.^  Consequently,  the  view  that  statutes  of  the 
description  specified  at  the  commencement  of  the  section  are  valid 
cannot  any  longer  be  maintained  without  disregarding  the  authority 
of  the  Federal  Supreme  Court.'' 


cussion  as  being  one  for  stock  killed, 
and  to  the  eases  in  which  the  validity 
of  statutes  Imposing  double  damages  for 
injuries  resulting  from  the  failure  of 
railway  companies  to  fence  their  tracks 
has  been  affirmed,  the  court  continued 
thus:  "There  is  no  fence  law  in  Texas. 
The  legislature  of  the  state  has  not 
deemed  it  necessary  for  the  protection 
of  life  or  property  to  require  railroads 
to  fence  their  tracks;  and  as  no  duty 
is  imposed,  there  can  be  no  penalty  for 
nonperformance.  Indeed,  the  statute 
does  not  proceed  upon  any  such  theory; 
it  is  broader  in  its  scope.  Its  object 
Is  to  compel  the  payment  of  the  several 
classes  of  debts  named,  and  was  so  re- 
garded by  the  supreme  court  of  the 
state.  But  a  mere  statute  to  compel 
the  payment  of  indebtedness  does  not 
come  within  the  scope  of  police  regula- 
tions. The  hazardous  business  of  rail- 
roading carries  with  it  no  special  neces- 
sity for  the  prompt  payment  of  debts. 
That  is  a  duty  resting  upon  all  debtors; 
and  while  in  certain  cases,  there  may 
be  a  peculiar  obligation  which  may  be 
enforced  by  penalties,  yet  nothing  of 
that  kind  springs  from  the  mere  work 
of  railroad  transportation.  Statutes 
have  been  sustained  giving  special  pro- 
tection to  the  claims  of  laborers  and 
mechanics,  but  no  such  idea  underlies 
this  legislation.  It  does  not  aim  to  pro- 
tect the  laborer  or  the  mechanic  alone, 
for  its  benefits  are  conferred  upon  every 
individual  in  the  state,  rich  or  poor 
high  or  low,  who  has  a  claim  of  the 
character  described.  It  is  not  a  statute 
for  the  protection  of  particular  classes 
of  individuals  svipposed  to  need  protec- 
tion, but  for  the  punishment  of  certain 
corporations  on  account  of  their  de- 
linquency. Neither  can  it  be  sustained 
as  a  proper  means  of  enforcing  the  pay- 
ment of  small  debts  and  preventing  any 
unnecessary  litigation  in  respect  to 
them,   because  it  does   not  impose  the 


penalty  in  all  cases  where  the  amount 
in  controversy  is  within  the  limit  named 
in  the  statute.  Indeed,  the  statute  arbi- 
trarily singles  out  one  class  of  debtors 
and  punishes  it  for  a  failure  to  perform 
certain  duties, — duties  which  are  equal- 
ly obligatory  upon  all  debtors;  a  pun- 
ishment not  visited  by  reason  of  the 
failure  to  comply  with  any  proper 
police  regulations,  or  for  the  protec- 
tion of  the  laboring  classes,  or  to  pre- 
vent litigation  about  trifling  matters, 
or  in  consequence  of  any  special  corpo- 
ration privileges  bestowed  by  the  state. 
Unless  the  legislature  may  arbitrarily 
select  one  corporation  or  one  class  of 
corporations,  one  individual  or  one  class 
of  individuals,  and  visit  a  penalty  upon 
them  which  is  not  imposed  upon  others 
guilty  of  like  delinquency,  this  statute 
cannot  be  sustained." 

6  This  doctrine  was  again  affirmed  in 
the  following  year:  "Compelling  the 
payment  of  debts  is  not  a  police  regula- 
tion." Atchison,  T.  &  8.  F.  R.  Co.  v. 
Matthews  (1898)  174  U.  S.  96,  43  L. 
ed.  909,  19  Sup.  Ct.  Rep.  609.  In  that 
case  the  validity  of  an  enactment  al- 
lowing attorneys'  fees  in  actions  brought 
to  recover  damages  for  injury  caused 
by  the  operation  of  a  railroad  was  af- 
firmed on  the  theory  that  "the  purpose 
of  the  statute  is  not  to  compel  the  pay- 
ment of  debts,  but  to  secure  the  utmost 
care  on  the  part  of  railroad  companies 
to  prevent  the  escape  of  fire  from  their 
moving  trains."  But  four  justices  dis- 
sented, Harlan,  J.,  delivering  for  them 
a  characteristically  vigorous  opinion  in 
which  he  demonstrated  the  extreme 
tenuous  character  of  the  distinction  re- 
lied upon  by  the  majority  of  the  court 
as  a  ground  for  not  treating  the  earlier 
decision  as  a  controlling  precedent. 

T  It  is  submitted  that  the  opinion  ex- 
pressed in  two  cases  in  which  such  stat- 
utes were  upheld,  that  the  rulings  to 
this   effect  were   not   inconsistent  with 


S  2829]  CONSTITUTIONALITY  OF  STATUTES.  6801- 

B.  Enactments  limiting  the  houes  of  laboe.  '    -^ 

The  enactments  relating  to  women  and  minors  are  discussed  in  §§ 
2836,  2839,  post. 

2829.  Enactments  relating  to  public  work.— The  conflict  between  de- 
cisions under  this  head  is  mainly  the  xesult  of  a  fundamental  diver- 
gence of  views  regarding  the  question  whether  legislative  power  in  re- 
spect of  an  existing  municipality  is  confined  to  the  regulation  of  its 
governmental  functions,  or  extends  to  all  the  branches  of  its  adminis- 
tration, including  those  which  are  concerned  with  the  exercise  of  its 
proprietary  rights. 

Since  the  more  comprehensive  theory  as  to  the  scope  of  that  power 
has  been  adopted  by  the  Federal  Supreme  Court  (see  subsec.  h, 
infra),  it  must  be  regarded  as  embodying  a  settled  rule  of  law,  so 
far  as  the  state  courts  are  concerned. 

But  the  New  York  court  of  appeals  has  declined  to  accept  all  the 
conclusions  to  which  the  theory  seems  to  lead.     See  subsec.  e,  infra. 

a.  Colorado. — It  has  been  held  that  the  statute  by  which  it  is  de- 
clared to  be  a  criminal  offense  for  any  officer  or  agent  of  the 
state,  or  a  municipality  or  any  contractor  thereof,  to  employ  any 
mechanic,  workingman,  or  laborer  for  more  than  eight  hours  a  day, 
is  not  sustainable  as  an  exercise  of  the  police  power,  but  that  its  va- 
lidity may  be  predicated  "upon  the  ground  that  the  state,  in  its  pro- 
prietary capacity,  may  properly  prescribe  for  itself  and  its  auxiliary 
arms  of  government  the  terms  and  conditions  on  which  work  of  a  pub- 
lic nature  may  be  done."  ^ 

h.  Kansas. — By  the  Supreme  Court  of  the  United  States  a  Kansas 
statute  which  provides  that  eight  hours  shall  constitute  a  day's  work 
for  all  persons  employed  by  or  on  behalf  of  the  state,  or  by  or  on  be- 
half of  any  municipality,  has  been  pronounced  valid  "upon  the  broad 
ground  that  the  work  being  of  a  public  character,  absolutely  under 
the  control  of  the  state  and  its  municipal  agents,  acting  by  its  au- 
thority, it  is  for  the  state  to  prescribe  the  conditions  under  which  it 
will  permit  work  of  that  kind  to  be  done.  Its  action  touching  such 
a  matter  is  final  so  long  as  it  does  not,  by  its  regulations,  infringe 
the  personal  rights  of  others ;  and  that  has  not  been  done."  ^ 

anything  said  or  determined  by  the  Su-  317,  8  L.K.A.(N.S.)    134,  87  Pac.  791, 

preme  Court,  was  erroneous.    See  Dell  following  the  Athin  Case,  note  2,  infra. 

V.  Marvin  (1899)   41  Fla.  221,  4,5  L.R.A.  ^  AtUn  v.  Kamsas    (1903)    191  U.  S. 

201,  79  Am.  St.  Rep.  171,  26  So.  188;  207,   48   L.   ed.    148,   24   Sup.   Ct.  Rep. 

Thompson  v.  Wise  Boy  Min.  &  Mill  Co.  124,  affirming    (1902)    64  Kan.  174,  97 

(1903)  9  Idaho,  363,  74  Pac.  958.  Am.  St.  Rep.   343,  67   Pac.   519.     "If," 

1  Keefe   v.    People    ( 1906 )    37    Colo,  said  the  court,  "the  work  upon  which 
M.  &  S.  Vol.  VIII.— 551. 
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The  argument  that  a  statute  of  this  type  is  mischievous  in  its  tend- 
encies was  met  hy  the  answer  that  "the  responsibility  therefor  rests 
upon  legislatures,  not  upon  the  courts."  * 

As  the  work  involved  in  the  case  was  done  under  an  independent 
contract,  the  decision  impliedly  involved  a  disapproval  of  the  doctrine 
of  the  New  York  court  of  appeals,  that  an  enactment  of  this  type  is 
valid  in  respect  of  work  performed  by  the  immediate  employees  of  a 

the  defendant  employed  Reese  was  of  this  subject  suggest  only  considerations 
a  public  character,  it  necessarily  fol-  of  public  policy.  And  with  such  consid- 
lows  that  the  statute  in  question,  in  erations  the  courts  have  no  concern." 
its  application  to  those  undertaking  To  the  contention  that  it  is  "the 
work  for  or  on  behalf  of  a  municipal  right  of  everyone  to  dispose  of  his  la- 
corporation  of  the  state,  does  not  in-  bor  upon  such  terms  as  he  deems  best, 
fringe  the  personal  liberty  of  anyone.  — as  undoubtedly  it  is, — and  that  to 
It  may  be  that  the  state,  in  enacting  make  it  a  criminal  offense  for  a  con- 
the  statute,  intended  to  give  its  sane-  tractor  for  public  work  to  permit  or 
tion  to  the  view  held  by  many,  that,  all  require  his  employee  to  perform  labor 
things  considered,  the  general  welfare  upon  that  work  in  excess  of  eight  hours 
of  employees,  mechanics,  and  workmen,  each  day  is  in  derogation  of  the  liberty 
upon  whom  rest  a  portion  of  the  bur-  both  of  employees  and  employer,"  it 
dens  of  government,  will  be  subserved  was  deemed  to  be  a  sufficient  reply,  that 
if  labor  performed  for  eight  continuous  "no  employee  is  entitled,  of  absolute 
hours  was  taken  to  be  a  full  day's  work ;  right  and  as  a,  part  of  his  liberty,  to 
that  the  restriction  of  a  day's  work  to  perform  labor  for  the  state;  and  no 
that  number  of  hours  would  promote  contractor  for  public  work  can  excuse  a 
morality,  improve  the  physical  and  in-  violation  of  his  agreement  with  the  state 
tellectual  condition  of  laborers  and  by  doing  that  which  the  statute  under 
workmen,  and  enable  them  the  better  to  which  he  proceeds  distinctly  and  law- 
discharge  the  duties  appertaining  to  fully  forbids  him  to  do." 
citizenship.  We  have  no  occasion  here  s  it  was  observed  that  "no  evils  aris- 
to  consider  these  questions,  or  to  de-  ing  from  such  legislation  could  be  more 
termine  upon  which  side  is  the  sounder  far-reaching  than  those  that  might 
reason;  for,  whatever  may  have  been  come  to  our  system  of  government  if 
the  motives  controlling  the  enactment  the  judiciary,  abandoning  the  sphere  as- 
of  the  statute  in  question,  we  can  signed  to  it  by  the  fundamental  law, 
imagine  no  possible  ground  to  dispute  should  enter  the  domain  of  legislation, 
the  power  of  the  state  to  declare  that  and  upon  grounds  merely  of  justice  or 
no  one  undertaking  work  for  it  or  for  reason  or  wisdom  annul  statutes  that 
one  of  its  municipal  agencies  should  had  received  the  sanction  of  the  people's 
permit  or  require  an  employee  on  such  representatives.  We  are  reminded  by 
work  to  labor  in  excess  of  eight  hours  counsel  that  it  is  the  solemn  duty  of 
each  day,  and  to  inflict  punishment  up-  the  courts  in  cases  before  them  to  guard 
on  those  who  are  embraced  by  such  reg-  the  constitutional  rights  of  the  citizen 
ulations,  and  yet  disregard  them.  It  against  merely  arbitrary  power.  That 
cannot  be  deemed  a  part  of  the  liberty  is  unquestionably  true.  But  it  is  equal- 
of  any  contractor  that  he  be  allowed  to  ly  true — indeed,  the  public  interests 
do  public  work  in  any  mode  he  may  imperatively  demand — that  legislative 
choose  to  adopt,  without  regard  to  the  enactments  should  be  recognized  and  in- 
wishes  of  the  state.  On  the  contrary,  forced  by  the  courts  as  embodying  the 
it  belongs  to  the  state,  as  the  guardian  will  of  the  people,  unless  they  are  plain- 
and  trustee  for  its  people,  and  having  ly  and  palpably,  beyond  all  question, 
control  of  its  affairs,  to  prescribe  the  in  violation  of  the  fundamental  law  of 
conditions  upon  which  it  will  permit  the  Constitution.  It  cannot  be  affirmed 
public  work  to  be  done  on  its  behalf,  or  of  the  statute  of  Kansas  that  it  is  plain- 
on  behalf  of  its  municipalities.  No  ly  inconsistent  with  that  instrument; 
court  has  authority  to  review  its  ac-  indeed,  its  constitutionality  is  beyond 
tion  in  that  respect.       Regulations  on  all  question." 
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municipality,  but  not  in  respect  of  work  performed  through  the 
agency  of  an  independent  contractor.  See  subsec.  e,  infra.  The  Fed- 
eral  Supreme  Court  has,  in  effect,  adopted  the  principle  laid  down  in 
a  Kansas  case,  which  was  relied  upon  as  a  controlling  authority  in  the 
one  which  its  judgment  affirmed,  viz.,  that  such  an  enactment  is  essen- 
tially a  direction  of  the  state  to  its  agents,  and  therefore  not  in  conflict 
with  constitutional  provisions  which  protect  the  right  of  citizens  to 
make  contracts.* 

c.  Massachusetts. — In  answer  to  questions  submitted  to  it  by  the 
legislature,  the  supreme  court  has  laid  it  down  that  the  hours  of 
laborers  on  public  works  may  be  limited  by  statute  to  eight  hours.^ 


*In  Re  Dalton  (1899)  61  Kan.  257, 
47  L.R.A.  380,  59  Pae.  336,  the  court 
said:  "We  see  in  this  law  no  in- 
fringement of  constitutional  rights. 
There  can  be  no  compulsion  of  a  con- 
tractor to  bid  on  public  work,  nor  is  the 
laborer  bound  to  take  employment  from 
a  person  having  such  contract.  If  the 
terms  relating  to  the  hours  of  labor  do 
not  suit  either  the  contractor  or  the  em- 
ployee, there  is  no  compulsion  on  either 
the  one  or  the  other  to  take  the  contract 
or  to  perform  any  labor  for  the  state. 
The  terms  of  employment  are  by  this 
statute  publicly  proclaimed,  and  if  a 
person  insists  upon  working  more  than 
eight  hours  a  day,  he  must  seek  other 
employment.  His  liberty  of  choice  is 
not  interfered  with,  nor  his  right  to 
labor  infringed." 

In  Re  Ashby,  60  Kan.  101,  55  Pac. 
336,  the  same  statute  had  been  previ- 
ously held  to  preclude  a  municipality 
from  passing  an  ordinance  requiring 
persons  to  labor  on  two  days  for  ten 
hours,  for  the  purpose  of  working  out 
their  poll  tax. 

5  In  Re  Opinion  of  Justices  (1911) 
208  Mass.  619,  34  L.R.A. (N.S.)  771, 
94  N.  E.  1044,  the  opinion  contains 
the  following  remarks:  "The  question 
before  us  relates  only  to  employment 
upon  public  works  by  the  commonwealth, 
the  counties,  and  such  cities  and  towns 
as  have  accepted  the  provisions  of  two 
earlier  acts.  These  are  divisions  of 
government,  established  in  the  public 
interest.  The  legislature  is  supreme  in 
the  control  of  these  instrumentalities  of 
government,  subject  only  to  the  provi- 
sions of  the  Constitution.  It  may  di- 
rect, by  proper  enactment,  the  method 
in  which  any  one  of  these  divisions  of 


government  shall  conduct  its  public 
business.  It  may  enlarge  or  limit  the 
kinds  of  contracts  that  either  of  these 
divisions  may  make.  It  may  compel  the 
conduct  of  the  public  business  in  a  way 
that  does  not  promote  the  prosperity  of 
individuals.  Even  though  it  may  be 
considered  an  interference  with  individ- 
ual rights  and  a  detriment  to  the  best 
interests  of  the  community,  which  de- 
pend largely  upon  the  success  of  individ- 
uals, it  may  determine  that  in  the  con- 
struction of  their  public  works  the 
several  divisions  of  government  shall 
make  no  contracts  except  of  particular 
kinds.  It  may  determine  that  in  such 
construction  no  work  shall  be  done  ex- 
cept by  persons  who  are  willing  to  sub- 
mit to  contractual  limitations  which  it 
could  not  impose  upon  men  generally  in 
their  dealings  with  one  another  in  their 
private  affairs.  A  person  desiring  to 
perform  or  furnish  labor  upon  a  public 
work  must  submit  to  such  terms  as  the 
proprietor  may  impose  as  a  condition  of 
ins  employment.  The  legislature  rep- 
resenting and  controlling  these  several 
divisions  of  government  stands  in  the 
place  of  a  proprietor.  Because  the  busi- 
ness to  be  done  is  that  of  one  of  these 
divisions  of  government,  persons  can 
engage  in  doing  it  only  in  accordance 
with  the  requirements  of  the  controlling 
authority.  We  answer  this  branch  of 
the  question  in  the  afiSrmative,  not  be- 
cause we  think  that  such  regulations 
in  regard  to  the  hours  of  labor  for  men 
in  common  employment  would  be  wise 
or  constitutional,  but  because  it  is  in 
the  power  of  the  proprietor  of  a  busi- 
ness to  prescribe  the  methods  in  accord- 
ance with  which  it  shall  be  conducted." 
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But  the  section  in  the  proposed  act  which  provided  that  working 
more  than  eight  hours  in  any  one  day  shall  be  prima  facie  evidence  of 
the  violation  of  the  statute  was  held  to  be  invalid,  because  the  fact 
alleged  to  constitute  a  prima  facie  case  has  no  tendency  to  establish 
guilt. 

In  Be  Opinion  of  Justices,  supra,  the  court  observed  that  "to  pro- 
vide that  such  a  fact  shall  constitute  prima  facie  evidence  that  war- 
rants a  finding  of  guilty  beyond  a  reasonable  doubt  would  be  contrary 
to  fundamental  principles  of  criminal  law." 

d.  Montana. — The  statute  by  which  it  is  declared  that  "eight  hours 
shall  constitute  a  day's  work"  on  all  public  works  has  been  pronoimced 
valid.' 

e.  New  York. — In  the  earliest  of  the  relevant  cases,  the  supreme 
court  affirmed  the  constitutionality  of  a  provision  in  a  city  charter,  to 
the  effect  that  no  man  or  set  of  men  should  be  employed  for  more  than 
eight  hours  a  day,  except  in  case  of  necessity,  by  a  contractor  doing 
work  for  the  city.' 

This  doctrine  was  adhered  to  on  a  second  appeal  to  this  tribunal.* 


6  State  V.  Livingston  Concrete  Bldg. 
d  Mfg.  Go.  (1906)  34  Mont.  570,  87  Pac. 
980,  9  Ann.  Cas.  204  (Laws  1903,  chap. 
50,  §  1). 

TSee  People  v.  Warren  (1894)  77 
Hun,  120,  59  N.  Y.  S.  E.  857,  28  N.  Y. 
Supp.  303.  The  following  passages  in 
the  opinion  are  worth  quoting  aa  a  con- 
tribution to  the  law  of  the  subject,  al- 
though the  doctrine  which  they  embody 
is  not  in  harmony  with  the  cases  cited 
in  the  following  note: 

"The  only  right,  privilege,  or  im- 
munity of  any  citizen  of  the  United 
States,  which,  it  is  charged,  may  be 
abridged, — or  of  which,  it  is  charged, 
any  member  of  this  state  may  be  de- 
prived by  the  operation  of  the  statute 
in  question, — is  what  has  been  called,  in 
language  quoted  by  counsel,  'the  sacred 
right  of  labor;'  by  which  we  under- 
stand to  be  intended  the  right  of  every 
man  to  do  such  lawful  work  as  he  finds 
employment  to  do,  on  such  terms  aa  he 
can  agree  upon  with  his  employer.  We 
do  not  understand  that  there  is  any 
right  of  labor  which  goes  beyond  that. 
No  man  has  a  right  to  labor  for  me  un- 
less I  employ  him,  and  in  fixing  the 
terms  of  the  employment  my  right  is  as 
good  as  his.  He  can  no  more  compel  me 
to  his  terms  than  I  can  compel  him  to 


mine.  If  my  terms  do  not  suit  him,  he 
may  seek  employment  elsewhere;  if  his 
terms  do  not  suit  me,  I  may  employ  an- 
other man.  Thus  the  liberty  of  both  ia 
respected,  and  no  right  of  either  is  in- 
fringed. Of  course,  the  terms  of  em- 
ployment include  the  hours  of  labor.  I 
may  hire  a  man  to  work  for  me  by  day 
or  by  night,  and  for  one  hour  or  twelve 
of  the  twenty-four.  And  so  might  the 
city  of  Buffalo,  except  that,  in  respect 
to  one  class  of  work,  viz.,  that  done  un- 
der contract,  it  chose  to  have  a  provi- 
sion inserted  in  its  organic  law  to  the 
effect  that  such  work  should  be  done 
for  it  by  day's  work  of  eight  hours  each, 
and  that  all  its  contracts  should  so 
provide.  By  means  of  the  statute  in 
question,  therefore,  the  terms  of  em- 
ployment of  laborers  on  contract  work 
for  the  city  of  Buffalo  are  fixed,  on  the 
part  of  the  city,  and  it  remains  for 
the  laborer  seeking  employment  to  ac- 
cept or  refuse  those  terms.  If  he  in- 
sists upon  working  more  than  eight 
hours  a  day,  he  may  seek  other  employ- 
ment, either  for  the  whole  or  for  the  ex- 
cess of  his  time.  His  liberty  of  choice 
is  not  interfered  with,  nor  his  right  to 
labor  infringed." 

8  (1894)  62  N.  Y.  S.  R.  396,  30  K.  Y. 
Supp.  473. 
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Its  decision  as  a  whole  was  reversed  by  the  court  of  appeals,"  but  no 
definite  opinion  was  expressed  regarding  the  constitutionality  of  the 
provision  under  which  the  defendant  had  been  prosecuted,  his  con- 
viction being  quashed  on  the  ground  that  the  section  of  the  charter 
was  not  a  penal  one. 

By  the  labor  law  of  1897,  and  the  amendments  added  in  1899,  it 
was  declared  that  eight  hours  should  constitute  a  legal  day's  work  for 
all  classes  of  employees,  inclusive  of  those  in  the  service  of  independ- 
ent contractors,  performing  work  for  municipal  corporations.  This 
provision  was  held  to  be  invalid  under  the  state  Constitution,  as  it 
then  stood,  "first,  because  it  required  the  expenditure  of  money  of 
the  city,  or  that  of  the  local  property  owners,  for  other  than  city 
purposes ;  second,  because  it  invaded  rights  of  liberty  and  property, 
in  that  it  denied  to  the  city  and  the  contractor  the  right  to  agree  with 
their    employees    upon    the    measure    of    their    compensation."  ^^ 


9  (1894)   144  N.  Y.  225,  39  N.  E.  80. 

1*  Statement  of  the  court  in  People  ex 
rel.  Williams  Engineering  d  Contracting 
Co.  V.  Metz  (1908)  193  N.  Y.  148,  24 
L.K.A.(N.S.)  201,  85  N.  E.  1070,  re- 
ferring to  People  ex  rel.  Rodgers  v.  Co- 
ler  (1901)  166  N.  Y.  1,  52  L.R.A.  814, 
82  Am.  St.  Kep.  605,  59  N.  E.  716,  and 
People  ex  rel.  Treat  v.  Coler  ( 1906 )  166 
N.  Y.  144,  59  N.  E.  776.  See  §  2822, 
note  7,  ante. 

In  People  ex  rel.  Cossey  v.  Grout 
(1904)  179  N.  Y.  417,  72  N.  E.  464, 
1  Ann.  Cas.  39,  reversing  (1902)  96 
App.  Div.  607,  89  N.  Y.  Supp.  1113, 
where  the  validity  of  the  provision 
was  discussed  with  reference  to  that 
part  of  it  which  limited  the  hours  of 
labor,  the  court,  after  having  stated  the 
effect  and  rationale  of  Atkin  v.  Kansas, 
191  U.  S.  207,  48  L.  ed.  148,  24  Sup.  Ct. 
Rep.  124  (see  note  2,  supra),  contin- 
ued thus:  "This  case  doubtless  disposes 
of  all  claim  that  labor  legislation  of  the 
kind  now  before  us  is  in  contravention 
of  the  Constitution  of  the  United  States, 
but  it  does  not  necessarily  impair  the 
authority  of  the  decision  in  the  Rodgers 
Case  [People  v.  CoJer],  though  it  does 
affect  part  of  the  reasoning  by  which 
the  conclusion  in  that  case  was  reached. 
The  prevailing  opinion  in  the  Rodgers 
Case  proceeded  on  two  grounds:  1,  that 
the  labor  law  invaded  the  constitutional 
rights  of  the  municipality;  2,  that  it  in- 
^vaded  the  constitutional   rights  of  the 


contractor  by  depriving  him  of  his  lib- 
erty to  contract  with  his  employees,  and 
in  confiscating  the  stipulated  price  for 
his  work  in  case  he  failed  to  comply 
with  its  provisions.  The  second  ground, 
the  supposed  invasion  of  the  rights  of 
the  contractor,  is  entirely  swept  away 
by  the  decision  in  the  Atkin  Case,  be- 
cause, as  pointed  out  by  the  Supreme 
Court  of  the  United  States,  no  man  has 
any  right  to  contract  with  the  public, 
any  more  than  with  an  individual,  ex- 
cept on  such  terms  and  conditions  as  the 
state  chooses  to  prescribe;  and  so  far 
as  any  confiscation  of  his  property,  the 
contract  price,  is  concerned,  he  never 
acquires  any  right  to  such  payment  ex- 
cept on  the  performance  of  the  terms  of 
his  contract.  The  first  ground  of  the 
decision  in  the  Rodgers  Case,  that  the 
labor  law  was  an  unconstitutional  vio- 
lation of  the  city's  rights  and  powers,  is 
not,  however,  determined  by  the  Atkin 
Case.  Though  a  municipality  has  no 
rights  as  against  the  state,  protected  by 
the  Federal  Constitution,  its  relation  to 
the  state  government  and  the  extent  of 
the  power  of  the  legislature  to  control 
it  are  to  be  determined  exclusively  by 
the  provisions  of  the  state  Constitution, 
which  may  bestow  upon  a  municipality 
such  degree  of  autonomy  as  the  people 
see  fit.  Hence,  so  far  as  the  decision 
in  the  Rodgers  Case  rests  upon  this 
ground,  it  is  in  no  way  impaired  by  the 
Atkin   Case."      This  theory   concerning 


8806 


MASTER  AND  SERVANT. 


[CHAP.  CXXIV. 


the  scope  of  the  decision  in  the  At- 
kin  Case  will  probably  not  meet  with 
universal  acceptance.  It  is  true  that 
the  Federal  court  did  not  make  any 
express  ruling  with  respect  to  the  ques- 
tion whether  the  enactment  under  re- 
view was  an  unwarrantable  invasion  of 
the  rights  and  powers  of  the  given 
city;  but  the  conclusion  that  this  ques- 
tion should  be  answered  in  the  nega- 
tive is  so  plainly  indicated  by  its  rea- 
soning that  there  seems  to  be  virtually 
no  doubt  what  its  decision  would  have 
been,  if  the  point  had  been  explicitly 
raised.  The  present  writer  ventures  to 
express  the  opinion  that  the  Atkin 
Case  has  in  effect  wholly  destroyed  the 
authority  of  the  Badgers  Case.  In 
the  Orout  Case,  O'Brien,  J.,  delivered 
a  lengthy  opinion,  concurring  in  the  ac- 
tual decision,  but  dissenting  from  the 
statement  made  in  the  opinion  de- 
livered for  the  court,  that  the  Atkim 
Case  had  entirely  swept  away  the  sec- 
ond of  the  grounds  upon  which  the 
Rodffers  Case  rests.  The  learned  judge 
argued  thus:  "The  court  had  before  it 
for  construction  a  statute  widely  differ- 
ent from  our  own,  since  the  only  rem- 
edy prescribed  for  its  enforcement  was 
by  indictment  and  criminal  prosecution. 
It  was  a  criminal  case,  based  upon  a 
criminal  statute,  that  obviously  con- 
tained no  such  drastic  remedies  for  en- 
forcement as  are  to  be  found  in  the  stat- 
ute now  before  us.  It  did  not  assume, 
as  our  statute  does,  to  destroy  or  con- 
fiscate the  contractor's  property,  or  to 
annul  his  contract,  or  to  deprive  him  of 
any  remedy  for  the  collection  of  the 
fruits  of  his  contract.  It  did  not  touch 
the  contract  at  any  point,  nor  the  money 
earned  upon  it.  It  simply  subjected  his 
person  to  incarceration  for  violation  of 
the  law,  and  after  conviction,  all  his 
remedies  against  the  city  for  collecting 
the  price  of  his  work  were  left  intact. 
He  could  enforce  his  claim  against  the 
city  for  the  money  earned  on  the  con- 
tract just  as  well  after  conviction  as 
he  could  before.  The  wide  difference  be- 
tween the  Kansas  statute  and  our  own 
will  thus  be  seen  at  a  glance.  The 
former  simply  punishes  the  contractor 
for  a  specific  act  or  omission,  while  the 
latter    deprives    him    of    all    property 


rights  under  his  contract  which,  with 
us,  frequently  amounts  to  thousands 
and  even  millions  of  dollars.  The  Kan- 
sas Case  decides  nothing  except  the 
single  proposition  that  the  defendant  in 
the  case,  having  voluntarily  entered 
into  the  contract,  was  not  deprived  of 
his  personal  liberty  by  the  statute. 
That  was  the  sole  question  before  the 
court,  and  the  decision  does  not  con- 
flict in  the  least  with  anything  decided 
in  the  Badgers  Case,  except  possibly 
what  was  there  said  with  respect  to  the 
personal  liberty  of  the  contractor,  so 
far  as  that  was  supposed  to  be  involved 
in  the  right  to  make  contracts  with  his 
workmen.  There  is  not  a  word  in  the 
opinion  of  the  court,  as  I  now  recall  it, 
with  respect  to  the  effect  of  the  statute 
upon  the  property  rights  of  the  contrac- 
tor, and  for  the  plain  reason  that  the 
statute  did  not  assume  to  disturb  or  in- 
terfere with  these  rights  at  all.  .  .  . 
The  fallacy  of  the  argument  that  gives 
such  effect  to  the  Kansas  case  consists 
in  the  assumption  that  because  the 
court  held  that  the  Kansas  statute  does 
not  interfere  with  personal  liberty,  it 
therefore  held  that  our  statute  does  not 
invade  the  rights  of  private  property. 
There  was  no  question  in  the  case  in  re- 
gard to  the  deprivation  of  the  con- 
Iractor  of  his  property.  It  is  obvious 
that  a  case  which  deals  only  with  the 
question  of  personal  liberty  cannot  be 
an  authority  to  overthrow  our  decision 
in  the  Badgers  Case,  based,  as  it  was, 
upon  an  entirely  different  statute  which 
invades  and  was  held  by  us  to  invade 
the  constitutional  safeguards  of  private 
property."  The  obvious  flaw  in  this  in- 
genious argument  is  that  it  ignores  the 
consideration  that  every  contractor  who 
enters  into  a  contract  for  public  work 
under  such  a  law  as  that  of  New  York 
does  so  with  a  knowledge  of  the  penal- 
ties affixed  to  a  violation  of  its  pro- 
visions. The  validity  of  such  a  law  is 
determinable  with  reference  to  the  situ- 
ation existing  at  the  time  when  con- 
tracts are  made.  If  it  sustains  this 
test  satisfactorily,  the  loss  of  property 
which  a  contractor  suffers  as  a  result 
of  having  infringed  it  is  not  a  suf- 
ficient reason  for  treating  it  as  confisca- 
tory. 


§  2829]  CONSTITUTIONALITY  OF  STATUTES.  8807 

The  cognate  provision  in  the  Penal  Code  by  -which  persons  or 
corporations  who  contracted  with  the  state  or  a  municipal  corpora- 
tion were  subjected  to  a  penalty  if  they  required  more  than  eight 
hours  for  a  day's  labor  has  been  declared  unconstitutional.^* 

The  ratio  decidendi  was  that  the  enactment  made  an  arbitrary 
distinction  between  persons  contracting  with  the  state  and  other  em- 
ployers of  labor,  ^'  and  that  it  could  not  be  sustained  as  an  exercise  of 
the  police  power,  because  it  had  no  bearing  upon  the  health  or  se- 
curity of  the  class  of  persons  affected.  In  answer  to  the  argument  of 
counsel  that  the  work  in  question  was  a  state  work,  and  that  the  legis- 
lature might  prescribe  rules  for  the  manner  in  which  it  was  to  be  per- 
formed. The  court  observed  that  this  doctrine  was  correct,  so  far  as 
persons  directly  hired  by  the  state  were  concerned,  and  that  the  state 
being  not  only  master,  but  sovereign,  might  possibly  enact  that  the 
violation  of  its  mandates  should  constitute  a  criminal  offense.  But  it 
was  pointed  out  that  the  provision  in  question  did  not  deal  ex- 
clusively with  such  persons,  as  it  was  presumably  intended  to  be 
applicable  to  the  class  of  employees  whose  legal  appellation  is  "inde- 
pendent contractors."  Although,  therefore,  in  cases  where  the  state 
itself  prosecutes  a  work,  "it  may  dictate  every  detail  of  the  service 
required  in  its  performance, — prescribe  the  wages  of  workmen,  their 
hours  of  labor,  and  the  particular  individuals  who  may  be  employed, 
—no  such  right  exists  where  it  has  let  out  the  performance  of  the 
work  to  the  contractor,  unless  it  is  reserved  by  the  contract.  The  state 
in  this  respect  stands  the  same  as  its  citizens.    Its  rights  are  just  as 

12  People  V.  Orange  County  Road  Yet  the  same  action,  involving  the  same 
Constr.  Co.  (1903)  175  N.  Y.  84,  65  character-  of  work,  when  done  in  per- 
I1.R.A.    33,    67    N.    E.    129,    reversing    formance  of  8  contract  with  the  public, 

(1902)  73  App.  Div.  580,  77  N.  Y.  Supp.  is   by   this   statute   made   criminal.      If 

16  (Penal  Code,  §  384h).  we  assume  that  a  general  statute  forbid- 

13  The  court  observed :  "The  defendant  ding  in  all  cases  the  performance  of 
inight  be  constructing  in  the  next  town  physical  labor  for  more  than  eight  hours 
a  road  for  a  turnpike  company  or  for  its  out  of  the  twenty-four  would  be  consti- 
own  use.  In  this  work  it  could  require  tutional,  that  concession  would  not  sus- 
labor  for  as  many  hours  a  day  as  it  saw  tain  the  validity  of  the  act  before  us." 
£t  and  could  get  workmen  to  perform. 
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great  as  those  of  private  citizens,  but  no  greater."  ^*  The  court  de- 
clined to  make  any  definite  statement  regarding  the  power  of  the  legis- 
lature to  make  the  mere  breach  of  a  civil  contract  a  criminal  offense. 
It  was  observed  that  that  question  would  have  been  presented,  if 
the  effect  of  the  given  statute  had  been  that  any  person  should  be 
punishable  who,  having  contracted  with  the  state  or  a  municipality 
not  to  require  or  suffer  his  employees  or  workmen  to  labor  more  than 
eight  hours  a  day,  should  violate  that  agreement.  But  it  was  not 
raised  by  the  enactment  under  review,  which  was  so  expressed  as  to- 
make  no  distinction  between  contractors  whose  contracts  had  been 
made  prior  to  its  enactment  and  those  who  might  contract  subsequent- 
ly. Its  scope  was  broad  enough  to  render  it  applicable  to  a  contractor 
who  should  require  more  than  eight  hours'  work  a  day,  though  he  was 
engaged  in  the  performance  of  a  contract  entered  into  before  it  was 
enacted.  It  did  not  assume  to  punish  an  offender  against  its  pro- 
visions because  he  has  violated  any  contract,  but  solely  because  he  had 
done  the  prohibited  act ;  i  e.,  required  more  than  eight  hours'  labor,, 
regardless  of  the  terms  and  conditions  of  his  contract.  It  must  there- 
fore be  condemned  in  its  entirety.*' 

After  the  above-mentioned  provision  in  the  labor  law  of  1897  had 
been  declared  invalid,  the  'New  York  Constitution  was  amended  by 
the  addition  of  a  clause  to  the  effect  that  "the  legislature  may  regulate 
and  fix  the  wages  or  salaries,  the  hours  of  work  or  labor,  and  make 
provisions  for  the  protection,  welfare,  and  safety  of  persons  employed 
by  the  state,  or  by  any  county,  city,  town,  village,  or  other  civil  di- 
vision of  the  state,  or  by  any  contractor  or  subcontractor'  performmg- 
work,  labor,  or  services  for  the  state,  or  for  any  county,  city,  town, 
village,  or  other  civil  division  thereof."  The  annulled  statute  was 
then  re-enacted.  It  has  been  pronounced  valid,  so  far  as  regards  the 
clause  which  ordains  that  no  workman  employed  by  a  contractor- 
"shall  be  permitted  or  required  to  work  more  than  eight  hours  in  one 
calendar  day."  "    It  was  laid  down  that  the  legislature,  having  con- 

1*  See  p.  90  of  opinion.  expression    of    a    doubt    regarding    the 

IB  As  to  this  point,  see  §  318,  ante,  power  of  the  state  to  enforce  its  consti- 

and  §§  2832,  2833,  post.  lutional  mandate  by  making  a  violation 

16  See  pp.  92,  93,  of  the  opinion  de-  thereof  a  crime  was  unwarrantable.     In; 

livered  for  the  court.     The  concurrence  their  opinion  that  power  exists,  whether 

of  Bartlett,  Martin,  and  Vann,  JJ.,  in  the   violation    arises   under   a   contract, 

the  judgment,  was  placed  solely  on  the  made  with  the  state  or  otherwise, 

ground  that  the  indictment  was  insufB-  ^''People  ex  rel.   Williams  Engineer- 

cient,  because  it  failed  to  allege  that  the  ing  &  Contracting  Co.  v.  Metz    (1908) 

contract  therein  referred  to  was  made  193  N.  Y.  148,  24  L.R.A.  (N.S. )  201,  85- 

subsequent  to  the  enactment  of  the  stat-  N.  E.  1070.     The  point  actually  deter- 

ute;   but  they  considered  that  even  the  mined  was  that  the  comptroller  was  jus- 
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stitutional  power  to  regulate  and  fix  the  hours  of  labor  on  public  work 
done  by  or  for  municipal  corporations,  had  the  incidental  power  to 
impose  penalties  for  the  violation  of  the  statute  by  fine  or  by  im- 
prisonment or  by  both,  or  to  provide  for  a  forfeiture  of  the  contract, 
or  to  prohibit  payment  for  work  done  under  it.  The  decision  to  this 
effect  was  referred  to  the  considerations  (1)  that  the  Constitution,. 
in  its  altered  form,  authorized  the  enactment  of  the  provision  under 
review;  ^*  (2)  that  the  objection  based  upon  the  "discrimination  be- 
tween persons  employed  by  private  individuals  and  those  employed 
by  municipal  corporations"  was  foreclosed  by  the  decision  of  the  Su- 
preme Court  of  the  United  States  in  Atkin  v.  Kansas;  ^'  and  (3) 
that  the  exemption  of  certain  specified  classes  of  employees  from  the 
operation  of  the  enactment  did  not  involve  a  denial  of  the  equal  pro- 
tection of  the  laws.^" 


tified  in  refusing  to  issue  warrants  for 
the  payment  of  the  relators'  claims  in 
respect  of  work  performed  under  condi- 
tions which  involved  an  infraction  of 
the  statute. 

This  decision  overrules  People  ex  rel. 
Bausav/er- Jonas  Printing  Go.  v.  Zimmer- 
man (1908)  58  Misc.  264,  109  N.  Y. 
Supp.  396,  in  which  the  invalidity  of 
the  enactment  had  been  affirmed  on  the 
authority  of  People  ex  rel.  Bodgers  v. 
Coler  (1901)  166  N.  Y.  1,  52  L.E.A. 
814,  82  Am.  St.  Rep.  605,  59  N.  E.  716, 
reviewed  in  §  2822,  note  7,  ante. 

18  The  court,  after  referring  to  the 
cases  cited  in  notes  10  and  11,  supra 
(People  em  rel.  Rodgers  v.  Coler,  166 
N.  Y.  1,  52  L.R.A.  814,  82  Am.  St. 
Rep.  605,  59  N.  E.  716;  People  ex  rel. 
Treat  v.  Coler,  166  N.  Y.  144,  59  N.  E. 
776;  People  v.  Orange  County  Road 
Constr.  Co.  175  N.  Y.  84,  65  L.R.A.  33, 
67  N.  E.  129;  People  ex  rel.  Cossey  v. 
Qrout,  179  N.  Y.  417,  72  N.  E.  464,  1 
Ann.  Cas.  39)  proceeded  thus:  "Those 
provisions  of  the  Constitution  which 
were  violated  by  the  labor  law  of 
1897  were  not  violated  by  the  labor  law 
of  1906,  so  far  as  we  are  now  treating 
it,  because  in  the  meantime  the  Consti- 
tution had  been  so  amended  as  to  modi- 
fy said  provisions  by  authorizing  the 
legislature  to  regulate  and  fix  the  hours 
of  labor  upon  public  work.  Unless  the 
amendment  did  this,  it  did  nothing,  and 
the  Constitution  is  the  same  in  effect  as 
it  was  before.  The  presumption  is  that 
the  people,  in  exercising  their  supreme 
power,  did  not  do  a  vain  act,  but  ef- 
fected a  definite  purpose.     Freedom  of 


contract  still  exists,  but  not  to  the  same 
extent  as  formerly,  because  the  people 
have  commanded  that  that  right  must 
yield  so  far  as  reasonably  necessary  to 
enable  the  legislature  to  fix  and  regulate 
the  hours  of  labor  on  work  done  for  the 
state  or  any  civil  division  thereof.  The 
same  is  true  of  the  other  provisions  of 
the  Constitution  which  were  relied  upon 
bv  us  in  passing  on  the  labor  law  of 
1807.  Every  provision  of  the  Consti- 
tution as  it  was  before  it  was  amended, 
which  so  conflicts  with  the  amendment 
that  it  cannot  be  fairly  harmonized 
therewith,  necessarily  yields  thereto,  but 
only  to  the  extent  necessary  to  make  the 
amendment  reasonably  effective.  As  the 
legislature  has  power  to  regulate  and 
fix  the  hours  of  labor  on  public  work,  it 
has  the  incidental  power  to  compel  obe- 
dience to  its  commands  by  mild  or  se- 
vere penalties,  as  it  sees  fit.  .  .  . 
Our  conclusion  upon  this  branch  of  the 
case  is  that,  in  view  of  the  history  of  the 
amendment  in  question,  and  the  causes 
which  led  to  it,  the  legislature  now  has 
power  and  had,  when  the  present  labor 
law  was  enacted,  to  fix  and  regulate  the 
hours  of  labor  on  public  work  by  limit- 
ing them  to  eight  hours  in  one  calendar 
day,  and  to  provide  that  when  that  limit 
is  exceeded,  no  officer  of  state  or  munici- 
pal government  shall  be  permitted  to 
pay  therefor  from  funds  under  his  offi- 
cial control." 

19  (1903)  191  U.  S.  207,  48  L.  ed. 
148,  24  Sup.  Ct.  Rep.  124.  See  note 
2,  supra. 

20  Under  this  head  the  court  re- 
marked: "We  do  not  regard  this  classi- 
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/.  Ohio. — An  enactment  declaring  it  to  be  unlawful  to  require  or 
permit  laborers,  workmen,  or  mechanics  to  labor  more  than  eight 
hours  in  one  day,  upon  work  done  for  the  state  or  any  political  sub- 
division thereof,  has  been  pronounced  invalid.*^ 

The  court  refused  to  adopt  the  theory  that,  in  its  essence,  the  enact- 
ment was  not  an  attempt  to  interfere  with  the  right  of  making  con- 
tracts, but  was  in  the  nature  of  a  direction  by  a  principal  to  his  agent, 
and  consequently  within  the  power  of  the  legislature.^* 

flcation  as  arbitrary  or  capricious  with-  ered  the  subject  of  discrimination  along 
in  the  rule  governing  the  subject,  for  it  the  line  of  discussion  adopted  by  coun- 
lias  some  reason  to  support  it,  and,  sel,  but  we  regard  it  as  of  slight  im- 
hence,  was  within  the  power  of  the  leg-  portance  in  this  case,  because  in  the  leg- 
islature. Employees  with  duties  to  be  islation  in  question  the  state  was  deal- 
discharged  in  the  nighttime,  or  partly  ing  with  its  own  creations,  and  could 
by  day  and  partly  by  night,  as  in  asy-  discriminate  as  it  saw  fit." 
lums,  prisons,  and  the  like,  and  those  21  Cleveland  v.  Clements  Bros.  Constr. 
who  operate  the  machinery  for  heating  Co.  (1902)  67  Ohio  St.  197,  59  L.E.A. 
and  lighting  the  state  capitol  when  the  775,  93  Am.  St.  Rep.  670,  65  N.  E.  885 
legislature  is  in  session,  may  properly  (act  of  April  16,  1900).  The  case  of 
receive  separate  classification  in  order  People  ex  rel.  Rodgers  v.  Coler,  166  N. 
to  prevent  public  injury  and  inconven-  Y.  1,  52  L.R.A.  814,  82  Am.  St.  Rep. 
ience.  Here,  also,  the  state  was  dealing  605,  59  N.  E.  716  (§  2822,  note  7,  ante), 
with  its  own  agencies  and  had  the  right  was  cited  with  approval, 
to  promote  its  convenience  and  welfare  28  The  argument  in  this  connection 
by  making  a  distinction  between  those  was  stated  to  be  this:  "That  the  several 
who  perform  manual  labor  for  the  most  municipal  governments  of  the  state  are 
part,  and  those  who  work  largely  with  not  in  themselves  independent  and  sov- 
their  brains.  The  one  class  of  duties  ereign,  but  are  subdivisions  of  the  gen- 
involves  greater  bodily  fatigue  than  the  eral  government,  created  by  it  with 
other,  and  as  positions  in  state  institu-  enumerated  powers,  and  with  no  powers 
tions  are  regarded  as  higher  in  rank  and  except  such  as  may  be  fairly  drawn 
less  exacting,  they  are  eagerly  sought  from  their  charters  or  creation.  Hence 
for  as  more  desirable.  The  exemption  they  contend  that  being  mere  subdivi- 
of  those  employed  in  working  upon  high-  sions  of  the  state,  and  deriving  their 
ways  outside  the  limits  of  cities  and  powers  from  the  state,  such  municipal- 
villages  apparently  applies  only  to  em-  ities  may  be  lawfully  directed  by  the 
ployees  of  counties  and  towns,  or  of  the  legislative  will  as  to  what  contracts 
state,  or  contractors  therewith,  as  in  they  may  make  and  what  provisions  and 
building  and  repairing  state  roads  and  stipulations  their  contracts  shall  con- 
the  like.  This  is  in  conformity  with  tain;  and  that  in  the  contract  here  in 
the  custom  in  rural  districts,  where,  as  question,  the  city  of  Cleveland  being  a 
it  may  be  argued,  the  crops  could  nei-  mere  agency  and  instrument  of  the 
ther  be  planted  nor  gathered  by  laboring  state,  the  state  had  the  right,  by  and 
but  eight  hours  a  day.  The  reason  for  through  its  legislature,  to  direct  and 
the  distinction  may  not  be  conclusive,  require  the  city,  as  its  agent  and  repre- 
but  it  will  support  an  argument,  which  sentative,  to  insert  in  this  contract  the 
is  sufficient.  Moreover,  the  employees  in  stipulations  and  provisions  therein 
the  exempt  classes,  as  a  rule,  work  found."  The  court  said:  "The  fallacy 
away  from  home,  under  circumstances,  of  this  contention  lies  in  the  assumption 
conditions,  and  surroundings  which  dif-  that  the  compulsory  authority  of  the 
fer  from  those  afi'ecting  employees  work-  legislature  over  municipal  corporations 
ing  near  their  homes  in  cities  and  vil-  is  so  absolute  and  arbitrary  that  it  may 
lages.  The  law  requires  equality  only  dictate  the  specific  terms  upon  which 
among  those  similarly  situated,  and  this  such  municipality  shall  contract,  and 
rule,  we  think,  was  observed  by  the  stat-  may  prescribe  what  stipulations  and 
ute  in  question.     We  have  just  consid-  conditions    its    contract    shall    contain. 
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A  further  reason  assigned  for  holding  the  enactment  to  be  invalid 
was,  that  it  denied  to  persons  contracting  with  the  state  the  right  to 
stipulate  freely  with  regard  to  terms  upon  which  the  work  should  be 
done.^' 

g.  Ohlahoma. — The  eight  hour  labor  law,  which  declares  that  eight 
hours  shall  constitute  a  day's  work  in  all  cases  of  employment  by  the 
state  or  any  county  or  municipality,  has  been  sustained  against  the 
objections  that  it  deprives  a  contractor  for  public  work  of  his  prop- 
erty without  due  process  of  law,  and  that  it  denies  him  the  equal  pro- 
tection of  the  laws.^* 

h.  Pennsylvania. — The  distinction  between  the  legal  attributes  of 
municipalities  in  respect  of  matters  governmental  and  matters  pro- 
prietary was  the  rationale  of  a  decision  by  which  an  enactment  limit- 
ing the  hours  of  labor  on  public  work  was  annulled  on  the  ground 
that  it  violated  special  laws  regulating  labor,  trade,  mining,  or  manu- 
facturing.*^ 


although  such  contracts  may,  as  in 
this  case,  relate  only  to  matters  of  pure- 
ly local  improvement.  This  is  a  misap- 
prehension of  the  legislative  authority, 
for  no  such  right  or  power  has  been 
■delegated  to,  or  is  possessed  by,  the 
general  assembly.  .  .  .  Municipal 
corporations  in  their  property  rights, 
and  their  power  to  make  contracts  for 
local  improvements  for  the  benefit  of 
their  own  citizens,  are  entitled  to  the 
same  immunities  and  are  protected  by 
the  same  constitutional  guaranties 
which  shield  the  property  of  individuals 
or  private  corporations  from  legislative 
aggression." 

23  "What  the  terms  and  stipulations 
of  a  contract  shall  be,"  said  the  court 
(p.  218),  "is  matter  to  be  determined  by 
the  contracting  parties;  and  the  right 
"has  not  been  delegated  to,  nor  is  it  with- 
in the  power  of  the  general  assembly,  by 
mandatory  laws,  to  prescribe  the  terms 
and  provisions  that  shall  be  inserted  in 
contracts  that  may  be  made  between 
persons  legally  competent  to  contract. 
Doubtless  the  legislature  might,  in  the 
ubsence  of  contract  between  the  parties, 
prescribe  the  number  of  hours'  labor 
tliat  should  constitute  a  day's  work ;  but 
it  is  not  in  the  power  of  the  legislature, 
ly  the  enactment  of  a  positive  law,  to 
abridge  the  right  of  parties  to  fix  by 
■contract  the  number  of  hours  that  shall 
constitute  a  day's  work,  nor  to  deny 
■effect  to  the  stipulations  and  agreements 


of  the  parties  themselves  touching  such 
matter,  except  only  as  the  exercise  of 
such  power  may  be  authorized  for  the 
common  welfare;  and  the  right  to  so 
exercise  this  power  of  restraint  extends 
only  to  matters  affecting  the  public  wel- 
fare or  the  health,  safety,  and  morals  of 
the  community.  .  .  .  The  privilege 
of  making  and  entering  into  contracts 
is  more  than  a  mere  license  or  liberty. 
It  is  a  property  right.  It  is  an  essen- 
tial incident  to  the  acquisition  and  pro- 
tection of  property,  and  is  such  right  as 
the  legislature  may  not  arbitrarily  and 
without  sufficient  cause  either  abridge 
or  take  away." 

ZiByars  v.  State  (1909)  2  Okla. 
Crim.  Rep.  481,  102  Pac.  804,  Ann.  Cas. 
1912A,  765. 

25  In  Com.  V.  Casey  (1911)  231  Pa. 
170,  34  L.R.A.(N.S.)  767,  80  Atl.  78, 
reversing  (1910)  43  Pa.  Super.  Ct.  494, 
the  court  said:  "In  the  consideration  of 
the  question  thus  presented  little  is  to 
be  gained  from  the  decisions  in  other 
states,  with  respect  to  laws  regulating 
hours  of  labor.  What  may  be  in  strict 
accordance  with  the  Constitution  of  an- 
other state  may  be  in  open  conflict  with 
our  own;  and  while  it  may  be  that  in 
one  or  more  states,  where  the  constitu- 
tional limitations  are  not  unlike  ours, 
decisions  are  to  be  found  upholding  such 
legislation  as  we  have  here,  yet,  upon 
examination  of  the  cases,  it  will  be  seen 
that  they  rest  fundamentally  on  a  doc- 
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2830.  Same  subject — Validity  of  municipal  ordinances. —  The  de- 
cisions regarding  municipal  ordinances  are  no  less  conflicting  than 
those  relating  to  statutes. 

a.  California. — An  ordinance  declaring  it  to  be  a  misdemeanor  for 
any  person,  when  carrying  out  a  contract  with  the  city,  to  demand, 
receive,  or  contract  for  more  than  eight  hours'  labor  in  one  day  from 


trine  which  has  not  only  never  been 
recognized  with  us,  but  one  which  is 
opposed  to  the  general  current  of  au- 
thority. This  doctrine  so  identifies  the 
municipality  with  the  state  as  to  re- 
solve every  municipal  power  and  func- 
tion into  an  expression  of  agency  de- 
rived from  the  state,  whereas  that  which 
has  met  with  the  more  general  accept- 
ance distinguishes  clearly  between  those 
powers  and  functions  in  the  exercise  of 
which  the  municipality  is  the  agent  and 
representative  of  the  state,  and  those 
which  it  has  been  invested  with  for  the 
accomplishment  of  ends  in  which  the 
sovereign  has  no  concern  whatever,  hold- 
ing that  as  to  the  latter  the  municipal- 
ity is  to  be  regarded  as  a  private  cor- 
poration. The  bearing  of  this  distinc- 
tion upon  the  present  controversy  will 
be  apparent  when  we  state  the  govern- 
ing question  in  the  case.  It  is  this: 
Does  the  act  under  consideration  offend 
against  the  constitutional  inhibition  of 
special  laws  regulating  labor,  art,  3,  § 
7?  If  municipalities,  notwithstanding 
the  clear  distinction  between  their  gov- 
ernmental and  proprietary  powers,  are 
nevertheless  to  be  regarded  in  whatever 
they  do  as  instrumentalities  and  agents 
of  the  sovereign  power,  then  it  follows 
that  inasmuch  as  the  state,  like  the  in- 
dividual, can  limit  the  hours  of  labor  of 
its  own  employees,  it  may  impose  what 
regulations  it  chooses  upon  its  subor- 
dinate subdivisions,  since  the  servants 
of  the  latter  are  the  servants  of  the 
former.  If,  however,  the  distinction  is 
to  be  allowed,  and  municipalities,  with 
respect  to  matters  not  political  and  gov- 
ernmental, but  proprietary  and  private, 
are  to  be  regarded  as  private  corpora- 
tions, with  corresponding  powers  and 
duties,  then  the  inquiry  must  be  wheth- 
er the  act  under  consideration  is  a  spe- 
cial or  general  law.  .  .  .  Under  the 
doctrine  asserted  in  all  our  cases,  the 
city  of  Pittsburg,  in  constructing  its  fil- 
tration plant  as  a  necessary  part  of  its 
water  system,  was  not  exercising  a  right 
ri    sovereignty,    was    not    therefore    an 


agent  or  instrumentality  of  the  state, 
but  was  acting  as  a  private  corporation. 
How,  then,  does  this  case  stand?  The 
act,  by  its  terms,  includes  all  the  mu- 
nicipalities in  the  state,  and  it  is  urged 
that  inasmuch  as  it  includes  all  of  a 
class,  it  is  therefore  not  special,  but 
general.  It  requires  no  argument  to 
show  that  this  attempt  at  classification, 
if  so  intended,  must  fail.  .  .  .  The 
basis  of  all  classification  is  a  difference 
in  conditions.  When  difference  in  con- 
ditions exist  to  an  extent  that  certain 
political  subdivisions  would  be  op- 
pressed by  general  laws  required  for  the 
welfare  or  convenience  of  certain  other 
subdivisions,  classification  may  be  re- 
sorted to  to  provide  proper  legislation, 
for  each.  When  no  such  difference  ex- 
ists, classification  is  never  allowed.  It 
is  impossible  to  suggest  a  difference  be- 
tween municipal  corporations  and  pri- 
vate corporations  that  would  make  a 
regulation  as  to  number  of  hours  to  be 
employed  in  a  day,  suitable  for  one  class, 
unsuitable  for  the  other.  There  is  no 
pretense  that  there  is  any  such  differ- 
ence. So  far  as  labor  is  concerned,  no. 
more  is  involved  in  the  construction  of 
public  works  than  in  private  enterprises 
of  like  character.  The  classification 
here  attempted  is  not  with  a  view  to 
meet  the  wants  of  municipal  corpora- 
tions as  distinguishable  from  other  cor- 
porations, but  to  ameliorate  labor  con- 
ditions; and  it  rests  on  neither  distinc- 
tion nor  difference.  ...  If  this  were 
an  attempt  by  general  law  to  regulate 
the  hours  of  labor  throughout  the  state, 
the  argument  on  support  of  the  act, 
based  on  legislative  exercise  of  police 
power,  would  call  for  consideration; 
but,  as  the  case  stands,  discussion  of 
this  larger  question  would  be  wholly 
irrelevant.  We  rest  our  decision  on  the 
conclusion  reached,  that  the  act  tran- 
scends the  power  of  the  legislature,  in 
that  it  is  special  with  regard  to  a  sub- 
ject which  can  only  be  legislated  upon 
by  general  law." 
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any  employee  has  been  pronounced  void.^  The  position  of  the  court 
was  that  such  a  restrictive  provision  differed  from  those  which  regu- 
lated the  hours  of  labor  for  women  and  children,  and  that  it  could 
not  be  held  as  a  sanitary  or  police  regulation,  but  was  "simply  an  at- 
tempt to  prevent  employing  others  in  lawful  business,  and  paying 
them  for  their  services,  and  was  a  direct  infringement  of  the  right 
to  make  or  enforce  contracts." 

b.  Illinois. — The  limitation  of  the  hours  of  labor  on  city  contracts 
to  eight  hours  per  day  by  an  ordinance  providing,  in  accordance  with 
Chicago  Eev.  Code,  §  1687,  for  the  forfeiture  of  the  contracts  in 
case  laborers  work  more  than  eight  hours  in  one  day,  has  been  held 
to  be  unconstitutional  as  infringing  the  freedom  of  contract,  dis- 
criminating between  classes  of  citizens,  restricting  competition,  and 
increasing  the  cost  of  the  work  contracted  for.* 

c.  Louisiana — It  has  been  held  that  the  city  council  of  New  Or- 
leans has  the  right  to  designate  the  number  of  hours  in  which  labor- 
ers and  mechanics  shall  work  on  the  public  works  of  the  city.' 

d.  Missouri. — The  validity  of  ordinances  declaring  that  eight 
hours  should  constitute  a  day's  work  for  persons  employed  in  the 
performance  of  municipal  contracts  was  affirmed  in  the  cases  cited 
below.* 

e.  Washington. — The  constitutionality  of  an  ordinance  forbidding 
the  employment  of  any  laborer  upon  municipal  construction  work 
for  more  than  eight  hours  in  each  day  has  been  sustained  against  the 
objection  that  it  violated  the  prohibition  of  the  Federal  and  state 
Constitutions  against  taking  property  without  due  process  of  law.* 

1  Ex   parte   Kuback    ( 1890 )    85    Cal.  erty,   it  has  also  the  right  to  enforce, 

274,  9  L.R.A.  482,  20  Am.  St.  Rep.  226,  by  appropriate  legislation,  the  violation 

24  Pac.  737.  of   the   ordinance   fixing   the   hours   for 

BFiske  V.  People  (1900)   188  111.  209,  work  on  city  buildings."     It  was  held, 

52  L.E.A.  291,  58  N.  E.  985.  however,  that  the  city  had  exceeded  its 

S  State    V.    McNally     ( 1896 )     48    La.  powers  in  declaring  the  violation  of  the 

Ann.   1450,    36   L.R.A.   533,   21   So.   27.  ordinance  to  be  a  misdemeanor,  as  the 

The    court,    after    remarking    that'  the  general  assembly  alone  could  create  an 

plea  of  ultra   vires  would  undoubtedly  indictable  offense. 

have  been  good  as  a  bar  to  a  prosecu-  *  St.  Louis  Quarry  <t  Oonstr.  Co.  v. 
tion  of  the  defendant  for  the  violation  Frost  (1901)  90  Mo.  App.  677;  Curtice 
of  the  ordinance,  proceeded  thus:  "But  v.  Schmidt  (1906)  202  Mo.  703,  101  S. 
the  ordinance  only  regulates  the  hours  W.  61,  10  Ann.  Cas.  702. 
of  labor  on  the  city  public  works.  The  ^  Re  Broad  (1904)  36  Wash.  449,  70 
city  has  the  absolute  control  of  its  own  L.R.A.  1011,  78  Pac.  1004,  2  Ann.  Cas. 
property,  and  can  regulate  the  hours  of  212,  where  an  ordinance  declaring  it  to 
work  to  be  employed  on  the  same.  The  be  unlawful  for  any  contractor  upon 
ordinance  violates  no  law  so  far  as  it  any  of  the  public  works  of  a  city  to  re- 
designates the  number  of  hours  in  which  quire  or  permit  any  day  laborer  or  me- 
laborers  may  be  employed  on  public  cbanic  to  work  more  than  eight  hours 
works.    Having  this  right  over  its  prop-  in  one  day  was  annulled  on  the  ground 
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2831.  Enactments  relating  to  private  employments. —  The  decisions 
reviewed  in  this  section  are  conflicting.  The  principle  now  estab- 
lished by  a  judgment  of  the  Federal  Supreme  Court  is  that  "there 
is  nothing  in  ordinary  labor,  by  men  of  full  age  for  more  than  ten 
hours  a  day,  that  calls  for  prohibition  in  the  interest  of  the  public 
health,  the  public  safety,  the  public  morals,  or  the  public  welfare."  "■ 
The  reasoning  upon  which  that  judgment  was  based  is  quite  gen- 
eral, and  therefore  equally  applicable  to  cases  involving  the  ques- 
tion whether  a  state  legislature  is  authorized  to  pass  laws  forbidding 
employees  to  work  more  than  ten,  twelve,  or  any  greater  number  of 
hours  than  that  specified  in  the  enactment  under  review.  But,  hav- 
ing regard  to  the  views  now  held  by  labor  organizations  with  re- 
gard to  the  proper  length  of  a  working  day,  it  is  becoming  more 
and  more  unlikely,  as  each  year  passes,  that  any  tribunal,  Federal 
or  state,  will  be  called  upon  to  express  an  opinion  as  to  the  question 
whether  a  statute  placing  a  higher  limit  than  eight  hours  is  con- 
stitutional. 

a.  California. — ^The  enactment  to  the  effect  that  the  period  of  em- 
ployment for  all  persons  employed  in  underground  mines  or  in  smelt- 
ers, and  in  institutions  for  the  reduction  or  refining  of  ores  or 
metals,  shall  not  exceed  eight  hours  within  any  twenty-four,  and 
that  the  hours  shall  be  consecutive,  has  been  upheld  against  the  ob- 
jection that  it  violates  three  provisions  of  the  California  Constitu- 
tion, in  that  it  is  a  special  statute;  that  it  is  not  of  uniform  opera- 
tion; and  that  it  grants  to  citizens  or  classes  of  citizens  privileges 
or  immunities  which  are  not  on  the  same  terms  granted  to  all.^ 

6.  Colorado. — The  statute  declaring  it  to  be  unlawful  to  work 
more  than  eight  hours  a  day  in  mines  and  smelters  has  been  held 
to  be  unconstitutional  as  unwarrantable  class  legislation,  and  as 
interference  with  the  right  of  contract.' 

that  it  is  the  constitutional  right  of  subs,  g,  infra) ,  as  stated  in  Re  Opinion 
persons  to  contract  with  reference  to  of  Justices  (1911)  208  Mass.  619,  622, 
compensation  for  their  services,  where  34  L.R.A.  (N.S. )  771,  94  N.  E.  3044. 
such  services  are  neither  unlawful  nor  ^  Be  Martin  (1909)  157  Cal.  51,  "6 
against  public  policy  in  the  employment  L.R.A.  (N.S.)  242,  106  Pac.  235. 
such  as  might  be  unfit  for  certain  ^  Re  Morgan  (1899)  26  Colo.  415,  47 
classes  of  persona — as  females  and  in-  L.R.A.  52,  77  Am.  St.  Rep.  269,  58  Pac. 
fants.  That  the  attention  of  the  court  1071  (Acts  of  1899,  p.  232).  The  court 
was  not  directed  to  the  theory  that  the  said:  "We  have  no  constitutional  pro- 
powers  of  a  legislature  are  more  exten-  vision  which  authorizes  the  legislature 
sive  in  respect  of  public  than  in  respect  to  single  out  workingmen  in  under- 
of  private  work  is  shown  by  the  fact  ground  mines  and  smelters,  and  impose 
that  two  of  the  cases  relied  upon  re-  upon  them  restrictions  as  to  the  number 
lated  to  the  latter  description  of  work,  of  hours  they  shall  work  at  these  indus- 
1  Purport  of  the   Loohner   Case    ( see  tries,    from    which    workingmen    in    all 
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Adverting  to  the  cases  relating  to  the  Utah  statute  (see  subsec.  /, 
post),  the  court  considered  it  to  be  clear,  first,  that  the  decision 
of  the  supreme  court  of  that  state  was  not  an  authority,  for  the  rea- 
son that  it  was  based  entirely  upon  the  mandatory  nature  of  a 
provision  of  the  Constitution  of  that  state  which  was  not  found  in 
the  Colorado  Constitution ;  and,  secondly,  that  the  judgment  of  the 
Supreme  Court  of  the  United  States  by  which  that  decision  was 
affirmed  was  not  a  precedent  in  construing  the  Colorado  act,  because 

other  departments  of  industry  are  ex-  fare  of  him  whose  act  is  prohibited, 
empt  .  .  .  The  act  is  equally  obnox-  when,  if  committed,  it  will  injure  him 
ious  to  the  provisions  of  our  Bill  of  who  commits  it,  and  him  only?  The 
Rights.  .  .  .  Liberty  means  some-  maxim  does  not  read,  So  use  your  own 
thing  more  than  mere  freedom  from  right  or  property  as  not  to  injure  your- 
physieal  restraint.  It  includes  the  priv-  self  or  your  own  property.  Perceiving 
ileges  of  choosing  any  lawful  occupa-  the  inconsistency  that  must  follow  an 
tion  for  the  exercise  of  one's  physical  attempt  to  vindicate  a  law  on  the  prin- 
and  mental  faculties  which  is  not  in-  ciple  that  underlies  the  police  power, 
jurious  to  others.  The  right  to  acquire  counsel  adroitly  invoke  the  maxim,  8a.- 
and  possess  property  includes  the  right  lus  populi  suprema  est  lex.  So  far  as 
to  contract  for  one's  labor.  The  latter  we  can  ascertain,  no  commentator  and 
is  essentially  a  property  right.  ...  no  judge  has  ever  sought  to  borrow  this 
That  this  act  infringes  both  the  right  to  wholesome  maxim  and  use  it  as  a  prop 
enjoy  liberty  and  to  acquire  and  possess  to  uphold  a  law  whose  object  is  to  pro- 
property  seems  too  clear  for  argument,  tect  a  man  against  himself.  The  wel- 
.  .  .  The  limitation  is  claimed  to  be  fare  of  the  people  is  indeed  the  supreme 
warranted  on  the  ground  that  these  and  law,  but  this  maxim  cannot  be  twisted 
all  other  constitutional  guaranties  must  to  sustain  a  law  violating  private  rights, 
yield  to  the  paramount  and  sovereign  which  contemplates  the  promotion  of 
right  of  the  state  to  exercise  its  police  the  welfare  of  less  than  the  entire  peo- 
power  to  protect  the  public  health;  pie.  .  .  .  What  we  mean  to  decide 
.  .  .  Were  the  object  of  the  act  to  is  that  in  a  purely  private,  lawful  busi- 
proteet  the  public  health,  and  its  pro-  ness,  in  which  no  special  privilege  or 
visions  reasonably  appropriate  to  that  license  has  been  granted  by  the  state, 
end,  it  might  be  sustained;  for  in  such  and  the  carrying  on  of  which  is  attended 
a  case  even  the  constitutional  right  of  by  no  injury  to  the  general  public,  it  is 
contract  may  be  reasonably  limited,  beyond  the  power  of  the  legislature. 
But  the  act  before  us  is  not  of  that  under  the  guise  of  the  police  power,  to 
character.  In  selecting  a  subject  for  prohibit  an  adult  man  who  desires  to 
the  exercise  of  the  police  power,  the  work  thereat  from  working  more  than 
legislature  must  keep  within  its  true  eight  hours  a  day,  on  the  ground  that 
scope.  The  reason  for  the  existence  of  working  longer  may,  or  probably  will, 
the  power  rests  upon  the  theory  that  one  injure  his  own  health.  ...  In  some 
must  so  use  his  own  as  not  to  injure  of  the  other  cases  are  found  such  ex- 
others,  and  so  as  not  to  interfere  with  pressions  {dicta,  it  is  true)  as  that 
or  injure  the  public  health,  safety,  mor-  the  state  has  such  an  interest  in  each 
als,  or  general  welfare.  How  can  one  citizen  that  it  may  protect  him  against 
be  said  injuriously  to  affect  others,  or  the  consequences  of  his  own  rashness, 
interfere  with  these  great  objects,  by  and  upon  the  theory  that  the  state  is 
doing  an  act  which  confessedly  visits  made  up  of  the  sum  of  all  its  parts,  it 
its  consequences  on  himself  alone  ?  And  may,  for  each  individual,  and  for  his 
how  can  an  alleged  law,  that  purports  to  supposed  good,  prescribe  any  regulations 
be  the  result  of  an  exercise  of  the  police  that  are  appropriate  and  suitable  for 
power,  be  such  in  reality,  when  it  has  the  whole.  In  other  words,  this  theory 
for  its  only  object,  not  the  protection  is  based  upon  the  proposition  that  each 
of  others,  or  of  the  public  health,  safety,  part  making  up  the  whole  includes  the 
morals,  or  general  welfare,  but  the  wel-  whole  itself,  in  the  same  sense  that  the 
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the  sole  question  presented  to  it  was  whether  or  not  the  Utah  act  vio- 
lated the  Federal  Constitution.  It  is  submitted,  however,  that  the 
conception  which  the  latter  of  these  propositions  embodies  with  re- 
spect to  the  actual  scope  of  the  Federal  decision  is  untenable.  Even 
if  it  should  be  conceded  that  the  proposition  is  literally  correct,  it 
seems  clear  that,  having  regard  to  the  essential  similarity  between 
the  provisions  in  the  Federal  Constitution,  which  were  declared  not 
to  have  been  violated,  and  those  in  the  Colorado  Constitution,  the  de- 
cision in  question  should,  in  any  reasonable  view,  have  been  treated  as 
an  absolute  controlling  precedent.  But  apart  from  this  consideration, 
it  is  abundantly  evident  from  the  judgment  of  the  Federal  court,  that 
it  intended  to  rest  its  conclusion  upon  certain  general  principles 
which  were  deemed  to  be  pertinent  in  determining  the  limits  of  the 
police  power  in  cases  of  the  type  under  discussion.  In  this  point  of 
view,  also,  its  decision  was  plainly  binding  upon  the  Colorado  court.* 
c.  Missouri. — The  statute  declaring  it  unlawful  for  persons  en- 
gaged in  mining  and  making  excavations  beneath  the  surface  of  the 
earth,  while  searching  for  minerals  or  other  valuable  substances,  to 
work  their  employees  more  than  eight  hours  a  day,  has  been  held  to 
be  a  proper  exercise  of  the  police  power  of  the  legislature,  and  not  to 
be  special  or  class  legislation.*  In  the  case  cited  it  was  also  laid  down 
that  expert  testimony  going  to  show  that  a  certain  employment  is  not 

whole  includes  each  part.    ...    It  is  consideration  in  the  legislature.    See  Re 

a  legitimate  function  of  government  to  Eight  Hour  Law    (1895)    21   Colo.   29, 

levy  and  collect  taxes  to  build  such  in-  39  Pac.  328. 

stitutions.    The  argument  in  support  of        *  Such  was  the  view  adopted  in  State 

such  a  theory  is  specious,  and,  while  in  v.  Gantwell  and  Ex  parte  Boyce,  notes, 

one  sense  (but  to  a  limited  extent  only)  5  and  11,  infra. 

true,  yet,  like  all  argument  from  anal-  ^  State  v.  CoMtwell  (1904)  179  Mo. 
ogy,  it  is  dangerous,  and  should  be  care-  245,  78  S.  W.  569.  The  court  said :  "It 
fully  circumscribed.  If  the  theory  is  is  apparent  that,  if  the  act  before  us  is 
correct,  the  state  would  be  justified  in  reasonably  adapted  to  the  end  and  pur- 
prescribing  the  most  minute  details  for  pose  for  which  it  was  enacted,  and  was 
the  regulation  of  the  personal  conduct  of  not  enacted  under  the  guise  of  a  mere 
individuals  citizens,  as  to  things  in  no  police  regulation,  when  it  is  not  such  in 
wise  affecting  the  great  public  inter-  fact,  then  the  validity  of  the  act  should 
€sts.  Whenever  a  man  fails  in  business,  be  upheld."  In  this  point  of  view  there 
or  loses  a  fortune  by  some  great  calam-  was  held  to  be  no  ground  for  declaring 
ity,  or  droughts  or  floods  destroy  his  it  invalid.  The  court  quoted  the  general 
crops,  the  legislature  could  levy  a  tax  statement  in  Ritchie  v.  People  (1895) 
or  make  an  appropriation,  and  there-  155  111.  98,  29  L.R.A.  79,  46  Am.  St.  Rep. 
from  establish  him  in  business  or  make  315,  40  N.  E.  454,  (see  §  2836,  post), 
good  the  loss.  The  practical  application  regarding  the  scope  of  the  police  power, 
of  the  theory  would  destroy  the  funda-  and  said  with  regard  to  the  contention 
mental  principles,  upon  which  our  gov-  that  the  act  made  a  distinction  between 
ernment  is  founded."  In  this  judgment  persons  working  underground  in  search 
the  court  reiterated  the  opinions  which  of  minerals  and  those  working  under- 
it  had  previously  expressed  when  it  was  ground  not  in  search  of  minerals:  "This 
consulted  while  the  statute  was  under  act  only  applies  to  the  class  searching 
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attended  with  danger  to  the  health  of  those  engaged  in  it  was  inad- 
missible for  the  purpose  of  proving  that  the  statute  was  not  neces- 
sary/ 

On  the  other  hand,  an  enactment  which  provided  that  no  employee 
should  be  "required,  permitted,  or  suffered  to  work  in  a  biscuit, 
bread,  pastry,  or  cake  bakery,  or  other  bakery  or  confectionery  estab- 
lishment, more  than  six  days  in  one  week,  said  week  to  commence  at 
a  stated  time  p.  m.  on  Sunday,"  was  pronounced  void  on  the  grounds 
that  it  was  an  arbitrary  interference  with  the  right  of  contract,  guar- 
anteed by  the  Federal  and  state  Constitutions,  and  that  it  could  not 
be  upheld  as  a  sanitary  provision,  there  being  nothing  in  the  work 
xhat  made  it  more  unhealthy  than  that  of  many  other  kinds  of  laborJ 

d.  Montana. — It  has  been  held  that  the  statute  which  prohibits  the 
employment  for  more  than  eight  hours  a  day  of  laborers  in  ore  mills, 
smelters,  and  mines  is  a  proper  exercise  of  police  power,  and  is  not 
invalid  as  an  infringement  of  the  right  of  contract.' 

for  minerals;  as  to  that  class,  it  makes  work,  were  considered.  The  conclusion 
no  distinction.  The  legislature  doubt-  was  reached  that  the  distinction  made 
less  realized  the  necessity  of  the  pro-  by  the  statute  was  not  unreasonable  or 
visions  of  this  act  being  made  applicable  arbitrary.  In  answer  to  the  argument 
to  those  in  search  of  minerals.  The  of  counsel  that  Holden  v.  Hardy,  169 
operation  of  mines  is  a  permanent  busi-  U.  S.  363,  42  L.  ed.  780,  18  Sup.  Ct. 
ness,  lasting  Irequently  for  many  years ;  Rep.  383,  was  not  a  controlling  prece- 
on  the  other  hand,  the  digging  of  a  dent  for  the  reason  that  it  was  based 
well,  or  the  running  of  a  tunnel,  is  not  upon  the  peculiar  provisions  of  the  Con- 
to  be  classed  as  a  business.  It  is  work  stitution  of  that  state,  the  court  said: 
that  is  completed  in  a  comparatively  "No  one  can  read  the  case  and  escape 
short  time.  Hence,  there  was  absolutely  tlie  conclusion  that  it  is  a  clear,  full, 
no  reason  or  necessity  for  including  in  and  exhaustive  discussion  of  the  princi- 
the  act  those  who  might,  in  the  con-  pie  involving  the  exercise  of  police  pow- 
struction  of  railroads  or  other  work,  er  by  the  enactment  of  a  law  in  all 
incidentally  be  required  to  work  be-  respects  similar  to  the  one  before  us 
neath  the  surface  of  the  earth.  The  for  consideration.  While  it  is  true  ref- 
crucial  test  as  to  the  validity  of  this  erence  is  made  to  the  express  provi- 
act  is  narrowed  down  to  the  simple  sions  of  the  Constitution  of  Utah,  in 
question :  Is  the  business  of  operating  respect  to  the  operation  of  mining  in- 
mines  and  searching  for  minerals  be-  dustries,  yet  the  principles  announced 
neath  the  surface  of  the  earth,  in  are  applicable  to  any  state  where,  under 
this  state,  of  that  character  which  the  Constitution,  laws  may  be  enacted 
would  reasonably  justify  the  lawmak-  in  the  exercise  of  the  police  power  of 
ing  power  in  distinguishing  this  class  the  state."  This  decision  was  aiBrmed 
in  such  business  for  the  purposes  of  without  any  opinion  in  (1905)  199  U. 
preservation  of  the  health  and  safety  S.  602,  50  L.  ed.  329,  26  Sup.  Ct.  Rep. 
of     the     employees     engaged     in     such  749. 

work  ?"     As  bearing  upon  this  question,  6  For  another  ruling  to  the  same  ef- 

I'cferences  to  the  history  of  the  growth  feet,  see  subs,  f,  post. 

of  the  mining  industries  in  the  United  f  State  v.  Miksicek    (1910)    225   Mo. 

States,  and  the  tendency  of  the  legisla-  561.  135   Am.  St.  Rep.  597,  125   S.  W. 

tures  of  the  various  states  to  enact  ap-  507. 

propriate   and  reasonable  laws  for  the  8  State  v.  Livingston  Concrete  Bldg. 

preservation  of  the  health  and  safety  of  c£-  Mfg.  Co.  (1906)  34  Mont.  570,  87  Pac. 

those  engaged  in  the  operation  of  such  980,  9  Ann.  Cas.  204  (Laws  1905,  chap. 
M.  &   S.  Vol.  VIII.— 552. 


8818  MASTER  AND  SEKVANT.  [chap,  cxxiv. 

The  statute  limiting  the  hours  of  work  upon  railways  has  been  up- 
held, as  being  a  proper  exercise  of  the  police  power,  the  consider- 
ation relied  upon  being  that  in  so  dangerous  and  exacting  an  occupa- 
tion the  continuance  of  service  beyond  a  reasonable  time  in  each  day 
tends  to  impair  the  health  and  efficiency  of  the  employees,  and  con- 
sequently to  imperil  the  safety  of  the  persons  and  property  conveyed 
on  trains.® 

e.  Nebraska. — The  statute  which  provides  that  for  all  classes  of 
mechanics,  servants,  and  laborers,  excepting  those  engaged  in  farm 
and  domestic  labor,  a  day's  work  should  not  be  longer  than  eight 
hours,  and  that  for  each  hour  in  excess  of  that  time,  the  employer 
should  pay  twice  as  much  as  for  the  preceding  hour,  has  been  held 
invalid,  both  because  the  exceptive  clause  rendered  it  special  legisla- 
tion, and  because  it  interfered  with  the  right  to  make  contracts  with 
reference  to  the  rate  of  compensation  for  services.^" 

/.  Nevada. — The  statute  which  provides  that  the  period  of  em- 
ployment in  mines  and  smelters  shall  be  eight  hours  a  day  has  been 
declared  to  be  a  valid  health  law.^^     In  one  of  the  cases  in  which 

50,  §  1).     With  regard  to  the  general  further  held  that,  as  an   inspection   of 

question  of  the  constitutionality  of  en-  the   entire   act   showed   that   provisions 

actments  of  this  type,  the  court  followed  thus  pronounced  invalid  formed  an  in- 

Holden  v.  Hardy,  subs,  c,  supra.     The  ducement  to  tlie  passage  of  the  act,  no 

particular    objection    that    the    statute  part  of  it  could  be  sustained  as  consti- 

was    harsh,    in   that   no   provision   was  tutional. 

made  for  cases  of  emergency  where  life  H  In  Ex  parte  Boyce  (1904)  27  Nev. 
or  property  was  in  peril,  was  thus  dis-  299,  65  L.E.A.  47,  75  Pac.  1,  ]  Ann. 
posed  of:  "If  it  was  the  legislative  will  Cas.  66  (act  Feb.  23,  1903,  Stat.  1903, 
that  no  e-Kception  be  made  to  the  rule  p.  33,  chap.  10),  criticizing  the  Colo- 
announced,  the  courts  cannot  say  that  rado  case  of  Re  Morgan  (see  subsec. 
a  different  policy  should  have  been  pur-  6,  supra),  the  court  expressed  the  opin- 
sued.  In  fact,  these  objections  only  ion  that  "the  Colorado  court  had  no' 
raise  the  question  of  legislative  policy,  different  and  substantial  reason  for  de- 
with  which  the  courts  have  nothing  to  ciding  contrary  to  the  Supreme  Court  of 
do,  unless  it  should  be  made  to  appear  the  United  States.  When,  as  held  by 
that  in  its  operation  the  act  would  be  the  highest  court  in  the  land,  the  power 
so  unreasonable  that  it  could  not  be  of  the  legislature,  as  applied  to  a  simi- 
supposed  that  the  legislature  ever  in-  lar  statute  in  Utah,  cannot  be  stayed 
tended  it  to  have  such  effect.  20  Am.  by  the  14th  Amendment,  we  must  con- 
&  Eng.  Enc.  Law,  2d  ed.  599.  Whether  elude  that  is  it  not  nullifiod  by  the 
this  statute  in  its  operation  will  in  state  Constitution — an  instrument  less 
fact  prove  to  be  harsh  can  only  be  de-  potential,  and  not  broader  in  its  rele- 
termined  by  experience,  and  a  probabil-  vant  guaranties.  .  .  .  We  think  the 
ity  that  it  will  do  so  is  not  sufficient  better  reasoning  and  correct  distinction 
to  condemn  the  act  in  advance."  are    with    the    Supreme    Court    of    the 

9  State  v.  Northern  P.  R.  Go.  (1908)  United  States  and  the  cases  in  line  with 
36  Mont.  582,  15  L.R.A.(N.S.)  134,  93  its  decisions.  As  we  have  already 
Pac.  945,  13  Ann.  Cas.  144.  shown,  the  objection  to  the  statute  as 

10  Low  V.  Rees  Printing  Co.  { 1894 )  being  special  legislation  was  held  to  be 
41  Neb.  127,  24  L.E.A.  702,  43  Am.  St.  untenable  by  that  Court,  and  its  opinion 
Eep.  670,  59  N.  W.  362  (Neb.  Sess.  based  squarely  on  the  fact  that  the  legis- 
Laws  1891,  chap.  54,  §§  1,  3).     It  was  lature,  in  the  exercise  of  its  police  pow- 
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this  position  was  taken,  it  was  held  that,  since  the  statute  was  sus- 
tainable as  a  proper  exercise  of  the  police  power,  by  reason  of  the 
fact  that  as  a  matter  of  common  knowledge,  prolonged  labor  in  such 
places  is  injurious,  evidence  that  particular  reduction  works  and 
mills,  including  the  one  in  which  petitioner  worked,  were  healthful, 
was  inadmissible."  In  the  same  case  it  was  declared  not  to  be  in  vio- 
lation of  the  8th  Amendment  to  the  Federal  Constitution,  forbidding 
the  imposition  of  excessive  fines  and  cruel  and  unusual  punishments. 
g.  New  York. — The  enactment  which  provides  that  no  employee 
shall  be  required  or  permitted  to  work  in  a  bakery  for  more  than 


er,  could,  by  limiting  the  hours  of  labor, 
provide  for  the  protection  of  the  health 
of  the  men  employed  in  underground 
mines  and  smelters.  If  the  statute  has 
been  objectionable  as  class  legislation, 
that  court  would  have  held  it  to  be  a 
denial  of  the  equal  protection  of  the 
laws  under  the  14th  Amendment  to  the 
Federal  Constitution.  Of  necessity, 
many  laws  must  refer  to  certain  class- 
es; .  .  .  and  generally  a,  health 
regulation  must  be  limited,  as  a  matter 
of  fact,  if  not  in  direct  statutory  terms, 
to  that  class  which  will  be  affected,  for 
no  others  could  receive  protection.  It  is 
necessary  that  the  law  affect  all  persons 
alike  in  the  same  class  and  under  simi- 
lar conditions.  These  requirements  are 
met  by  the  statute,  for  it  controls  all 
alike,  and  extends  to  every  man  who 
engages  in  underground  mining,  or  in 
the  smelting  and  milling  of  ores,  and 
becomes  subject  to  the  dangers  inci- 
dent to  those  occupants." 

12  Eso  parte  Kair  { 1905 )  28  Nev.  127, 
113  Am.  St.  Rep.  817,  80  Pac.  463,  6 
Ann.  Cas.  893,  judgment  affirmed  on 
rehearing  in  28  Nev.  425,  82  Pac.  453, 
6  Ann.  Cas.  897.  On  the  first  hearing 
the  court  argued  thus:  "A  review  of 
the  decisions  indicates  that  the  courts 
have  acted  in  cases  similar  to  the  one 
under  consideration,  generally  upon 
judicial  cognizance,  or,  if  in  doubt,  have 
accepted  the  judgment  of  the  legislature 
or  received  proof.  .  .  .  If  we  were 
not  satisfied,  as  a  matter  of  common 
knowledge,  that  prolonged  labor  in  the 
employment  restricted  by  the  statute 
is  injurious  to  the  health  of  the  work- 
men as  a  class,  we  would  determine,  re- 
garding the  admissibility  of  evidence  in 
this  connection,  to  enlighten  the  court 
and  control  the  judgment  and  act  of  the 
legislature;   but,  being  so  satisfied,  we 


do  not  deem  it  expedient  to  allow  testi- 
mony in  particular  or  exceptional  cases 
to  defeat  the  constitutionality  of  the 
act.  It  is  not  difficult  to  distinguish 
between  employments  which  in  princi- 
ple are  not  unhealthful  or  injurious, 
as  a  class,  and  those  which  are,  and  a 
statute  relating  to  the  latter  ought  not 
to  be  nullified  or  rendered  uncertain  in 
its  operation  because  some  of  the  em- 
ployees may  possibly  be  exempt  from  in- 
jury." On  the  second  hearing,  which 
took  place  after  the  decision  of  the 
Supreme  Court  of  the  United  States  in 
the  Lochner  Case  (1905)  198  U.  S. 
45,  49  L.  ed.  937,  25  Sup.  Ct.  Rep. 
539  (note  15,  infra),  was  rendered, 
the  court  used  the  following  language: 
"If,  for  the  purpose  of  the  argument, 
it  be  conceded  that  no  one  has  been 
seriously  affected  in  health  by  labor- 
ing in  this  particular  mill  during  the 
past  few  years,  and  that  the  petitioner 
has  followed  with  impunity  his  avoca- 
tion for  a  period  longer  than  the  usual 
life,  this  does  not  prove  that  months 
and  years  of  labor  in  this  and  other 
quartz  mills  may  not  disable  or  greatly 
injure  men  of  common  physical  powers. 
The  evil  results  are  not  always  im- 
mediate nor  easily  ascertained  in  ad- 
vance. Minds  may  honestly  differ  as 
to  whether  they  will  ever  occur.  Under 
certain  conditions  some,  and  especially 
those  who  are  interested,  may  earnestly 
believe  that  particular  mills  and  part  of 
the  labor  in  them  should  be  immune 
from  this  enactment;  but  the  future 
may  prove  the  wisdom  of  the  legisla- 
ture in  regard  to  them,  as  the  past  has 
done  concerning  underground  mines  and 
institutions  generally  for  the  reduction 
of  ores.  If  exceptions  were  to  be  made, 
based  on  the  peculiarities  of  the  mill 
or   its  method  of  operation,   or  on  the 
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sixty  hours  a  week,  or  more  than  ten  hours  in  one  day,  unless  for  the 
purpose  of  making  a  short  day  on  the  last  day  of  the  week,  was  pro- 
nounced by  four  out  of  seven  of  the  judges  of  the  court  of  appeals 
to  be  a  valid  exercise  of  the  police  power,  and  not  to  be  in  conflict 
either  with  the  provision  in  the  14th  Amendment  of  the  Federal 
Constitution,  which  forbids  states  to  pass  laws  abridging  the  privi- 
leges and  immunities  of  the  citizens  of  the  United  States,  or  with  the 
provision  in  the  New  York  Constitution  which  declares  that  no  mem- 
ber of  the  state  shall  be  deprived  of  any  of  the  rights  or  privileges  se- 
cured to  any  citizen  thereof,  unless  by  law  of  the  land  or  the  judgment 
of  his  peers,  nor  be  deprived  of  life,  liberty,  or  property,  without  due 
process  of  law.^*  This  decision  was  reversed  by  the  Supreme  Court 
of  the  United  States,  (see  below),  but  the  great  importance  of  the 
principles  involved,  and  the  fact  that  the  reversal  was  concurred  in 
by  only  five  members  of  the  higher  tribunal,  afford  an  ample  justifi- 
cation for  inserting  some  extracts  from  the  opinions  delivered  in  the 
state  court." 


chemicals  used,  or  on  the  ingredients  of 
the  ore,  or  on  the  ability  of  some  work- 
men to  maintain  their  health  longer 
than  others,  there  would  be  great  un- 
certainity  and  much  litigation  in  secur- 
ing the  benefits  of  the  act,  and  it  could 
thereby  be  nullified  to  a  great  extent." 

^i  People  V.  Lochner  (1904)  177  N. 
Y.  145,  101  Am.  St.  Rep.  773,  69  N.  E. 
373,  affirming  (1902)  73  App.  Div.  120, 
76  N.  Y.  Supp.  396,  a  decision  by  three 
out  of  five  judges  (N.  Y.  Laws  1897,  p. 
485,  chap.  415,  art  8,  §  110). 

14  Parker,  Ch.  J.,  said  (p.  162): 
"It  is  but  reasonable  to  assume  from 
this  statute  as  a  whole  that  the  legis- 
lature had  in  mind  that  the  health  and 
cleanliness  of  the  workers,  as  well  as  the 
cleanliness  of  the  work  rooms,  was  of 
the  utmost  importance,  and  that  a  man 
is  more  likely  to  be  careful  and  cleanly 
when  well,  and  not  overworked,  than 
when  exhausted  by  fatigue,  which  makes 
for  careless  and  slovenly  habits,  and 
tends  to  dirt  and  disease."  Gray,  J., 
said  (166)  :  "If  it  stood  alone,  un- 
accompanied and  unexplained  by  cog- 
nate provisions,  I  should  incline  to 
view  that  the  enactment  was  uncon- 
stitutional. It  might,  justly,  be  held 
to  fall  within  that  class  of  legislation, 
which  has  received  judicial  condemna- 
tion;   because,   as  a  regulation   of  the 


hours  of  the  employed,  its  object  would 
appear  to  be  for  their  protection  against 
the  exaction  of  a  disproportionate 
amount  of  work  for  the  wages  paid. 
That  would  be  to  infringe  upon  the 
liberty  of  contract.  But  I  think  we 
must  read  the  section  in  connection 
with  those  sections  which  immediate- 
ly follow,  and  then  it  is  that  we 
find  it  to  be  made  certain  that  the 
object  of  the  legislative  enactment 
had  relation  to  the  conservation  of 
the  public  health.  We  perceive  that 
the  legislature  is  dealing  with  the  work- 
ings of  a  business  conducted  upon  a 
scale,  calling  for  the  employment  of 
more  or  less  laborers,  and  which  is  af- 
fected by  a  public  interest,  in  the  sense 
that  the  food  product  may  sensibly  de- 
pend for  its  healthfulness  upon  the  ob- 
servance of  sanitary  rules  and  precau- 
tions. Such  precautionary  regulations 
may  involve,  as  well,  the  establishment 
of  proper  conditions  to  insure  the  main- 
tenance of  the  normal  vitality  of  the 
workman,  as  the  wholesomeness  of  the 
general  environment.  We  must  pre- 
sume that  the  legislative  body  was  ani- 
mated by  a  reasonable  intention  to  pro- 
mote the  public  welfare;  and  if  the 
courts  can  give  effect  to  it,  because 
tending  to  guard  the  public  health,  they 
should,  unhesitatingly,  do  so."  Vann, 
J.,  said:     "I  do  not  think  the  regulation 
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The  essence  of  the  conclusion  embodied  in  the  reversing  judgment 
of  the  Federal  Supreme  Court  is  that  "the  act  is  not,  within  any  fair 
meaning  of  the  term,  a  health  law,  but  is  an  illegal  interference  with 
the  rights  of  individuals,  both  employers  and  employees,  to  make 
contracts  regarding  labor,  upon  such  terms  as  they  may  think  best,  or 
which  they  may  agree  upon  with  the  other  parties  to  such  con- 


in  question  can  be  sustained,  unless  we 
are  able  to  say,  from  common  knowl- 
edge, that  working  in  a  bakery  and 
candy  factory  is  an  unhealthy  employ- 
ment. If  such  an  occupation  is  un- 
healthy, the  legislature  had  the  right 
to  prohibit  employers  from  requiring 
or  permitting  their  employees  to  spend 
more  than  a  specified  number  of  hours 
per  day  or  week  in  the  work,  because 
such  a  command  would  be  in  the  in- 
terest of  the  public  health  and  would 
promote  the  general  welfare.  As  in  the 
Jacobs  Case  we  took  judicial  notice  of 
the  nature  and  qualities  of  tobacco 
(p.  113),  so  in  this  case  we  may  take 
judicial  notice  of  the  efifect  of  very 
fine  particles  of  flour  and  sugar  when  in- 
haled into  the  lungs  from  the  heated  at- 
mosphere of  manufactories  of  bread  and 
candy.  Necessarily,  in  considering  the 
subject,  we  may  resort  to  such  sources 
of  information  as  were  open  to  the 
legislature.  Vital  statistics  show  that 
those  vocations  which  require  persons 
to  remain  for  long  periods  of  time  in  a 
confined  and  heated  atmosphere,  filled 
with  some  foreign  substance,  which  is 
inhaled  into  the  lungs,  are  injurious  to 
health  and  tend  to  shorten  life.  Bakers 
and  confectioners,  who,  during  working 
hours,  constantly  breathe  air  filled  with 
the  finest  dust  from  flour  and  sugar, 
have  a  tendency  to  consumption,  the 
most  terrible  scourge  know  to  modern 
civilization,  and  resulting  in  more 
deaths  than  other  disease."  O'Brien,  J. 
(with  whom  Bartlett  and  Martin,  JJ., 
concurred)  agreed  with  the  majority 
of  the  court  in  regard  to  the  general 
principle  that  "an  act  is  valid  which 
provides  that,  in  an  employment  which 
the  legislature  deems,  and  which  is  in 
fact,  to  some  extent  detrimental  to 
health,  no  person,  regardless  of  age  or 
sex,  shall  be  permitted  or  required  to 
labor  more  than  a  certain  number  of 
hours  per  day  or  week.  Such  legisla- 
tion, under  such  circumstances,  is  a 
health  law  and  is  a  valid  exercise  of  the 
police    power."        But    he   was    of    the 


opinion  that  there  was  nothing  on  the 
face  of  the  law  nor  in  its  manifest 
operation  to  show  that  it  had  any  re- 
lation to  the  public  health."  The  learned 
judge  argued  thus  (p.  182)  :  "Laws 
which  encroach  upon  the  person  or  prop- 
erty rights  of  the  citizen,  as  guaranteed 
by  the  Constitution,  are  generally  de- 
fended upon  the  ground  that  they  are 
police  regulations;  but  the  courts  have 
prescribed  a  test  by  means  of  which 
their  true  character  and  purpose  may 
be  known.  The  rule  is  that  the  court 
must  be  able  to  say  judicially  that  the 
statute  in  question  is  a  health  law,  and 
has  some  appropriate  relation  to  the 
promotion  or  protection  of  health.  It 
will  not  be  deceived  or  misled  by  mere 
names  or  pretenses.  The  cases  are  nu- 
merous in  which  the  courts  have  con- 
demned statutes  as  invasions  of  the 
rights  secured  to  the  citizen  by  tlie 
Constitution,  though  enacted  or  sought 
to  be  upheld  under  the  guise  of  health 
laws  or  other  police  regulations.  They 
all  arrive  at  the  same  result,  and  that 
is  that  the  legislature  may  not,  under 
the  guise  of  a  statute  to  protect  against 
some  wrong,  real  or  imaginary,  arbi- 
trarily strike  down  private  rights  and 
invade  personal  freedom  or  confiscate 
private  property.  The  police  power 
must  be  exercised  within  its  appropriate 
sphere  and  by  appropriate  methods. 
.  .  .  It  will  not  do  to  say  that  the 
legislature,  in  enacting  the  statute  in 
question,  may  have  thought  that  it  was 
a  health  law,  or  had  some  relation  to 
health.  The  action  of  the  legisla,ture, 
or  its  views  or  reasons  for  the  passage 
of  the  law,  does  not  conclude  the  courts, 
but  they  must  determine  for  themselves 
whether  in  any  given  case  the  legisla- 
tion, which  is  claimed  to  be  an  exer- 
cise of  the  police  power,  is  really  what  it 
is  claimed  to  be.  Every  labor  law,  how- 
ever stringent  and  arbitrary,  could  just 
as  well  be  upheld  upon  the  ground 
that  it  is  a  health  law;  but  in  all  the 
discussions  that  have  been  had  in  the 
courts  for  many  years  concerning  the 
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tracts."  "  The  opinion  was  expressed  that,  viewed  in  the  light  of  a 
purely  labor  law,  with  no  reference  whatever  to  the  question  of 
health,  an  enactment  like  the  one  before  the  court  involved  neither 
the  safety,  the  morals,  nor  the  welfare  of  the  public;  that  the  inter- 
est of  the  public  was  not  in  the  slightest  degree  affected  by  it ;  and  that 
it  must  be  upheld,  if  at  all,  as  one  pertaining  to  the  health  of  indi- 


validity  of  legislation  of  this  character, 
there  are  to  be  found  but  very  few 
cases  where  it  was  even  claimed  that  the 
statute  was  enacted  for  the  purpose  of 
preserving  or  promoting  health,  or  that 
it  had  any  relation  whatever  to  that 
subject.  When  it  is  manifest,  as  it  is  in 
this  case,  that  the  law  has  no  relation 
whatever  to  the  subject  of  health,  and 
that  its  real  object  and  purpose  was  to 
regulate  the  hours  of  labor,  between 
master  and  servant,  in  a  business  which 
ia  private,  and  not  dangerous  to  morals, 
or  to  health,  freedom  to  contract  with 
each  other,  defining  their  mutual  obliga- 
tions, cannot  be  prohibited  without  vio- 
lating the  fundamental  law.  .  .  .  The 
section  of  the  labor  law  with  which  we 
are  now  concerned  can  borrow  no 
strength  from  its  association  with  other 
sections  of  the  statute  that  may  be  good. 
The  single  section  of  the  labor  law  that 
we  are  now  dealing  with  must  stand  or 
fall  upon  its  own  intrinsic  character, 
and  can  receive  no  support  from  the 
company  in  which  it  is  found.  .  .  . 
What  the  learned  district  attorney  urges 
upon  us  ia  that,  since  the  section  is 
found  in  the  article  associated  with 
other  sections  prescribing  sanitary  regu- 
lations, we  must  assume  that  the  legis- 
latorg,  for  some  unexpressed  reason  suf- 
ficient to  them,  reached  the  conclusion 
that  a  baker  ought  not  to  be  permitted 
or  required  to  work  on  an  average  of 
more  than  ten  hours  in  a  day.  Of  course 
this  reasoning  is  without  force,  and  does 
not  meet  the  difiSculty."  Referring  to 
the  process  of  making  bread,  he  con- 
tinued: "It  has  never  been  supposed 
that  it  was  a  trade  or  vocation  that 
was  or  might  be  dangerous  to  health, 
morals,  or  good  order,  or  that  there  was 
anything  about  it  to  justify  legislation 
restricting  the  right  of  the  master  and 
servant  to  make  their  own  contracts, 
express  or  implied,  with  respect  to  hours 
of  work  or  the  terms  of  employment. 
There  is  nothing  in  the  record  before  us 
from  which  it  can  be  inferred  that  there 
was  any  ground  for  the  passage  of  the 


statute  as  a  police  regulation  for  the 
protection  of  health,  morals,  or  good 
order,  and,  hence,  it  cannot  be  upheld 
as  an  exercise  of  the  police  power.  It 
is  plain  discrimination  against  a  limited 
class  of  people  who  happen  to  be  obliged 
to  employ  labor  in  the  manufacture  of 
bread,  biscuit,  or  confectionery  in  those 
places  called  bakeries.  This  relatively 
small  class  are  restricted  by  the  statute 
to  the  regulations  there  prescribed 
with  respect  to  the  hours  of  labor  by 
their  employees,  and  are  prohibited  from 
agreeing  with  them  as  to  the  time  they 
are  to  work,  even  though  extra  pay 
should  be  given  for  over  work,  a  right 
which  the  law  gives  all  other  persons 
employing  labor..  If  the  legislature  can 
do  all  this,  then  the  right  to  enact 
what  wages  the  servant  shall  receive 
per  day  or  per  hour  must  necessarily 
follow  as  an  inevitable  conclusion.  A 
statute  fixing  the  wages  of  the  servant 
at  such  a  sum  as  to  enable  him  to  live 
more  comfortably  could  be  defended  as 
a  health  law  by  the  same  argument  and 
authority  adduced  in  support  of  the 
section  of  the  present  law,  the  violation 
of  which  is  the  only  crime  charged." 

ULoohner  v.  People  (1904)  198  U.  S. 
45,  49  L.  ed.  937,  25  Sup.  Ct.  Rep.  539,  3 
Ann.  Cas.  1133,  Peckham,  J.,  after  mak- 
ing this  statement,  continued  thus : 
"Statutes  of  the  nature  of  that  under 
review,  limiting  tne  hours  in  which 
grown  and  intelligent  men  may  labor 
to  earn  their  living,  are  mere  meddle- 
some interferences  with  the  rights  of  the 
individual,  and  they  are  not  saved  from 
condemnation  by  the  claim  that  they  are 
passed  in  the  exercise  of  the  police 
power  and  upon  the  subject  of  the 
health  of  the  individual  whose  rights 
are  interfered  with,  unless  there  be  some 
fair  ground,  reasonable  in  and  of  itself, 
to  say  that  there  is  material  danger  to 
the  public  health,  or  to  the  health  of 
the  employees,  if  the  hours  of  labor  are 
not  curtailed.  If  this  be  not  clearly 
the  case,  the  individuals  whose  rights 
are  thus  made  the  subject  of  legislative 
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viduals  engaged  in  the  occupation  of  a  baker.  To  the  contention  that 
the  law  might  be  sustained  on  the  ground  that  "it  is  to  the  interest 
of  the  state  that  its  population  should  be  strong  and  robust,  and  there- 
fore any  legislation  which  may  be  said  to  tend  to  make  people  healthy 
must  be  valid  as  health  laws,  enacted  under  the  police  power,"  was 
met  with  the  remark  that,  if  this  be  "a  valid  argument  and  a  justifi- 
■cation  for  this  kind  of  legislation,  it  follows  that  the  protection  of  the 
Federal  Constitution  from  undue  interference  with  liberty  of  per- 
son and  freedom  of  contract  is  visionary,  wherever  the  law  is  sought 
to  be  justified  as  a  valid  exercise  of  the  police  power.  Scarsely  any 
law  but  might  find  shelter  under  such  assumptions,  and  conduct,  prop- 
erly so-called,  as  well  as  contract,  would  come  under  the  restrictive 
sway  of  the  legislature."  It  was  declared  that  there  was  no  reason- 
able foundation  for  holding  the  statute  to  be  necessary  or  appropri- 
ate as  a  health  law  to  safeguard  the  public  health,  or  the  health  of 
persons  following  the  trade  in  question.^® 


interference  are  under  the  protection  of 
the  Federal  Constitution  regarding  their 
liberty  of  contract  as  well  as  of  person; 
and  the  legislature  of  the  state  has  no 
power  to  limit  their  right  as  proposed 
in  this  statute.  All  that  it  could  prop- 
erly do  has  been  done  by  it  with  regard 
to  the  conduct  of  bakeries,  as  provided 
for  in  the  other  sections  of  the  act. 
.  .  .  It  is  manifest  to  us  that  the 
limitation  of  the  hours  of  labor  as  pro- 
vided for  in  this  section  of  the  statute 
under  which  the  indictment  was  found, 
and  the  plaintiff  in  error  convicted, 
has  no  such  direct  relation  to.  and 
no  such  substantial  effect  upon,  the 
health  of  the  employee,  as  to  justify 
us  in  regarding  the  section  as  really  a 
health  law.  It  seems  to  us  that  the 
real  object  and  purpose  were  simply  to 
regulate  the  hours  of  labor  between  the 
master  and  his  employees  (all  being 
men,  sui  juris),  in  a  private  business, 
not  dangerous  in  any  degree  to  morals, 
or  in  any  real  and  substantial  degree 
to  the  health  of  the  employees.  Under 
such  circumstances  the  freedom  of 
master  and  employee  to  contract  with 
each  other  in  relation  to  their  employ- 
ment, and  in  defining  the  same,  cannot 
lie  prohibited  or  interfered  with,  with- 
out violating  the  Federal  Constitution." 
16  The  following  remarks  were  made 
•with  regard  to  the  question  of  fact 
upon  which  the  validity  of  the  statute 
depended  (p.  59)  :   "We  think  that  there 


can  be  no  fair  doubt  that  the  trade  of 
a  baker,  in  and  of  itself,  is  not  an  un- 
healthy one  to  that  degree  which  would 
authorize  the  legislature  to  interfere 
with  the  right  to  labor,  and  with  the 
right  of  free  contract  on  the  part  of 
the  individual,  either  as  employer  or 
employee.  In  looking  through  statis- 
tics regarding  all  trades  and  occu- 
pations, it  may  be  true  that  the 
trade  of  a  baker  does  not  appear 
to  be  as  healthy  as  some  other  trades, 
and  is  also  vastly  more  healthy  than 
still  others.  To  the  common  un- 
derstanding the  trade  of  a  baker  has 
never  been  regarded  as  an  unhealthy 
one.  Very  likely  physicians  would  not 
recommend  the  exercise  of  that  or  of 
any  other  trade  as  a  remedy  for  ill 
health.  Some  occupations  are  more 
healthy  than  others,  but  we  think  there 
are  none  which  might  not  come  under 
the  power  of  the  legislature  to  supervise 
and  control  the  hours  of  working  there- 
in, if  the  mere  fact  that  the  occupation 
is  not  absolutly  and  perfectly  healthy 
is  to  confer  that  right  upon  the  legis- 
lative department  of  the  government. 
It  might  be  safely  affirmed  that  almost 
all  occupations  more  or  less  affect  the 
health.  There  must  be  more  than  the 
mere  fact  of  the  possible  existence  of 
some  small  amount  of  unhealthiness  to 
warrant  legislative  interference  with 
liberty.  It  is  unfortunately  true  that 
labor,  even  m  any  department,  may  pos- 
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The  argument  that  the  restriction  of  the  hours  of  labor  in  the 
case  of  bakers  was  valid  "because  it  tended  to  cleanliness  on  the  part 
of  the  works,  as  a  man  was  more  apt  to  be  cleanly  when  not  over- 
worked, and  if  cleanly,  then  his  output  was  more  likely  to  be  so," 
was  considered  to  be  insufficient  to  justify  the  legislature  in  passing 
the  law. 

Harlan,  J.,  who  delivered  one  of  the  dissenting  opinions, 
observed  (p.  68)  that  the  conditions  under  which  the  judiciary  may 
declare  statutes  which  interfere  with  freedom  of  contract  to  be  in 
excess  of  legislative  authority  are  to  be  determined  with  reference 
to  the  rule  that  an  enactment,  Federal  or  state,  "is  never  to  be  dis- 
regarded or  held  invalid,  unless  it  be,  beyond  question,  plainly  and 
palpably  in  excess  of  legislative  power."  The  statute  in  question  he 
considered  to  have  been  plainly  enacted  to  protect  the  physical  well- 
being  of  those  who  work  in  bakery  or  confectionery  establishments.*'^ 
He  qiioted  some  striking  statements  of  medical  writers  with  regard 
to  the  extremely  unhealthy  character  of  the  labor  of  bakers,  and  re- 
ferred briefly  to  the  difference  of  opinion  among  economists  regard- 
ing the  extent  to  which  it  is  justifiable  for  the  state  to  interfere  with 
the  industrial  freedom  of  its  citizens.  These  broader  economic  as- 
pects of  the  matter  he  deemed  it  unnecessary  to  discuss,  saying  (p. 

sibly  carry  with  it  the  seeds  of  unhealth-  people  of  New  York  that,  as  a  general 
iness.  But  are  we  all,  on  that  account,  rule,  and  in  the  case  of  the  average 
at  the  mercy  of  legislative  majorities?  man,  labor  in  excess  of  sixty  hours 
A  printer,  a  tinsmith,  a  locksmith,  a  during  a  week  in  such  establishments 
carpenter,  a  cabinetmaker,  a  dry  goods  may  endanger  the  health  of  those  who 
clerk,  a  bank's,  a  lawyer's,  or  a  physi-  thus  labor.  Whether  or  not  this  be 
cian's  clerk,  or  a  clerk  in  almost  any  wise  legislation,  it  is  not  the  province 
kind  of  business,  would  all  come  under  of  the  court  to  inquire.  Under  our 
the  power  of  the  legislature,  on  this  as-  systems  of  government,  the  courts  are 
sumption.  No  trade,  no  occupation,  no  not  cencerned  with  the  wisdom  or  policy 
mode  of  earning  one's  living,  could  es-  of  legislation.  So  that,  in  determining 
cape  this  all-pervading  power,  and  the  the  question  of  power  to  interfere  with 
acts  of  the  legislature  in  limiting  the  liberty  of  contract,  the  court  may  in- 
hours  of  labor  in  all  employments  would  quire  whether  the  means  devised  by  the 
be  valid,  although  such  limitation  might  state  are  germane  to  an  end  which  may 
seriously  cripple  the  ability  of  the  la-  be  lawfully  accomplished,  and  have  a 
borer  to  support  himself  and  his  real  or  substantial  relation  to  the  pro- 
family."  tection  of  health,  as  involved  in  the 
IT  The  learned  judge  observed:  ''It  daily  work  of  the  persons,  male  and 
may  be  that  the  statute  had  its  origin,  female,  engaged  in  bakery  and  confec- 
in  part,  in  the  belief  that  the  employers  tionery  establishments.  But  when  this, 
and  employees  in  such  establishments  inquiry  is  entered  upon  I  find  it  im- 
were  not  upon  an  equal  footing,  and  possible,  in  view  of  common  experience, 
til  at  the  necessities  of  the  latter  often  to  say  that  there  is  here  no  real  or  sub- 
compelled  them  to  submit  to  such  ex-  stantial  relation  between  the  means  em- 
actions  as  unduly  taxed  their  strength,  ployed  by  the  state  and  the  end  sought 
Be  this  as  it  may,  the  statute  must  be  to  be  accomplished  by  its  legislation." 
taken  as   expressing  the   belief   of   the 
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72)  :  "It  is  enough  for  the  determmation  of  this  case,  and  it  is 
enough  for  this  court  to  know,  that  the  question  is  one  about  which 
there  is  room  for  debate  and  for  an  honest  difference  of  opinion. 
There  are  many  reasons  of  a  weighty,  substantial  character,  based 
upon  the  experience  of  mankind,  in  support  of  the  theory  that,  all 
things  considered,  more  than  ten  hours'  steady  work  each  day,  from 
week  to  week,  in  a  bakery  or  confectionery  establishment,  may  en- 
danger the  health  and  shorten  the  lives  of  the  workmen,  thereby 
diminishing  thir  physical  and  mental  capacity  to  serve  the  state  and 
to  provide  for  those  dependent  upon  them."  These  considerations 
apparently  afforded  a  perfectly  satisfactory  ground  for  affirming  the 
validity  of  the  enactment  in  question.  It  is  difficult  to  avoid  the 
conclusion  that  the  action  of  the  majority  of  the  court  in  overmling 
the  opinion  of  the  legislature  as  to  the  essentially  unhealthy  char- 
acter of  work  in  bakeries  involved,  under  the  given  circumstances,. 
a  real  departure  from  the  general  principle  which  the  same  tribunal 
had  previously  formulated  as  a  suitable  criterion  for  determining 
whether  an  enactment  which  was  professedly  passed  as  a  "health 
law^'  should  be  upheld  as  such.  See  subsec.  j,  infra.  The  annul- 
ment of  the  statute  under  discussion  seems  to  have  contravened 
that  principle  as  clearly  as  the  reversal  of  a  verdict  based  upon 
evidence  from  which  reasonable  men  might  with  propriety  draw 
different  conclusions  would  contravene  a  fundamental  rule  of  com- 
mon-law procedure. 

The  essence  of  the  position  taken  by  Justice  Holmes  is  indicated 
by  the  statement  with  which  his  opinion  begins,  viz. ;  "This  case  is 
decided  upon  an  economic  theory  which  a  large  part  of  the  country- 
does  not  entertain."  *'     With  this  view  the  present  writer  ventures 

18  See  p.  74.     The  learned  judge  con-  laws    are    ancient    examples.      A    more 

tinued   thus:      "If    it   were   a   question  modern   one   is   the   prohibition   of   lot- 

whether  I   agreed  with  that  theory,   I  teries.     .     .     .     The   14th  Amendment 

should   desire  to   study   it  further  and  does   not   enact   Mr.   Herbert   Spencer's 

long     before     making     up     my     mind.  Social    Statics.      ...      A    Constitu- 

But  I   do  not  conceive  that  to  be  my  tion     is     not    intended     to    embody    a 

duty,    because   I    strongly   believe   that  particular  economic  theory,  whether  of 

my    agreement     or     disagreement    has  paternalism    and   the    organic    relation 

nothing  to  do  with  the  right  of  a  ma  of    the    citizen    to    the    state    or    of 

jority  to  embody  their  opinions  in  law.  Missez  faire.     It  is  made  for  people  of 

It    is    settled    by   various    decisions    of  fundamentally  differing  views,  and  the 

this  court  that  state  Constitutions  and  accident  of  our  finding  certain  opinions 

state  laws   may  regulate   life   in  many  natural  and  familiar,  or  novel,  and  even 

ways    which   we,    as    legislators,    might  shocking,    ought    not    to    conclude    our 

think  as  injudicious,  or,  if  you  like,  as  judgment    upon    the    question    whether 

tyrannical,  as  this,  and  which,  equally  statutes  embodying  them  conflict  with 

with    this,    interfere    with    the    liberty  the  Constitution  of  the  United  States. 

to   contract.     Sunday   laws   and  usury  ...    I  think  that  the  word  'liberty,'  in. 
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to  express  his  concurrence.  But  the  current  of  decisions  has  been, 
running  so  strongly  against  it  for  more  than  a  quarter  of  a  century, 
that  there  is  virtually  no  possibility  of  its  now  prevailing,  even  on 
the  authority  of  so  eminent  a  judge  as  the  one  who  propounded  it. 
An  enactment  (now  repealed)  which  provided  that  ten  hours' 
work  in  twelve  hours  should  be  considered  a  day's  work  on  railroads, 
and  that,  if  employed  longer,  the  employee  should  receive  propor- 
tional compensation  for  the  extra  service,  was  held  by  the  supreme 
court  not  to  be  an  unconstitutional  interference  with  the  property 
rights  of  railroad  companies.  The  ratio  decidendi  was  that  by  such 
an  enactment  the  rate  of  wages  was  not  fixed,  nor  the  making  of 
special  contracts  forbidden.  Its  effect  was  merely  to  create  a  lia- 
bility which  the  law  would  imply,  in  the  absence  of  a  special  agree- 
ment.^' A  more  recent  statute  by  which  it  was  declared  to  be 
unlawful  to  require  or  permit  any  telegraph  or  telephone  operator 
who  directs  the  movements  of  trains  to  remain  on  duty  more  than 
eight  hours  in  a  day  of  twenty-four  has  been  upheld  by  the  court  of 
appeals.^" 


the  14th  Amendment,  is  perverted  when 
it  is  held  to  prevent  the  natural  out- 
■come  of  a  dominant  opinion,  unless  it 
can  be  said  that  a.  rational  and  fair 
man  necessarily  would  admit  that  the 
statute  proposed  would  infringe  funda- 
mental principles  as  they  have  been 
understood  by  the  traditions  of  our 
people  and  our  law.  It  does  not  need 
research  to  show  that  no  such  sweeping 
condemnation  can  be  passed  upon  the 
statute  before  us.  A  reasonable  man 
might  think  It  a  proper  measure  on  the 
score  of  health.  Men  whom  I  certainly 
could  not  pronounce  unreasonable  would 
uphold  it  as  a  first  instalment  of  a 
general  regulation  of  the  hours  of  work. 
Whether  in  the  latter  aspect  it  would 
be  open  to  the  charge  of  inequality  I 
think  it  unnecessary  to  discuss." 

19  People  v.  Phyfe  (1890)  48  N.  Y. 
S.  R.  350,  20  N.  Y.  Supp.  461.  The 
judgment  of  the  supreme  court  in  this 
case  was  reversed  by  the  court  of  ap- 
peals (see  [1893]  136  N.  Y.  554,  19 
X.R.A.  141,  49  N.  Y.  S.  R.  680,  32  N.  E. 
978)  ;  but  the  question  of  constitution- 
alitv  was  not  discussed. 

tiO  People  V.  Erie  R.  Co.  (1910)  198 
N.  Y.  369,  29  L.R.A.(N.S.)  240,  139  Am. 
St.  Rep.  828,  91  N.  E.  849,  19  Ann.  Cas. 
811.  In  delivering  the  opinion  of  the 
<iourt,    Hiscock,    J.,    said:     "I    do    not 


think  .  .  .  that  we  can  say  that 
the  facts  so  conclusively  show  a  lack 
of  relation  between  the  legislation  and 
the  justifiable  ends  sought  to  be  gained 
that  we  can  condemn  the  statute  as 
unconstitutional.  For,  while  each  of 
the  duties  performed  by  the  operator 
seemed  simple  enough,  still  as  a  whole 
they  form  quite  a  complicated  series  of 
acts  in  the  transmission  of  signals,  and 
giving  of  orders  and  the  movement  of 
trains,  and  while  the  actual  time  oc- 
cupied in  performing  these  acts  is  not 
large,  still  the  employee  for  the  proper 
discharge  of  his  duties  is  compelled 
to  be  on  the  alert  during  the  entire 
time  of  his  employment,  and  it  not  in- 
frequently happens  that  lack  of  active 
occupation  during  hours  of  duty  is 
more  trying  than  work  itself.  Thus  it 
is  not  all  inconceivable  that  such  an 
employee  subjected  to  too  long  hours  of 
duty  and  confinement  might  become 
physically  fatigued  and  mentally  inert, 
and  make  mistakes  which  would  lead  to 
the  destruction  of  life.  This  being  so,  it 
was  permissible  for  the  legislature  to 
pass  a  statute  limiting  the  hours  of  la- 
l)or,  and  it  cannot  be  said  that  there  is 
no  reason  or  argument  to  support  its 
judgment  that  eight  hours  was  a  prop- 
er limit.  The  control  of  such  a  matter 
by   the  legislature   would   naturally   be 
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Ji.  Ohio. — By  one  of  the  inferior  courts  the  statute  which  provides 
that  ten  hours  shall  constitute  a  day's  work  for  certain  classes  of  rail- 
way employees,  has  been  pronounced  invalid,  as  being  in  conflict  with 
the  provision  in  the  state  Constitution  which  guarantees  the  right  of 
enjoying  liberty,  and  acquiring,  possessing,  and  protecting  property, 
and  also  as  denying  the  equal  protection  of  the  laws,  and  depriving 
citizens  of  their  property  without  due  process  of  law.^' 

i.  Rhode  Island. — It  has  been  laid  down  that  the  legislature  is 
authorized,  under  its  police  power,  to  limit  the  working  hours  of  cer- 
tain employees  of  a  street  railway  corporation  to  ten  out  of  twenty- 
four.*^ 


exercised  by  virtue  of  the  police  power. 
If  the  form  of  the  statute  in  question 
could  be  critized  as  relating  only  to 
corporations  engaged  in  the  operation 
of  railroads,  and  therefore  unduly  dis- 
criminatory against  them,  it  now  being 
settled  that  an  individual  as  well  as  a 
corporation  may  operate  a  railroad 
(Phcenix  v.  Gannon  [1909]  195  N.  Y. 
471,  88  N.  E.  1066),  I  think  that  we 
might  take  judicial  notice  of  the  fact 
that  all  of  the  railroads  in  the  state 
to  which  this  act  could  apply  are  and 
almost  necessarily  must  be  operated  by 
corporations,  and  not  by  individuals, 
since  the  latter  have  no  power  to  acquire 
land  by  eminent  domain  for  railroad 
purposes.  Hammond  Packing  Co.  v. 
Arkansas  (1908)  212  U.  S.  322,  53  L. 
ed.  530,  29  Sup.  Ct.  Eep.  370,  15  Ann. 
Cas.  645.  Moreover,  even  if  the  statute 
failed  as  a  valid  exercise  of  the  police 
power,  personally  I  am  not  doubtful 
that  under  its  reserved  control  over  cor- 
porations the  legislature  might  pass 
such  an  act  in  regulation  of  the  per- 
formance of  the  business  for  which  a 
railroad  was  organized." 

81  Wheeling  Bridge  t&  Terminal  li.  Co. 
V.  Oilmore  (1894)  8  Ohio  C.  C.  658,  4 
Ohio  C.  D.  366  (act  of  April  14,  1886). 
It  was  laid  down  that,  except  in  so  far 
as  the  exercise  of  the  police  power  was 
concerned,  the  state  has  no  more  right 
to  interfere  with  the  contracts  of  rail- 
way servants  who  are  sui  juris  than 
with  those  of  other  classes  of  employers. 

22  In  Re  Ten  Hour  Law,  (1907)  24 
E.  I.  603,  61  LJl_A.  612,  54  Atl.  602. 
(opinion  of  supreme  court  with  regard 
to  Pub.  Laws,  chap.  1004,  act  of  April 
4,  1902 ) ,  referring  to  Holden  v.  Hardy, 
subsec.  },  infra,  the  court  said:  "That 
decision    goes   much    farther   than    the 


question  here  presented,  because  the  law 
affected  cases  based  primarily  on  private 
contracts.  The  law  before  us  is  more 
clearly  within  such  [i.  e.,  police]  power, 
for  the  triple  reason  that  it  deals  with 
public  corporations,  the  use  of  a  public 
franchise,  and  a  provision  for  public 
safety.  It  has  been  held,  in  many  cases, 
that  any  one  of  these  grounds  is  suffi- 
cient to  sustain  an  exercise  of  the  police 
power."  The  objection  that  the  act  in- 
fringed the  right  of  contract  was  consid- 
ered to  be  answered  by  the  same  de- 
cision, since  "the  police  power  stands 
above  private  rights  in  matters  affecting 
the  public  welfare."  Reference  was  al- 
so made  to  State  v. 
R.  I.  77,  48  L.R.A. 
in     which     it     had 


Dalton  (1900)  22 
775,  46  Atl.  234, 
been  laid  down 
contract    is    "im- 


that  the  right  of 
paired  whenever  the  legislature  pro- 
hibits a  man  from  carrying  on  his  busi- 
ness in  his  own  way,  provided  .  .  . 
that  it  is  not  a,  business  which  is  af- 
fected with  a  public  use  or  interest." 
The  law  in  question  was  declared  to  be 
clearly  within  the  latter  proviso. 
Replying  to  the  objection  that  the  law 
was  not  a  proper  exercise  of  police  pow- 
er, because  it  exempted  from  its  opera- 
tion cases  of  existing  written  contracts, 
the  court  said:  "While  there  may  be 
no  obvious  reason  for  exempting  from 
the  operation  of  the  present  statute 
cases  of  existing  written  contracts  under 
which  there  might  be  as  great  danger 
to  the  public  from  the  strain  of  exces- 
sive labor  as  in  cases  where  there  is  no 
such  contract,  so,  on  the  other  hand, 
such  exemption  is  not  obviously  arbi- 
trary, partial,  or  oppressive.  Assuming 
knowledge  of  the  facts  on  the  part  of  the 
legislature,  it  may  be  that  written  con- 
tracts were  so  few,  or  held  by  men  of 
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j.  Utah. — By  the  Supreme  Court  of  the  United  States,  the  validity 
of  the  Utah  enactment  which  prohibits  the  employment  of  workmen 
in  underground  mines  or  workings  more  than  eight  hours  a  day,  ex- 
cept in  cases  of  emergency,  where  life  or  property  is  in  imminent 
danger,  has  been  sustained  against  the  objections  that  it  violates  the 
14th  Amendment  to  the  Federal  Constitution  by  abridging  the  privi- 
leges or  immunities  of  its  citizens,  by  depriving  them  of  their  prop- 
erty without  due  process  of  law,  and  by  denying  to  them  the  equal 
protection  of  the  laws.  The  decisions  which  had  been  adduced  in 
support  of  the  contention  that  statutes  restricting  the  hours  of  labor 
are  unconstitutional  were  dismissed  with  the  remark  that  "they  have 
no  application  to  cases  where  the  legislature  had  adjudged  that  a  limi- 
tation is  necessary  for  the  preservation  of  the  health  of  employees, 
and  there  are  reasonable  grounds  for  believing  that  8uch  determina- 
tion is  supported  by  the  facts.  The  question  in  each  case  is  whether 
the  legislature  has  adopted  the  statute  in  exercise  of  a  reasonable  dis- 
cretion, or  whether  its  action  be  a  mere  excuse  for  an  unjust  discrim- 
ination, or  the  oppression  or  spoliation  of  a  particular  class."  ^ 


such  experience  and  skill,  or  applicable 
to  such  conditions  of  labor,  as  to  make 
the  exemption  reasonable  and  proper 
so  far  as  the  public  are  concerned.  It 
is  a  general  rule  that  a  law  must  apply 
equally  to  all  of  the  class  aflfeeted  by 
it,  and  this  law  applies  to  all  contracts 
for  labor  on  street  railroads  other  than 
those  under  existing  written  contracts. 
It  is  prospective  in  its  operation,  and 
as  the  written  contracts  expire  it  will 
embrace  all.  The  mere  fact  that  one 
class  is  not  embraced  in  a  law  when 
it  might  be  is  not  enough  of  itself  to 
render  the  law  invalid." 

iiHoUen  v.  Hardy  (1897)  169  U.  S. 
366,  42  L.  ed.  780,  18  Sup.  Ct.  Rep.  383, 
affirming  State  v.  Holden  (Holden  v. 
Hardy)  (1896)  14  Utah,  71,  37  L.R.A. 
103,  46  Pac.  756  (act  of  March  30, 
1896).  In  that  case  an  employer  was 
arrested  under  a,  warrant  issued  upon 
a  complaint  charging  him  before  a  jus- 
tice with  a  contravention  of  the  stat- 
ute. He  admitted  the  facts,  but  set  up 
the  defense  that  they  did  not  constitute 
a  crime,  t>ecause  the  statute  was  re- 
pugnant to  the  Constitution  of  the  Unit- 
ed States.  The  petitioner,  having  been 
convicted,  sued  out  a  writ  of  habeas 
corpus  from  the  supreme  court  of  the 
state,  annexing  a  copy  of  the  proceed- 
ings before  the  justice  of  the  peace,  and 


praying  his  discharge.  The  supreme 
court  denied  his  application,  and  re- 
manded him  to  the  custody  of  the  sher- 
iff, whereupon  he  sued  out  a  writ  of 
error,  in  the  Federal  Supreme  Court,  as- 
signing the  unconstitutionality  of  tlie 
law.  After  reviewing  various  cases  de- 
cided with  reference  to  the  14th  Amend- 
ment of  the  Federal  Constitution,  the 
court  observed  that  they  "demonstrate 
that,  in  passing  upon  the  validity  of 
state  legislation  under  that  amendment, 
this  Court  has  not  failed  to  recognize 
the  fact  that  the  law  is,  to  a  certain  ex- 
tent, a  progressive  science;  that  in 
some  of  the  states  methods  of  proce- 
dure, which  at  the  time  the  Constitution 
was  adopted  were  deemed  essential  to 
the  protection  and  safety  of  the  people, 
or  to  the  liberty  of  the  citizen,  have 
been  found  to  be  no  longer  necessary; 
that  restrictions  which  had  formerly 
been  laid  upon  the  conduct  of  individ- 
uals, or  of  classes  of  individuals,  had 
proved  detrimental  to  their  interests; 
while,  upon  the  other  hand,  certain  other 
classes  of  persons,  particularly  those  en- 
gaged in  dangerous  or  unhealthful  em- 
ployments, have  been  found  to  be  in 
need  of  additional  protection."  It  was 
furthermore  laid  down  that  the  right 
of  contract  is  "subject  to  certain  limita- 
tions which  the  state  may  lawfully  im- 
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pose  in  the  exercise  of  its  police  powers. 
While  this  power  is  inherent  in  all 
governments,  it  has  doubtless  been 
greatly  expanded  in  its  application  dur- 
ing the  past  century,  owing  to  an  enor- 
mous increase  in  the  number  of  occupa- 
tions which  are  dangerous,  or  so  far 
detrimental  to  the  health  of  employees 
as  to  demand  special  precautions  for 
their  well-being  and  protection,  or  the 
safety  of  adjacent  property.  .  .  . 
While  the  business  of  mining  coal  and 
manufacturing  iron  began  in  Pennsyl- 
vania as  early  as  1716,  anJ  in  Virginia, 
North  Carolina,  and  Massachusetts  even 
earlier  than  this,  both  mining  and  manu- 
facturing were  carried  on  in  such  a 
limited  way  and  by  such  primitive 
methods  that  no  special  laws  were  con- 
sidered necessary,  prior  to  the  adoption 
of  the  Constitution,  for  the  protection  of 
the  operatives;  but,  in  the  vast  pro- 
portions which  these  industries  have 
since  assumed,  it  has  been  found  that 
they  can  no  longer  be  carried  on  with 
•due  regard  to  the  safety  and  health  of 
those  engaged  in  them,  without  special 
protection  against  the  dangers  neces- 
sarily incident  to  these  employments. 
In  consequence  of  this,  laws  have  been 
enacted  in  most  of  the  states,  designed 
to  meet  these  exigencies,  and  to  se- 
cure the  safety  of  persons  peculiarly  ex- 
posed to  these  dangers.  .  .  .  These 
statutes  have  been  repeatedly  enforced 
by  the  courts  of  the  several  states ;  their 
validity  assumed,  and,  so  far  as  we  are 
informed,  they  have  been  uniformly 
held  to  be  constitutional.  .  .  .  But 
if  it  be  within  the  power  of  a  legislature 
to  adopt  such  means  for  the  protection 
■of  the  lives  of  its  citizens,  it  is  difficult 
to  see  why  precautions  may  not  also 
be  adopted  for  the  protection  of  their 
health  and  morals.  It  is  as  much  for 
the  interest  of  the  state  that  the  public 
health  should  be  preserved  as  that  life 
should  be  made  secure.  .  .  .  Upon 
the  principles  above  stated,  we  thinic  the 
act  in  question  may  be  sustained  as  a 
valid  exercise  of  the  police  power  of 
the  state.  The  enactment  does  not  pro- 
fess to  limit  the  hours  of  all  workmen, 
hut  merely  those  who  are  employed  in 
underground  mines,  or  in  the  smelting, 
reduction,  or  refining  of  ores  or  met- 
als. These  employments,  when  too 
long  pursued,  the  legislature  has  judged 
to  be  detrimental  to  the  health  of  the 
employees,  and,  so  long  as  there  are 
reasonable   grounds   for   believing   that 


this  is  so,  its  decisions  upon  this  sub- 
ject cannot  be  reviewed  by  the  Federal 
courts.  While  the  general  experience 
of  mankind  may  justify  us  in  believing 
that  men  may  engage  in  ordinary  em- 
ployments more  than  eight  hours  per 
day  without  injury  to  their  health,  it 
does  not  follow  that  labor  for  the  same 
length  of  time  is  innocuous  when  carried 
on  beneath  the  surface  of  the  earth, 
where  the  operative  is  deprived  of  fresh 
air  and  sunlight,  and  is  frequently  sub- 
jected to  foul  atmosphere  and  a  very 
high  temperature,  or  to  the  influence 
of  noxious  gases,  generated  by  the 
processes  of  refining  or  smelting."  An- 
other passage  which  may  be  quoted  is 
the  following:  "The  legislature  has  al- 
so recognized  the  fact,  which  the  ex- 
perience of  legislators  in  many  states 
has  corroborated,  that  the  proprietors 
of  these  establishments  and  their  opera- 
tives do  not  stand  upon  an  equality, 
and  that  their  interests  are,  to  a  cer- 
tain extent,  confiicting.  The  former 
naturally  desire  to  obtain  as  much  la- 
bor as  possible  from  their  employees, 
while  the  latter  are  often  induced  by  the 
fear  of  discharge  to  conform  to  regula- 
tions which  their  judgment,  fairly  ex- 
ercised, would  pronounce  to  be  detri- 
mental to  their  health  or  strength.  In 
other  words,  the  proprietors  lay  down 
the  rules  and  the  laborers  are  practical- 
ly constrained  to  obey  them.  In  such 
cases  self-interest  is  often  an  unsafe 
guide,  and  the  legislature  may  properly 
interpose  its  authority.  It  may  not  be 
improper  to  suggest  in  this  connection 
that,  although  the  prosecution  in  this 
case  was  against  the  employer  of  labor, 
who  apparently  under  the  statute  is  the 
only  one  liable,  his  defense  is  not  so 
much  that  his  right  to  contract  has  been 
infringed  upon,  but  that  the  act  works 
a  peculiar  hardship  to  his  employees, 
whose  right  to  labor  as  long  as  they 
please  is  alleged  to  be  thereby  violated. 
The  argument  would  certainly  come 
with  better  grace  and  greater  cogency 
from  the  latter  class.  But  the  fact  that 
both  parties  are  of  full  age  and  compe- 
tent to  contract  does  not  necessarily  de- 
prive the  state  of  the  power  to  interfere 
where  the  parties  do  not  stand  upon  an 
equality,  or  where  the  public  health  de- 
mands that  one  party  to  the  contract 
shall  be  protected  against  himself.  'The 
state  still  retains  an  interest  in  his  wel- 
fare, however  reckless  he  may  be.  The 
whole  is  no  greater  than  the  sum  of  all 
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C.  Enactments  eelating  to  the  abandonment  of  the  seevice. 

BY  EMPLOYEES. 

2832.  Generally. — In  a  case  in  -which  the  congressional  statute  that 
authorizes  the  arrest  of  deserting  seamen,  and  their  return  to  the  ves- 
sels which  they  have  abandoned,  was  held  not  to  be  in  conflict  with 
the  13th  Amendment  of  the  Federal  Constitution,  by  which  slavery 
and  involuntary  servitude  is  abolished.  Brown,  J.,  after  referring  in 
the  opinion  delivered  by  him  for  the  majority  of  the  court,  to  the- 
English  statutes,  which  provided  for  the  imprisonment  of  servants- 
who  left  their  employment  without  a  valid  reason,  remarked :  "The- 
breach  of  a  contract  for  personal  service  [by  the  servant]  has  not 
been  recognized  ...  in  [the  United  States]  as  involving  a  lia- 
bility to  criminal  punishment,  except  in  the  cases  of  soldiers,  sailors,, 
and  possibly  some  others,  and  public  opinion  would  not  tolerate  a 
statute  to  that  effect."  ^ 

the    parts,    and    when    the    individual  lawful,  but  that  a  servitude  which  was. 

health,safety,  and  welfare  are  sacrificed  knowingly    and    willingly    entered    into- 

or  neglected,  the  state  must  suffer.'  "  could  not  be  termed  involuntary.    Thus, 

The  validity  of  this  statute  was  again  if  one  should  agree,  for  a  yearly  wage, 

affirmed  by  the  state  court  in  Short  v.  to  serve  another  in  a  particular  capacity 

Bullion-Beck  &  0.  Min.  Go.    (1899)    20  during    his    life,    and    never    leave    his 

Utah,  20,  45  L.R.A.   603,   57  Pae.   720.  estate    without    his    consent,    the    con- 

1  Robertson  v.  Baldwin  (1897)  165  tract  might  not  be  enforceable  for  the 
U.  S.  275,  41  L.  ed.  715,  17  Sup.  Ct.  want  of  a  legal  remedy,  or  mig'ht  be 
Rep.  326.  The  actual  question  in-  void  upon  grounds  of  public  policy,, 
volved  in  the  case  was  thus  discussed:  but  the  servitude  could  not  be  properly 
"Does  the  epithet  'involuntary'  attach  termed  involuntary.  Such  agreements, 
to  the  word  'servitude'  continuously,  and  for  a  limited  personal  servitude  at  one 
make  illegal  any  service  which  becomes  time  were  veiy  common  in  England, 
involuntary  at  any  time  during  its  ex-  and  by  statute  of  June  17,  1823,  4  Geo.. 
istence;  or  does  it  attach  only  at  the  IV.  chap.  34,  §  3,  it  was  enacted  that 
inception  of  the  servitude,  and  charac-  if  any  servant  in  husbandry,  or  any 
terize  it  as  unlawful  because  unlaw-  artificer,  calico  printer,  handicrafts- 
fully  entered  into?  If  the  former  be  man,  miner,  collier,  keelman,  pitman, 
the  true  construction,  then  no  one,  not  glassman^  potter,  laborer,  or  other  per- 
even  a  soldier,  sailor,  or  apprentice,  son  should  contract  to  serve  another 
can  surrender  his  liberty,  even  for  a  for  a  definite  time,  and  should  desert 
day;  and  the  soldier  may  desert  his  such  service  during  the  term  of  the 
regiment  upon  the  eve  of  battle  or  the  contract,  he  was  made  liable  to  a 
sailor  may  abandon  his  ship  at  any  criminal  punishment.  .  .  .  The  pro- 
intermediate  port  or  landing,  or  even  hibition  of  slavery,  in  the  13th  Amend- 
in  a  storm  at  sea,  provided  only  he  ment,  is  well  known  to  have  been 
can  find  means  of  escaping  to  another  adopted  with  reference  to  a  state  of 
vessel.  If  the  latter,  then  an  individual,  affairs  which  had  existed  in  certain 
may,  for  a  valuable  consideration,  con-  states  of  the  Union  since  the  founda- 
tract  for  the  surrender  of  his  personal  tion  of  the  government,  while  the  ad- 
liberty  for  a  definite  time  and  for  a  dition  of  the  words  'involuntary- 
recognized  purpose,  and  subordinate  his  servitude'  were  said  in  the  Hlaughter- 
going  and  coming  to  the  will  of  another  house  Cases  (1872)  16  Wall.  36,  21 
during  the  continuance  of  the  contract?  L.  ed.  394,  to  have  been  intended  to- 
— not  that  all  such  contracts  would  be  cover   the   system   of   Mexican   peonage- 
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One  of  the  instances  to  which  the  concluding  -words  of  the  qualify- 
ing clause  in  the  statement  may  be  supposed  to  have  reference  is  indi- 
cated by  the  assertion  made,  arguendo,  by  a  Federal  judge,  that  "it  is 
competent  for  legislation  to  make  it  a  criminal  offense  for  an  em- 
ployee, without  giving  reasonable  notice,  to  suddenly  quit  duties  the 
continued  performance  of  which,  for  the  time  being,  under  the  con- 
ditions of  the  particular  calling,  is  necessary  to  prevent  the  endanger- 
ing of  life,  health,  or  limb,  or  inflicting  other  grievous  inconvenience 
and  sacrifice  upon  the  public."  * 


and  the  Chinese  coolie  trade,  the 
practical  operation  of  which  might 
have  been  a  revival  of  the  institution 
of  slavery  under  a  different  and  less 
offensive  name.  It  is  clear,  however, 
that  the  amendment  was  not  intended 
to  introduce  any  novel  doctrine  with 
respect  to  certain  descriptions  of  serv- 
ice which  have  always  been  treated 
as  exceptional;  such  as  military  and 
naval  enlistments,  or  to  disturb  the 
right  of  parents  and  guardians  to  the 
custody  of  their  minor  children  or 
wards.  The  amendment,  however, 
makes  no  distinction  between  a  public 
and  a  private  service.  To  say  that 
persons  engaged  in  a  public  service  are 
not  within  the  amendment  is  to  admit 
that  there  are  exceptions  to  its  gen- 
eral language,  and  the  further  question 
is  at  once  presented,  Where  shall  the 
line  he  drawn?  We  know  of  no  bet- 
ter answer  to  make  than  to  say  that 
services  which  have,  from  time  im- 
memorial, been  treated  as  exceptional, 
shall  not  be  regarded  as  within  its  pur- 
view." In  his  dissenting  opinion  Judge 
Harlan  said:  "If  it  be  said  that  gov- 
ernment may  make  it  a  criminal  of- 
fense, punishable  by  fine  or  imprison- 
ment or  both,  for  anyone  to  violate  his 
private  contract  voluntarily  made,  or 
to  refuse  without  sufficient  reason  to 
perform  it, — a  proposition  which  can- 
not, I  think,  be  sustained  at  this  day 
in  this  land  of  freedom, — it  would  by 
no  means  follow  that  government  could, 
by  force  applied  in  advance  of  due  con- 
viction of  some  crime,  compel  a  free- 
man to  render  personal  services  in  re- 
spect of  the  private  business  of  an- 
other." 

In  People  v.  Orange  County  Road 
Constr.  Co.  (1903)  175  N.  Y.  84,  65 
L.R.A.  33,  67  N.  E.  129,  Cullen,  J., 
said  that  as  the  point  was  not  involved 


in  the  case  before  the  court,  he  was  not 
prepared  either  to  assert  or  deny  the 
correctness  of  the  contention  of  counsel, 
that  "the  legislature  can  make  the 
breach  of  a  civil  contract,  solely  as 
such,  a  criminal   offense." 

In  Haight  v.  Badgeley  (1853)  15 
Barb.  499,  it  was  observed  by  Hand,  P. 
J.,  that  in  the  state  of  New  York  there 
never  had  been,  and  probably  never 
would  be,  criminal  proceedings  to  en- 
force a  contract  for  the  personal  serv- 
ices of  an  adult. 

In  BaMey  v.  State  (1908)  158  Ala. 
18,  48  So.  498,  the  court  said:  "It  is 
clear  that  a  mere  breach  of  contract 
cannot  be  made  the  foundation  for  a 
criminal  offense."  But  this  broad  state- 
ment is  obviously  incorrect,  unless  it  is 
understood  as  being  applicable  merely 
to  contracts  of  service. 

i  Peonage  Gases  (1903)  123  Fed.  671. 
The  passage  following  this  statement 
may  also  be  quoted:  "Surely  a  train 
despatcher,  indicted  for  suddenly  leav- 
ing the  service  without  giving  orders 
necessary  to  prevent  the  clash  of  oppos- 
ing trains  upon  a  railroad,  could  not 
successfully  plead,  when  destruction  of 
life  and  property  were  brought  about 
by  his  sudden  leaving,  that  he  could  not 
be  punished,  because  he  did  no  more 
than  breach  a  contract  of  service.  In 
these  and  like  cases,  the  criminal  law 
would  be  exerted  not  to  compel  per- 
formance, or  to  prevent  quitting  the 
service  in  a  reasonable  way,  but  be- 
cause, by  abandoning  it  in  an  unreason- 
able way,  the  employee  has  created  a 
condition  of  affairs,  the  natural,  direct, 
and  known  result  of  which  is  to  endan- 
ger life,  health,  or  limb,  or  to  inflict 
grievous  public  injury.  This  act  is  not 
planned  with  any  such  purpose.  It 
does  not  attempt  to  make  the  leaving 
of  the  service,  which  is  private  in  its 
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2833.  Enactments  relating  to  the  nonfraudulent  abandonment  of  serv- 
ice by  farm  laborers  after  the  receipt  of  advances. —  The  decisions  are 
not  harmonious  in  regard  to  the  constitutionality  of  enactments 
which,  without  the  insertion  of  any  restrictive  phraseology  specifically 
limiting  their  purview  to  cases  involving  fraud,  declare  that  a  farm 
laborer,  working  for  wages  or  shares,  who  repudiates  his  contract 
after  having  received  advances  or  supplies  on  the  faith  of  it,  is  guilty 
of  a  misdemeanor.^  The  several  grounds  upon  which  such  enact- 
ments have  been  attacked  are  as  follows: 

(1)  That  they  are  repugnant  to  the  13th  Amendment  of  the  Fed- 
eral Constitution  by  which  involuntary  servitude  is  abolished.  By 
two  of  the  inferior  Federal  courts  it  was  held  with  respect  to  the 
Alabama  and  South  Carolina  Acts,  that  there  is  such  a  re- 
pugnancy.^      More    recently,     in     a    case     which     did    not     call 


obligation,  an  offense  under  any  cir- 
cumstances." 

In  Adair  v.  United  States  (1908) 
208  U.  S.  161,  52  L.  ed.  436,  28  Sup. 
Ct.  Rep.  277,  13  Ann.  Gas.  764,  the 
court  remarked :  "It  may  be — but  upon 
that  point  we  express  no  opinion — that 
in  the  case  of  a  labor  contract  between 
an  employer  engaged  in  interstate  com- 
merce and  his  employee.  Congress  could 
make  it  a  crime  for  either  party  with- 
out sufficient  or  just  excuse  or  notice 
to  disregard  the  terms  of  such  contract, 
•or  to  refuse  to  perform  it." 

By  §  673  of  the  New  York  Penal 
Code  of  1882  it  is  provided  that  any 
person  who  breaks  a  contract  of  labor, 
having  reasonable  cause  to  believe  that 
the  probable  consequence  of  doing  so 
will  be  to  endanger  human  life,  cause 
grievous  bodily  injury,  or  expose  valu- 
able property  to  destruction,  shall  be 
guilty  of  a  misdemeanor.  Compare 
"the  corresponding  provisions  in  the  Eng- 
lish conspiracy  and  protection  of  prop- 
erty act,  quoted  in  §  319,  ante. 

1  The  peculiar  economic  conditions 
which  have  led  to  the  passage  of  these 
enactments  in  the  Southern  states  is 
indicated  by  the  following  extract  from 
the  dissenting  opinion  of  Jones,  J.,  in 
Ex  parte  Hollman  (1907)  79  S.  C.  9,  21 
L.R.A.(N.S.)  242,  60  S.  E.  19,  14  Ann. 
Cas.  1105:  "A  very  prevalent  form  of 
labor  contract  is  the  share  system,  in 
which  the  landowner  furnishes  land, 
stock,  tools,  seed,  and  fertilizers,  in 
whole  or  in  part,  and  the  laborer  un- 
dertakes   to    supply    all    the    necessary 


labor,  for  which  he  is  to  receive  an 
agreed  portion,  frequently  one  half,  of 
the  crop.  Or  the  contract  may  be  for 
stipulated  wages  in  money  payable  at 
the  end  of  the  month  or  year  or  at  such 
time  as  may  be  agreed  upon.  When 
the  busy  work  time  on  th-"  farm  arrives, 
the  laborer  is  generally  in  debt  to  the 
landowner  for  advances  secured  on  the 
faith  that  he  will  perform  the  stipu- 
lated work.  It  is  then  the  dishonest 
laborer  repudiates  his  obligation,  and 
not  only  fraudulently  deprives  the  own- 
er of  his  property,  but  frequently  brings 
disaster  on  the  landowner's  farming 
business.  The  frequency  of  such  con- 
duct and  its  evil  influence  on  the  farm- 
ing industry  called  for  some  remedy. 
The  utter  futility  of  mere  civil  remedies 
against  the  average  farm  laborer,  and 
the  necessity  for  some  remedy,  no  doubt 
prompted  the  act  in  question." 

8  In  his  charge  to  the  grand  jury  in 
the  Peonage  Cases  (1903)  123  Fed.  671, 
Jones,  J.,  thus  stated  bis  reasons  for 
pronouncing  this  objection  to  be  fatal 
to  the  validity  of  the  Alabama  act  of 
March  1,  1901,  which  provides  that 
any  person  who  having  "contracted  in 
writing  to  labor  for  or  serve  another 
for  any  given  time,  or  any  person  who 
has  by  written  contract  leased  or  rented 
land  from  another  for  any  specified 
time,  or  any  person  who  has  contracted 
in  writing  with  the  party  furnishing 
the  lands,  or  the  land  and  teams,  to 
ctiltivate  it,  either  to  furnish  labor,  or 
labor  and  teams,  to  cultivate  the  lands," 
shall  afterwards,   "without  the  consent 
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for     a     categorical     ruling    upon     the     point,     the     Federal     Su- 
preme  Court  used    language    which    shows    that    it   accepts   this 


of  the  other  party  and  without  suiRcient 
«xcuse  to  be  adjudged  by  the  court, 
'shall  leave  such  other  party  or  abandon 
said  contract,  or  leave  or  abandon  the 
leased  premises  or  land  as  aforesaid,' 
and  take  employment  of  a  similar  na- 
ture from  another  person,  without  first 
giving  notice  of  the  prior  contract,"  is 
guilty  of  a  misdemeanor:  "This  stat- 
ute practically  attaints  the  debtor  and 
makes  him  a  legal  pariah  if  he  at- 
tempts to  exercise  his  right  to  labor 
without  another  man's  consent,  and 
that  man  his  creditor.  One  of  the  most 
valuable  liberties  of  man  is  to  work 
where  he  pleases,  and  to  quit  one  em- 
ployment and  go  to  another,  subject, 
of  course,  to  civil  liability  for  breach  of 
contract  obligations.  These  laws  at- 
tempt to  take  his  right  away  and  de- 
stroy this  liberty.  When  a  man's  lib- 
erties are  taken  from  him  because  he 
does  not  pay  a  debt,  and  he  is  punished 
if  he  does  not  perform  a  civil  contract, 
or  'abandons  the  leased  premises,'  the 
place  where  he  agreed  to  do  it,  he  is 
put  in  prison  bounds,  and  is  imprisoned 
for  debt  in  the  meaning  of  the  Consti- 
tution. The  statute,  in  effect,  makes 
him  a  fixture  to  the  place,  because  he 
owes  a  debt,  and  does  not  perform  a 
contract  in  order  to  liquidate  it.  It  is 
a  fundamental  principle  of  law  that 
-the  legitimacy  of  the  exercise  of  the 
police  power,  or  any  other  legislative 
authority  concerning  the  constitutional 
rights  of  the  citizen,  whatever  the  lan- 
guage employed  in  the  statute,  is  to 
"be  tested  and  determined  by  its  'nat- 
ural and  reasonable  effect'  upon  that 
right.  It  is  a  maxim  alike  of  the  law 
and  common  sense,  that  no  power  can 
be  exercised  indirectly  which  cannot 
lawfully  be  exercised  directly.  What  is 
i;he  'natural  and  reasonable  effect'  of 
-the  penalty  imposed  upon  the  laborer 
or  renter  for  not  giving  information  as 
to  his  broken  contract  before  engagina: 
in  service  elsewhere,  when  measured  by 
the  legal  and  practical  consequences 
which  inevitably  follow?  The  laborer 
or  renter  who  once  enters  into  a  con- 
-tract  and  breaches  it,  no  matter  how 
righteously,  subjects  himself  during  the 
"whole  term  of  the  contract  to  risk  of 
prosecution  if  he  takes  like  employ- 
M.  &  S.  Vol.  VIII.— 553. 


ment  with  others  without  first  inform- 
ing the  subsequent  employer  of  the 
prior  contract.  The  mere  quitting  of 
the  contract,  whether  rightly  or 
wrongly,  clouds  and  impedes  his  right 
to  work  for  others  during  the  whole 
time  the  contract  is  to  run.  The  law 
provides  no  means  for  determining  the 
justice  of  his  excuse,  at  any  time,  in 
any  mode,  in  any  tribunal,  unless  he 
first  risks  the  penalty  of  hard  labor  by 
taking  the  new  employment  without  in- 
forming the  subsequent  employer  of  the 
prior  contract.  This  is  not  required  of 
any  other  freeman  in  the  land,  or  exact- 
ed of  any  other  debtor.  It  is  a  penalty 
imposed  for  debt.  The  person  from 
whom  he  seeks  employment  may  desire 
the  service  of  the  laborer  or  renter,  and 
for  that  matter  believe  he  was  justified 
in  quitting  the  former  service;  yet, 
almost  invariably,  the  would-be  em- 
ployer will  be  deterred  from  giving 
work  to  the  laborer  or  renter,  because, 
in  that  event,  he  would  assume  the  peril 
of  maintaining  the  justice  of  the  labor- 
er or  renter's  excuse,  and,  if  he  failed, 
of  having  to  pay  heavy  fines  and  pen- 
alties. If,  however,  the  debtor  suc- 
ceeds in  convincing  the  new  employer 
that  he  was  justified  in  quitting,  and 
so  obtains  employment,  and  the  former 
employer  insists  that  he  was  not,  and 
notifies  the  new  employer  that  he  does 
not  consent,  the  latter,  in  all  prob- 
ability, will  dismiss  the  laborer  or 
renter,  rather  than  risk  prosecution, 
under  peril  of  heavy  penalties,  if  he 
fails  to  show  the  laborer  or  renter  had 
sufiicient  excuse  for  leaving.  .  .  . 
The  whole  scheme  and  purpose,  and 
the  inevitable  effect  of  these  statutes, 
are  to  coerce  the  laborer  or  renter  to 
pay  a  debt,  return  to  a  personal  service, 
by  stress  of  penal  enactments  leveled 
at  his  person  in  the  one  instante,  and 
against  his  right  to  work  in  the  other. 
No  man  can  be  lawfully  compelled  to 
disclose  differences  with  former  em- 
ployers, or  breaches  of  contract  with 
others,  as  a  condition  precedent  to  the 
right  lawfully  to  engage  in  the  service 
of  another,  in  order  to  coerce  him  to 
pay  a  debt  or  perform  a  contract  of 
personal  service.  The  debtor  cannot  be 
compelled  to  put  himself  upon  the  black 
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doctrine."    That  doctrine  has  also  been  applied  in  the  most  recent  of 


list  that  he  may  be  prevented  from 
getting  work  without  an  employer's 
consent,  in  order  to  coerce  him  to  the 
performance  of  a  contract  of  personal 
service  or  the  payment  of  a  debt.  All 
such  legislation  is  plainly  violative  of 
our  state  Constitution.  ...  A  person 
convicted  and  put  to  hard  labor  for 
violating  the  provisions  of  this  stat- 
ute, because  he  did  not  give  notice  of 
the  first  employment  before  entering 
upon  the  second,  is  restrained  of  his 
liberty  in  violation  of  the  Constitu- 
tion of  the  United  States,  and  is  en- 
titled to  discharge  on  habeas  corpus, 
notwithstanding  he  is  held  under  a  final 
judgment  of  a  state  court  which  re- 
mains unappealed  and  unreversed.  Ea; 
jmrte  Royal  (1886)  117  U.  S.  241,  29 
L.  ed.  868,  6  Sup.  Ct.  Rep.  734.  The 
act  is  plainly  violative  of  the  13th 
Amendment  to  the  Constitution,  and 
the  statute  passed,  in  pursuance  there- 
of, against  peonage.  It  establishes  a 
svstem  of  peonage,  and  uses  the  arm  of 
the  law  to  keep  persons  in  'a  condition 
of  peonage,'  whenever  they  'abandon 
the  leased  premises,'  by  coercing  per- 
formance of  the  'obligation'  of  con- 
tracts of  'labor  or  service'  by  involun- 
tary  service." 

In  Ex  parte  Drayton  (1907)  153  Fed. 
986,  the  provision  in  the  §  357  of  the 
South  Carolina  Criminal  Code  1902, 
to  the  effect  that  any  laborer  working 
for  a  share  of  a  crop,  or  for  wages,  in 
money  or  other  valuable  consideration 
under  a  contract  to  labor  on  farm  land, 
who  shall  receive  advances  either  in 
money  or  supplies,  and  thereafter  wil- 
fully and  without  just  cause  fail  to 
perform  the  reasonable  services  required 
of  him  by  the  terms  of  the  contract, 
should  be  liable  to  prosecution  for  mis- 
demeanor, and  punished  by  imprison- 
ment, etc.,  was  invalid,  as  operating  so 
as  to  subject  a  laborer  who  was  guilty 
of  the  prohibited  act  to  involuntary 
servitude.  The  court  said:  "Its  whole 
purpose  is  to  coerce  the  laborer  to  per- 
form the  service  required  of  him  by  the 
terms  of  his  contract  under  penalty  of 
prosecution  and  imprisonment  if  he 
fails  to  work.  It  is  a  legislative  judg- 
ment enforcing  involuntary  servitude. 
It  does  not  imprison  the  laborer  because 
he  refuses   to   pay  the  debt  or   return 


the  advances,  but  because  he  does  not 
continue  in  an  involuntary  servitude. 
Under  the  guise  of  police  power,  it 
compels  one  person  to  continue  against, 
his  will  to  render  personal  services  to 
another.  If  this  act  and  others  of  cog- 
nate character  are  sustained,  the  state 
may  by  its  criminal  laws  completely 
nullify  and  abrogate  the  main  object 
of  the  amendment  prohibiting  slavery 
and  involuntary  servitude,  and  estab- 
lish a  complete  system  of  peonage." 

Compare  also  Meyer  v.  Berlandi 
(1888)  39  Minn.  438,  1  L.R.A.  777,  12' 
Am.  St.  Rep.  663,  40  N.  W.  513,  cited 
in  §  2818,  note  11,  ante. 

3  In  Bailey  v.  Alabama  (1911)  219- 
U.  S.  219,  55  L.  ed.  191,  31  Sup.  Ct. 
Rep.  145,  where  the  actual  question: 
discussed  was  the  validity  of  a  provi- 
sion declaring  the  abandonment  of  the- 
contract  to  be  presumptive  evidence  of 
fraud  (see  §  2834,  post),  the  court  thus 
explained  the  effect  of  the  act  of  Con- 
gress which  was  passed  for  the  enforce- 
ment of  the  13th  Amendment  of  the- 
Federal  Constitution:  "  The  fact  that 
the  debtor  contracted  to  perform  the 
labor  which  is  sought  to  be  compelled 
does  not  withdraw  the  attempted  en- 
forcement from  the  condemnation  of 
the  statute.  The  full  intent  of  the  con- 
stitutional provision  could  be  defeated' 
with  obvious  facility  if,  through  the 
guise  of  contracts  under  which  advances; 
had  been  made,  debtors  could  be  held 
to  compulsory  service.  It  is  the  com- 
pulsion of  the  service  that  the  statute- 
inhibits;  for,  when  that  occurs,  the  con- 
dition of  servitude  is  created  which 
would  be  not  less  involuntary  because 
of  the  original  agreement  to  work  out 
the  indebtedness.  The  contract  exposes 
the  debtor  to  liability  for  the  loss  due- 
to  the  breach,  but  not  to  enforce  la- 
bor. .  .  .  The  act  of  Congress 
nullifying  all  state  laws  by  which  it 
should  be  attempted  to  enforce  the 
'service  or  labor  of  anv  pnroons  as 
peons,  in  liquidation  of  any  debt  or  ob- 
ligation, or  otherwise,'  necessarilv  em- 
braces all  legislation  which  seeks  to 
compel  the  service  or  labor  by  making 
it  a  crime  to  refuse  or  fail  to  perform, 
it.  Such  laws  would  furnish  the  read- 
iest means  of  compulsion.  The  13thi 
Amendment  prohibits  Involuntary  servi- 
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the  decisions  rendered  in  South  Carolina.*  But  it  has  been  rejected 
in  Louisiana.*  The  preponderance  of  authority,  therefore,  is  dis- 
tinctly in  favor  of  the  theory  that  enactments  of  this  description  are  in 
conflict  with  the  constitutional  provision  referred  to  above.     As  that 


tude  except  as  punishment  for  crime. 
But  the  exception,  allowing  full  lati- 
tude for  the  enforcement  of  penal  laws, 
does  not  destroy  the  prohibition.  It 
does  not  permit  slavery  or  involuntary 
servitude  to  be  established  or  main- 
tained through  the  operation  of  the 
criminal  law,  by  making  it  a  crime  to 
refuse  to  submit  to  the  one  or  to  render 
the  service  which  would  constitute  the 
other.  The  state  may  impose  volun- 
tary servitude  as  a  punishment  for 
crime,  but  it  may  not  compel  one  man 
to  labor  for  another  in  payment  of  a 
debt,  by  punishing  him  as  a  criminal  if 
he  does  not  perform  the  service  or  pay 
the  debt." 

4  In  State  v.  Williams    (1899)    32  S. 
C.  123,  10  S.  E.  876,  the  enactment  in 
Gen.  Stat.  §  2084,  by  which  a  laborer 
under  contract  to  labor  on  farm  lands, 
who  should  receive  advances  and  there- 
after wilfully,  and  without  just  cause, 
fail   to   perform  the  reasonable   service 
required  by  the  contract,  was  declared 
to    be   guilty    of    a    misdemeanor,    was 
held  constitutional.     The  standpoint  of 
the  court  is  indicated  by  the  following 
remarks:       "If    the    general    assembly 
sees  proper  to  make  the  violation  of  a 
particular    species    of    civil    contract    a 
criminal  offense,  we  are  unable  to  dis- 
cover in  the  provisions  of  the  Constitu- 
tion  anything  which   forbids   such   leg- 
islation.    No  person  is  required  to  en- 
ter   into    such    a    contract    unless    he 
chooses  to  do  so;  and  if  he  does  so,  he 
must   take   the   consequences   affixed  by 
the  law  to  the  violation  of  a  contract 
into  which  he  has  voluntarily  entered, 
just  as  he  subjects  himself  to  the  con- 
sequences of  any  other  violation  of  the 
law.      We   are  unable  to   discover   any 
feature    of    'involuntary    servitude'    in 
the  matter.     Everyone  who  undertakes 
to  serve  another  in  any  capacity  parts 
for  a  time  with   that  absolute   liberty 
which  is  claimed  that  the  Constitution 
secures  to  all;  but  as  he  does  this  vol- 
untarily,   it    cannot    be    properly    said 
that  he  is  deprived  of  any  of  his  con- 
stitutional  rights;    and    if   he   violates 
/'his  undertaking,  he  thereby  of  his  own 
accord  subjects  limself  to  such  punish- 


ment as  the  lawmaking  power  may  have 
seen  fit  to  impose  for  such  violation." 
For  the  other  points  decided  in  this 
ease,   see   notes   8,   10,   infra. 

But  this  decision  was  overruled  in 
Ex  parte  Hollman  (1908)  79  S.  C.  9, 
21  L.R.A.(N.S.)  242,  60  S.  E.  19,  14 
Ann.  Cas.  1105.  The  court  said:  "It 
is  important  to  observe  our  statute 
places  no  limit  on  the  time  for  which  a 
laborer  may  be  bound  under  a  contract 
to  work,  nor  does  it  allow  him  to 
release  himself  from  his  burden  to  con- 
tinue the  service  on  pain  of  punish- 
ment as  a  criminal  by  repayment  of  the 
advances.  The  statute  not  only  enforces 
the  involuntary  service  of  the  laborer 
because  he  has  contracted  a  debt  with 
his  employer,  but  it  enforces  his  in- 
voluntary service  because  the  debt  once 
existed,  though  it  be  paid.  Thus  it 
falls  within  the  prohibition  of  the  peon- 
age statute,  and  goes  beyond  it.  It  is 
no  answer  to  say  the  laborer  originally 
entered  into  the  contract  of  service  and 
contracted  the  debt  voluntarily.  The 
peonage  statute  is  directed  against 
maintaining  as  well  as  establishing  in- 
voluntary servitude  in  liquidation  of 
any  debt  or  obligation.  It  is  nothing  in 
support  of  the  statute  now  attacked  that 
it  enforces  involuntary  servitude  on  ac- 
count of  a  debt  by  the  compulsion  of  a 
statute  providing  for  indictment  and 
imprisonment  for  quitting  such  a  serv- 
ice, rather  than  allowing  the  employer 
to  compel  it  under  a  guard.  In  contem- 
plation of  law,  the  compulsion  to  such 
service  by  the  fear  of  punishment  under 
a  criminal  statute  is  more  powerful 
than  any  guard  which  the  employer 
could  station."  The  court  disapproved 
the  Louisiana  case  cited  in  the  following 
note. 

5  In  State  v.  Murray  (1906)  116  La. 
655,  40  So.  930,  7  Ann.  Cas.  957,  a  stat- 
ute providing  that  whoever  violates  a 
contract  of  labor,  upon  the  faith  of  which 
money  or  goods  have  been  advanced, 
shall  be  punished  by  fine,  or,  in  default 
of  payment,  by  imprisonment,  at  the 
discretion  of  the  district  court,  unless 
he  shall  have  first  tendered  to  the  per- 
son with  whom  he  entered  into  the  labor 
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provision  includes  an  exceptive  clause  with  regard  to  imprisonment 
for  crime,  the  theory  thus  adopted  involves  by  implication  the  doc- 
trine that  the  wrongful  departure  of  a  servant  from  his  employment 
is  not  a  crime  in  the  sense  which  that  word  is  intended  to  bear  in  the 
provision.  Apparently  such  a  limitation  of  the  meaning  of  that  word 
cannot  be  referred  to  any  principle  more  solid  than  the  somewhat 
vague  conception  that  the  inclusion  of  this  particular  breach  of  duty 
in  the  category  of  those  which  may  be  punished  by  the  restraint  of 
the  defaulter's  person  is  inconsistent  with  the  political  and  social 
ideas  of  the  community.  In  this  point  of  view  we  seem  to  be  led  to 
the  conclusion  that,  in  adopting  the  theory  under  discussion,  the 
courts  have  virtually  taken  the  position  that  the  literal  connotation 
of  the  word  "crime"  may  properly  be  circumscribed  for  the  mere 
purpose  of  giving  effect  to  those  ideas.  The  difficulty  of  justifying 
such  a  position  on  purely  juristic  grounds  is  obvious,  for  it  results 
in  the  narrowing  of  the  prima  facie  signification  of  a  constitutional 
clause  by  the  application  of  an  extrinsic  criterion  not  suggested  by 
the  language  of  the  clause  itself.  With  considerations  of  public 
policy  the  present  chapter  is,  of  course,  not  concerned. 

(2)  That  they  are  in  conflict  with  the  clauses  of  the  state  Con- 
stitutions which  forbid  imprisonment  for  debt,  except  where  fraud 
is  proved.  Their  invalidity  has  been  predicated  on  this  ground  by 
one  of  the  inferior  Federal  courts,*  by  the  supreme  courts  of  North 

contract  and  from  whom  money  or  goods  continuance  of  the  work.     The  laborer 

was  obtained,  the  amount  of  money  or  became  the  debtor  wilfully  in  order  to 

the  value  of  the  goods  obtained,  was  up-  obtain  a  small  amount  without  perfonn- 

held  on  grounds  thus  stated:   "But  the  ing  any  labor  whatever.     The  employer 

defendant  assumes  that  he  has  been  sub-  did  not  deprive  him  of  his  liberty,  but 

jected    to    involuntary    servitude,    and  he  deprived  his  employer  of  his  proper- 

that,   in  consequence,  he  is  entitled  to  ty.     He  went  off  with  that  which  was 

relief.    He  is  not  in  a  position  to  main-  not  his,  and  for  which  he  did  not  labor, 

tain  any  such  contention,  as  we  under-  and  now  his  contention  is  that  the  stat- 

stand  from  the  indictment.    He  wilfully  ute  is  unconstitutional,  and  in  its  un- 

obtained  a  small  amount  from  his  em-  constitutionality    does    not    reach    even 

ployer  on  the  day  of  his  employment,  such  an  act  of  bad  faith  as  that  which 

and  on  the  same  day  left.     Tlie  indict-  he  has  committed.    There  can  be  no  law 

ment  conveys  the  idea  that  he  left  with-  which    prohibits    the    condemnation    of 

out  voluntary  or  involuntary  servitude,  such  acts.     If  no  man  has  a  right  to 

He  has  not  been  wronged  in  any  way.  keep  another  in  involuntary  servitude. 

The  wrongdoing  is  his,  and  not  his  em-  no  man  by  false  words  has  the  right  to 

ployer's.    If  the  question  were  before  us  obtain  the  property  of  another  and  keep 

of  an  attempt  on  the  part  of  the  em-  it  as  his  own."    The  flaw  in  this  reason- 

ployer,  because  of  his  laborer's  indebt-  ing  is  sufficiently  obvious.     The  "invol- 

edness,   to   compel   him  to   continue   to  untary  servitude"  to  which  the  statute 

perform  his  daily  task,  the  result  would,  leads  "  manifestly   does   not  begin   until 

ill  all  probability,  be  different.    But  here  the  defaulting  servant  is  imprisoned  in 

no  such  question  presents  itself.     There  default  of  payment. 

could  not  have  been  the  least  coercion  ^  Peonage  Cases   (1903)   323  Fed.  671 

by  the  master  or  employer  to  compel  the  (Alabama  act  of  March  1,  1901). 
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Carolina  and  Georgia/  and,  in  its  latest  ruling  on  the  point,  by  the 
supreme  court  of  South  Carolina.* 


'  State  V.  Williams  ( 1909 )  150  N  C 
802,  63  S.  E.  949  (explicit  ruling)  ; 
Banks  v.  State  (1905)  124  Ga.  15,  2 
L.E.A.(N.S.)  1007,  52  S.  E.  74  (arguen- 
do); Lamar  v.  Prosser  (1904)  121  Ga. 
153,  48  S.  E.  977  (arguendo)  ;  Vance  v. 
State  (1907)  128  Ga.  661,  57  S.  E.  889 
( arguendo ) . 

8  In  State  v.  Williams  (1889)  32  S  C 
123,  583  (memo.)  10  S.  E.  876,  551, 
one  of  the  contentions  rejected  was  that 
the  act  referred  to  in  note  4,  supra,  was 
invalid  as  providing  for  imprisonment 
for   debt. 

In  State  v.  Chapman  ( 1899 )  56  S.  C. 
420,  76  Am.  St.  Rep.  557,  34  S.  E.  961, 
where  the  statute  was  sustained  against 
the  charge  that  it  was  discriminatory  in 
favor  of  the  landlord  and  against  the 
laborer  (see  note  11,  infra),  no  refer- 
ence is  made  to  the  question  of  impris- 
onment for  debt. 

In  State  v.  Easterlin  (1901)  61  S.  C. 
71,  39  S.  E.  250,  the  statute  was  held 
not  to  provide  imprisonment  for  debt, 
the  court  observing  that  "even  if  it 
could  be  so  construed,  the  offense  made 
punishable  involves  an  element  of 
fraud." 

These  decisions  were  overruled  in  Ex 
parte  Sfollman  (1908)  79  S.  C.  9,  21 
L.R.A.(N.S.)  242,  60  S.  E.  19,  14  Ann. 
Cas.  1105.  The  court  said :  "We  cannot 
avoid  the  conclusion  that  the  statute  in 
question  provides  for  imprisonment  for 
debt  without  proof  of  fraud,  and  there- 
fore attempts  to  deprive  the  citizen  of 
one  of  the  personal  rights  guaranteed 
by  the  Constitution  of  the  state.  The 
mere  receipt  of  money  or  supplies  ad- 
vanced by  the  employer  cannot  make  the 
laborer  anything  more  than  a  debtor  to 
the  employer; and  without  doubt  the  re- 
payment of  the  money  or  the  value  of 
the  supplies  advanced  puts  an  end  to 
the  legal  obligation  and  the  relation  of 
debtor  and  creditor.  The  statute  does 
not  go  to  the  extent  of  requiring  the  la- 
borer to  pay  the  advances  in  labor,  and 
therefore  there  is  nothing  to  prevent  his 
discharge  of  the  debt  for  advances  in 
the  same  manner  as  other  debts  are  dis- 
charged. It  is  equally  clear  that  the 
service  due  by  the  laborer  under  the  con- 
tract is  also  a  debt  within  the  meaning 
of  the  Constitution.  Debt  is  that  which 
is    due    from    one    person    to    another, 


whether  money,  goods,  or  services,  and 
whether  payable  at  present  or  at  a  fu- 
ture time.     Century  Diet.  13  Cyc.  399, 
and  authorities  cited.     The  term  'debt,' 
within  the  meaning  of  the  Constitution, 
is  usually  held  to  embrace  obligations 
arising  out  of  contract  and  to  exclude 
liability  for  tort  and  for  fines  imposed 
for    crime.      Carr   v.    State,    34    L.E.A. 
634,  note;   State  v.  Brewer    (1893)    38 
S.   C.   263,   19  L.R.A.   362,   37   Am.   St. 
Rep.  760,  16  S.  E.  1001.    Therefore,  be- 
yond dispute,  the  laborer  referred  to  in 
the  statute  falls  under  the  terms  of  the 
Constitution   as  a   person   who,   by  his 
contract,  incurs  a  debt  for  advances  re- 
ceived by  him,  and  for  labor  which  he 
promises  to  perform.  .  .  .  The  vital  ques- 
tion then  is  whether  the  statute  contem- 
plates   conviction    only    for   fraudulent 
breach  of  the  contract, — fraudulent  fail- 
ure to  pay  the  debt  of  service.   This  in- 
quiry  depends   upon   whether   one   who 
shall  'wilfully,  and  without  just  cause, 
fail   to   perform   the  reasonable   service 
required  of  him  by  the  terms  of  the  said 
contract,'  is  necessarily  guilty  of  fraud, 
for  if  not,  then  a  laborer  may  be  con- 
victed and  imprisoned  for  debt  under  the 
statute  without  proof  of  fraud.     It  is 
not  wilful  nor  intentional  injustice  the 
statute  makes  criminal,  but  wilful  and 
unjust  failure  to  carry  out  a  contract. 
This  distinction  is  vital.     Clearly  a  la- 
borer  may   wilfully   refuse   to   perform 
the  service  required,  his  refusal  may  be 
unjust  and  the  service  required  may  be 
reasonable, — that  is,  such  as  he  contract- 
ed to  give, — and  yet  his  action  be  free 
from  fraud  and  taken  with  the  utmost 
good  faith,  in  the  sincere  belief  that  his 
refusal    was    just    and   the    service    re- 
quired unreasonable  under  the  terms  of 
the  contract.     Yet,  however  completely 
he  may  show  his  good  faith,  and  how- 
ever fully  the  court  and  jury  may  be 
convinced  of  his  good  faith,  conviction 
must  follow  unless   the  jury   think   he 
had  just  cause  to  abandon  the  contract 
or   that   the   service   required   was   not 
reasonable."    The  court  disapproved  Ex 
pm-te   Clark    (1846)    20   N.   J.   L.   648, 
45    Am.   Dec.   394,   in  which   a   statute 
was  held  constitutional  which  provided 
for  imprisonment  for  one  who  "unjustly 
and  unlawfully"   refused  to   apply  his 
property  to  the  payment  of  his  debts. 
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(3)  That  they  conti-avene  the  equality  clauses  of  the  Federal  and 
state  Constitutions.  By  two  of  the  inferior  Federal  courts  this  ob- 
jection has  been  treated  as  being  fatal  to  the  validity  of  the  Alabama 
act  and  the  later  South  Carolina  act.*  The  earlier  South  Carolina 
act  was  also  annulled  on  the  same  ground  by  the  supreme  court  of 
that  state.*"  The  act,  in  its  amended  form,  was  at  first  held  to  be 
^'alid,'*  but  more  recently  the  objection  that  it  denies  the  equal  pro- 
tection of  the  laws  has  been  sustained.*^ 


9  In  the  Peonage  Gases  (1903)  123 
Fed.  671,  Jones,  J.,  thus  criticized  the 
Alabama  act  referred  to  in  note  2,  su- 
pra: "Its  criminal  penalties  are  grafted 
only  upon  contracts  between  laborers  and 
renters  on  farm  lands,  and  their  hirers 
or  landlords.  It  is  designed  solely  in 
tlie  interest  of  the  employer  or  landlord. 
The  latter  may  discharge  the  labor- 
er or  renter,  or  fail  to  come  up  to 
promises  to  him,  without  sufficient  ex- 
cuse; yet  this  legislation  gives  the 
renter  or  laborer  no  unusual  recourse 
against  his  employer  or  landlord,  while, 
in  effect,  though  not  in  name,  it  pro- 
nounces practical  outlawry,  in  favor  of 
the  landlord,  against  laborers  or  renters 
regarding  their  right  to  labor  and  pur- 
sue their  accustomed  vocations,  by  at- 
taching special  and  extraordinary  penal- 
ties to  their  breaches  of  contracts  with 
landlords  and  employers.  .  .  .  Leg- 
islative power  cannot  arbitrarily  single 
out  particular  classes  of  persons  and 
put  burdens  upon  them,  bottomed  upon 
breaches  of  their  contracts,  to  prevent 
their  working  elsewhere,  which  are  not 
enforced  against  other  classes  or  persons, 
similarly  circumstanced,  who  break  like 
contracts.  The  lessee  of  premises  in  a 
city,  or  in  the  country,  so  long  as  the 
agreement  does  not  relate  to  the  making 
of  a  crop,  and  the  laborer  in  the  mine, 
factory,  or  forest,  the  servant  in  the 
household,  the  employee  upon  the  rail- 
road, the  clerk,  the  mechanic,  and  the 
professional  man,  may  each  break  their 
contracts  to  render  service  to  a  particu- 
lar employer,  without  sufficient  excuse, 
and  afterwards  make  similar  contracts, 
at  will,  with  others,  without  first  hav- 
ing to  inform  of  their  prior  contract,  or 
incurring  the  almost  certain  risk  of  be- 
ing debarred  thereby  of  the  opportunity 
or  rewards  of  new  employment  if  they 
do.  The  landlord,  the  farmer,  and  every 
other  person  in  Alabama,  save  the  rent- 
er to  make  a  crop  and  the  laborer,  may 


break  a  contract  to  labor  or  to  do  other 
service  for  others,  without  just  excuse, 
and  yet  the  arm  of  the  state  does  not 
reach  out,  on  that  account,  with  crimi- 
nal penalties  to  prevent  his  retrieving 
his  fortunes  in  other  like  employment,  or 
put  him  in  peril  of  hard  labor  if  he  mis- 
takes the  justifiableness  of  his  excuse 
in  leaving,  and,  in  reliance  upon  it,  im- 
pelled by  necessity  to  obtain  work  from 
which  he  will  be  debarred  if  he  in- 
forms of  it,  conceals  the  first  contract 
rather  than  remain  in  idleness  and 
want.  The  laborer  and  land  renter 
alone  are  made  inferior  in  right,  in  the 
vital  matter  of  earning  a  livelihood  and 
the  pursuit  of  their  usual  vocations,  to 
all  other  citizens  in  the  state,  and  sub- 
jected to  burdens,  inequalities,  and 
pains  from  which  all  other  citizens  who 
may  have  unjustifiably  broken  contracts 
of  personal  service  are  entirely  free." 

A  similar  doctrine  was  adopted  in  Eao 
parte  Drayton    (1907)    153  Fed.  986. 

10  In  State  v.  Williams  (1889)  32  S. 
C.  123,  583  (memo.),  10  S.  E.  876, 
551,  the  act  of  1867  was  held  to  be  un- 
duly discriminative,  in  that  the  punish- 
ment which  might  be  imposed  under  it 
was  fixed  in  respect  of  the  landholder, 
but  not  in  respect  of  the  laborer. 

"In  State  v.  Chapman  (1897)  56  S. 
C.  420,  76  Am.  St.  Rep.  557,  34  S.  E. 
961,  the  court  thus  stated  its  position: 
"From  the  language  of  this  act,  it  will 
be  seen  that  the  offense  denounced  is 
not  merely  the  violation  of  a  contract 
by  a  laborer  employed  to  work  on  the 
lands  of  another,  but  the  offense  con- 
sists in  receiving  advances  either  in 
money  or  supplies,  and  thereafter  wil- 
fully and  without  just  cause  failing  to 
perform  the  reasonable  service  required 
of  him  by  the  terms  of  the  contract.  It 
is  apparent,  therefore,  that  this  case 
differs  widely  from  the  case  of  State  v. 
WilUains  (1889)  32  S.  C.  123,  10  S.  E. 
876.     .     .     .     The  offense  for  which  the 
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(4)  That  they  umvarrantably  restrict  the  right  of  contract.  This 
contention  has  prevailed  in  the  case  of  the  Alabama  act." 

2834.  Enactments  relating  to  the  fraudulent  abandonment  of  service 
after  the  receipt  of  advance.— Enactments  imposing  a  criminal  liabil- 
ity upon  laborers  to  whom  fraud  is  imputable  in  respect  of  the  accept- 
ance or  abandonment  of  their  employment,  after  they  have  received 
advances  or  supplies  on  faith  of  the  contract,  have  been  upheld 
against  the  following  objections : 

(1)  That  their  effect  is  to  subject  defaulting  laborers  to  involun- 
tary servitude.^ 


appellant  has  been  convicted  would  not 
be  complete  if  the  laborer,  before  receiv- 
ing advances  in  money  or  supplies,  had 
wilfully  and  without  just  cause  failed 
to  perform  the  reasonable  service  re- 
quired of  him  by  the  terms  of  the  con- 
tract. .  .  .  It  is  clear,  therefore,  that 
there  is  no  discriminating  feature  in 
the  act  of  1897,  and  we  do  not  see  how 
there  could  be  one,  inasmuch  as  laborers 
never  make  advances,  either  in  money 
or  supplies,  to  landholders.  If  the  la- 
borer, before  receiving  advances  in 
money  or  supplies,  should  violate  the 
terms  of  his  contract  in  the  grossest 
manner,  he  could  not  be  indicted  under 
the  act  of  1897,  but  could  only  be  prose- 
cuted under  the  provisions  of  §  2084 
of  the  General  Statutes  of  ]882,  as 
amended  by  the  act  of  1889,  20  Stat. 
38],  passed  for  the  purpose  of  eliminat- 
ing the  constitutional  objection  in  the 
section  as  it  was  originally  enacted; 
and  so  the  landholder,  if  he  violated  any 
of  the  terms  of  the  contract,  could  only 
be  prosecuted  under  the  very  same  law, 
and  subject  to  the  very  same  punish- 
ment, as  that  provided  for  the  laborer 
under  similar  circumstances."  The  va- 
lidity of  this  statute  was  taken  for 
granted  in  the  later  case.  State  v.  Eas- 
terlin   (1901)   61  S.  C.  71,  39  S.  E.  250. 

12  £a!  parte  Hollman  (1908)  79  S.  C. 
9,  21  L.R.A.(N.S.)  242,  60  S.  E.  19,  14 
Ann.  Cas.  1105. 

13  In  Toney  v.  State  (1904)  141  Ala. 
120,  67  L.E.A.  286,  109  Am.  St.  Eep.  23, 
37  So.  332,  3  Ann.  Cas.  319  (act  of 
March  1,  1901 ),  the  ratio  decidendi  was 
that  the  act  was  repugnant  to  the  clause 
in  the  state  constitution,  which  provides 
that  the  protection  of  the  citizen  in  the 
enjoyment  of  life,  liberty,  and  property 
is  the  sole  object  of  government,  and  al- 
so contravened  the  "due  process"  clause 


of  the  14th  Amendment  of  the  Federal 
Constitution.  With  reference  to  the  con- 
ditions under  which  the  statute  author- 
ized an  abandonment  of  the  contract, 
the  court  remarked :  "The  first  of  these, 
the  employer  in  the  case  of  the  em- 
ployee, or  the  landlord  in  the  ease  of 
the  renter,  could,  by  withholding  his 
consent,  render  unavailable;  the  second 
— the  existence  of  an  excuse  for  the 
abandonment,  to  be  judged  by  the  court 
— could  never  be  known  to  be  available 
except  at  the  risk  of,  and  at  the  end  of, 
u,  criminal  prosecution;  the  third — that 
of  giving  notice  of  the  existing  contract 
— would  tend  to  prevent  the  making 
of  a  similar  contract  with  a  new  em- 
ployer or  landlord,  and  this  for  reasons 
which  are  obvious,  if  regard  be  had  to 
the  risk  of  prosecution  to  which  such 
new  employer  or  landlord  would  be  sub- 
ject under  another  act  in  pari  materia 
with  this,  and  approved  on  the  day  be- 
fore the  approval  of  this  act.  Acts 
1900-1901,  p.  1215.  If  the  conditions 
prescribed  by  this  act  can  be  validly  im- 
posed, the  door  is  open  for  the  imposi- 
tion of  others  more  onerous.  'Questions 
of  power  do  not  depend  on  the  degree 
to  which  it  may  be  exercised.  If  it 
may  be  exercised  at  all,  it  must  be  ex- 
ercised at  the  will  of  those  in  whose 
liands  it  is  placed.' — Brown  v.  Mary- 
land (1827)  12  Wheat.  419,  6  L.  ed. 
678." 

1  Code  1896,  §  4730,  as  amended  by 
Gen.  Acts  1903,  p.  345,  and  Gen.  Acts 
1907,  p.  636,  providing  an  employee 
who,  with  intent  to  defraud,  contracts 
in  writing  to  perform  services  and  re- 
ceive money  or  property,  and  without 
refunding  the  same  fails  to  perform 
such  services,  shall  be  punished  as  for 
larceny,  is  not  repugnant  to  Bill  of 
Eights    1901,    §    20,    declaring   that    no 
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(2)  That  they  contravene  the  provisions  of  state  Constitutions 
■which  forbid  imprisonment  for  debt  except  in  cases  where  fraud  is 
proved.  It  is  fully  settled  that  "if  the  laborer  contracts  such  a  debt 
fraudulently,  or  fraudulently  avoids  the  discharge  of  it,  he  falls  v?ith- 
out  the  protection  of  the  Constitution."  *  The  rationale  of  this  doc- 
trine is  that  the  object  of  these  statutes  is  to  punish  the  laborers,  not 
"for  failure  to  comply  with  the  obligation,  but  for  the  fraudulent 
intent  with  which  the  money  was  procured."  ' 


person  shall  be  imprisoned  for  debt. 
Bailey  v.  State  (1909)  158  Ala.  18,  48 
So.  498  (judgment  affirmed  in  [1908] 
211  U.  S.  452,  53  L.  ed.  278,  29  Sup. 
Ct.  Rep.  141.  But  question  of  consti- 
tutionality not  discussed)  ;  Toimiscnd  v. 
State  (1905)  124  Ga.  69,  52  S.  E.  293; 
Latson  v.  Wells  (1911)  136  Ga.  681,  71 
S.  E.  1052. 

iEx  parte  Bollman  (1907)  79  S.  C. 
9,  14,  21  L.R.A.(N.S.)  242,  60  S.  E. 
19,  14  Ann.  Gas.  1105;  Banks  v.  State 
(1905)  124  Ga.  15,  2  L.R.A.(N.S.) 
1007,  52  S.  E.  74;  Lamar  v.  Prosser 
(1904)  121  Ga.  153,  48  S.  E.  977; 
Latson  v.  Wells  (1911)  136  Ga.  681, 
71  S.  E.  1052  (arguendo),  and  the  cases 
cited  in  the  following  notes. 

»  Lamar  v.  State  (1904)  120  Ga.  312, 
47  S.  E.  958,  aflBrming  the  constitution- 
ality of  a  statute  which  provides  "that 
if  any  person  shall  contract  with  an- 
other to  perform  for  him  services  of 
any  kind,  with  intent  to  procure  money 
or  other  thing  of  value  thereby,  and 
not  perform  the  service  contracted  for, 
to  the  loss  and  damage  of  the  hirer,  or, 
after  having  so  contracted,  shall  pro- 
cure money  or  other  thing  of  value 
from  the  hirer,  with  intent  not  to  per- 
form the  service  to  the  loss  and  dam- 
age of  the  hirer,  he  shall  be  deemed  a 
common  cheat  and  swindler,  and  shall 
be  punished  as  for  a  misdemeanor." 

In  State  v.  Vann  (1907)  150  Ala.  66, 
43  So.  357,  14  Ann.  Cas.  1058,  it  was 
argued  that  the  enactment  in  the  Ala- 
bama Code  1896,  §  4730,  which  pro- 
vides that  "any  person  who,  with  intent 
to  injure  or  defraud  his  employer,  en- 
ters into  a,  contract  in  writing  for  the 
performance  of  any  act  of  service,  and 
thereby  obtains  money  or  other  per- 
sonal property  from  such  employer, 
and  with  like  intent,  and  without  just 
cause,  and  without  refunding  such 
money,  or  paying  for  such  property, 
refuses  or  fails  to  perform  such  act  or 


service,  must  on  conviction  be  punished 
as  if  he  had  stolen  it,"  is  invalid  be- 
cause the  defense  is  made  dependent 
upon  a  failure  by  the  accused  to  refund 
the  money  or  pay  for  the  property  ob- 
tained, and  that  this  fact  indicates  an 
intention  to  punish  for  debt,  and  not  for 
fraud.  But  the  court  said:  "While 
the  statute  purges  the  offense  if  the 
money  is  repaid,  it  does  not  convert  the 
intent  on  the  part  of  the  legislature 
into  seeking  imprisonment  for  debt, 
rather  than  preventing  and  pijnishing 
fraud.  The  statute  could  be  a  valid 
one  for  the  punishment  of  fraud  with 
this  requirement  or  proviso  omitted. 
Therefore  if  our  lawmakers  required 
the  state  to  go  further  in  order  to  make 
out  an  offense,  this  is  only  beneficial  to 
the  accused,  and  does  not  render  the 
statute  unconstitutional.  He  cannot  be 
convicted  without  fraudulent  intent, 
whether  he  does  or  does  not  repay  the 
money.  The  gist  of  the  crime  is  to 
fraudulently  get  the  money  or  property 
of  another,  and  the  statute  merely  con- 
dones the  offense  by  permitting  the  de- 
fendant to  repay  or  refund,  and  requires 
the  state  to  negative  this  fact." 

The  doctrine  laid  down  in  the  above 
case  was  again  afBrmed  in  Bailey  v. 
State  (1908)  158  Ala.  18,  48  So.  498, 
where  the  court  said:  "While  it  is 
clear  that  a  mere  breach  of  contract  can- 
not be  made  the  foundation  for  a  crimi- 
nal offense,  and  that  undue  restrictions 
cannot  be  placed  on  the  right  of  an  In- 
dividual to  enter  into  contracts,  yet 
when  the  individual  enters  into  a  con- 
tract, with  the  intention  to  perpetrate 
a  fraud,  it  is  equally  obvious  that  he 
passes  over  the  constitutional  boundary 
line  in  respect  to  the  free  right  to  con- 
tract; and  it  is  within  legislative  com- 
petency to  enact  a  law  penalizing  the 
entering  into  a  contract  with  such 
intent,  and  obtaining  money  or  other 
personal  property  through  such  agency. 
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(3)   That  they  are  in  conflict  with  the  "equality  clauses"  of  the 
Federal  and  state  Constitutions.* 


This  is  all  that  is  effectuated  by  the 
legislation  in  question.  On  its  face  the 
purpose  is  to  punish  fraudulent  prac- 
tices, not  the  mere  failure  to  pay  a 
debt.  Thus  considered,  it  is  constitu- 
tional." On  the  appeal  taken  by  the 
Federal  Supreme  Court  (]908)  211  U. 
S.  452,  53  L.  ed.  278,  29  Sup.  Ct.  Rep. 
141,  no  constitutional  question  was  de- 
cided. Bailey  v.  State  (1907)  161  Ala. 
75,  49  So.  886  (judgment  was  reversed 
by  the  Federal  Supreme  Court,  but  not 
on  this  point. — See  next  section,  note 
1). 

In  State  v.  Norman  (1892)  110  N.  C. 
484,  14  S.  E.  968,  the  validity  of  a  stat- 
ute which  made  it  a  criminal  offense 
for  any  person,  "with  intent  to  cheat 
or  defraud  another,"  to  obtain  advances 
by  color  of  any  promise  to  commence 
work  or  labor,  and  then  "unlawfully 
and  wilfully  fail  to  commence  and  com- 
plete said  work  according  to  contract 
without  a  lawful  excuse,"  was  affirmed 
on  the  ground  that  it  required  proof 
that  advances  were  obtained  with  intent 
to  cheat  and  defraud. 

4  In  the  Peonage  Cases  (1903)  123 
Fed.  671,  the  enactment  in  the  Alabama 
Code  1896,  §  4730,  which  provides  that 
"any  person  entering  into  a  written 
contract  for  the  performance  of  any 
acts  or  service,  with  the  intent  to  in- 
jure or  defraud  his  employer,  and  there- 
by obtains  money  or  personal  property 
from  such  employer,  and  with  like  in- 
tent and  without  just  cause,  and  with- 
out refunding  the  money  or  paying  for 
such  property,  refuses  to  perform  such 
act  or  service,  must,  on  conviction,  be 
punished  as  if  he  had  stolen  it,"  was 
thus  referred  to:  "It  applies  to  all 
classes  of  persons  who  commit  the  des- 
ignated offense,  and  does  not  single  out 
any  particular  class.  This  statute  is 
constitutional.  Persons  duly  convicted 
of  violating  its  provisions,  and  put  to 
labor  in  consequence,  are  lawfully  un- 
dergoing involuntary  servitude.  On 
these  lines,  legislation  cannot  move  at 
all,  when  the  act  complained  of  is  not 
a  crime,  but  a  mere  breach  of  the  ob- 
ligations of  a  contract.  The  'great, 
general,  and  essential  principles'  of  gov- 
ernment cannot  be  bent  or  swayed  to  the 
prejudice  of  renters  or  laborers,  who 
are  freeman   and  citizens,   in   order   to 


improve  the  efficiency  of  our  system 
of  labor,  or  to  avert  the  disastrous  con- 
sequences to  landlords  and  farmers 
which  result  in  every  other  business  in 
life  when  the  obligations  of  contracts 
are  not  performed  or  respected.  The 
gap  once  made  by  discrimination  against 
laborers  and  renters,  no  other  class  of 
men  would  be  safe  from  like  discrim- 
ination." 

That  the  enactment  does  not  deny  the 
equal  protection  of  the  laws  was  held  in 
Bailey  v.  State  (1909)  161  Ala.  75, 
49  So.  886  (judgment  was  reversed  by 
the  Federal  court,  but  not  on  this 
point.     See  next  section,  note  1). 

In  Vance  v.  State  (1907)  128  Ga. 
661,  57  S.  E.  889,  it  was  argued  that 
the  equal  protection  of  the  laws  is  de- 
nied by  the  Georgia  act  of  1903,  in  that 
it  subjects  the  laborer  in  certain  con- 
tingencies to  prosecution  and  punish- 
ment, and  at  the  same  time  affords  the 
employer  absolute  immunity  from  prose- 
cution or  punishment  on  account  of  any 
infraction  of  the  obligations  of  the  con- 
tract. But  the  court  said:  "In  the 
nature  of  things  the  master  does  not 
ordinarily  procure  advances  from  his 
servant,  or  the  employer  from  his  em- 
ployee. Legitimate  classification  is  not 
unjust  discrimination.  There  are  a 
very  large  number  of  laws  upon  the 
statute  books  imposing  penalties  upon 
certain  persons  without  also  providing 
for  penalties  as  to  others,  though  hav- 
ing some  relation  with  them.  .  .  . 
It  is  further  urged  that  the  equal  pro- 
tection of  the  law  is  denied  because  the 
person  contracted  with,  and  for  whom 
services  are  to  be  rendered,  is  permitted 
to  testify  to  a  state  of  facts  declared 
to  be  sufficient  to  carry  the  presump- 
tion of  fraudulent  intent,  whereas  the 
accused  is  not  permitted  to  testify,  and 
has  no  opportunity  or  means  equal  to 
those  afforded  to  the  person  contracted 
with,  of  proving  that  no  fraudulent  in- 
tent existed;  and  the  act  lays  down  no 
measure  of  proof  by  which  Buoh  pre- 
sumption may  be  overcome.  Here, 
again,  the  error  is  made  of  treating 
the  act  as  punishing  a  breach  of  con- 
tract, instead  of  a  fraudulent  trans- 
action. To  say  that  the  equal  protec- 
tion of  the  law  is  denied  because  a 
prosecutor  can  testify   and  the  person 
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2835.  Enactments  declaring  abandonment  to  be  evidence  of  fraud.— 

It  has  been  held  by  the  Supreme  Court  of  the  United  States  that  the 
clause  of  the  Federal  Constitution  which  abolishes  involuntary  servi- 
tude is  violated  by  an  enactment  of  the  type  discussed  in  the  preceding 
section,  in  so  far  as  it  provides  that  the  refusal  or  failure  to  perform 
the  service  contracted  for,  or  to  refund  the  money  obtained,  without 
just  cause,  shall  be  prima  facie  evidence  of  the  intent  to  injure  or  de- 
fraud.'   This  ruling  has  destroyed  the  authority  of  some  earlier  cases 


accused  of  crime  cannot  would  upset  the 
practice  in  criminal  procedure  for  cen- 
turies past.  The  privilege  to  the  ac- 
cused to  testify  as  a  witness  is  con- 
ferred by  statute  in  some  states.  It  is 
not  a  common-law  right.  In  this  state 
it  does  not  exist  generally,  but  only  in 
■certain  cases." 

It  was  also  held  that  the  statute  is 
not  in  conflict  with  the  clause  of  the 
state  Constitution,  which  declares  that 
laws  of  a,  general  nature  shall  have  uni- 
form operation  throughout  the  state. 
The  court  said  that  it  applies  uniform- 
ly to  all  persons  within  the  given  class. 
The  doctrine  laid  down  by  the  Supreme 
Court  was  applied  by  the  court  of  ap- 
peals in  Vance  v.  State  (1907)  2  Ga. 
App.  420,  58  S.  E.  690. 

i^  Bailey  v.  Alabama  (1911)  219  U.  S. 
219,  55  L.  ed.  191,  31  Sup.  Ct.  Rep. 
145,  reversing  (1909)  161  Ala.  75,  49 
So.  886.  The  provision  in  question  was 
an  amending  clause,  added  to  the  Ala- 
bama statute  in  1903,  and  enlarged  in 
1907.  The  court  said:  "The  refus- 
al or  failure  to  perform  the  service, 
without  just  cause,  constitutes  the 
breach  of  the  contract.  The  justice  of 
the  grounds  of  refusal  or  failure  must, 
of  course,  be  determined  by  the  con- 
tractual obligation  assumed.  What- 
ever the  reason  for  leaving  the  service, 
if  judged  by  terms  of  the  contract,  it  is 
insufficient  in  law,  it  is  not  'just  cause.' 
The  money  received  and  repayable, 
nothing  more  being  shown,  constitutes 
a  mere  debt.  The  asserted  difficulty  of 
proving  the  intent  to  injure  or  defraud 
is  thus  made  the  occasion  for  dispensing 
with  such  proof,  so  far  as  the  prima 
facie  case  is  concerned.  And  the  mere 
breach  of  a  contract  for  personal  serv- 
ice, coupled  with  the  mere  failure  to  pay 
a  debt  which  was  to  be  liquidated  in  the 
course  of  such  service,  is  made  sufficient 
to  warrant  a  conviction.  .  .  .  We 
are  not   impressed   with   the   argument 


that  the  supreme  court  of  Alabama  has 
construed  tlie  amendment  to  mean  that 
the  jury  is  not  controlled  by  the  pre- 
sumption, if  unrebutted,  and  still  may 
find  the  accused  not  guilty. 
The  controlling  construction  of  the  stat- 
ute is  the  affirmance  of  this  judgment  of 
conviction.  It  is  not  sufficient  to  de- 
clare that  the  statute  does  not  make  it 
the  duty  of  the  jury  to  convict,  where 
there  is  no  other  evidence  but  the 
breach  of  the  contract  and  the  failure 
to  pay  the  debt.  The  point  is  that,  in 
such  a  case,  the  statute  authorizes  the 
jury  to  convict.  It  is  not  enough  to 
say  that  the  jury  may  not  accept  that 
evidence  as  alone  sufficient;  for  the  jury 
may  accept  it,  and  they  have  the  ex- 
press warrant  of  the  statute  to  accept 
it  as  a  basis  for  their  verdict.  And  it 
is  in  this  light  that  the  validity  of  the 
statute  must  be  determined.  It  is  urged 
that  the  time  and  circumstances  of  the 
departure  from  service  may  be  such  as 
to  raise  not  only  an  inference,  but  a 
strong  inference,  of  fraudulent  intent. 
There  was  no  need  to  create  a  statutory 
presumption,  and  it  was  not  created  for 
such  a  case.  Where  circumstances  are 
shown  permitting  a  fair  inference  of 
fraudulent  purpose,  the  case  falls  with- 
in the  rule  of  Ew  parte  RUey  (1891)  94 
Ala.  82,  10  So.  528,  which  governed 
prosecutions  under  the  statute  before 
the  amendment  was  made.  The  'diffi- 
culty,' which  admittedly  the  amendment 
was  intended  to  surmount,  did  not  ex- 
ist where  natural  inferences  sufficed. 
Plainly  the  object  of  the  statute  was  to 
hit  cases  which  were  destitute  of  such 
inferences,  and  to  provide  that  the  mere 
breach  of  the  contract  and  the  mere 
failure  to  pay  the  debt  might  do  duty 
in  their  absence.  .  .  .  We  cannot 
escape  the  conclusion  that,  although  the 
statute  in  terms  is  to  punish  fraud,  still 
its  natural  and  inevitable  effect  is  to 
expose  to  conviction  for  crime  those  who 
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in  which  state  courts  had  affirmed  the  validity  of  provisions  of  this 
tenor.  The  ground  upon  which  most  of  those  cases  proceeded  was 
simply  that  such  a  provision  is  within  the  scope  of  the  legislative 


simply   fail   or   refuse   to   perform   con- 
tracts  for   personal  service    in   liquida- 
tion of  a  debt,  and,  judging  its  purpose 
by  its  effect,  that  it  seeks  in  this  way  to 
provide      the      means      of      compulsion 
-through    which     performance     of     such 
service  may  be  secured.    The  question  is 
whether  such  a,  statute  is  constitution- 
al."    The  following  statement  from  the 
opinion  in  Mobile,  J.  &  K.  C.  R.  Co.  v. 
Turnipseed   (1910)   219  U.  S.  35,  55  L. 
«d.  78,  32  L.R.A.(N.S.)  226,  31  Sup.  Ct. 
Rep.    136,    Ann.    Cas.    1912A   463,    was 
then  quoted  as  the  most  recent  enunci- 
ation   of   the    principles   which    control 
the  question:      "That  a  legislative  pre- 
sumption of  one  fact  from  evidence  of 
another  may  not  constitute  a  denial  of 
due  process   of  law  or  a  denial  of  the 
equal  protection  of  the  law,  it  is  only 
essential    that    there    shall     be     some 
rational    connection    between    the    fact 
proved  and  the  ultimate  fact  presumed, 
and  that  the  inference  of  one  fact  from 
proof   of   another   shall   not   be   so   un- 
reasonable as  to  be  a  purely  arbitrary 
mandate.     So,  also,  it  must  not,  under 
guise  of  regulating  the  presentation  of 
evidence,  operate  to  preclude  the  party 
from  the  right  to  present  his  defense  to 
the    main    fact    thus    presumed.      If    a 
legislative    provision    not    unreasonable 
in  itself  prescribing  a  rule  of  evidence, 
in  either   criminal  or   civil  cases,   does 
not  shut  out  from  the  party  affected  a 
reasonable    opportunity    to    submit    to 
the  jury  in  his  defense  all  of  the  facts 
bearing    upon    the    issue,    there    is    no 
ground  for  holding  that  due  process  of 
law  has  been  denied  him."     The  court 
then   proceeded    as    follows:      "In   this 
class  of  cases,  where  the  entire  subject- 
matter   of   the   legislation   is   otherwise 
within   state   control,  the   question   has 
been  whether  the  prescribed  rule  of  evi- 
dence   interferes    with    the    guaranteed 
equality  before  the  law,  or  violates  those 
fundamental     rights     and     immutable 
principles    of    justice    which    are    em- 
braced   within    the    conception    of    due 
process    of   law.      But   where    the    con- 
duct or  fact,  the  existence  of  which  is 
made   the    basis    of   the   statutory    pre- 
sumption,  itself   falls  within  the  scope 
of   a   provision   of   the   Federal   Consti- 
tution, a  further  question  arises.     It  is 


apparent  that  a  constitutional  prohibi- 
tion cannot  be  transgressed  indirectly 
by  the  creation  of  a  statutory  presump- 
tion any  more  than  it  can  be  violated 
by  direct  enactment.  The  power  to  cre- 
ate presumptions  is  not  a  means  of  es- 
cape from  constitutional  restrictions. 
And  the  state  may  not  in  this  way  in- 
terfere with  matters  withdrawn  from  its 
authority  by  the  Federal  Constitution,  , 
or  subject  an  accused  to  conviction  for  , 
conduct  which  it  is  powerless  to  pro- 
scribe. .  .  .  What  the  state  may 
not  do  directly  it  may  not  do  indirectly. 
If  it  cannot  punish  the  servant  as  a 
criminal  for  the  mere  failure  or  refusal 
to  serve  without  paying  his  debt,  it  is 
not  permitted  to  accomplish  the  same 
result  by  creating  a  statutory  presump- 
tion which,  upon  proof  of  no  other  fact, 
exposes  him  to  conviction  and  punish- 
ment. Without  imputing  any  actual 
motive  to  oppress,  we  must  consider  the 
natural  operation  of  the  statute  here 
in  question  {Henderson  v.  New  York 
(Henderson  v.  Wickham)  [1875]  92  U. 
S.  268,  23  L.  ed.  547),  and  it  is  ap- 
parent that  it  furnishes  a  convenient 
instrument  for  the  coercion  which  the 
Constitution  and  the  act  of  Congress 
forbid, — an  instrument  of  compulsion 
peculiarly  effective  as  against  the  poor 
and  the  ignorant,  its  most  likely  vic- 
tims." 

The  above  case  was  followed  in  State 
V.  Griffin  (1911)  154  N.  C.  611,  70  S. 
E.  292. 

In  Latson  v.  Wells  (1911)  136  Ga. 
681,  71  S.  E.  1052,  where  the  decision  of 
the  Federal  Supreme  Court  was  cited, 
the  points  actually  determined  are  thus 
stated  in  the  syllabus  written  by  the 
court:  (1)  "The  main  legislative  in- 
tent and  purpose  being  to  make  the 
acts  referred  to  in  the  first  section  a 
crime,  and  to  provide  for  its  punish- 
ments, the  second  section,  simply  pro- 
viding that  proof  of  specified  acts 
'shall  be  deemed  presumptive  evidence 
of  the  intent  referred  to,'  is  not  essen- 
tial to  the  carrying  out  of  such  legis- 
lative intent  and  purpose.  This  rule 
of  evidence,  if  eliminated  from  the  act, 
would  not  affect  the  main  legislative 
scheme  and  purpose;  and  if  the  second 
section   of  the  act  is  unconstitutional, 
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power,*  and  that  they  were  not  in  conflict  with  certain  clauses  in  the 
Constitution  of  the  states  in  question.'  But  in  one  instance  the  court 
relied  upon  the  theory  that  the  statutory  declaration,  although  in 
terms  absolute,  should,  for  the  purpose  of  sustaining  it,  be  construed 
in  the  restricted  sense  which  is  indicated  by  the  operation  of  the  ordi- 
nary rule  of  criminal  procedure  that  the  jury  is  bound  to  acquit  the 
accused  unless  it  is  satisfied,  upon  a  consideration  of  the  whole  evi- 
dence, that  he  is  guilty  of  fraud.* 


the  whole  act  would  not  be  void,  and 
the  provisions  of  the  first  section  would 
be  constitutional  and  valid."  (2) 
"Where  one  pleads  guilty  to  accusations 
in  a  city  court  charging  him  with  vio- 
lating the  first  section  of  the  act  (em- 
bodied in  the  Penal  Code  1910,  §  715, 
above  quoted),  he  cannot  subsequently 
be  released  from  custody,  even  if  the 
provisions  of  the  second  section  of  the 
act  (embodied  in  Penal  Code  1910,  § 
716)  are  unconstitutional,  the  rule  of 
evidence  prescribed  in  the  latter  sec- 
tion not  having  been  used  against  him." 
2  In  State  v.  Thomas  (1906)  144  Ala. 
77,  80,  2  L.R.A.(N.S.)  1011,  113  Am. 
St.  Rep.  17,  40  So.  271,  6  Ann.  Cas. 
744,  the  court  relied  upon  the  follow- 
ing statement  of  doctrine  in  State  v. 
Beach  (1897)  147  Ind.  74,  36  L.R.A. 
179,  143  N.  E.  949,  where  the  court  in 
sustaining  a  statute  by  which  it  was 
declared  to  be  prima  facie  evidence  of  a 
banker's  intent  to  defraud  in  receiv- 
ing a  deposit,  if  his  failure,  suspension, 
or  involuntary  liquidation  occurs  with- 
in thirty  days  thereof,  said:  "We 
think  it  clear  that  the  legislature  has 
the  power  to  prescribe  rules  of  evidence 
and  methods  of  proof.  A  law  which 
would  in  effect  exclude  the  evidence  of  a 
party,  and  thereby  deny  him  the  right 
to  be  heard,  would  deprive  him  of  due 
process  of  law.  A  law  which  provides 
that  certain  facts  are  conclusive  proof 
of  guilt  would  be  unconstitutional,  as 
would  one  which  makes  an  act  prima 
facie  evidence  of  crime  which  has  no 
relation  to  a  criminal  act,  and  no  tend- 
ency whatever  to  establish  a  criminal 
act.  If,  however,  the  legislature,  in 
prescribing  the  rules  of  evidence  in  any 
class  of  cases,  leaves  a  party  a  fair  op- 
portunity to  establish  his  case  of  de- 
fense, and  give  in  evidence  to  the  court 
or  jury  all  the  facts  legitimately  bear- 
ing on  the  issues  in  the  cause  to  be 
considered  and  weighed  by  the  tribunal 


trying  the  same,  such  acts  of  the  legis- 
lature are  not  unconstitutional.  It  has. 
been  repeatedly  held  that  the  legislature 
has  the  right  to  declare  what  shall  be- 
presumptive  or  prima  facie  evidence  of 
any  fact."  This  decision  was  followed, 
in  State  v.  Yann  (1907)  150  Ala.  66,  43- 
So.  357,  14  Ann.  Cas.  1058;  Bailey  v. 
State  (1908)  158  Ala.  18,  48  So.  498. 
(question  of  constitutionality  not  dis- 
cussed in  the  appeal  reported  in  [1908] 
211  U.  S.  452,  53  L.  ed.  278,  29  Sup. 
Ct.  Rep.  141). 

3  In  Banks  v.  State  ( 1905 )  124  Ga.  15,. 
2  L.R.A.(N.S.)  1007,  52  S.  E.  74.  The 
court  in  answer  to  the  contention  that 
the  provision  in  the  Georgia  act  was. 
repugnant  to  the  clause  of  the  state- 
Constitution  which  declares  that  the- 
legislative,  judicial,  and  executive 
powers  shall  forever  remain  sepa,rate 
and  distinct,  said:  "This  is  not  an  as- 
sumption of  judicial  functions  by  the 
legislature.  It  declares  a  rule  of  evi- 
dence under  which  certain  acts  are 
deemed  presumptive  evidence  of  a 
fraudulent  intent  in  committing  them. 
The  legislature  has  power  to  establish 
rules  of  evidence." 

In  Vance  v.  State  (1907)  128  Ga. 
661,  57  S.  E.  889,  it  held  that  this  pro- 
vision was  not  in  conflict  with  another 
clause  of  the  state  Constitution  which 
guarantees  a  public  and  speedy  trial 
by  an  impartial  jury. 

iMulkey  v.  State  (1907)  1  Ga.  App. 
521,  57  S.  E.  1022.  After  referring  to 
the  earlier  Georgia  cases,  the  court 
continued  thus:  "It  is  therefore  abso- 
lutely necessary,  in  order  to  sustain 
the  statute  at  all,  that  its  terms  be- 
construed  as  merely  affording  punish- 
ment for  the  fraud  actually  committed, 
and  not  as  making  breaches  of  contract 
criminal.  Although,  as  is  shown  by 
Justice  Lumpkin,  in  the  Banks  Case 
[note  3,  supra]  it  is  competent  for  the 
general  assembly  to  prescribe  a  rule  of 
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E.  Enactments  eelating  to  women. 

2836.  Enactments  regulating  the  hours  of  work  for  women. — 
a.  Colorado. — In  a  case  which  involved  the  validity  of  a  general 
enactment  restricting  the  hours  of  work  in  mines  and  smelters,  the 
supreme  court  disapproved,  arguendo,  the  Massachusetts  decision, 
cited  in  subsec.  c,  post.^  In  a  later  case  it  was  held  that,  whether  the 
question  was  determined  with  reference  to  the  general  police  power 
that  resides  in  the  state  legislature,  or  with  reference  to  the  amend- 
ment to  the  state  Constitution  (art.  5,  §  25a),  which  requires  the  leg- 
islature to  provide  for  an  eight-hour  day  for  persons  employed  in 
mining,  etc.,  "or  other  branch  of  industry  or  labor,"  that  it  may 
■"consider  injurious  or  dangerous  to  health,  life,  or  limb,"  an  enact- 

«vidence,  as  has  been  done  in  the  second  being  applied  by  the  courts  to  instances 
section  of  the  act  in  question,  yet  the  wherein  such  application  would  eflfectu- 
lawmaking  power  can  no  more  effectu-  ate  results  forbidden  by  constitutional 
ate  an  unconstitutional  result  indirectly,  law,  the  courts  must  refuse  to  extend 
through  rules  of  evidence,  than  it  can  its  application  that  far.  See,  in  this 
through  direct  substantive  enactment,  connection,  Cooley,  Const.  Lim.  452, 
Therefore  this  section  of  the  act,  as  well  453.  Such  forbidden  application  of  a 
as  the  other,  must  be  so  construed  as  to  rule  of  evidence  arises  when,  under 
limit  its  application  to  the  perfectly  such  a  rule,  the  court  allows  the  proof 
legitimate  purpose  stated  in  the  title  of  acts  which  are  not  themselves  crim- 
of  the  act,  the  punishment  of  fraud ;  and  inal,  and  which  the  legislature  has  not 
as  not  to  extend  it  to  rendering  pun-  the  power  to  make  criminal,  to  create 
ishable  breaches  of  contract,  or  the  fail-  the  presumption  that  the  defendant  is 
ure  to  pay  debts,  where  the  contem-  guilty  of  another  act,  which  is  crim- 
plated  fraud  did  not  in  fact  exist  at  inal,  but  which  the  acts  necessary  un- 
the  time  the  money  was  obtained.  The  der  the  rule  of  evidence  in  question 
legislature  has  not  made,  nor  did  it  cannot,  under  the  circumstances,  rea- 
have  the  power  to  make,  the  circum-  sonably  tend  to  establish." 
stances  enumerated  in  this  section  of  ^  Re  Morgan  (1899)  26  Colo.  415, 
the  act  conclusive  evidence  of  the  fraud,  47  L.R.A.  52,  60,  77  Am.  St.  Rep.  269, 
and  therefore  (in  case  the  other  neces-  58  Pac.  1071.  The  court  thus  criticized 
sary  elements  of  the  offense  are  sup-  the  reasoning  in  the  passage  quoted  in 
plied),  of  guilt.  Under  the  rule  of  evi-  note  8,  infra:  "The  disposition  made 
dence  therein  announced,  the  only  ef-  of  the  ease  evades  the  real  question, 
feet  to  be  given  to  the  circumstances  To  one  who  desires  to  devote  her  entire 
enumerated  is  to  create  a  presumption;  time  and  energies  in  laboring  at  one 
nor  does  the  new  rule  alter  in  the  particular  occupation,  in  which  the 
slightest  the  time-honored  doctrine  that  legislature  seeks  to  restrict  her,  it  is  no 
the  evidence  as  a  whole  must  be  such  answer  to  say  that  her  right  to  make 
as  to  establish  the  defendant's  guilt  be-  contracts  for  her  labor  is  not  curtailed 
yond  a  reasonable  doubt.  The  issue  for  because  she  may  work  as  many  addition- 
the  decision  of  the  jury  is  not  merely  al  hours  as  she  pleases  at  some  other 
whether  the  proof  has  supplied  the  nee-  occupation.  The  value  of  the  right  con- 
essary  elements  to  raise  the  presump-  sists  in  freedom  to  labor  in  any  lawful 
tion,  but  also  whether,  in  view  of  all  business  she  may  select,  for  as  many 
the  evidence,  the  presumption  is,  beyond  hours  each  day  as  she  chooses.  This  case 
a  reasonable  doubt,  well  founded.  is  the  only  authority  cited  in  some  of  the 
"If  a  statutory  rule  of  evidence  is,  text-books  for  legislation  of  this  char- 
by  reason  of  its  generality,  capable  of  acter,  but  we  cannot  follow  it." 
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ment  which  prohibited  the  employment  of  women  for  more  than 
eight  hours  a  day  in  any  mill,  factory,  manufacturing  establishment, 
or  store,  must  be  pronounced  invalid  in  respect  of  laundries.  The 
ratio  decidendi  was  that  the  legislature  had  not  in  this  act,  or  elsewhere,, 
declared  the  laundry  business  an  occupation,  or  labor  therein,  injur- 
ious or  dangerous  to  health,  life,  or  limb,  and  that  such  a  declaration 
was  an  essential  condition  precedent  to  the  validity  of  an  enactment 
of  this  character.' 

b.  Illinois. — A  statute  providing  that  no  female  should  be  em- 
ployed in  any  factory  or  workshop  more  than  eight  hours  in  any 
one  day  was  held  invalid  on  two  grounds;  viz.^  (1)  that  it  discrimi- 


3  Burcher  v.  People  (1907)  41  Colo. 
495,  124  Am.  St.  Rep.  143,  93  Pac.  14. 
The  court  said:  "If  the  power  to  enact 
such  legislation  as  this  reposes  in  the 
amendment,  or  is  inherently  a  part  of 
the  general  legislative  power  belonging 
to  the  general  assembly,  it  is  entirely 
clear  that  the  power  itself  must  be  ex- 
orcised, in  the  first  instance,  by  that 
law-making  body.  .  .  .  It  is  unques- 
tionably true,  and  cannot  be,  and  is  not, 
controverted,  that  the  legislative  branch 
of  government  alone  has  the  authority, 
and  is  charged  with  the  duty,  of  enact- 
ing such  regulations,  and  cannot  relin- 
quish or  delegate  it  to  either  of  the 
other  great  co-ordinate  departments  of 
government.  .  .  .  The  amendment 
recognizes  this  doctrine  when,  after 
specifying  particular  occupations  in 
which  the  period  of  employment  is  pre- 
scribed, it  adds,  'or  other  branch  of  in- 
dustry or  labor  that  the  general  assem- 
bly may  consider  injurious  or  danger- 
ous to  health,  life,  or  limb.'  Here  we 
have,  as  to  unnamed  branches  of  in- 
dustry and  labor,  the  express  limitation 
that  regulations  concerning  hours  of  em- 
ployment in  them  must  be  restricted  to 
those  which  the  general  assembly  may 
consider  injurious  or  dangerous  to 
health,  life,  or  limb.  We  look  in  vain 
to  find  that  the  general  assembly  in  S  3, 
or  in  any  part  of  this  or  any  other 
act,  has  considered  or  declared  the  laun- 
dry business,  or  even  labor  therein  of 
any  kind,  either  injurious  or  danger- 
ous. The  mere  general  prohibition  of 
employment  in  harmless  occupations 
beyond  or  in  excess  of  specified  hours 
is  not  the  equivalent  of  a  solemn  finding 
tnd  declaration  of  the  general  assembly 
that  such  occupations  are  injurious  or 


dangerous.  The  amendment  contem- 
plates that  not  until  after  the  general 
assembly  has  considered  and  enacted 
that  they  are  of  that  character  can  reg- 
ulations of  employment  therein,  and 
prohibition  of  labor  beyond  a  certain 
time,  be  made  effective,  or  violations 
thereof  punished  as  a  crime  or  misde- 
meanor. ...  It  must  be  borne  in 
mind,  as  the  attorney  general  must  con- 
cede, that  under  our  Constitution  the 
right  of  contracting  for  one's  labor  is. 
reserved  and  guaranteed  to  every  citi- 
zen. It  is  subject  to  no  restraint  except 
where  the  public  safety,  health,  peace,, 
morals,  or  general  welfare  demands  it, 
and  then  only  where  the  legislative  de- 
partment of  the  state  government,  in 
the  exercise  of  its  police  power,  selects 
a  proper  subject  for  its  exercise  and 
prescribes  reasonable  and  appropriate 
regulations.  In  the  absence,  therefore, 
of  a  legitimate  exercise  by  the  general 
assembly  of  this  power  bv  a  declaration 
to  the  contrary,  the  defendants  might 
lawfully  by  contract  require  a  woman 
to  work  more  than  eight  hours  per  day 
in  their  laundry.  Yet  here  is  an  at- 
tempted relinquishment  by  the  law-mak- 
ing body  of  that  very  power  of  legisla- 
tion, and  a  futile  effort  to  confer  upon 
the  courts  the  authority  to  make  such 
laws,  by  saying,  in  their  discretion  and 
in  the  first  instance,  and  with  no  pre- 
vious declaration  on  the  subject  by  the- 
general  assembly,  what  occupations  are 
unhealthful  and  dangerous.  This  is  a 
palpable  evasion  of  duty,  coupled  with 
an  abortive  attempt  to  give  to  the 
courts  legislative  power  to  make  crimes 
and  misdemeanors  out  of  acts  which  arc 
not  in  violation  of  any  valid  legislative 
enactment." 
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nated  against  employers  and  employees  in  the  particular  occupation 
specified,  and  (2)  that  it  was  "a  purely  arbitrary  restriction  upon 
the  fundamental  right  of  the  citizen  to  control  his  or  her  own  time 
and  faculties,"  and  "substituted  the  judgment  of  the  legislature  for 
the  judgTaent  of  the  employer  and  employee  in  a  matter  about  which 
they  are  competent  to  agree  with  each  other."  *     It  was  urged  by 


4  Ritchie  V.  People  ( 1895 )  155  111.  98, 
29  L.R.A.  79,  46  Am.  St.  Rep.  315,  40 
N.  E.  454  (Laws  1893,  p.  99,  §  5). 
The  direction  in  this  statute  that  no 
female  should  be  employed  more  than 
eigTit  hours  in  one  day  was  construed 
as  importing  a  direction  that  no  female 
should  be  under  contract  work  for  more 
than  that  number  of  hours,  and  conse- 
quently as  limiting  and  restricting  the 
right  of  the  manufacturer  and  his  em- 
ployee to  contract  with  each  other  in 
reference  to  the  hours  of  labor.  With 
regard  to  the  first  of  the  reasons  as- 
signed the  court,  after  summarizing  the 
effect  of  several  earlier  cases,  stated  its 
position  as  follows:  "The  legislature 
has  no  right  to  deprive  one  class  of 
persons  of  privileges  allowed  to  other 
persons  under  like  conditions.  The  man 
wiio  is  forbidden  to  acquire  and  enjoy 
property  in  the  same  manner  in  which 
the  rest  of  the  community  is  permitted 
to  acquire  and  enjoy  it  is  deprived  of 
liberty  in  particulars  of  primary  im- 
portance to  his  pursuit  of  happiness. 
If  one  man  is  denied  the  right  to  con- 
tract as  he  has  hitherto  done  under  the 
law,  and  as  others  are  still  allowed  to 
do  by  the  law,  he  is  deprived  of  both 
liberty  and  property  to  the  extent  to 
which  he  is  thus  deprived  of  such  right. 
In  line  with  these  principles,  it  has  been 
held  that  it  is  not  competent,  under  the 
Constitution,  for  the  legislature  to 
single  out  owners  and  employers  of  a 
particular  class,  and  provide  that  they 
shall  bear  burdens  not  imposed  on  other 
owners  of  property  or  employers  of  la- 
bor, and  prohibit  them  from  making 
contracts  which  other  owners  or  em- 
ployers are  permitted  to  make.  Millett 
V.  People  (1886)  117  111.  294,  57  Am. 
Eep.  869,  7  N.  E.  631;  Frorer  v.  People 
(1892)  141  111.  171,  16  L.E.A.  492,  31 
N.  E.  396;  Ramsey  v.  People  (1892)  142 
111.  380,  17  L.R.A.  853,  32  N.  E.  364." 
With  regard  to  the  second  reason  it  was 
observed  that  the  law  "assumes  to  dic- 
tate to  what  extent  the  capacity  to  la- 
bor may  be  exercised  by  the  employee. 


and  takes  away  the  right  of  private 
judgment  as  to  the  amount  and  dura- 
tion of  the  labor  to  be  put  forth  in  a 
speciliod  period.  When  the  legislature 
thus  undertakes  to  impose  an  unreason- 
able and  unnecessary  burden  upon  any 
one  citizen  or  class  of  citizens,  it  tran- 
scends the  authority  intrusted  to  it  by 
the  Constitution,  even  though  it  im- 
poses the  same  burden  upon  all  other 
citizens  or  classes  of  citizens.  General 
laws  may  be  as  tyrannical  as  partial 
laws.  A  distinguished  writer  upon  con- 
stitutional limitations  has  said  that 
general  rules  may  sometimes  be  as  ob- 
noxious as  special,  if  they  operate  to 
deprive  individual  citizens  of  vested 
rights,  and  that,  while  every  man  has  a 
right  to  require  that  his  own  controver- 
sies shall  be  judged  by  the  same  rules 
v/hich  are  applied  in  the  controversies 
of  his  neighbors,  the  whole  community 
is  also  entitled,  at  all  times,  to  demand 
the  protection  of  the  ancient  principles 
which  shield  private  rights  against  ar- 
bitrary interference,  even  though  such 
interference  may  be  under  a  rule  im- 
partial in  its  operation.  Cooley,  Const. 
Lim.  5th  ed.  434,  *355;  Bank  of  Colum- 
bia V.  Okely  (1819)  4  Wheat.  235,  4  L. 
ed.  559."  Criticizing  the  ease  of  Com. 
V.  Hamilton  Mfg.  Co.  note  8,  infra,  the 
court  pointed  out  that  under  the  Con- 
stitution of  Massachusetts  ( art.  4,  §  1 ) , 
the  legislature  has  power  to  ordain  all 
manner  of  wholesome  and  reasonable 
statutes,  with  or  without  penalties,  not 
repugnant  to  the  Constitution,  "as  they 
shall  judge  to  be  for  the  good  and  wel- 
fare of  the  commonwealth,  and  for  the 
governing  and  ordering  thereof,  and  of 
the  subjects  of  the  same."  It  was  de- 
clared that  the  decision  above  cited  "was 
evidently  made  in  view  of  the  large  dis- 
cretion so  vested  in  the  legislative 
branch  of  the  government."  The  opin- 
ion was  expressed  that  this  Massachu- 
setts case  is  opposed  to  the  current  of 
authority,  as  it  assumed  that  the  police 
power  is  practically  without  limitation; 
whereas  the  view  commonly  held  is  that 
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counsel  that  the  sex  of  the  persons  affected  by  the  enactment  afforded 
a  sufficient  reason  for  treating  it  as  a  permissible  exercise  of  the 
police  power.  But  this  contention  was  rejected  on  the  ground  that 
a  woman  is  a  "person"  within  the  meaning  of  the  14th  Amendment 
of  the  Federal  Constitution,  and  therefore  entitled  to  the  same  rights 
as  a  man  in  respect  of  making  contracts  with  reference  to  her  labor. 
This  doctrine  was  considered  to  involve  the  corollary  that  "the  mere 
fact  of  sex  will  not  justify  the  legislature  in  putting  forth  the  police 
power  of  the  state  for  the  purpose  of  limiting  her  exercise  of  those 
rights,  unless  the  courts  are  able  to  see  that  there  is  some  fair,  just, 
and  reasonable  connection  between  such  limitation  and  the  public 
health,  safety,  or  welfare  proposed  to  be  secured  by  it."  The  court 
■could  perceive  no  reasonable  ground  for  fixing  eight  hours  in  one 
day  as  the  limit  within  which  women  work  without  deleterious  con- 
sequences; and  in  any  event,  it  was  questionable  whether  the  police 
power  could  be  exercised  to  prevent  injury  to  an  individual  engaged 
in  a  particular  occupation. 

The  more  recent  statute  under  which  the  employment  of  women 
in  any  mechanical  establishment  or  factory  or  laundry  is  limited 
to  ten  hours  in  a  day  has  been  upheld  as  a  legitimate  exercise  of  the 
police  power,  on  the  ground  that,  as  a  general  rule,  they  cannot, 
without  impairing  their  health,  work  a  greater  number  of  hours  in 
such  occupations,  and  that  the  public  welfare  demands  that  this  im- 
pairment should  be  prevented.'     The  contention  that  it  was  invalid, 

"the  legislature  cannot  so  use  that  pow-  between  two  persons,  competent  to  con- 
er  as  to  invade  the  fundamental  rights  tract  and  concerning  a  lawful  subject 
-of  the  citizen;  and  it  is  for  the  courts  of  contract,  it  is  none  the  less  abridged 
to  decide  whether  a  measure,  which  as-  because  other  persons  may  be  permitted 
sumes  to  have  been  passed  in  the  inter-  to  contract,  or  because  the  same  persons 
■est  of  the  public  health,  really  'relates  may  be  at  liberty  to  contract  about 
to  and  is  convenient  and  appropriate  some  other  matter." 
to  promote  the  public  health.' "  The  6  w.  C.  Ritchie  &  Co.  v.  Wayman 
•court  then  said:  "The  reasoning  of  (1910)  244  111.  509,  27  L.R.A.(N.S.) 
the  opinion  in  the  Massachusetts  case  994,  91  N.  E.  695;  People  v.  Bowes- 
cited  does  not  seem  to  us  to  be  sound.  Allegretti  Co.  (1910)  244  111.  557,  91 
It  assumes  that  there  is  no  infringe-  N.  E.  701.  In  the  former  case  the  court 
-ment  upon  the  employer's  right  to  con-  said:  "It  is  known  to  all  men  (and 
tract,  because  he  may  employ  as  many  what  we  know  as  men  we  cannot  pro- 
persons  or  as  much  labor  as  he  chooses;  fess  to  be  ignorant  of  as  judges)  that 
nor  upon  the  employee's  right  to  con-  woman's  physical  structure  and  the  per- 
tract,  because  she  may  labor  as  many  formance  of  maternal  functions  place 
hours  as  she  chooses  in  some  other  oc-  her  at  a  great  disadvantage  in  the  battle 
cupation  than  that  specified  in  the  stat-  of  life;  that  while  a  man  can  work  for 
ute.  This  is  a  begging  of  the  question,  more  than  ten  hours  a  day  without  in- 
The  right  to  contract  would  be  value-  jury  to  himself,  a  woman,  especially 
less,  if  it  could  not  be  exercised  with  when  the  burdens  of  motherhood  are  up- 
reference  to  the  particular  subject-mat-  on  her,  cannot;  that  while  a  man  can 
ter  in  hand.    If  its  exercise  is  forbidden  work  standing  upon  his  feet  for  more 
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as  being  special  legislation,  was  rejected.®  With  the  conclusions  thus 
arrived  at,  the  court  attempted  to  reconcile  its  previous  decision  upon 
the  very  narrow  ground  that  in  the  opinion  delivered  in  the  earlier 
case  there  was  nothing  to  show  that  an  enactment  specifying  ten 

than  ten  hours  a  day,  day  after  day,  point  of  view  are  thus  stated  in  the 
without  injury  to  himself,  a  woman  can-  opinion:  "First,  that  it  singles  out 
not;  and  that  to  require  a  woman  to  the  business  of  those  persons  who  are 
stand  upon  her  feet  for  more  than  ten  conducting  mechanical  establishments 
hours  in  any  one  day,  and  perform  se-  or  factories  or  laundries,  and  prohibits 
vero  manual  labor  while  thus  standing,  the  employment  of  females  in  those  es- 
day  after  day,  has  the  effect  to  impair  tablishments  for  a  longer  time  than  ten 
her  health;  and  that  as  weakly  and  hours  in  any  one  day,  while  other  es- 
sickly  women  cannot  be  the  mothers  of  tablishments  engaged  in  substantially 
vigorous  children,  it  is  of  the.  greatest  the  same  business  are  permitted  to  em- 
importance  to  the  public  that  the  state  ploy  females  any  number  of  hours  in  one 
take  such  measures  as  may  be  neces-  day;  second,  that  it  has  the  effect  to 
sary  to  protect  its  women  from  the  divide  men  and  women  into  classes ;  and, 
consequences  induced  by  long,  continu-  third,  that  after  women  have  been  set 
ous  i;ianual  labor  in  those  occupations  aside  as  a  class,  to  then  divide  women 
which  tend  to  break  them  down  physi-  into  two  classes, — that  is,  that  women 
■cally.  It  would  therefore  seem  obvious  who  work  in  mechanical  establishments 
that  legislation  which  limits  the  number  or  factories  or  laundries  are  only  per- 
of  hours  which  women  shall  be  permit-  mitted  to  work  ten  hours  in  any  one 
ted  to  work  to  ten  hours  in  a  single  day  day,  and  that  women  who  are  not  em- 
in  such  employments  as  are  carried  on  ployed  in  mechanical  establishments, 
in  mechanical  establishments,  factories,  factories,  or  laundries  are  permitted  to 
and  laundries  would  tend  to  preserve  work  any  number  of  hours  in  any  one 
the  health  of  women  and  insure  the  day, — ^is  special  and  class  legislation." 
production  of  vigorous  offspring  by  Discussing  this  contention,  the  court 
them,  and  would  directly  conduce  to  the  said:  "The  business  places  which  are 
health,  morals,  and  general  welfare  of  enumerated  by  the  statute — that  is,  me- 
the  public;  and  that  such  legislation  chanical  establishments,  factories,  and 
would  fall  clearly  within  the  police  pow-  laundries — form  a  class  by  themselves, 
•er  of  the  state."  Referring  to  the  case  and  differ  from  mercantile  eatablish- 
■of  Burcher  v.  People,  note  1,  supra,  the  ments,  hotels,  restaurants,  etc.,  in  this, 
court  observed  that  it  "is  not  an  author-  that  the  product  of  those  establishments 
ity  either  as  to  the  validity  or  invalid-  enumerated  in  the  statute  is  largely 
ity  of  a  statute  limiting  the  number  of  produced  by  machinery,  or  the  em- 
hours  which  women  shall  be  permitted  ployees  of  such  establishments  work 
or  required  to  work  in  any  one  day,  as  with  machinery,  or  the  pace  at  which 
tiie  validity  of  the  statute,  in  so  far  as  the  employees  work  in  such  establish- 
it  prohibited  women  from  working  more  ments  is  set  by  other  employees  who 
than  eight  hours  in  any  one  day,  was  work  with  machinery.  It  would  seem, 
not  considered  or  decided  in  that  ease."  therefore,  that  the  legislature  has  not 
The  decision  in  People  v.  Williams,  note  arbitrarily  carved  out  a  class  of  estab- 
n  infra  was  distinguished  on  the  lishments  in  which  women  whose  time 
cround  that  it  does  not  determine  the  of  employment  is  limited  to  ten  hours 
Validity  of  that  portion  of  the  New  a  day  are  to  work,  but  that  the  line  ot 
York  statute  which  makes  it  unlawful  demarcation  between  the  establishments 
to  permit  or  suffer  a  woman  to  work  to  which  the  ten-hour  limit  applies  and 
in  anv  of  the  prohibited  employments  those  to  which  it  does  iwt  apply  is 
more  than  ten  hours  per  day,  the  scope    clearly    defined.  .  We    have  _al- 

of  the  ruling  being  expressly  limited  to  ready  pointed  out  that  the  physical 
the  validitv  of  that  portion  of  the  act  structure  and  maternal  functions  of 
which  prohibited  a  woman  from  work-  women  pace  them  at  such  a  disadvan- 
it^  before  6  o'clock  in  the  morning  or  tage  in  the  struggle  for  existence  as  to 
after  nine  o'clock  in  the  evening.  form    a   substantial    difference    between 

«The    grounds    relied    upon    in    this    the    sexes,-a   difference   which,   m   our 
M.  &  S.  Vol.  VIII.— 554. 
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hours  as  the  limit  of  a  day's  work  for  ■women  would  have  beeu 
pronounced  invalid.''  But  its  argument  in  this  connection  is  by  no 
means  satisfactory.  It  is  apprehended  that  most  impartial  critics 
A\ho  have  no  special  interest  in  harmonizing  the  two  cases  will  re- 
gard them  as  being  essentially  inconsistent,  and  explain  that  incon- 
sistency as  being  due  to  the  circumstance  that  they  reflect  funda- 
mentally distinct  theories  as  to  the  differentiating  significance 
ascribed  to  the  element  of  sex. 

c.  Massachiisetts.— The  enactment  limiting  to  ten  the  hours  dur- 
ing which  women,  whether  adults  or  not,  and  minors,  may  be  em- 
ployed in  certain  occupations,  has  been  declared  to  be,  in  respect 
of  a  female  employee,  a  valid  exercise  of  the  police  power.* 

judgment,  is  of  such  a,  substantial  char-  motor  power  when  applied  to  machinery, 

aeter  as  to  form  a  basis  for  legislation,  There  is,  therefore,  we  think  an  obvious 

without  making  the  legislation  subject  and   clear  distinction  between   the   two 

to  the  objection  that  it  was  not  a  proper  classes  of  women  when  working  in  the 

exercise  of  the  police  power.    The  differ-  class  of  employment  covered  by  the  stat- 

ences    existing    between    the    sexes    has  ute  and  in  other  vocations   of  life,  by 

often  formed  the  basis  of  a  classification  reasons   of  their   environment  when   at 

upon  which  to  found  legislation.     It  is  work." 

this  distinction,  when  used  as   a  basis  7  In  this  point  of  view  the  court  re- 

of    legislation    which    authorizes    legis-  marked    (p.  528)  :      "Can  it  be  said  if 

lation  exempting  women  from  military  the    limitation    upon    the    number    of 

and  jury  service  and  from  working  up-  hours   which   women   are   permitted   to 

on  the  public  highways  or  working  in  work  in  the  designated  callings,  in  the 

mines,  and  which  permits  men  to  enjoy,  act  of  1893,  had  been  fixed  at  ten  hours, 

alone,  the  elective  franchise  and  to  hold  instead  of  eight  hours,  the  court  would 

public   ofiice,  and  fixes  their  status  as  have  held  the  act  unconstitutional  as  an 

the   head    of   the   family   in   exemption  unreasonable  exercise  of  the  police  pow- 

and  homestead  laws.     As  to  the  third  er  of  the  state,  or  that  the  act  would 

objection,   that  women  by   the   act  are  have  been  held  obnoxious  to  the  Consti- 

divided  into  two  classes, — ^that  is,  those  tution   as   special   or   class   legislation? 

whose   service  is  limited  to  a  ten-hour  We  do  not  think  it  can  so  be  said,  as 

flay  and  those  whose  service  is  not  thus  there  is  throughout  the  opinion  a  veiled 

limited, — ^we  have  also  already  suggest-  suggestion  which  indicates  that  it  was 

fd  the  answer  to  this  contention,  name-  the  opinion  of  the  court  that  the  limita- 

ly,  that  those  women  whose  service  is  tion  of  the  right  to  work  longer  than 

limited  to  a  ten-hour  day  work  in  estab-  eight  hours  was  an  unreasonable  limita- 

lisbments  whose  product  is  produced  by  tion  upon  the  right  to  contract,  while 

machinery,    or    whose    employees    work  the  right  to  contract  for  a  longer  day, 

with  machinery,  or  the  pace  at  which  at     least     under     some     circumstances, 

such    employees   work    is   set  by   other  might  be  a  valid  limitation   upon   the 

employees    who   work   with   machinery,  right  to  contract." 

We   think    that   women   thus    situated,  S  Com.  v.  Hamilton  Mfg.  Co.    (1876) 

while    at   work,   are   under    a,   pressure  120   Mass.   383    (Stats,   of   1874,    chap, 

and    spur   which   is   much   more   likely  221),   applicable   to   manufacturing   es- 

to  drive  them  to  over-exertion  when  ex-  tablishments ) .     It  was   argued  by   the 

hausted    by    long-continued    effort    and  counsel  for  the  defendant  that  the  de- 

thereby  to  impair  their  health,  than  are  fendant's    act    of    incorporation    was    a 

tlipir  more  favored  sisters  likely  to  be  contract  with   the   commonwealth,    and 

driven  who  are  engaged  in  an  employ-  that  the  act  under  discussion  impaired 

ment  which  is  not  forced  at  all  times  that  contract;  that  an  act  of  incorpora- 

up   to  the  limit  of  production  by  the  tion  to  manufacture  cotton  and  woolen 

agencies  of  steam,  electricity,  or  other  goods,    by    necessary    implication,    con- 
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d.  Michigan. — The  enactment  which  provides  that  no  female  shall 
be  employed  in  any  factory,  mill,  or  •warehouse,  etc.,  or  any  place 
where  any  kind  of  manufacture  is  carried  on,  more  than  nine  hours 
a  day,  has  been  sustained  against  the  objections  (1)  that  it  interferes 
with  the  right  to  labor  and  the  right  to  make  contracts  pertaining 
thereto;  and  (2)  that  it  is  improper  class  legislation  in  that  it  con- 
tains an  exceptive  clause  with  regard  to  canning  establishments  and 
places  where  perishable  fruits,  etc.,  are  preserved.^ 

e.  Nebraska. — The  enactment  which  limits  to  ten  the  hours  of  work 
for  women  in  manufacturing,  mechanical,  or  mercantile  establish- 
ments, and  hotels  and  restaurants,  has  been  upheld.^**  The  position 
taken  was  that  as  it  had  a  uniform  and  general  application  to  all 


ferred  upon  the  corporation  the  legal  ca- 
pacity of  hiring  all  the  labor  needful 
for  this  work.  The  court,  however, 
said:  "If  this  is  conceded  to  the  fullest 
extent,  it  is  only  a  contract  with  the 
corporation  that  it  may  contract  for 
all  lawful  labor.  There  is  no  con- 
tract implied  that  such  labor  as  was 
then  forbidden  by  law  might  be  em- 
ployed by  the  defendant;  or  that  the 
general  court  would  not  perform  its 
constitutional  duty  of  making  such 
wholesome  laws  thereafter  as  the  public 
welfare  should  demand.  The  law,  there- 
fore, violates  no  contract  with  the  de- 
fendant." Discussing  the  further  ques- 
tion whether  it  is  in  violation  of  any 
right  reserved  under  the  Constitution 
to  the  individual  citizen,  the  court  said : 
"Upon  this  question,  there  seems  to  be 
no  room  for  debate.  It  does  not  forbid 
any  person,  firm,  or  corporation  from 
employing  as  many  persons  or  as  much 
labor  as  such  person,  firm,  or  corpora- 
tion may  desire;  nor  does  it  forbid  any 
person  to  work  as  many  hours  a  day 
or  a  week  as  he  chooses.  It  merely  pro- 
vides that  in  an  employment,  which  the 
legislature  has  evidently  deemed  to  some 
extent  dangerous  to  health,  no  person 
shall  be  engaged  in  laboj  more  than  ten 
hours  a  day  or  sixty  hours  a  week. 
There  can  be  no  doubt  that  such  legis- 
lation may  be  maintained  either  as  a 
health  or  police  regulation,  if  it  were 
necessary  to  resort  to  either  of  those 
sources  for  power.  .  .  .  It  is  also 
said  that  the  law  violates  the  right 
of  Mary  Shirley  to  labor  in  accordance 
with  her  own  judgment  as  to  the  num- 
ber of  hours  she  shall  work.  The  obvi- 
ous and  conclusive  reply  to  this  is,  that 


the  law  does  not  limit  her  right  to  labor 
as  many  hours  per  day  or  per  week  as 
she  may  desire;  it  does  not  in  terms 
forbid  her  laboring  in  any  particular 
business  or  occupation  as  many  hours 
per  day  or  per  week  as  she  may  desire; 
it  merely  prohibits  her  being  employed 
continuously  in  the  same  service  more 
than  a  certain  number  of  hours  per  day 
or  week,  which  is  so  clearly  within  the 
power  of  the  legislature  that  it  becomes 
unnecessary  to  inquire  whether  it  is  a 
matter  of  grievance  of  which  this  de- 
fendant has  the  right  to  complain."  For 
criticisms  of  the  reasoning  in  this  opin- 
ion, see  notes  2  and  3,  supra. 

SWithey  v.  Bloem  (1910)  163  Mich. 
419,  35  L.R.A.(N.S.)  628,  128  N.  W. 
913,  following  Muller  v.  Oregon,  cited 
in  note  11a,  infra,  and  BitcMe  v.  Way- 
man,  note  5,  supra. 

10  In  Wenham  v.  State  (1902)  66  Neb. 
394,  58  L.R.A.  825,  91  N.  W.  421,  the 
court  said:  "Women  and  children  have 
always,  to  a  certain  extent,  been  wards 
of  the  state.  .  .  .  They  are  unable, 
by  reason  of  their  physical  limitations, 
to  endure  the  same  hours  of  exhaustive 
labor  as  may  be  endured  by  adult  males. 
Certain  kinds  of  work  which  may  be 
performed  by  men  without  injury  to 
their  health  would  wreck  the  constitu- 
tions and  destroy  the  health  of  women, 
and  render  them  incapable  of  bearing 
their  share  of  the  burdens  of  the  fam- 
ily and  the  home.  The  state  must  be 
accorded  the  right  to  guard  and  protect 
women,  as  a  class,  against  such  a  condi- 
tion ;  and  the  law  in  question,  to  tliat 
extent,  conserves  the  public  health  and 
welfare.  On  the  question  of  the  right 
to  contract  we  may  well  declare  a  law 
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women  employed  in  the  establishments  specified  it  was  not  open  to 
objection  as  being  class  legislation;  that  it  did  not  deprive  any 
citizen  of  his  property  or  the  reasonable  use  thereof,  without  due 
process  of  law ;  and  that  it  did  take  away  the  right  of  contract. 

/.  Xeiv  York. — The  statute  which  provides  that  no  female  shall 
be  employed,  or  permitted  or  suffered,  to  work  in  a  factory  before  6 
o'clock  in  the  morning  or  after  9  o'clock  in  the  evening,  has  been 
held  invalid,  as  being  an  undue  restriction  upon  the  freedom  of  con- 
tracting." The  broad  position  taken  by  the  court  was  that  "an 
adult  female  is  not  to  be  regarded  as  a  ward  of  the  state,  or  in  any 


unconstitutional  which  interferes  with 
or  abridges  the  right  of  adult  males  to 
contract  with  each  other  in  any  of  the 
business  affairs  or  vocations  of  life. 
The  employer  and  the  laborer  are  prac- 
tically on  an  equal  footing,  but  these 
observations  do  not  apply  to  women  and 
children.  Of  the  many  vocations  in  this 
country,  comparatively  few  are  open  to 
women.  Their  field  of  remunerative  la- 
bor is  restricted.  Competition  for  plac- 
es therein  is  necessarily  great.  The 
desire  for  place,  and  in  many  instances 
tlie  necessity  of  obtaining  employment, 
would  subject  them  to  hardships  and  ex- 
actions which  they  would  not  otherwise 
endure.  The  employer  who  seeks  to  ob- 
tain the  most  hours  of  labor  for  the 
least  wages  has  such  an  advantage  over 
them  that  the  wisdom  of  the  law,  for 
their  protection,  cannot  well  be  ques- 
tioned. No  doubt,  these  considerations 
were  the  moving  cause  for  the  passage 
of  the  law  in  question.  If  the  act  is 
the  result  of  a  fair,  reasonable  exercise 
of  police  power,  it  should  be  upheld." 
liPeopJe  V.  Williams  (1907)  189  N. 
Y.  131,  136,  12  L.R.A.(N.S.)  1130,  121 
Am.  St.  Rep.  854,  81  N.  E.  778,  12  Ann. 
Cas.  798,  affirming  (1906)  116  App.  Div. 
379,  101  N.  Y.  Supp.  562.  The  court 
said:  "It  is  claimed,  however,  in  this 
case,  that  the  enactment  in  question 
can  be  justified  as  an  exercise  of  the 
police  power  of  the  state;  having  for 
its  purpose  the  general  welfare  of  the 
state  in  a  measure  for  the  preservation 
of  the  health  of  the  female  citizens. 
It  is  to  be  observed  that  it  is  not  a 
regulation  of  the  number  of  hours  of 
labor  for  working  women ;  the  enact- 
ment goes  far  beyond  this.  It  attempts 
to  take  away  the  right  of  a  woman  to 
labor  before  6  o'clock  in  the  morning,  or 
after  9  o'clock  in  the  evening,  without 


any  reference  to  other  considerations. 
In  providing  that  'no  female  shall  be 
employed,  permitted,  or  suffered  to  work 
in  any  factory  in  this  state  before  6 
o'clock  in  the  morning,  or  after  9  o'clock 
in  the  evening  of  any  day,'  she  is  pre- 
vented, however  willing,  from  engaging 
herself  in  a  lawful  employment  during 
the  specified  periods  of  the  twenty-four 
hours.  Except  as  to  women  under  twen- 
ty-one years  of  age,  this  was  the  first 
attempt  on  the  part  of  the  state  to 
restrict  their  liberty  of  person,  or  their 
freedom  of  contract,  in  the  pursuit  of 
a  vocation.  I  find  nothing  in  the  lan- 
guage of  the  section  which  suggests 
the  purpose  of  promoting  health,  except 
as  it  might  be  inferred  that  for  a  wo- 
man to  work  during  the  forbidden  hours 
of  night  would  be  unhealthful.  If  the 
inhibition  of  the  section  in  question  had 
been  framed  to  prevent  the  ten  hours 
of  work  from  being  performed  at  night, 
or  to  prolong  them  beyond  9  o'clock  in 
the  evening,  it  might,  more  readily,  be 
appreciated  that  the  health  of  women 
was  the  matter  of  legislative  concern. 
That  is  not  the  effect,  nor  the  sense,  of 
the  provision  of  the  section  with  which, 
alone,  we  are  dealing.  It  was  not  the 
case  upon  which  this  defendant  was  con- 
victed. If  this  enactment  is  to  be  sus' 
tained,  then  an  adult  woman,  although 
a  citizen  and  entitled  as  such  to  all 
the  rights  of  citizenship  under  our  laws, 
may  not  be  employed,  nor  contract  to 
work,  in  any  factory  for  any  period  of 
time,  no  matter  how  short,  if  it  is  with- 
in the  prohibited  hours;  and  this,  too, 
without  any  regard  to  the  healthfulness 
of  the  employment.  It  is  clear,  as  it 
seems  to  me,  that  this  legislation  can- 
not, and  should  not,  be  upheld  as  a 
proper  exercise  of  the  police  power.  It 
is   certainly   discriminative   against   fc- 
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Other  light  than  the  man  is  regarded,  when  the  question  relates  to 
the  business  pursuit  or  calling.  She  is  no  more  a  ward  of  the  state 
than  is  the  man.  She  is  entitled  to  enjoy,  unmolested,  her  liberty 
of  person,  and  her  freedom  to  work  for  whom  she  pleases,  where  she 
pleases,  and  as  long  as  she  pleases,  within  the  general  limits  opera- 
tive on  all  persons  alike.  ...  In  the  gradual  course  of  legis- 
lation upon  the  rights  of  a  woman,  in  this  state,  she  has  come  to 
possess  all  of  the  responsibilities  of  the  man,  and  she  is  entitled  to 
be  placed  upon  an  equality  of  rights  with  the  man."  The  decision 
thus  rendered  is  not  inconsistent  with  the  cases  in  which  enactments 
limiting  the  number  of  hoUrs  that  women  may  lawfully  work  in 
one  day  have  been  upheld.  But  the  broad  langniage  used  by  the  court 
concerning  the  equality  of  the  sexes  with  respect  to  their  consti- 
tutional rights  indicates  that  it  regarded  such  enactments  also  as 
being  invalid.  If  that  was  the  doctrine  then  held  by  the  court,  all 
that  need  be  remarked  is  that  the  situation  has  been  materially 
changed  by  the  decision  of  the  Federal  Supreme  Court  which  is 
reviewed  in  subsec.  g,  post. 

g.  Oregon. — By  the  Federal  Supreme  Court,  an  Oregon  enactment 
which  declares  that  no  female  shall  be  employed  in  a  mechanical  es- 
tablishment or  factory  or  laundrj^  more  than  ten  hours  during  any  one 
day  has  been  upheld  against  the  objections  that  it  violates  the  14th 
Amendment  of  the  Federal  Constitution,  and  that  it  is  improper 
class  legislation.  The  ratio  decidendi  was  that  the  dissimilarity 
between  the  physical  characteristics  of  men  and  women  is  sufficiently 
great  to  justify  the  application  of  different  standards  in  determining 
the  validity  of  restrictive  legislation  with  regard  to  each  of  the 
sexes."" 

male  citizens,  in  denying  to  them  equal  pursuits  of  citizens,  is  becoming  a 
rights  with  men  in  the  same  pursuit,  marked  one  in  this  country,  and  it  he- 
The  courts  have  gone  very  far  in  up-  hooves  the  courts,  firmly  and  fearlessly, 
holding  legislative  enactments,  framed  to  interpose  the  barriers  of  their  judg- 
clearly  for  the  welfare,  comfort,  and  ments,  when  invoked  to  protect  against 
health  of  the  community;  and  that  a  legislative  acts  plainly  transcending  the 
wide  range  in  the  exercise  of  the  police  powers  conferred  by  the  Constitution 
power  of  the  state  should  be  conceded,  upon  the  legislative  body." 
I  do  not  deny ;  but  when  it  is  sought  "a  In  Muller  v.  Oregon  ( 1908 )  208  U. 
under  the  guise  of  a  labor  law,  arbi-  S.  412,  52  L.  ed.  551,  28  Sup.  Ct.  Rep. 
trarily,  as  here,  to  prevent  an  adult  324,  13  Ann.  Cas.  957,  affirming  (1906) 
female  citizen  from  working  at  any  48  Or.  252,  120  Am.  St.  Rep.  805,  85 
time  of  the  day  that  suits  her,  I  think  Pac.  855.  11  Ann.  Cas.  88,  the  court 
it  is  time  to  call  a  halt.  It  arbitrarily  argued  thus :  "That  woman's  physical 
deprives  citizens  of  their  right  to  con-  structure  and  the  performance  of  ma- 
tract  with  each  other.  The  tendency  of  ternal  functions  place  her  at  a  disad- 
legislatures,  in  the  form  of  regulatory  vantage  in  the  struggle  for  subsistence 
measures,   to  interfere  with  the  lawful  is  obvious.    This  is  especially  true  when 
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h.  Penmylvania. — An  inferior  court  has  affirmed  the  validity  of 
an  enactment  limiting  to  twelve  hours  in  one  day  the  employment 
of  minors,  male  and  female,  and  adult  women,  in  any  manufacturing 
establishment,  mercantile  industry,  laundry  workshop,  renovating 
\vorks,  or  printing  office."  The  contention  that  such  an  enactment 
unduly  interferes  with  the  right  of  adult  women  to  acquire  and  pos- 
sess property  was  rejected. 

i.  Washington. — A  statute  limiting  to  ten  the  hours  of  work  for 
women  in  mechanical  and  mercantile  establishments,  laundries,  ho- 


the  burdens  of  motherhood  are  upon  her. 
Even  when  they  are  not,  by  abundant 
testimony  of  the  medical  fraternity  con- 
tinuance for  a  long  time  on  her  feet  at 
work,  repeating  this  from  day  to  day, 
tends  to  injurious  effects  upon  her  body; 
and  as  healthy  mothers  are  essential 
to  vigorous  offspring,  the  physical  well- 
being  of  woman  becomes  an  object  of 
public  interest  and  care  in  order  to 
preserve  strength  and  vigor  of  the  race. 
Still,  again,  history  discloses  the  fact 
that  woman  has  always  been  dependent 
upon  man.  He  established  his  control 
at  the  outset  by  superior  physical 
strength,  and  this  control  in  various 
forms,  with  diminishing  intensity,  has 
continued  to  the  present.  As  minors, 
though  not  to  the  same  extent,  she  has 
been  looked  upon  in  the  courts  as  needr 
ing  especial  care  that  her  rights  may 
be  preserved.  Education  was  long  de- 
nied her,  and  while  now  the  doors  of  the 
schoolroom  are  opened,  and  her  oppor- 
tunities for  acquiring  knowledge  are 
great,  yet  even  with  that,  and  the  con- 
sequent increase  of  capacity  for  business 
affairs,  it  is  still  true  that  in  the  strug- 
gle for  subsistence  she  is  not  an  equal 
competitor  with  her  brother.  Though 
limitations  upon  personal  and  con- 
tractual rights  may  be  removed  by  legis- 
lation, there  is  that  in  her  disposition 
and  habits  of  life  which  will  operate 
against  a  full  assertion  of  those  rights. 
She  will  still  be  where  some  legislation 
to  protect  her  seems  necessary  to  secure 
a  real  equality  of  right.  Doubtless 
tliere  are  individual  exceptions,  and 
ihere  are  many  respects  in  which  she 
has  an  advantage  over  him;  but  looking 
at  it  from  the  view  point  of  the  effort 
to  maintain  an  independent  position  in 
life,  she  is  not  upon  an  equality.  Dif- 
ferentiated by  these  matters  from  the 
other  sex,  she  is  properly  placed  in  a 
class  by  herself,  and  legislation  designed 


for  her  protection  may  be  sustained, 
even  when  like  legislation  is  not  neces- 
sary for  man  and  could  not  be  sus- 
tained. It  is  impossible  to  close  one's 
eyes  to  the  fact  that  she  still  looks  to 
her  brother  and  depends  upon  him. 
Even  though  all  restrictions  on  politi- 
cal, personal,  and  contractual  rights 
were  taken  away,  and  she  stood,  so  far 
as  statutes  are  concerned,  upon  an 
absolutely  equal  plane  with  him,  it 
would  still  be  true  that  she  is  so  con- 
stituted that  she  will  rest  upon  and 
look  to  him  for  protection;  that  her 
physical  structure  and  a  proper  dis- 
charge of  her  maternal  functions — ^hav- 
ing in  view  not  merely  her  own  health, 
but  the  well-being  of  the  race — ^justify 
legislation  to  protect  her  from  the  greed 
as  well  as  the  passion  of  man.  The 
limitations  which  this  statute  places 
upon  her  contractual  powers,  upon  her 
right  to  agree  with  her  employer  as  to 
the  time  she  shall  labor,  are  not  im- 
posed solely  for  her  benefit,  but  also 
largely  for  the  benefit  of  all.  Many 
words  cannot  make  this  plainer.  The 
two  sexes  differ  in  structure  of  body, 
in  the  functions  to  be  performed  by 
each,  in  the  amount  of  physical  strength, 
in  the  capacity  for  long-continued  labor, 
particularly  when  done  standing,  the 
influence  of  vigorous  health  upon  the 
future  well-being  of  the  race,  the  self- 
reliance  which  enables  one  to  assert  full 
rights,  and  in  the  capacity  to  maintain 
the  struggle  for  subsistence.  This  dif- 
ference justifies  a  difference  in  legisla- 
tion, and  upholds  that  which  is  designed 
to  compensate  for  some  of  the  burdens 
which  rest  upon  her." 

12  Com.  V.  Beatty  (1900)  15  Pa. 
Super.  Ct.  5,  affirming  decision  of  quar- 
ter sessions  in  (1899)  16  Montg.  Co. 
L.  Rep.  63,  23  Pa.  Co.  Ct.  300,  8  Pa, 
Dist.  R.  712  (Act  of  April  29,  1897, 
P.  L.  30.) 
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tels,  and  restaurants  has  been  pronounced  valid. ^'  The  contention 
that  It  was  invalid  as  depriving  women  of  their  liberty  without  due 
process  of  law  was  rejected. 

2837.  Enactments  forbidding  the  employment  of  women  in  certain 
occupations.— a.  California. —The  decisions  in  this  jurisdiction  have 
all  been  rendered  with  reference  to  a  special  provision  of  the  state 
Constitution,  to  the  effect  that  "no  person  shall,  on  account  of  sex, 
be  disqualified  from  entering  upon  or  pursuing  any  lawful  busi- 
ness, vocation,  or  profession."  The  effect  of  the  cases,  as  they  stand, 
seems  to  be  this, — that  this  provision  is  violated  by  a  municipal 
ordinance  which  is  so  worded  as  directly  to  prohibit  the  employment 
of  females  as  waitresses  in  places  where  intoxicating  liquors  are  sold, 
but  not  by  an  ordinance  which  merely  imposes  a  differential  license 
tax  of  which  the  necessary  result  is  to  restrict  that  employment.^ 


13  state  V.  Buchanan  ( 1902 )  29  Wash. 
602,  59  L.E.A.  342,  92  Am.  St.  Kep. 
930,  70  Pac.  52  (Sess.  Laws  1901,  p. 
118).  The  court  said:  "We  think  it 
is  easily  ascertainable  from  a  perusal 
of  this  act  that  its  object  was  the  public 
health,  and  that  its  provisions  were  ap- 
propriate, and  adopted  to  that  end.  It 
is  a  matter  of  universal  knowledge  with 
all  reasonably  intelligent  people  of  the 
present  age  that  continuous  standing  on 
the  feet  by  women  for  a  great  many 
consecutive  hours  is  deleterious  to  their 
health.  It  must  logically  follow  that 
that  which  would  deleteriously  affect 
any  great  number  of  women  who  are  the 
mothers  of  succeeding  generations  must 
necessarily  affect  the  public  welfare  and 
the  public  morals." 

lln  Re  Maguire  (1881)  57  Cal.  604, 
40  Am.  Rep.  125,  an  ordinance  was  held 
void  which  declared  that  "every  person 
who  causes,  procures,  or  employs  any 
female  to  wait  or  in  any  manner  attend 
on  any  person  in  any  dance  cellar,  bar- 
room, or  in  any  place  where  malt,  vi- 
nous, or  spirituous  liquors  are  used  or 
sold,  and  every  female  who  in  such 
place  shall  wait  or  attend  on  any  per- 
son, is  guilty  of  a  misdemeanor."  The 
court  said:  "In  our  opinion  the  natural 
and  ordinary  sense  of  'disqualify'  is 
to  incapacitate  or  disable,  to  devest  or 
deprive  of  qualifications,  and  that  it 
was  used  in  this  sense  in  the  section 
under  examination.  The  language  of 
the  ordinance  is  plain  and  its  meaning 
unmistakable.  It  leaves  nothing  for 
construction.      The   words   employed   in 


this  ordinance  incapacitate  a  woman 
from  following  the  business  for  which 
the  petitioner  was  fined,  and  disable  her 
from  doing  so.  This  being  so,  she  is 
disqualified  by  the  ordinance  under  con- 
sideration from  pursuing  a  business  law- 
ful for  men.  We  are  compelled  to  adopt 
this,  or  admit  that  while  the  legislature 
cannot  disqualify  a  person  on  account  of 
sex  from  following  a  lawful  business  by 
direct  enactment,  it  may  by  indirection 
accomplish  the  same  end  by  forbidding, 
under  a  penalty,  the  prosecution  of  such 
business.  Such  legislation  as  that  just 
above  indicated  could  only  be  considered 
an  evasion  of  the  constitutional  pro- 
vision. Such  an  enactment  would  be  as 
much  a  violation  of  the  paramount  law 
as  one  disqualifying  by  express  words. 
A  woman  offending  would  be  liable  to 
the  penalty  for  every  day  she  was  so 
employed.  This  would  usually  be  con- 
sidered as  disabling,  as  imposing  a  dis- 
qualification, and  therefore  as  disquali- 
fying. But  it  is  further  contended  that 
the  inhibition  or  disqualification  is  not 
on  account  of  sex,  but  on  account  of  its 
immorality;  that  such  employment  of  a 
woman  is  of  a  vicious  tendency  and 
liurtful  to  sound  public  morality,  and 
that  this  only  is  the  object  and  design 
of  the  ordinance.  It  is  not  contended 
that  such  business  is  malum  in  se,  but 
of  a  hurtful  and  immoral  tendency.  It 
may  be  admitted  that  such  is  its  object 
and  design,  but  this  object  is  aimed  to 
be  accomplished  by  an  ordinance  which 
precludes  a  woman  from  a  lawful  busi- 
ness.    It   is   said   that  the   presence  of 
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women  in  such  places  has  this  tendency. 
If  men  only  congregate,  this  tendency 
does  not  exist  in  so  hurtful  a  degree; 
at  any  rate,  it  has  not  been  regarded 
so  hurtful,  and  has  not  fallen  as  yet 
under  the  legislative  ban.  So  that  it 
comes  at  least  to  this,  that  the  preclu- 
sion and  disqualification  is  on  account 
of  sex.  As  we  have  in  effect  said  above, 
the  attempt  is  thus  made  to  do  that  by 
indirection  which  cannot  be  done  direct- 
ly. The  organic  law  of  the  land  annuls 
all  such  enactments.  .  .  .  The  §  18 
of  article  20  imposes  a  restraint  on 
every  law-making  power  in  the  state, 
whether  an  act  of  the  legislature,  or 
an  ordinance  or  by-law  of  a  municipal 
corporation.  It  is  a  positive  declara- 
tion, made  by  the  sovereign  authority, 
that  whatever  may  be  done  under  the 
legislative  power  in  any  and  every  shape 
or  form,  shall  never,  by  direct  or  in- 
direct action,  incapacitate  any  person 
on  account  of  sex  from  entering  upon 
or  pursuing  any  lawful  business,  voca- 
tion, or  profession.  This  power  to  make 
police  regulations  is  as  much  restrained 
l)y  the  section  just  referred  to  as  is  the 
legislative  power  vested  in  the  senate 
and  assembly.  Both  grants  of  power 
are  alike  made  by  the  Constitution,  and 
both  are  alike  restricted  by  this  section 
of  article  20."  Two  judges  dissented 
from  the  judgment.  McKinstry,  J., 
who  concurred,  qualified  his  position  by 
the  following  remarks:  "I  am  not  pre- 
pared to  say,  however,  that  the  super- 
visors cannot,  by  proper  legislation,  pre- 
vent females  from  pursuing  a  vocation 
which,  although  permissible  to  men,  in- 
volve a  propinquity  of  the  sexes  under 
such  circumstances  as  may  lead  directly 
("O  immoral  results,  or  to  the  desecration 
of  the  prudent  reserve  between  members 
of  the  opposite  sexes,  which  it  is  the 
province  of  wise  legislation  to  encour- 
age. It  has  always  been  understood 
that  the  prevention  of  such  results  was 
a  proper  exercise  of  the  police  power  of 
the  state.  By  such  legislation  tlie  wo- 
man (or  the  man,  as  the  case  may  be) 
is  not  prohibited  from  pursuing  any 
lawful  business,  vocation,  or  profession 
'on  account  of  her  sex;'  she  is  prohibit- 
ed because  of  the  immorality  or  inde- 
cency connected  with  the  business.  For 
example:  There  might  be  very  good 
reason  why  women  (and  not  men) 
should  be  employed  as  attendants  at  a 
bathing  establishment  to  which  their 
own  sex  alone  have  admission;  but  if  a 


law  should  be  enacted  prohibiting  the 
employment  of  females  as  attendants  at 
public  baths — frequented  by  men  only — 
would  it  be  adjudged  that  the  law  was 
unconstitutional  because  persons  would 
thereby  be  prohibited  from  pursuing  a 
vocation  'on  account  of  sex?'  The  Consti- 
tution provides  that  no  person  shall  be 
prohibited  from  pursuing  any  lawful 
business  merely  because  of  his  or  her 
sex,  but  it  does  not  prohibit  the  legisla- 
ture from  declaring  certain  conduct  un- 
lawful, even  though  it  may  constitute  a 
'business.'  The  Constitution  does  not, 
in  my  view,  deny  the  power  to  enact 
such  legislation  as  may  prevent  the  in- 
trusion of  men  into  the  conjoint  pursuit 
with  women  of  occupations  which  con- 
siderations of  decency  and  morality  re- 
quire should  be  carried  on  by  the  latter 
separately,  and  vice  versa." 

In  Ex  pa/rte  FeloUin  (1892)  96  Cal. 
360,  31  Am.  St.  Rep.  223,  31  Pac.  224, 
it  was  held  that  a  city  ordinance  which 
fixed  the  license  for  the  carrying  on  of 
a  saloon  where  females  were  employed, 
and  where  intoxicating  liquors  were 
sold  in  less  quantities  than  one  quart, 
at  a  higher  rate  than  a  license  for  the 
carrying  on  of  a  saloon  where  females 
were  not  employed,  was  a  valid  exercise 
of  the  police  power,  and  not  open  to  the 
objections  made  to  the  ordinance  under 
discussion  in  the  Maguire  Case,  supra. 

In  Ex  parte  Hayes  (1893)  98  Cal. 
555,  20  L.R.A.  701,  33  Pac.  337,  a  mu- 
nicipal ordinance  declaring  it  to  be  un- 
lawful to  sell  liquors  without  a  license, 
and  providing  that  no  license  shall  be 
issued  to  persons  engaged  in  the  sale  of 
liquors  in  dance  cellars  or  dance  halls, 
or  in  places  where  musical  or  theatri- 
cal, or  other  public  exhibitions  are  giv- 
en, and  where  females  attend  as  wait- 
resses, was  held  to  be  a  valid  exercise  of 
the  power  conferred  by  §  11  of  art.  11 
of  the  state  Constitution  upon  counties, 
cities,  and  towns,  to  make  "all  such 
local,  police,  sanitary,  or  other  regula- 
tions as  are  not  in  conflict  with  general 
laws."  It  was  further  held  that  this 
ordinance  did  not  violate  the  provision 
of  the  state  Constitution  which  prohib- 
its disqualification  of  any  person  on  ac- 
count of  sex;  the  position  taken  being 
that  this  provision  does  not  operate  as 
a  limitation  upon  the  power  of  the  state 
or  its  municipalities  to  prescribe  the 
conditions  upon  which  the  business  of 
retailing  intoxicating  liquors  shall  be 
permitted  to  be  carried  on,  or  in  regu- 
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h.  Montana.~The  enactment  which  prohibits  the  sale  of  liquors 
m  any  place  where  women  or  minors  are  employed  has  been  held  to 
be  a  proper  exercise  of  the  police  power.^ 

c.  New  Jersey.~lt  has  been  held  that  a  municipal  ordinance  de- 
claring It  to  be  unlawful  for  the  proprietor  of  a  place  where  intoxi- 
cating liquors  are  sold  to  employ  women  is  a  valid  police  regulation, 
and  that  it  does  not  deny  the  equal  protection  of  the  laws,  nor  in- 
fringe the  privileges  or  immunities  of  citizenship  which  are  pro- 
tected by  the  United  States  Constitution  or  the  14th  Amendment 
thereof.  The  sale  of  such  liquors  may  be  entirely  prohibited,  and 
its  regulation,  when  permitted,  is  at  the  discretion  of  the  several 
states.' 

d.  Ohio. — An  ordinance  declaring  it  to  be  unlawful  for  the  pro- 
prietor of  a  place  where  intoxicating  liquors  are  sold  to  employ  fe- 
males to  serve  his  customers  has  been  held  not  to  violate  the  14th 
Amendment  of  the  Federal  Constitution.* 

e.  Washington. — A  statute  which  declares  that  "no  female  person 
shall  be  employed  in  any  capacity  in  any  saloon,  beer  hall,  barroom, 
theater,  or  place  of  amusement  where  intoxicating  liquors  are  sold 
as  a  beverage,"  has  been  upheld  by  the  supreme  court  of  the  state, 
against  the  objection  that  it  is  an  unlawful  interference  with  the 
right  of  contract.^     It  has  also  been  declared  by  a  Federal  court  not 

lating  the  manner  in  which  such  busi-  was  always  competent  for  the  legisla- 
ness  shall  be  conducted.  Re  Maguire,  tive  power  to  prohibit  acts  under  them 
supra,  was  not  referred  to.  by  attaching  a  penalty.    When  the  law- 

2  State  ex  rel.  Marion  v.  Reynolds  making  power — the  legislature — has 
(1894)  14  Mont.  383,  36  Pac.  449  spoken  and  prohibited  a  contract,  that 
(Comp.  Stat.  §  261  [4]).  The  court  ends  the  right  to  enter  into  such  con- 
distinguished  the  California  cases  cited  tract,  if  the  authority  is  vested  in  the 
in  note,  supra,  as  having  been  decided  legislature  to  enact  the  prohibition.  The 
with  reference  to  provisions  not  found  statute  in  question  is  evidently  intended 
in  the  organic  law  of  Montana.  by  the  legislature  for  the  maintenance 

3  Hoboken  v.  Goodman  (1902)  68  N.  of  good  morals  and  for  preventing  a 
J.  L.  217,  51  Atl.  1092.  nuisance.      The    legislature    is    the    su- 

*  Bergman  v.  Cleveland  (1884)  39  preme  authority,  within  constitutional 
Ohio  St.   651.  limitations,   to   determine  what   is   and 

estate  V.  Considine  (1897)  16  Wash,  what  is  not  an  immoral  business  or  a 
358,  47  Pac.  755.  The  court  said:  "De-  nuisance;  and  when  it  has  so  deter- 
fendant  contends  that  a  female  is  a  mined,  its  enactment  is  valid  unless  the 
citizen,  and  that  her  liberty  to  contract  legislative  act  is  clearly  partial,  arbi- 
is  abridged  by  the  statute,  and  argues  trary,  and  oppressive.  The  prohibition 
tliat  before  the  law  her  right  to  a  choice  of  employment  of  a  female  person,  in 
of  vocations  cannot  be  denied  on  account  the  statute  under  which  defendant  was 
of  sex.  But  that  liberty  to  contract  was  convicted,  uniformly  applies  to  all  per- 
always  limited  to  lawful  contracts  is  sons  employing,  and  who  are  engaged 
elementary  law,  and  the  courts  have  in  a  like  business  with  defendant,  and 
followed  it  from  time  immemorial,  extends  to  all  female  persons  employed, 
and  contracts  against  public  policy  or  After  the  enactment  of  the  law  of 
good  morals  cannot  be  enforced,  and  it   March  19,  1895,  it  became  a  part  of  the 
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to  be  invalid  as  abridging  the  privileges  and  immunities  of  citizens, 
or  denying  the  equal  protection  of  the  lavys.* 

E.  Enactments  relating  to  minoes. 

2838.  Enactments  limiting  the  age  at  which  minors  may  be  employed. 

— It  is  fully  settled  that  legislation  which  prescribes  the  age  at  which 
children  may  lawfully  be  hired  to  perform  various  kinds  of  work  is 
within  the  scope  of  the  police  power  of  the  states.^  The  constitu- 
tional provisions  which  protect  the  right  of  contract  are  deemed  to  be 
applicable  only  to  adults,  and  consequently  not  a  bar  to  such  legis- 
lation.'*    Nor  are  they  invalid,  as  depriving  parents  of  the  right  to  em- 

'law  of  the  land/  and  the  defendant  was  age  inside  of  any  anthracite  coal  mine, 
properly  convicted  of  its  violation."  or  to  employ  any  minor  under  fourteen 

s  Re  Gonsidine  (1897)  83  Fed.  157.  years  in  any  anthracite  coal  breaker  or 
The  court  said:  "The  intent  of  the  leg-  colliery,  or  around  the  outside  work- 
islature  is  manifest  to  check  the  tend-  ings  of  any  anthracite  coal  mine,  was 
ency  towards  immorality  of  the  asso-  held  valid)  ;  and  oases  cited  in  follow- 
ciation  of  the  sexes  in  places  of  resort    ing  notes. 

where  intoxicating  beverages  are  sold  z  starnes  v.  Albion  Mfg.  Go.  (1908) 
and  where  the  worst  passions  are  147  N.  C.  556,  17  L.R.A.(N.S.)  602,  61 
aroused."  The  act  was  held  to  be  gen-  S.  E.  525,  15  Ann.  Cas.  470.  There  the 
eral  in  its  scope,  applying  equally  to  all  court  cited  with  approval  the  foUow- 
persons  similarly  situated.  ing  passages   from   the  works   of   text- 

1  Lenahan  v.  Pittston  Coal  Min.   Co.    writers :      "So  far  as   such   regulations 

(1907)  218  Pa.  311,  12  L.R.A.(N.S.)  control  and  limit  the  powers  of  minors 
461,  120  Am.  St.  Rep.  885,  67  Atl.  642    to  contract  for  labor,  there  has   never 

(Pa.  act  of  June,  1891,  forbidding  the  been,  and  never  can  be,  any  question 
employment  of  minors  under  fifteen  as  to  their  constitutionality.  Minors 
years  to  oil  machinery)  ;  Stehle  v.  Jae-  are  the  wards  of  the  nation,  and  even 
ger  Automatic  ilach.  Co.  (1908)  220  the  control  of  them  by  parents  is  sub- 
Pa.  617,  69  Atl.  1116,  14  Ann.  Cas.  122    jeot  to  the  unlimited   supervisory   con- 

(Pa.  act  of  May  2,  1905,  forbidding  trol  of  the  state."  1  Tiedeman,  State  & 
employment  of  children  in  certain  kinds  Federal  Control  of  Persons  and  Proper- 
of  dangerous  labor)  ;   People  v.  Taylor   ty,  p.   335. 

(1908)  124  App.  Div.  434,  108  N.  Y.  "'The  constitutionality  of  legislation 
Supp.  796  (regulation  of  the  employ-  for  the  protection  of  children  or  minors 
ment  of  children  under  sixteen  years  of  is  rarely  questioned;  and  the  legislature 
age  in  factories  by  labor  law  of  1897,  is  conceded  a  wide  discretion  in  creating 
§  70,  said  arguendo,  to  be  a  police  reg-  restraints.'  'Even  the  courts  which 
ulation,  which  the  legislature  had  full  take  a  very  liberal  view  of  individual 
power  to  enforce)  ;  New  York  v.  Chelsea  liberty  and  are  inclined  to  condemn  pa- 
■/ute  Mill.i  (1904;  Mun.  Ct.)  43  Misc.  ternal  legislation  would  concede  that 
266,  88  X.  Y.  Supp.  1085  (§  4  of  the  such  paternal  control  may  be  exercised 
consolidated  school  law  N.  Y.  Law  1903,  over  children,  especially  so  in  the  choice 
chap.  459,  which  provides  that  it  should  of  occupations,  hours  of  labor,  payment 
be  unlawful  for  any  person,  firm,  or  of  wages,  and  everything  pertaining  to 
corporation  to  employ  any  child  under  education,  and  in  these  matters  a  wide 
fourteen  years  of  age  in  any  business  or  and  constantly  expanding  legislative  ac- 
service  whatever  during  any  part  of  the  tivity  is  exercised.' "  Freund,  Pol. 
school  term, — held  to  be  valid)  ;  Collett    Power,  §  259. 

V.  Scott  (1906)  30  Pa.  Super.  Ct.  430  In  State  v.  Shorey  (1906)  48  Or.  396, 
(statute  declaring  it  unlawful  to  em-  24  L.R.A.  (N.S.)  1121,  86  Pao.  881,  the 
ploy  any  minor  under  sixteen  years  of    court  said:     Minors  "are  not  sui  juris, 
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ploy  their  children  in  any  lawful  occupation.*    The  right  of  parents 


and  can  only  contract  to  a  limited  ex- 
tent. They  are  wards  of  the  state  and 
subject  to  its  control.  As  to  them,  the 
state  stands  in  the  position  of  parens 
patriae,  and  may  exercise  unlimited  su- 
pervision and  control  over  their  con- 
tracts, occupation,  and  conduct,  and  the 
liberty  and  right  of  those  who  assume 
to  deal  with  them.  This  is  a  power 
which  inheres  in  the  government  for  its 
own  preservation  and  for  the  protection 
of  the  life,  person,  health,  and  morals 
of  its  future  citizens.  .  .  .  The  su- 
pervision and  control  of  minors  is  a 
subject  which  has  always  been  regarded 
as  within  the  province  of  legislative  au- 
thority. How  far  it  shall  be  exercised 
is  a  question  of  expediency  and  propri- 
ety which  it  is  the  sole  province  of  the 
legislature  to  determine.  The  judiciary 
has  no  authority  to  interfere  with  the 
legislature's  judgment  on  that  subject, 
unless,  perhaps,  its  enactments  are  so 
manifestly  unreasonable  and  arbitrary 
as  to  be  invalid  on  that  account.  It  is 
not  a  question  on  constitutional  power." 
This  court  also  approved  the  statements 
of  Mr.  Tiedeman  and  Mr.  Freund,  as 
quoted  above. 

In  Bryant  v.  Skillman  Hardware  Co. 
(1908)  76  N.  J.  L.  45,  69  Atl.  23,  it  was 
urged  that  a  statute  prohibiting  the 
employment  of  children  under  fourteen 
years  of  age  in  factories  (act  of  March 
24,  1904)  contravened  the  following  pro- 
vision in  the  state  Constitution  (art. 
1,  §  1)  :  "All  men  .  .  .  have  cer- 
tain natural  and  unalienable  rights, 
among  which  are  those  of  enjoying  and 
defending  life  and  liberty,  acquiring, 
possessing  and  protecting  property,  and 
of  pursuing  and  obtaining  safety  and 
happiness."  But  the  court  said:  "The 
argument  advanced  under  this  point 
nullifies  the  words  'all  men'  in  the  sec- 
tion just  quoted,  by  making  them  mean 
'all  minors,'  and  ignores  the  entire  mass 
of  legislation  and  judicial  decision  that 
has  grown  up  upon  the  practically  un- 
questioned assumption  that  minors  are 
not  men,  and  that  until  they  become 
men  they  are,  as  regards  legislation 
aimed  at  their  welfare  and  protection, 
wards  of  the  state." 

3  People  V.  Ewer  (1894)  141  N.  Y. 
129,  25  L.E.A.  794,  38  Am.  St.  Rep. 
788,  36  N.  E.  4,  affirming  (1893)  70 
Hun,  239,  24  N.  Y.  Supp.  500.     There 


the  court,  referring  to  the  provision  in 
the  New  York  Penal  Code  which  prohib- 
its the  employment  or  exhibition  of  girls 
under  fourteen  years  of  age,  as  dancers 
or  in  theatrical  exhibitions,  said:  "It 
is  true  enough  that,  if  the  court  could 
say  that  this  legislation  was  an  arbi- 
trary exercise  of  the  legislative  power, 
depriving  the  parent  of  a  right  to  a 
legitimate  use  of  his  child's  services; 
that,  while  ostensibly  for  the  promotion 
of  the  well-being  of  children,  in  reality, 
it  strikes  at  an  inalienable  right,  or  at 
the  personal  liberty  of  the  citizen  and 
but  remotely  concerned  the  interests  of 
the  community,  it  would  be  its  duty  to 
so  pronounce  and  to  declare  its  invalid- 
ity. But  this  legislation  has  no  such 
destructive  effect  or  tendency.  It  does 
not  deprive  tjie  parent  of  the  child's 
custody,  nor  does  it  abridge  any  just 
rights.  It  interferes  to  prevent  the  pub- 
lic exhibition  of  children,  under  a  cer- 
tain age,  in  spectacles  or  performances 
which,  by  reason  of  the  place  or  hour, 
of  the  nature  of  the  acts  demanded  of 
the  child  performer,  and  of  the  sur- 
roundings and  circumstances  of  the  ex- 
hibition, are  deemed  by  the  legislature 
prejudicial  to  the  physical,  mental,  or 
moral  well-being  of  the  child,  and, 
hence,  to  the  interests  of  the  state  itself. 
Take  the  facts  of  this  case,  and  they 
seem  sufficiently  to  warrant  the  inter- 
ference of  the  law.  It  is  not  necessary 
to  reason  upon  them.  The  scanty  dress 
of  the  ballet  dancer,  the  pirouetting  and 
various  other  described  movements  with 
the  limbs  and  the  vocal  eflforts,  cannot 
be  said  to  be  without  possible  preju- 
dice to  the  physical  condition  of  the 
child;  while,  in  the  glare  of  the  foot- 
lights, the  tinsel  surroundings,  and  the 
incense  of  popular  applause,  it  is  not 
impossible  that  the  immature  mind 
should  contract  such  unreal  views  of  ex- 
istence as  to  unfit  it  for  the  stern  real- 
ities and  exactions  of  later  life.  The 
statute  is  not  to  be  construed  as  apply- 
ing only  when  the  exhibition  offends 
against  morals  or  decency,  or  endangers 
lifp  or  limb  by  what  is  required  of  the 
child  actor.  Its  application  is  to  all 
public  exhibitions  or  shoAvs.  That  any 
and  all  such  shall  be  deemed  prejudicial 
to  the  interest  of  the  child,  and  con- 
trary to  the  policy  of  the  state  to  per- 
mit, was  for  the  legislature  to  consider 
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to  the  services  of  their  children  is  subordinate  to  the  paramount 
power  of  the  state  to  legislate  for  the  general  welfare.* 

Legislation  of  this  type,  however,  may  be  annulled  if  it  "indicates 
a  purpose  on  the  part  of  the  legislature  to  make  use  of  the  laudable 
object  of  protecting  children  as  a  mere  pretense  under  which  to  im- 
pose burdens  upon  some  occupations  or  trades  and  favor  others,"  * 
or  the  classification  upon  which  it  is  based  is  otherwise  arbitrary  or 
unreasonable.^  But  the  decisions,  as  they  stand,  seem  to  justify  the 
conclusion  that,  where  enactments  designed  for  the  protection  of 
minors  are  concerned,  the  courts  are  much  more  strongly  disinclined 
to  exercise  their  power  of  annulment  on  this  ground  than  they  are  in 
cases  where  they  are  called  upon  to  determine  the  validity  of  enact- 
ments relating  to  adults  only.  That  the  given  statute  is  applicable 
only  to  certain  descriptions  of  business  is  not  regarded  as  a  sufficient 
reason  for  pronouncing  it  invalid.'  The  accepted  theory  is  that,  in 
designating  the  particular  occupations  in  which  the  employment  of 
children  of  various  ages  shall  be  permitted  or  prohibited  "the  legis- 
lature has  large  discretion.  It  must  determine  the  degree  of  injury 
to  health  or  morals  which  the  different  kinds  of  employment  inflict 
upon  the  child,  and  the  corresponding  necessity  for  protecting  the 

and  to  say.    The  right  to  personal  liber-  Ann.   Cas.   1105,   the   court   emphasized 

ty   is   not   infringed  upon,   because   the  the  fact  that  the  enactment  in  question 

law    imposes   limitations    or    restraints  (see  note  6,  infra)   did  not  indicate  any 

upon  the  exercise  of  the  faculties  with  such  purpose. 

which  the  child  may  be  more  or  less  Bin  Gollett  v.  Scott  (1906)  30  Pa. 
exceptionally  endowed.  The  inalienable  Super.  Ct.  430,  a  provision  in  the  Penn- 
right  of  the  child,  or  adult,  to  pursue  sylvania  statute  which  limits  the  age  at 
a  trade  is  indisputable;  but  it  must  be  which  minors  may  be  employed  in  an- 
not  only  one  which  is  lawful,  but  wliic!i,  thracite  mines  (act  of  May  2,  1905,  P. 
as  to  the  child  of  immature  years,  the  L.  344)  was  held  to  deny  the  equal  pro- 
state or  sovereign,  as  parens  patria-,  tection  of  the  laws,  in  respect  of  its 
recognizes  as  proper  and  safe.  It  is  attempting  to  divide  the  minors  who 
not  the  strict  moralist's  view,  dictated  had  reached  the  age  prescribed  in  the 
by  prejudice,  but  the  view  from  the  statute  into  two  classes,  those  who  could 
standpoint  of  a  member  of  the  body  furnish  certain  certificates  as  to  date  of 
politic,  which  ranges  the  judgment  in  birth,  baptism,  etc,  and  those  who  could 
support    of    legislative    interference    to  not. 

restrain  the  parent  from  permitting  an  7  In  Re  Weher  ( 1906 )  149  Cal.  392,  86 

employment  of  the  child  under  circum-  Pac.  809,  the  court,  referring  to  §S  272, 

stances  deemed  unsuited,  to  its  proper  273,   of   the   Penal    Code,   which  "forbid 

mental,     moral,     or     physical     develop-  the  employment  of  children  under   the 

nient."  age  of  sixteen  years  in  certain  danger- 

tStarnes  v.  Albion  Mfg.   Co.    (19081  ous  and  immoral  occupations,  said:     "It 

147  N.  C.  556,  17  L.R.A. (N.S.I   602,  61  is  competent  for  the  legislature  to  pro- 

S.  E.  525,  15  Ann.  Cas.  470  (X.  C.  Acts  vide   regulations   for   the   protection   of 

1903,  chap.  473,  §  1,  forbidding  the  em-  children  of  immature  years,  and  the  leg- 

ployment  of  children  under  twelve  years  islative  judgment  in  regard  to  the  prop- 

of  age  in  factories) .  er  age  at  which  such  regulations  shall 

Sin  Re  Spencer  (1906)   149  Cal.  396,  become  applicable  to  the  child  is  con- 

117  Am.   St.  Rep.   137,  86  Pac.   896,  9  elusive." 
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child  from  the  effects  thereof,  and  unless  its  decision  in  that  regard 
IS  manifestly  unreasonable,  there  is  no  ground  for  judicial  inter- 
ference." *  There  is  also  authority  for  the  doctrine  that  an  exemp- 
tive  clause  which  authorizes  the  issuance  of  an  official  permit  grant- 


8/?e  Weber  (1906)  149  Cal.  302,  395, 
86  Pac.  809.  There  it  was  held  that  the 
statute  referred  to  in  note  6,  supra,  was 
not  unfairly  discriminative,  as  allowing 
the  employment  of  children  as  singers 
or  musicians  in  churches,  schools,  and 
academies,  provided  the  permission  of 
certain  officials   was  obtained. 

In    another    case,    decided    about    the 
same  time,  Re  Spencer  (1906)   149  Cal. 
396,    117    Am.    St.    Rep.    137,    86    Pac. 
896,  9  Ann.  Cas.  1105,  the  provision  in 
Stat.  1905,  p.  11,  chap.  18,  §  2,  which 
prohibits    the    employment   of    children 
under  fourteen  years  "in  any  mercantile 
institution,  oflSce,  laundry,  manufactory, 
workshop,   restaurant,   hotel,   or   apart- 
ment  house,   or   in  the  distribution   or 
transmission    of    merchandise    or    mes- 
sages," was   held  not  to  be   invalid  as 
being  special  legislation.     The  objection 
to  the  provision  on  this  score  was  two 
fold,  viz.:     (1)    That  it  constituted  an 
unfair  discrimination  against  the  par- 
ticular trades  mentioned;  and  (2)  that 
it  unduly  and  without  reasonable  cause 
restricted  the  right  of  minors  to  work 
at  any  and  every  occupation  in  which 
they    may    wish    to    engage.      But    the 
court   said:      The   statute   "appears   to 
have  been  framed  in  good  faith  and  for 
the   purpose   of   promoting  the   general 
welfare  by  protecting  minors  from  in- 
jury   by    over-work    and    by    facilitat- 
in<f    their    attendance    at  schools.     The 
legislature  may  undoubtedly  forbid   the 
employment     of     children     under     the 
asjp    of    fourteen    years     of    any     reg- 
ular   occupation,     if    the    interests    of 
the  children  and  the  general  welfare  of 
soeietv  will  be  thereby  secured  and  pro- 
moted.    The  power  to  forbid  their  em- 
ployment in  certain  occupations,  and  not 
in  all,  depends  on  the  questions,  whether 
or  not  any  appreciable  number  of  chil- 
dren  are  employed  in  the  callings  not 
forbidden,  and  whether  or  not  those  call- 
ings are   injurious  to  them,  or  less  in- 
jurious than  those  forbidden.    If  certain 
occupations    are    especially   harmful   to 
young  children,  and  others  are  not  so, 
there  can  be  no  serious  doubt  that  it  is 
within  the  power  of  the  legislature  to 
forbid   their    employment   in    one   class 


and  permit  it  in  the  other.  The  dif- 
ference in  the  results  would  justifj  ciit 
classification  with  a  view  to  the  differ- 
ence in  the  legislation.  Also,  if  chil- 
dren are  employed  in  certain  occupa- 
tions to  their  injury,  and  are  not  em- 
ployed at  all  in  others,  or  so  infrequent- 
ly that  the  number  is  inappreciable  and 
insignificant,  the  occupations  regularly 
employing  them  have  no  ground  to  com- 
plain of  discrimination.  They  compose 
the  entire  class  to  which  the  legislation 
is  directed,  the  class  which  causes  the 
injury  which  is  to  be  prevented.  And 
upon  the  facts  assumed,  neither  the  chil- 
dren, nor  the  persons  engaged  in  the 
occupations  in  which  they  are  not  em- 
ployed, would  be  affected  by  the  pro- 
hibition as  to  other  occupations.  The 
preliminary  questions  as  to  the  effect  of 
the  specified  occupations  on  the  chil- 
dren, and  as  to  the  number  of  children 
engaged  therein,  are  questions  of  fact 
for  the  legislature  to  ascertain  and  de- 
termine. It  has  determined  that  the 
facts  exist  to  authorize  the  particular 
legislation.  If  any  rational  doubt  ex- 
ists as  to  the  soundness  of  the  legisla- 
tive judgment  upon  the  existence  of  the 
facts,  that  doubt  must  be  resolved  in 
favor  of  the  legislative  action,  and  the 
law  must  accordingly  be  held  to  be 
valid  in  these  respects.  .  .  .  Tlie 
decision  of  the  legislature,  that  the 
specified  occupations  are  more  injurious 
to  children  than  other  occupations  not 
mentioned,  and  hence,  the  subject  of 
special  regulation,  and  that  they  con- 
stitute practically  all  the  injurious  oc- 
cupations in  which  children  are  em- 
ployed at  all,  and  therefore  the  only 
cases  in  which  regulation  is  needed,  is 
not  so  manifestly  incorrect,  not  so  be- 
clouded with  doubt  concerning  its  ac- 
curacy, as  to  justify  the  court  in  de- 
claring it  unfounded,  and  the  law  con- 
sequently invalid." 

In  Mt.  Vernon^Woodberry  Cotton 
Duck  Co.  V.  Frankport  Marine  Acci.  d 
Plate  Glass  Ins.  Co.  (1909)  111  Md. 
561,  134  Am.  St.  Rep.  636,  75  Atl.  105. 
the  court  rejected  the  contention  that 
an  enactment  prohibiting  the  employ- 
ment of  children  under  fourteen  years 
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iiig  a  child  of  less  than  the  statutory  age  leave  to  work  under  certain 
circumstances  is  not  discriminative  as  against  other  children  whose 
position  is  such  that  they  cannot  derive  any  benefit  from  the  clause.' 

of  age  in  mills  and  factories  (Pub.  more  than  five  persons  are  employed,  or 
Gun.  Law  (Md. )  1904,  p.  2126,  §  4),  in  any  place  of  amusement  where  in- 
is  unconstitutional  because  it  excepts  toxicating  liquors  are  sold,  or  in  any 
from  its  purview  owners  of  canning  fac-  other  occupation  tiiat  may  be  deemed 
tories,  and  makes  a  distinction  between  unhealthful  or  dangerous,  has  been  sus- 
mill  owners  in  Baltimore  city  and  three  tained  against  the  objections  that  it 
or  four  counties  and  those  in  all  the  violates  the  clause  of  the  14th  Amend- 
other  counties.  The  following  remarks  raent  of  the  Federal  Constitution,  which 
were  made:  "The  conditions  under  prohibits  the  abridgment  of  the  privi- 
which  children  labor  in  canning  fac-  leges  or  immunities  of  citizens  of  the 
tories  may  be  entirely  different  from  United  States  or  the  denial  to  any  per- 
tlie  conditions  under  which  they  are  son  of  the  equal  protection  of  the  laws, 
required  to  work  in  other  factories  or  The  court  said:  "In  the  enactment  of 
mills,  and  much  less  injurious  or  dan-  the  statute  now  in  question,  the  legisla- 
gerous  to  liealth,  and  we  must  assume  ture  had  the  power  to  discriminate  be- 
tliat  the  legislature,  in  exempting  from  tween  occupations,  by  classifying  some 
the  operation  of  the  act  of  1902  'estab-  of  them  as  unsuited  to  the  proper  men- 
lishments  for  manufacturing  canned  tal,  moral,  or  physical  development  of 
poods,'  did  so  for  reasons  entirely  con-  children  of  tender  years.  In  such  a 
sistent  with  the  purpose  of  the  act  to  manner  thfe  judgment  of  the  court  can- 
protect  the  health  of  the  children  of  the  not  be  substituted  for  the  discretion  of 
state,  and  that  it  acted  upon  knowledge  the  lawmaker.  The  act  might  have 
possessed  by  it  and  fully  justified  the  ex-  been  deemed  arbitrary  and  unreasonable 
cmption  of  such  establishments  from  the  if  it  had  prohibited  the  employment  of 
regulations  applicable  to  other  factories  children  in  all  kinds  of  occupation, 
and  mills.  The  legislature  has  deter-  .  .  .  The  contention  that  the  statute 
mined  that  it  is  injurious  to  the  health  makes  an  unlawful  discrimination  be- 
of  children  under  fourteen  years  of  age  tween  manufacturing,  mining,  and  busi- 
to  work  in  mills  and  factories,  other  ness  occupations  employing  more  than 
than  canning  factories,  and  how  is  this  five  persons  and  those  employing  five 
court  to  determine  that  this  is  not  so?  persons  or  less  is  without  force.  The 
We  cannot  assume  that  the  legislature  Constitution  of  1898  adopted  a  similar 
acted  arbitrarily  or  unreasonably,  but  basis  of  classification  in  the  matter  of 
must  presume,  in  the  absence  of  any  exemption  from  taxation.  Article  230. 
indication  to  the  contrary,  that  the  The  lawmaker  had  to  draw  the  line 
classification  was  based  on  reasonable  somewhere  so  as  to  exclude  from  the 
grounds."  purview    of    the   general    terms    of    the 

See  also  Sta/rnes  v.  Albion  Mfg.   Go.  statute  occupations  pursued  by  families 

(1908)   147  N.  C;  556,  17  L.R.A.(N.S.)  or  in  which  but  a  few  persons  were  em- 

602,   61   S.  E.   525,  15  Ann.   CaB.  470,  ployed." 

where  it  was  held  that  the  provision  in  9  ffie  Spencer  (1906)  149  Cal  396 
V.  C.  Revisal  1905,  §  3362,  declaring  117  Am.  St.  Rep.  137,  86  Pac.  896,  9 
that  no  child  under  twelve  years  of  age  Ann.  Cas.  1105.  There  the  court,  re- 
shall  be  employed  m  any  manufaetur-  ferring  to  the  California  statute  cited 
mg  establishment  or  factory,  excepting  in  note  7,  supra,  to  the  effect  that  if 
oyster-packmg  manufactories,  does  not  either  parent  of  a  child  makes  a  sworn 
violate  the  14th  Amendment  of  the  Fed-  statement  to  the  judge  of  the  juvenile 
eral  Constitution.  court   of  the  county  that  the   child   is 

In  State  v.  Rose  (1910)   125  La.  462,  over  twelve  years  of  age,  and  that  the 

26   L.R.A.(N.S.)    821,   51    So.   496,    the  parent    or    parents    are    unable,    from 

enactment  in  §   1,  La.  Acts   1908,  No.  sickness,    to    labor,    such    judge    in    his 

301,  which   declares   it  to  be  unlawful  discretion  may  issue  a  permit  allowing 

to  employ  a  child  under  fourteen  years  such   child   to  work   for   a  time   to  be 

of  age  in  any  mill,  factory,  mine,  etc.,  specified   therein,    said:      "There   is    no 

or    mercantile    establishment    in    which  force  to  the  objection  that  this  discrimi- 
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2839.  Enactments-  specifying    the    hours    of    work    for    minors. 

The  Indiana  enactment  which  provides  that  no  person  under  six- 
teen years  of  age,  and  no  female  under  eighteen  years  of  age,  em- 
ployed in  any  manufacturing  or  mercantile  establishment,  laundry, 
renovating  works,  bakery,  or  printing  office  shall  be  allowed  to  work 
more  than  sixty  hours  in  one  week,  or  more  than  ten  hours,  has  been 
pronounced  valid.^  The  grounds  upon  which  it  was  unsuccessfully  at- 
tacked were,  that  it  denied  the  equal  protection  of  the  laws  to  em- 
ployers engaged  in  the  descriptions  of  business  covered  by  it,  and 
deprived  them  of  their  property  without  due  process  of  law ;  ^  and 


nates  against  orphans  and  abandoned 
children.  The  exception  allowed  by  the 
proviso  is  not  made  for  the  direct  bene- 
fit of  the  child,  but  for  the  sick  parent. 
It  is  a  burden  put  upon  the  child,  be- 
cause of  the  special  necessity  of  his  ease 
which  justifies  the  different  provision 
respecting  him.  The  legislature  deems 
the  necessity  of  allowing  the  cliild  to 
work  to  aid  in  the  support  of  the  sick 
parent  sufficient  to  outweigh  the  benefits 
which  would  otherwise  accrue  from  the 
education  and  protection  of  the  child 
during  such  inability.  If  there  are  no 
parents  whose  necessities  the  child's 
labor  could  alleviate,  the  reason  for  this 
exception  is  wanting.  The  provision 
seems  a  reasonable  one  in  view  of  the 
conditions  upon  which  alone  it  can  ap- 
ply. .  .  .  The  act  of  1903,  in  effect, 
requires  all  children  to  attend,  either 
tlie  public  schools  or  a  private  school, 
during  at  least  five  months  of  the  time 
of  the  sessions  of  the  public  schools. 
The  amendment  of  March  20,  1905,  ex- 
tends the  time  of  such  compulsory  at- 
tendance so  as  to  embrace  the  whole 
period  of  the  public  school  session. 
Tlierefore,  if  the  parents,  guardians,  or 
custodians  of  a  child  choose  to  send  it 
to  a  private  school,  it  must  attend 
thereon  at  least  during  the  time  the 
public  schools  are  in  session.  A  permit 
may  then  be  obtained  for  it  to  work 
during  the  vacation  of  the  public 
schools,  if  its  interests  or  necessities  so 
require,  without  subjecting  it  to  condi- 
tions substantially  different  from  those 
affecting  the  children  att.>nding  the  pub- 
lic schools.  There  is  no  discrimination. 
The  legislature  has  the  power  to  make 
such  reasonable  regulations  as  these 
with  respect  to  the  time  of  the  vaca- 
tion of  schools,  whether  public  or  pri- 
vate, in  the  interest  of  the  public  wel- 
fare and  the  welfare  of  the  children." 


1  Inland  Steel  Go.  v.  Yedinak  (1909) 
172  Ind.  423,  139  Am.  St.  Eep.  389,  87 
N.  E.  229,  transferred  from  the  appel- 
late court  (1908)  42  Ind.  App.  629, 
86  N.  E.  503. 

2  With  reference  to  the  contentions 
in  this  regard  the  court  said:  "Chil- 
dren under  sixteen  years  of  age  are 
wards  of  the  state,  and  are  pre-eminent- 
ly fit  subjects  for  the  protecting  care 
of  its  police  power.  .  .  .  The  em- 
ployment of  children  of  tender  years  in 
mills  and  factories,  not  only  endangers 
their  lives  and  limbs,  but  hinders  and 
dwarfs  their  growth  and  development 
physically,  mentally,  and  morally.  The 
state  is  vitally  interested  in  its  own 
preservation,  and,  looking  to  that  end, 
must  safeguard  and  protect  the  lives, 
persons,  health,  and  morals  of  its  future 
citizens.  Acting  upon  this  wise  and 
humane  principle,  nearly  all,  if  not  all, 
other  states  of  the  Union,  and  most 
other  enlightened  governments  of  the 
world,  have  enacted  laws  very  similar 
to  our  own,  prohibiting  the  employment 
of  young  children  in  mines,  factories, 
and  other  establishments  imperiling 
their  health,  lives,  and  limbs,  and  at  the 
same  time  affording  them  an  opportu- 
nity to  attend  school,  and  to  grow  and 
develop  in  safe  and  wholesome  surround- 
ings, free  from  the  cares  which  general- 
ly engross  the  attention  of  adults  in 
this  commercial  age.  The  validity  of 
such  laws  has  seldom  been  challenged, 
and,  so  far  as  our  research  extends,  nev- 
er denied.  The  length  to  which  the 
state  may  go  in  providing  measures 
looking  toward  the  physical,  moral,  and 
intellectual  well-being  of  its  helpless 
and  dependent  wards  is  a  question  of 
expedience  and  proprietv  which  it  is 
the  province  of  the  legislature  to  de- 
termine." 
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also  that  it  violated  the  prohibition  of  the  Indiana   Constitution 
against  class  legislation.' 

The  California  enactment  which  declares  that  no  child  under  six- 
teen years  of  age  shall  work  at  any  gainful  occupation  during  the 
hours  that  the  public  schools  are  in  session,  unless  such  child  can 
read  English  at  sight  and  write  simple  English  sentences,  or  is  at- 
tending night  school,  and  also  provides  that  no  minor  under  sixteen 
shall  work  in  any  mercantile  institution,  ofSce,  laundry,  manufac- 
turing establishment,  or  workshop,  between  10  o'clock  in  the  even- 
ing and  6  o'clock  in  the  morning,  has  been  pronounced  valid.*  The 
exemption  of  domestic  labor  and  the  several  kinds  of  farming  from 
the  operation  of  the  act  was  held  not  to  be  an  unreasonable  discrimi- 
nation. 

F.  Enactments  modifying   the  common-law   liability  of  an 

EMPLOYEE  FOE  INJUEIES   SUSTAINED  BY  HIS   EMPLOYEES. 

2840.  Employers'    liability   acts   modeled    on    that    of   England. — 

(See  chapter  lxxiv.,  ante.) 

a.  Indiana.— The  enactment  by  which,  in  certain  classes  of  cases, 
the  defense  of  common  employment  has  been  abolished  in  respect 
of  actions  brought  against  railroad  or  other  corporations,  except 
municipal,  to  recover  for  injuries  sustained  by  servants,  has  been 
declared  to  be  invalid  in  respect  of  private  corporations,  for  the  rea- 
son that  it  discriminates  improperly  against  them.^ 

3  As     the    Louisiana    enactment    re-  "While  the  employer's  liability  act,  so 

viewed  in  §  2838,  note  8,  ante,  also  in-  far  as  it  affects  private  corporations,  ap- 

cluded  provisions  limiting  the  hours  of  plies    to    all    within    the    class    named 

labor,    the    decision    which    upheld    it  therein,   it  does  not  include  all  of  the 

against  similar  objections  may  be  cited  class  to  which  it  is  naturally  related, 

as  being  by  implication  an   additional  Employees    of    individuals    and    copart- 

authority  in  the  present  point  of  view  nerships  are  excluded  from  the  bencH'^ 

also.  of   its   provisions.    It   gives   a   right   o' 

i  Re    Spencer    (1906)     149    Cal.    306,  action  to  an  employee  for  injuries   i' - 

404,  117  Am.  St.  Ren.  137,  86  Pac.  896,  ceived  while  in  the  service  of  a  privat:- 

9  Ann.  Gas.  1105   (Gen.  Acts,  act  1611,  corporation  in  certain  cases,  but  denies 

§   2).     The   court  said:      "The   proviso  the  employee  of  an  individual  or  copart- 

concerning  illiterate  children  is  a  rea-  nership,  engaged  in  the  same  business, 

sonable  regulation  to  prevent  those  hav-  a  right  of  action  for  an  injury  arising 

ing  control  of  such  children  from  work-  from    the    same    cause    and    under    the 

ing  them  to  such  an  extent  as  to  hinder  same  conditions.     It  imposes  new  bur- 

them  from  acquiring,  or  endeavoring  to  dens  on  private  corporations,  while  nat- 

acquire,   at   least   the   beginning   of   an  ural   persons   carrying  on   a   like   busi- 

education  before  arriving  at  the  age  of  ness  and  under  like  circumstances  and 

sixteen  years."  conditions    are    left   without   any    such 

1  Bedford     Quarries     Co.     v.     Bough  burden.     The   right   of   action   is   made 

(1907)    168  Ind.   671,   14  L.R.A.(N.S.)  to    depend   upon    the   character   of   the 

418,    80    N.    E.    529,    the    court    said:  employer,   and  not  upon   the  character 
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As  regards  railroad  corporations,  it  has  been  upheld  against  the 
objections  (1)  that  it  is  in  conflict  with  the  clauses  of  the  state  Con- 
stitution which  prohibit  special  legislation;^  (2)  that  it  deprives 
such  corporations  of  their  property  without  due  process  of  law ;  ^  and 
(3)  that  it  violates  the  equality  clause  of  the  Federal  and  state  Con- 
stitutions, in  that  it  subjects  such  corporations,  so  far  as  the  defense 
of  common  employment  is  concerned,  to  a  rule  different  from  that 
which  prevails  in  respect  of  other  occupations.*     The  ground  upon 


of  the  employment.  .  .  .  The  corpo- 
ration, under  our  laws  and  industrial 
system,  has  in  it  the  seeds  of  tremen- 
dous growth;  but,  as  the  real  evil  can 
be  reached  by  a  classification  which 
goes  to  those  elements  which,  to  some 
extent,  have  removed  the  reason  for  the 
coservant  rule,  there  is  not  even  a  color 
of  an  excuse  for  imposing  burdens  on 
the  corporate  employer,  while  its  com- 
petitor, a  natural  person,  who  is  carry- 
ing on  a  like  business  under  the  same 
conditions,  is  left  without  any  such 
burden.  If  said  corporations,  as  such, 
are  to  have  legislative  burdens  put  upon 
them,  as  by  the  law  in  controversy,  then 
all  who  ought  to  be  put  in  their  class 
should  be  included,  or,  if  this  appears 
to  the  legislative  mind  as  improper  ow- 
ing to  differences  in  the  character  of 
employments,  then  legislation  should 
have  for  its  basis  a  classification  which 
rests  on  such  differences  in  the  various 
employments  as  would  make  a  distinc- 
tion between  them  appear  to  be  war- 
ranted." 

The  above  decision  was  followed  in 
American  Car  cf  Foundry  Co.  v.  Inzer 
(1909)  172  Ind.  56,  87  N.  E.  722; 
American  Car  <€  Foundry  Go.  v.  Apple- 
gate  (1908)  42  Ind.  App.  342,  85  N.  E. 
724:  Standard  Cement  Go.  v.  Minor 
(1908)   42  Ind.  App.  2.31,  84  N.  E.  35.3. 

2  Pittsburgh,  C.  G.  c£-  St.  L.  R.  Go.  v. 
Montgomery  (1898)  152  Ind.  1,  69 
L.R.A.  875,  71  Am.  St.  Rep.  301,  49  N. 
E.  582.  One  of  the  two  clauses  re- 
lied upon  was  that  which  declares  that 
the  general  assembly  shall  not  pass  lo- 
cal or  special  laws  in  certain  cases, 
among  which  is  specified  the  regulation 
of  practice  in  courts  of  justice.  The 
other  prescribes  that  all  laws  shall  be 
general  and  uniform  throughout  the 
state,  where  such  a  law  can  be  made 
applicable.  The  court  was  of  opinion 
that  the  question  whether  a  general 
law  can  be  made  applicable  to  a  partic- 
M.  &  S.  Vol.  Vlil.— 555. 


ular  ease  is  for  the  legislature,  and  not 
for  the  court,  to  determine.  Eor  anoth- 
er statement  to  the  same  efl'ect,  see  note 
to  subs,    (b),  infra. 

S  Pittsburgh,  G.  G.  tC-  St.  L.  R.  Co. 
V.  Lightheiser  (1906)  168  Ind.  438,  78 
N.  E.  1033-1035. 

4  The  validity  of  the  statute  in  this 
point  of  view  was  affirmed  in  Tullis  v. 
Lake  Erie  &  W.  R.  Co.  (1899)  175  U. 
S.  348,  44  L.  ed.  192,  20  Sup.  Ct.  Eep. 
]36.  The  rejected  contention  of  defend- 
ant's counsel  was  that  the  decisions  sus- 
taining the  statutes  of  Kansas,  Iowa, 
and  Ohio  (see  chapter  xxxix.,  post) 
were  not  in  point,  since  the  Indiana 
statute  classified  railroad  companies 
arbitrarily  by  name,  and  not  with  re- 
gard to  the  business  in  which  they  were 
engaged.  This  decision  was  followed  in 
Cincinnati,  H.  &  D.  R.  Co.  v.  Thiebaud 
(1900)    52  C.  C.  A.  538,  114  Fed.  918. 

In  Pittsburgh,  C.  G.  &  St.  L.  R.  Co.  v. 
Montgomery  (1898)  152  Ind.  1,  69 
L.R.A.  875,  71  Am.  St.  Rep.  301,  49 
N.  E.  582  (brakeman  injured  by  neg- 
ligence of  engineer),  the  court  used  the 
following  language :  "Objection  is  made 
to  the  validity  of  the  act,  because  it 
embraces  all  corporations  except  munic- 
ipal, and  that  there  are  other  corpora- 
tions whose  business  may  be  such  as  not 
to  afTord  any  reasonable  ground  for 
their  classification,  in  that  their  busi- 
ness may  not  be  peculiarly  dangerous 
to  life  and  limb,  like  that  of  railroads. 
To  this  it  may  be  answered,  if  the  act 
is  valid  as  to  railroad  companies,  the 
appellant,  a,  railroad  corporation,  can- 
not be  permitted  to  litigate  the  consti- 
tutionality of  the  act  as  to  other  cor- 
porations." As  explained  in  Pitts- 
burgh, C.  C.  &  St.  L.  R.  Go.  v.  Light- 
hriser  (1906)  168  Ind.  438,  78  N.  E. 
1034.  the  essence  of  the  position  thus 
taken  was  that  the  act  "was  capable  of 
severance,  and  thus,  by  putting  rail- 
roads in  a  class  by  themselves,  it  might 
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which  the  last  mentioned  of  these  objections  has  been  considered  to 
l.e  untenable  is  that  the  risks  incident  to  the  operation  of  railroads 
are  sufficiently  peculiar  and  abnormal  in  their  character  as  to  justify 
the  legislature  in  making  them  the  basis  of  a  classification  by  which 
servants  employed  in  railroads  are  segregated  from  those  of  other 
description.^     This  conception  is  deemed  by  the  supreme  court  of 


be  sustained  as  to  railroads,  regardless 
of  its  unconstitutionality  as  to  other 
corporations."  Discussing  the  objec- 
tion that  the  act  exempts  municipal 
corporations  from  its  purview,  the 
court  said:  "No  reason  has  been  sug- 
gested why  municipal  corporations 
should  be  classed  as  railroad  corpora- 
tions. We  have  many  statutes  applying 
to  railroad  corporations  that  do  not 
apply  to  municipal  corporations.  There 
is  no  necessary  similarity  between  them. 
Nor  is  the  business  of  municipal  cor- 
porations so  peculiarly  hazardous  to 
their  employees  as  to  call  for  such  spe- 
cial legislation  as  is  called  for  in  case 
of  railroad  corporations  to  protect  their 
employees." 

For  other  cases  affirming  a  similar 
doctrine,  see  Pittsburgh,  C.  C.  d  St.  L. 
11.  Co.  V.  Hosea  (1898)  152  Ind.  412, 
53  N.  E.  419  (validity  of  the  enactment 
as  a  whole,  was  affirmed  in  a  case  where 
the  actual  point  involved  was  the  va- 
lidity of  the  clause  prohibiting  con- 
tracts releasing  railroad  companies  from 
liability)  ;  Pittslurgh,  C.  G.  d-  St.  L.  R. 
Co.  V.  'Collins  (1906)  168  Ind.  467,  80 
N.  E.  415  (brakeman  injured  by  negli- 
gence of  engineer)  ;  Pittsburgh,  G.  C. 
d  St.  L.  R.  Go.  V.  Rogers  (1906)  168 
Ind.  483,  81  N.  E.  212  (servant  struck 
by  train)  ;  Pittsburgh,  C.  C.  d  St.  L. 
R.  Co.  V.  Ross  (1907)  169  Ind.  3,  80 
X.  E.  845  (brakeman  injured  while 
making  up  a  train)  ;  Pittsburgh,  C.  C, 
d  St.  h.  R.  Co.  V.  Peck  ( 1909 )  172  Ind. 
19,  87  N.  E.  644,  transferred  from  App. 
Ct.  (1909)  43  Ind.  App.  316,  87  N.  E. 
153,  and  retransferred  (1909)  44  Ind. 
App.  62,  88  N.  C.  627,  and  cases  cited 
in  the  following  notes. 

5  In  Indianapolis  Union  R.  Go.  r. 
Houlihan  (1901)  157  Ind.  494,  54 
L.R.A.  787,  60  N.  E.  943  (telegraph 
operator  run  over  by  train,  while  cross- 
ing a  track  to  receive  reports  of  move- 
ments of  trains),  the  court  said:  "It  is 
competent  for  the  legislature  in  the  ex- 
ercise of  the  police  power  to  take  steps 
for  the  protection  of  the  lives  and  limbs 


of  all  persons  who  may  be  exposed  to 
dangerous  agencies  in  the  hands  of  oth- 
ers. The  powerful  forces  in  railroad- 
ing that  are  under  the  direction  and 
control  of  those  in  charge  of  'any  sig- 
nal, telegraph  office,  switch  yard,  shop, 
roundhouse,  locomotive  engine,  or  train 
upon  a  railway'  were  proper  to  be  select- 
ed as  sources  of  unusual  danger  which 
should  be  guarded  against;  the  object 
to  be  accomplished  was  to  incite  rail- 
road companies  to  use  the  utmost  dili- 
gence in  the  selection  and  supervision 
of  their  servants  who  are  put  in  charge 
of  these  dangerous  agencies,  so  that 
fewer  lives  and  limbs  of  those  who  are 
entitled  to  claim  the  protection  of  our 
laws  would  be  sacrificed.  The  legis- 
lature evidently  considered  that  stran- 
gers and  employees  (the  attorney  and 
ticket  seller,  for  example)  who  were 
not  fellow  servants  of  those  in  charge 
of  the  agencies  named  were  sufficiently 
protected  by  the  railroad  companies' 
existing  liability  to  them  for  the  ne'^li- 
gent  operation  of  those  dangerous  agen- 
cies. The  legislature  evidently  deter- 
mined to  protect  all  persons  who  were 
not  already  protected  from  the  negligent 
use  of  particular  instruments.  The  classi- 
fication is  made  on  the  basis  of  the 
peculiar  hazards  in  railroading,  relates 
directly  to  the  object  to  be  accom- 
plished, and  applies  equally  to  all  em- 
ployers within  the  class.  To  separate 
railroading  from  other  business  was  not 
an  unconstitutional  discrimination,  be- 
cause the  dangers  (the  basis  of  classi- 
fication) do  not  arise  from  the  same 
sources;  but  the  claim  that  a  classifi- 
cation not  made  on  the  basis  of  the  dan- 
gerous agencies  employed  in  the  busi- 
ness, but  founded  on  the  question 
whether  the  employee,  who  was  injured 
without  his  fault  by  a  fellow  servant's 
negligent  use  of  a  dangerous  agency, 
was  acting  at  the  time  on  his  own  ini- 
tiative in  the  line  of  his  duty  or  under 
the  orders  of  a  superior,  is  the  only 
constitutional   classification,   is   unwar- 
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the  state  to  involve  the  consequence  that,  in  order  to  sustain  the 
validity  of  the  statute,  it  must  be  construed  as  being  applicable  only 
to  servants  whose  work  is  such  as  to  expose  them  to  the  hazards  re- 
sulting from  the  operation  and  movement  of  trains  and  engines.® 
This  theory  concerning  its  scope  does  not,  however,  import  that  it 


ranted.  A  train  is  wrecked  through  the 
negligence  of  the  engineer;  two  brake- 
men  are  injured  without  fault  on  their 
part, — one  acting  at  the  time  in  obe- 
dience to  the  conductor's  orders,  the 
other  acting  on  his  own  initiative,  witli- 
in  the  line  of  his  duty;  there  should  be 
and  there  is  no  constitutional  limita- 
tion upon  the  legislature's  exercise  of 
the  police  power  by  which  a  law  may 
not  be  enacted  to  protect  both  brake- 
men  equally  from  the  negligence  of  the 
engineer." 

"The  classification  of  railroads  by 
themselves  was  held  proper     .  .     on 

account  of  the  dangerous  and  hazardous 
character  of  the  business  of  operating 
railroads.  This  classification  is  based 
not  on  the  difference  in  employers,  but 
upon  a  difference  in  the  nature  of  the 
employment.  .  .  .  The  spirit  and 
purpose  of  said  employer's  liability  act 
of  this  state,  so  far  as  railroads  are 
concerned,  was  the  protection  of  em- 
ployees engaged  in  the  dangerous  and 
hazardous  work  of  operating  railroads 
in  this  state,  and  we  hold  that  it  ap- 
plies to  every  corporation,  company,  co- 
partnership, or  person  engaged  in  the 
dangerous  and  hazardous  business  of 
operating  a  railroad,  and  their  employ- 
ees who  are  engaged  in  such  dangerous 
and  hazardous  work."  Pittsburgh,  C. 
G.  &  St.  L.  R.  Co.  V.  Lightheiser  ( 1906 ) 
168  Ind.  438,  78  N.  E.  1034  (engineer 
lun  over  by  train ) . 

s  Indianapolis  Traction  d  Terminal 
Go.  V.  Kinney  (1908)  171  Ind.  612,  23 
L.R.A.(N.S.)  711,  85  N.  E.  954  (track- 
man on  street  railway  was  injured, 
while  unloading  rails).  The  court 
said:  "The  constitutionality  of  the  em- 
ployer's liability  act  is  upheld  on  the 
ground  that  the  inclusion  of  railroads 
only  is  a  proper  classification,  because 
it  relates  to  the  peculiar  hazards  in- 
herent in  the  use  and  operation  of  rail- 
roads, and  refers  to  the  character  of  the 
employment,  and  not  to  the  employer. 
.  .  .  The  peculiar  and  superlative 
dangers  to  which  employees  are  neces- 
sarily exposed  in  the  running  of  trains 


form  the  basis  of  such  classification, 
and  it  is  not,  therefore,  material  whether 
the  employer  in  railroad  service  is  a  cor- 
poration, partnership,  or  an  individual. 
.  .  .  To  separate  railroading  from 
all  other  kinds  of  business  is  not  an 
unconstitutional  discrimination,  be.causo 
no  other  business  is  beset  with  so  many 
and  severe  dangers  as  those  encountered 
by  employees,  in  preparing  for  and  dur- 
ing the  movement  and  operation  of  rail- 
road trains.  .  .  Notwithstanding 
the  language  of  the  statute  is  'that 
every  railroad,  or  other  corporation,  ex- 
cept municipal,  operating  in  this  state, 
shall  be  liable  for  damages  for  personal 
injury  suffered  by  any  employee  while 
in  its  service,'  it  must  not  for  a  moment 
be  understood  that  the  benefits  of  the 
statute  are  extended  to  all  employees 
of  a  railroad  corporation,  or  to  any 
other  class  of  employees  than  those 
whose  duties  expose  them  to  the  pecul- 
iar liazards  incident  to  the  use  and 
operation  of  railroads.  There  is  no  rea- 
son, in  fact  or  fancy,  why  the  benefits 
of  the  statute  should  be  extended  to  the 
office  and  shop  employees  of  railroad 
corporations,,  or  to  others  removed  from 
the  dangers  of  train  service,  and  denied 
to  the  multitude  of  other  workmen  en- 
gaged in  business  of  like  and  equal  haz- 
ard. .  .  .  By  this  we  do  not  mean 
that  it  is  essential  to  the  bringing  of  an 
employee  within  the  statute  that  he 
should  be  connected  in  some  way  with 
the  movement  of  trains,  but  it  seems 
sufficient  if  the  performance  of  his  du- 
ties brings  him  into  a  situation  where 
he  is,  without  fault,  exposed  to  the 
dangers  and  perils  flowing  from  such 
operation  and  movement  and  is  by  rea- 
son thereof  injured  by  the  negligence 
of  a  fellow  servant  described  in  the 
act." 

The  above  decision  was  followed  in 
Cleveland,  G.  C.  £  St.  h.  R.  Co.  v.  Po- 
land (1010)  174  Ind.  411,  91  N.  E.  594, 
92  N.  E.  165  (where  the  right  of  ac- 
tion denied  in  a  case  where  piling  fell 
on  plaintiff). 
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enures  to  the  benefit  only  of  those  descriptions  of  servants  who  are 
engaged  in  the  actual  operation  of  trains.'' 

1  Richey  v.  Cleveland,  G.  C.  &  St.  L.  the  ]4th  Amendment  to  the  Federal 
B.  Co.  (1911)  —  Ind.  — ,  —  L.R.A.  Constitution;  and  that  this  is  so  ap- 
(N.S.)  — ,  96  N.  E.  G94  (action  under  pears  not  only  from  the  opinion  itseli, 
the  statute  held  to  be  maintainable,  but  from  views  expressed  in  tlie  lute 
where  a  section  man  traveling  on  a  case  of  Mobile,  J.  &  K.  C.  R.  Co.  v. 
hand  car  was  injured  by  its  sudden  Turnipseed  (1910)  219  U.  S.  35,  05 
stoppage).  The  court  having  pointed  L.  ed.  78,  32  L.R.A.(N.S.)  226,  31  Sup. 
out  that  in  Indianapolis  Street  R.  Go.  Ct.  Rep.  ]36,  Ann.  Cas.  1912  A,  40  i 
V.  Kane  (1907)  169  Ind.  25,  80  N.  E.  [see  §  2844,  note  15,  post].  Inciden- 
841,  81  N.  E.  721,  the  question  whether  tally,  it  will  be  noticed  that,  while  the 
a  bridge  carpenter  came  within  the  act  question  of  the  full  faith  and  credit 
was  not  raised  or  discussed,  both  par-  clause  of  the  Federal  Constitution  was 
ties  having  assumed  that  he  did,  con-  sought  to  be  invoked  in  that  case  as 
tinued  thus :  "The  rule  is  too  broadly  binding  upon  the  courts  of  Kentucky, 
stated  in  the  Kinney  Case  and  in  the  by  the  construction  placed  upon  our 
Poland  Case  .  .  .  [see  preceding  statute,  the  court  expressly  declines  to 
note]  if  it  is  understood  as  limiting  consider  the  question,  because  it  was  in 
liability  to  those  engaged  in  train  serv-  no  wise  presented  to  the  Kentucky 
ice,  but  we  do  not  so  understand  those  court  of  appeals,  and  it  of  course  fol- 
cases,  or  so  intend  to  hold,  or  limit  it,  lows  that  it  was  not  determined  in  that 
but  that  it  applies  to  the  hazards  of  case,  the  only  question  conferring  ju- 
the  operation  of  railroad  engines  and  risdiction  upon  the  Supreme  Court  was 
trains.  Bearing  in  mind  that  the  the  question  involving  the  14th  Amend- 
ground  for  the  classification  is  the  char-  ment,  which,  as  we  understand  it,  was 
aeter  of  the  employment  from  which  the  the  only  question  before  the  court,  in 
hazards  arise,  and  it  may  be  that  in  a  the  discussion  of  which  the  court  re- 
specific  case  a  workman  upon  the  tracks  fers  to  the  construction  put  upon  the 
is  subject  to  the  hazards  peculiar  to  the  statute  by  this  court  as  too  restricted, 
running  of  trains  themselves,  from  col-  ...  If,  as  seems  to  be  the  case,  the 
lision,  derailment,  falling  or  projecting  Supreme  Court  in  the  Melton  Case  re- 
niatcrials,  or  from  other  causes  where  gards  the  construction  by  this  court  as 
employment  on  or  about  the  track  or  too  restricted,  with  respect  to  the  char- 
on  or  about  bridges  is  affected  by  their  acter  of  employees,  as  restricted  to 
operation,  or  in  movements  on  the  track  those  in  train  service  we  agree  with  it; 
and  affected  by  their  operation  in  neces-  but  we  do  not  so  understand  the  rule, 
sary  work  upon  it.  At  least  it  cannot  but  understand  and  hold  that  it  should 
be  said  as  a  matter  of  law  that  there  be  drawn  at  those  who  incur  the  hazard 
is  no  hazard  from  the  operation  of  of  an  injury  by  and  from  the  operation 
trains,  in  working  upon  the  track,  or  of  trains;  but  we  cannot  go  further 
where  operation  of  trains  produces  haz-  without  offending  the  prohibition  of  our 
ard,  nor  even  that  it  is  a  less  hazard  own  Constitution  against  special  and 
than  direct  operation  of  trains."  The  class  legislation.  To  adopt  the  broad 
opinion  was  expressed  that  in  Louis-  construction  apparently  given  in  Louis- 
ville &  N.  R.  Co.  V.  Melton  (1910)  218  ville  &  N.  R.  Co.  v.  Melton  (1907)  127 
U.  S.  36,  54  L.  ed.  921,  30  Sup.  Ct.  Ky.  276,  105  S.  W.  366,  110  S.  W.  233, 
Rep.  676  (see  next  note)  language  was  112  S.  W.  618,  and  followed  on  appeal 
used,  "which,  whilst  properly  involved  to  the  Supreme  Court  of  the  United 
in  the  Federal  question  as  to  equal  pro-  States,  could  but  lead  to  the  entire 
tection  and  due  process  of  law  clauses  overthrow  of  the  act,  but  it  seems  to 
of  the  14th  Amendment,  was  not,  in  our  us  that  there  is  a,  line  of  possible  har- 
judgment,  sufficiently  guarded  in  view  mony  in  the  cases,  on  principles,  though 
of  the  rule  in  the  TuULi  Cane  1  'si'c  note  it  could  not  harmonize  our  views  with 
4,  siipra]  and  of  the  construction  by  the  rule  adopted  by  the  supreme  court 
this  court  of  the  act  in  ils  relation  to  of  appeals  of  Kentucky  in  the  Melton 
our  own  Constitution.  An  examination  Case,  as  applying  to  a  bridge  carpenter, 
of  the  case  discloses  that  the  sole  ques-  v/hosc  injury  was  in  no  wise  caused 
tion  before  the  court  was  as  to  the  con-  by  or  connected  with  the  hazard  of  op- 
stitutionality  of  the  act  as   applied  to  erating   trains,    or   different   from   that 
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The  Supreme  Court  of  the  United  States,  on  the  other  hand,  has 
taken  the  position  that  the  enactment  is  valid  as  regards  servants 
engaged  in  other  descriptions  of  work  also.*     Having  regard  to  the 


in  any  other  business  of  a  like  charac- 
ter. The  distinction,  it  seems  to  us, 
lies  not  from  the  general  inclusion  of 
employees  in  a  class,  owing  to  the  im- 
practicability, if  not  the  impossibility, 
of  enacting  a  statute  which  would  in 
and  of  itself  apply  to  every  condition  or 
character  of  modern  employments  it 
may  be  sought  to  apply  it  to,  but  in  the 
application  of  the  statute  in  a  particu- 
lar case,  irrespective  of  the  general 
classification,  to  those  whose  employ- 
ment for  the  time  being  exposes  them  to 
the  hazards  of,  and  injury  from,  the 
operation  of  trains." 

8  In  Louisville  <£  N.  R.  Go.  v.  Melton 
(1910)  218  U.  S.  36,  54  L.  ed.  921, 
30  Sup.  Ct.  Rep.  676.  affirming  (1907) 
127  Kv.  276,  105  S.  W.  366,  110  S.  W. 
233,  112  S.  W.  618,  where  a  decision  of 
the  Kentucky  court  of  appeals,  holding 
bridge  carpenter  to  be  entitled  to  re- 
cover under  the  Indiana  act  for  injuries 
caused  by  the  fall  of  a  bent  of  a  coal 
tipple,  was  sustained,  the  court  said: 
"The  argument  is  that  classification  of 
railroad  employees  for  the  purpose  of 
the  doctrine  of  fellow  servant  can  only, 
consistently  with  equality  and  uniform- 
ity, embrace  such  employees  when  ex- 
posed to  dangers  peculiarly  resulting 
from  the  operation  of  a  railroad,  thus 
affording  ground  for  distinguishing 
them  for  the  purpose  of  classification 
from  coemployees  not  subject  to  like 
hazards  or  employees  engaged  in  other 
occupations.  .  .  .  The  idea  evidently 
intended  to  be  expressed  by  the  argu- 
ment is  that  although,  speaking  in  a 
general  sense,  it  be  true  that  the  haz- 
ards arising  from  the  operation  of  rail- 
roads are  such  that  a  classification  of 
railroad  employees  is  justified,  yet  as  in 
operating  railroads  some  employees  are 
subject  to  risks  peculiar  to  such  oper- 
ation and  others  to  risks  which,  how- 
ever serious  they  may  be,  are  not  in  the 
proper  sense  risks  arising  from  the  fact 
that  the  employees  are  engaged  in  rail- 
road work,  the  legislative  authority  in 
classifying  may  not  confound  the  two 
by  considering  in  a  generic  sense  the 
nature  and  cliaracter  of  the  work  per- 
formed by  railroad  employees  collective- 
ly considered,  but  must  consider  and 
ceparately  provide  for  the   distinctions 


occasioned  by  the  varying  nature  and 
character  of  the  duties  which  railroad 
operatives  may  be  called  upon  to  dis- 
charge. In  other  words,  reduced  to  its 
ultimate  analysis,  the  contention  comes 
to  this,  that  by  the  operation  of  the 
equal  protection  clause  of  the  14th 
Amendment  the  states  are  prohibited 
from  exerting  their  legitimate  police 
powers  upon  grounds  of  the  generic  dis- 
tinction obtaining  between  persons  and 
things  however  apparent  such  distinc- 
tion may  be,  but,  on  the  contrary,  must 
legislate  upon  the  basis  of  a  minute 
consideration  of  the  distinctions  which 
may  arise  from  accidental  circum- 
stances as  to  the  persons  and  things 
coming  within  the  general  class  provid- 
ed for.  When  the  proposition  is  thus 
accurately  fixed,  it  necessarily  results 
that  in  effect  it  denies  the  existence  of 
the  power  to  classify,  and  hence  must 
rest  upon  the  assumption  that  the  equal 
protection  clause  of  the  14th  Amend- 
ment has  a  scope  and  effect  upon  the 
lawful  authority  of  the  states  contrary 
to  the  doctrine  maintained  by  this  court 
without  deviation.  This  follows,  since 
the  necessary  consequence  of  the  argu- 
ment is  to  virtually  challenge  the  legis- 
lative power  to  classify  and  the  numer- 
ous decisions  upholding  that  authority. 
To  this  destructive  end  it  is  apparent 
the  argument  must  come,  since  it  as- 
sumes that,  however  completely  a  classi- 
fication must  be  justified  by  general 
considerations,  such  classification  may 
not  be  made  if  inequalities  be  detected 
as  to  some  persons  embraced  within  the 
general  class  by  a  critical  analysis  of 
the  relation  of  the  persons  or  things 
otherwise  embraced  within  the  general 
class.  A  brief  reference  to  some  of  the 
cases  dealing  with  the  power  of  a  state 
to  classify  will  make  the  error  of  the 
contention  apparent.  .  .  .  And  com- 
ing to  consider  the  concrete  application 
made  of  these  general  principles  in  the 
decisions  of  this  court  which  have  con- 
strued the  statute  here  in  question,  the 
statutes  of  the  same  general  character 
enacted  in  the  states  other  than  Indi- 
ana, we  think  when  rightly  analyzed  it 
will  appear  they  are  decisive  against 
the  contention  now  made.  It  is  true 
that    in    the    Tullis    Case,    which    came 
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purport  and  rationale  of  the  decision  in  the  case  cited,  it  is  not 
quite  apparent  why  this  court  should,  in  a  subsequent  case,  content 
itself  with  a  ruling  which  merely  goes  to  the  extent  of  declaring  that, 
ill  view  of  the  construction  placed  upon  the  enactment  by  the  state 
courts,  there  was  no  force  in  a  contention  that  the  enactment  "vio- 
lates the  14tli  Amendment,  because,  upon  its  face,  it  applies  to  'any 
employee,'  thereby  embracing  in  one  classification  those  employees 
subjected  to  the  hazards  incidental  to  the  actual  operation  of  rail- 
way trains  with  those  in  other  branches  of  the  service  not  so  sub- 
jected, and  therefore  not  within  the  reason  for  the  classification."  ' 
It  would  seem  that  such  a  contention  might  well  have  been  rejected 
simply  on  the  ground  that  it  raised  a  point  which  the  reasoning  of 
the  earlier  case  had  rendered  entirely  immaterial.  It  is  observable, 
however,  that  the  opinion  contains  the  saving  statement:  "We  do 
not  intimate  that  the  act,  if  construed  as  applicable  to  all  employees 
of  a  railroad  company,  would  be  in  contravention  to  that  clause" 
(i.  e.,  "equal  protection"). 

In  a  case  where  the  injured  servant  had  been  in  the  defendant's 
service  for  several  years  before  and  after  the  statute  was  passed,  but 
there  was  no  evidence  that  he  had  been  engaged  under  a  definitive 
agreement  with  regard  to  the  future,  it  was  held  that  the  statute 
was  not  objectionable  as  impairing  the  obligation  of  a  contract.^" 

b.  New  Jersey. — It  has  been  held  that  the  employers'  liability  act 

here  on  certificate,  the  nature  and  Federal  court  by  the  supreme  court  of 
character  of  the  work  of  the  railroad  Indiana,  see  preceding  note.)  The  ra- 
employee  who  was  injured  was  not  stat-  tionale  of  the  affirmed  Kentucky  judg- 
ed, and  that  reference  in  the  course  of  ment  is  indicated  by  the  following  re- 
the  opinion  was  made  to  some  state  mark  by  the  court:  "Bridges  cannot  be 
cases,  limiting  the  right  to  classify  to  built  without  carpenters.  The  work  of 
employees  engaged  in  the  movement  of  a  bridge  carpenter  on  a  railroad  is  per- 
trains.  But  that  it  was  not  the  inten-  haps  no  less  perilous  than  the  work  of 
tion  of  the  court  to  thereby  intimate  an  operative  on  a  train.  Coal  tipples 
that  a  classification,  if  not  so  restricted,  are  no  less  essential  to  the  operating 
would  be  repugnant  to  the  equal  pro-  of  a  railroad  than  bridges,  because  en- 
tection  clause  of  the  14th  Amendment,  gines  cannot  be  operated  without  coal, 
will  be  made  clear  by  observing  that  the  The  construction  of  the  coal  tipple  is 
previous  case  of  Chicago,  K.  d  W.  R.  therefore  essential  to  the  operating  of 
Co.  V.  Pontius  ( 1895 )  157  U.  S.  209,  39  a  railroad." 

L.  ed.  675,  15  Sup.  Ct.  Rep.  585,  was        9  Chicago,  I.  &  L.  R.  Co.  v.  Hackett 

cited   approvingly,    in    which,    under    a  (1912  Oct.  Term)   228  U.  S.  559,  57  L. 

statute  of  Kansas  classifying  railroad  ed.  — ,  33  Sup.  Ct.  Rep.  581  (switchman 

employees,   recovery  was   allowed  to  a  injured  through  the  negligence  of  yard 

bridge  carpenter  employed  by  the  rail-  fireman ) . 

road  company,  who  was  injured  while        10  Pittsiurgh,  C.  C.  d  8t.  L.  R.  Co.  v. 

attempting  to   load  timber   on   a  car."  Lightheiser    (1906)     168    Ind.    438     78 

(For  a  criticism  of  the  reasoning  of  the  N.  E.  1033.  ' 
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IS  not  invalid,  as  contravening  the  provision  of  the  state's  Constitu- 
tion which  forbids  special  legislation.^^ 

c.  New  York. — The  amendment  to  the  general  railroad  law  of  this 
state,  by  which  it  is  enacted  that  in  all  actions  by  a  servant  against  a 
railroad  corporation,  or  a  receiver  thereof,  for  personal  injury,  or 


11  Quigley  v.  Lehigh  Valley  R.  Co. 
(1911)  80  N.  J.  L.  486,  79  Atl.  458. 
The  court  said:  "The  point  of  the  in- 
sistment  is  that  the  act  is  special,  and 
not  general;  and  this  is  claimed  to  re- 
sult from  the  fact  that  the  act  does  not 
apply  to  all  employers  of  labor,  and 
especially  because  the  third  paragraph 
•of  §  1  selects  railroad  companies  from 
the  general  mass  of  employers,  and  im- 
poses liability  upon  them  alone.  As- 
suming the  act  to  be  special,  it  would 
seem,  from  the  language  of  the  Consti- 
tution, that  the  question  whether  the 
matters  dealt  with  therein  are  suscepti- 
ble of  being  regulated  by  a  general  law, 
is  one  for  the  judgment  of  the  legis- 
lature rather  than  of  the  courts.  It  is 
not  necessary,  however,  to  decide  this 
point,  for  the  assumption  is  not,  we 
tliink,  well  founded;  that  is  to  say,  we 
consider  the  law  general,  not  special. 
The  power  of  the  legislature  under  this 
constitutional  provision  to  pass  laws 
applying  only  to  a  class  of  persons  or 
objects  has  been  declared  so  often  by 
■cur  courts  that  a  citation  of  authority 
would  be  superfluous.  Such  laws  are 
general  when  they  embrace  all  and  ex- 
clude none  whose  condition  and  wants 
render  the  legislation  equally  necessary 
or  appropriate  to  them.  That  railroad 
corporations  and  railroad  property  may 
be  segregated  for  the  purpose  of  legisla- 
tion; that  they  each  constitute  a  legiti- 
mate class  for  such  purpose;  and  that 
legislation  which  deals  solely  with  the 
one  or  the  other  is  general,  not  special, 
is  equally  well  settled."  It  was  remarked 
•that  the  general  railroad  law  "contains 
provisions  limiting  liability  which  exists 
outside  the  statute,  and  in  this  respect 
makes  railroad  companies  a  favored 
class,"  and  yet  it  had  "never  even  been 
suggested  that  these  provisions  operate 
•to  specialize  the  statute."  The  court 
then  proceeded  as  follows:  "If  the  leg- 
islature, in  addition  to  the  liabilities 
which  it  created,  had  seen  fit  to  embody 
in  the  act  provisions  similar  i  ^  those 
contained  in  the  statute  now  under  con- 
sideration, creating  liabilities  against 
railroad  corporations  for  the  benefit  of 


their  employees,  on  what  theory  could 
such  an  addendum  be  declared  to  work 
a  fundamental  change  in  the  character 
of  the  act  and  render  special  that  which 
otherwise  would  be  general?  We  can 
conceive  of  none,  and  are  clear  that  with 
such  an  addition  the  act  would  still  re- 
main a  general  law.  And  if  such  a  pro- 
vision, ingrafted  in  the  body  of  the  act, 
would  not  operate  to  render  it  special, 
a  supplement  to  the  act  embodying  this 
provision  would  also  be  general  legisla- 
tion; for  an  act  and  its  supplements  are 
to  he  read  together,  and  if  the  supple- 
ment does  not  operate  to  render  the 
statute,  as  amended,  special,  it  is  valid 
legislation.  Central  R.  Co.  v.  State  As- 
sessors (1907)  75  N.  J.  L.  771,  69  Atl. 
239.  Moreover,  if  provisions  creating 
liability  against  railroad  companies  do 
not  operate  to  render  'an  act  concern- 
ing railroads'  special,  it  must  be  because 
such  provisions,  although  made  ap- 
plicable to  such  class  alone,  are  in 
essence  general  legislation,  for  it  cannot 
logically  be,  we  think,  that  an  act  whicli 
is  special  in  some  of  its  parts  is  general 
as  a  whole.  If  this  be  so,  then  it  fol- 
lows that  an  independent  enactment 
which  imposes  liability  upon  railroad 
companies  for  injuries  received  by  em- 
ployees while  engaged  in  their  service 
is  not  special  in  its  character.  The 
employers'  liability  law,  however,  is  not 
limited  in  its  scope  to  railroad  com- 
panies. It  applies  also  to  all  employers 
who  have  a  place  in  which  their  em- 
ployees perform  the  tasks  allotted  to 
them;  to  all  employers  who  have  works, 
machinery,  or  a  plant  connected  with 
or  used  in  the  business  which  they  carry 
on;  to  all  employers  who  have  in  their 
service  a  person  intrusted  with  the  duty 
of  superintendence  over  the  work  to  be 
done  and  over  the  employees  engaged 
in  doing  it.  But  when  a  law  which 
deals  with  a  certain  class  of  objects  is 
general,  it  will  not  be  rendered  special 
by  an  enlargement  of  the  class;  or,  to 
put  it  more  accurately,  by  enlarging 
its  scope  so  as  to  embrace  another  elas^ 
or  other  classes." 
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death  resulting  from  personal  injury,  arising  from  its  negligence  or 
that  of  any  of  its  officers  or  employees,  it  shall  be  held  that  persons 
lu  the  service  of  the  corporation,  who  are  intrusted  with  the  author- 
ity to  direct  any  other  employee,  or  who  have  as  a  part  of  their  duty 
for  the  time  being  physical  control  or  direction  of  the  movement  of  a 
signal,  switch,  locomotive  engine,  car,  train,  or  telegraph  office,  are 
vice  principals  of  such  corporation,  has  been  pronounced  constitu- 
tional for  the  reason  that  such  a  provision  is  "clearly  a  matter  of 
state  control."  " 

2841.  Enactments  modifying  the  doctrine  of  common  employment 
as  regards  the  servants  of  all  classes  of  employers. — The  Colorado  stat- 
ute v^hich,  in  general  terms,  declares  all  employers  to  be  liable  to  their 
servants  for  injuries  cavised  by  the  negligence  of  other  servants  has 
been  pronounced  valid  against  the  objection,  that  "the  imposition 
of  this  liability  upon  an  employer,  without  taking  into  consideration 
the  nature  of  the  business  or  the  manner  of  carrying  it  on,  works 
a  great  hardship  and  injustice  upon  employers,  and  deprives  them 
of  a  defense  which  the  common  law  gives  them,  without  permitting 
them  to  be  heard  on  the  subject  of  their  own  wrong  or  negligence."  ^ 

2842.  — as  regards  the  servants  of  all  carriers. —  The  South  Dakota 
enactment  which  renders  every  common  carrier  liable  to  his  serv- 
ants for  injuries  caused  by  the  negligence  of  other  servants  has  been 
held  invalid,  as  denying  the  equal  protection  of  the  laws.^  In  the 
case  cited  the  opinion  was  also  expressed  that  the  enactment  could 

12  Scliardin  v.  New  York  C.  &  H.  R.  act    in    question    may    be    regarded    by 

/?.  Co.    (1909)   194  X.  Y.  534,  87  N.  E.  some  as  harsh  or  unjust,  because  impos- 

1]26  (mem.) ,  affirming  (1908)  124  App.  ing  too  great  a  liability,  is  not  a  matter 

Div.   705,   109  N.  Y.   Supp.  428,  which  whicli  we  can   consider   in  determining 

affirmed    (1907)     103   N.   Y.    Supp.    73.  its     validity     by     constitutional     tests. 

This  ruling  was  followed  in  Inglese  v.  Whether  or  not  the  employer  is  liable 

Xeiv  York,  N.  H.  <£  H.  R.  Co.    (1909)  under  the  act  in  question  must  be  de- 

133   App.    Div.   198;    117   N.   Y.    Supp.  termined  by  each  particular  case  based 

392 ;   IVoom  v.  yeto  York  G.  &  H.  R.  R.  on  the  provisions  of  that  act.     It  does. 

Co.    (1909)    129  App.  Div.  858,  115  N.  not  deprive  him  of  any  defense  to  the 

Y.  Supp.  1063,  affirmed  in    (1910)    197  liability  thereby  imposed  which,  under 

X.  Y.  588,  91  N.  E.  1121   (Mem.).  the   established  rules   of  law,   could  be 

1  Vindicator  Consol.  Gold  Min.  Co.  v.  regarded  as  sufficient,  save  and  except 
Firsthrook  (1906)  36  Colo.  498,  86  Pac.  his  own  lack  of  negligence;  but  such  a 
313,  10  Ann.  Cas.  1108  (for  statutes,  see  defense  is  not  a  constitutional  right." 
§  1770,  ante).  Referring  to  the  com-  i  Chicago,  M.  cf  St.  P.  R.  Co.  v.  West- 
mon-law  rule,  the  court  said:  "The  act  hy  (1910)  —  Ij.R..-\.  (N.S.)  — ,  102  C. 
is  not  objectionable  because  it  changes  C.  A.  65,  178  Fed.  619  (S.  D.  Laws  1907, 
it.  A  person  has  no  property  or  vested  chap.  219).  The  court  said:  "The  sub- 
interest  in  any  rule  of  the  common  law.  ject-matter  of  the  statute  is  the  liability 
That  is  one  of  the  forms  of  municipal  of  masters  for  injuries  to  their  servants 
law,  and  is  no  more  sacred  than  any  caused  by  the  negligence  of  their  fellow 
(ither. — Munn  v.  Illinois  (1876)  94  U.  servants  and  for  those  to  which  their 
S.  113,  134,  24  L.  ed.  77,  87.     That  the  own  negligence  contributes.     There  is  a 


§  2842] 


CONSTITtrXIOXALITY  OF  STATUTES. 


8873 


uot  be  validated  by  a  construction  which  should  limit  its  purview  to 
railroad  companies  or  to  common  carriers  and  their  employees  en- 
gaged in  dangerous  occupations.^ 


sound  and  natural  reason  why  railroad 
companies  should  be  liable,  while  other 
employers  are  not,  for  the  injuries  of 
their  servants  engaged  in  the  operations 
of  their  engines  and  trains,  and  in  the 
construction  and  repair  of  tracks  and 
roadbeds  on  which  engines  and  trains 
are  in  operation,  and  in  any  other  like 
hazardous  occupations,  although  those 
injuries  are  incurred  by  the  negligence 
of  fellow  servants.  It  is  that  the  oc- 
cupation of  these  servants  is  more 
hazardous  and  more  dangerous  than 
that  of  servants  in  ordinary  occupa- 
tions, and  that  the  fellow  servants  on 
wiiose  care  their  safety  largely  depends 
are  so  numerous  and  many  of  them  are 
so  distant  from  them  in  place  or  in 
worlc  that  they  have  little,  if  any,  op- 
portunity to  learn  their  characters  for 
care  and  prudence.  If  the  act  under 
consideration  limited  its  beneficiaries  to 
servants  of  this  class,  it  might  escape 
the  ban  of  the  Constitution  and  be  sus- 
tained. But  it  confers  its  causes  of 
action  upon  all  the  servants  of  all  com- 
mon carriers,  wliether  these  servants 
are  engaged  in  dangerous  or  in  compar- 
atively safe  occupations,  whether  they 
are  driving  engines,  operating  trains, 
and  repairing  railroad  tracks,  or  mak- 
ing tariff's,  keeping  books,  trying  law- 
suits, conducting  or  driving  street  cars 
<;r  stagecoaches  or  cabs  or  omnibuses  or 
wagons,  loading  and  unloading  drays  or 
trucks,  or  operating  a  telegraph  or  a 
telephone  or  an  express  business,  so 
that  the  danger  of  their  occupations  ut- 
terly fails  to  distinguish  their  situation 
and'eircumstances  from  those  of  the  serv- 
ants of  other  masters,  some  of  whom, 
like  the  servants  in  this  legislative  class, 
have  dangerous  and  others  comparative- 
Iv  safe  occupations.  .  .  .  Illustra- 
tions might  be  multiplied  indefinitely: 
but  these  seem  to  be  ample  to  show 
that  this  statute  denies  the  equal  pro- 
tection of  the  law  to  persons  in  the 
same  atuations  and  circumstances  rela- 
tive to  the  subject-matter  of  this  legis- 
lation. There  is  no  reason  of  necessity 
or  propriety — there  is  no  reason  what- 
ever that  occurs  to  us — why  a  common 
carrier  should  be  subjected  to  liability 
to  his  bookkeeper,  or  to  his  clerk  in  his 
general  offices,  or  to  his  driver  or  loader 


of  his  dray  or  truck,  or  to  any  other  of 
his  servants  who  is  not  actually  en- 
gaged in  some  such  hazardous  occupa- 
tion as  operating  engines  or  trains,  or 
handling  or  working  about  machinery, 
wliile  the  merchant,  the  manufacturer, 
and  all  other  persons  are  exempt  from 
such  liabilities  to  their  servants  en- 
gaged in  the  performance  of  the  same 
work  under  the  same  circumstances. 
And  there  is  no  just  reason — nay,  there 
is  no  reason  whatever  that  we  can  ascer- 
tain— why  such  servants  of  common 
carriers  who  are  not  engaged  in  any 
dangerous  or  hazardous  occupation 
should  be  granted  the  right  and  privi- 
lege of  recoveries  from  their  masters  for 
damages  caused  by  the  negligence  of 
their  fellow  servants  which  their  own 
negligence  contributed  to  cause,  while 
the  servants  of  other  persons  doing 
the  same  work  in  the  s.'.me  situation 
and  circumstances  are  denied  this  right 
and  privilege.  The  discrimination 
wliich  this  statute  works  violates  the 
indispensable  conditions  of  a  consti- 
tutional classification.  There  is  no 
ditference  between  the  situation  and 
circumstances  of  all  the  members  of 
the  class  which  the  statute  forms  and 
those  of  all  other  masters  and  serv- 
ants in  the  state  relative  to  the  subject- 
matter  of  this  legislation,  that  presents 
any  natural  or  sound  or  just  reason  of 
necessity  or  propriety  for  the  difference 
in  their  liabilities  and  rights  it  attempts 
to  make,  and  it  does  not  bring  under 
its  influence  all  masters  and  servants 
who  are  in  a  situation  and  in  circum- 
stances relative  to  its  subject-matter 
indistinguishable  from  those  of  mem- 
bers of  the  class." 

8  The  court  said   (p.  631)  :     "The  act 
.     .  expressly    includes    within    the 

same  general  term  'every  common  car- 
rier engaged  in  trade  or  commerce  in 
the  state  of  South  Dakota  shall  be  liable 
to  anv  of  its  employees,  or  in  case  of 
his  death  to  his  personal  representa- 
tives.' carriers  and  employees  in  the  con- 
stitutional and  those  in  the  unconstitu- 
tional class,  those  engaged  in  hazardous 
and  dangerous,  and  those  employed  in 
comparatively  safe,  occupations.  Th-,> 
part  of  the  statute  applicable  to  the 
former  class  cannot  be  separated  from 
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2843.  — as  regards  the  servants  of  all  corporations. — a.  Arhansas. — 
The  statute  wliicli  abrogates  the  doctrine  of  common  employment  as 
regards  railroad  companies,  all  corporations  of  every  kind,  and  every 
company,  whether  incorporated  or  not,  engaged  in  the  mining  of 
coal,  has  been  upheld  by  the  supreme  court  of  the  state,  with  respect 
to  a  domestic  corporation  engaged  in  the  lumber  business,  on  the 
ground  that  it  was  a  reasonable  exercise  of  the  reserved  right  of  the 
legislature  to  amend  the  company's  charter.*  In  a  later  case  the  same 
ruling  was  made  by  that  court  in  regard  to  a  foreign  corporation  which 
was  operating  a  railroad.^  The  Federal  Supreme  court,  to  which  an 
appeal  was  taken,  declined  to  express  any  definite  opinion  concerning 
the  applicability  of  the  principle  thus  invoked  to  foreign  corpora- 
tions, or  concerning  the  general  question  raised  by  the  contention  of 
counsel  that  the  statute  was  discriminatory  in  that  it  included  all 
corporations,  and  not  individuals  or  partnerships.  The  judgment  of 
the  state  court  was  affirmed  for  the  reason  that  the  statute  made  a 
distinction  between  railroads  operating  in  the  state  and  individuals; 
that  this  distinction  had  been  upheld  by  the  Federal  Supreme  Court 
as  not  offending  against  the  Constitution  of  the  United  States ;  and 
that  the  company  in  question,  being  engaged  in  operating  a  railroad, 
was  not  in  a  position  to  raise  the  question  of  an  unlawful  discrimi- 

that  applicable  to  the  latter  class,  so  1  Osam  Lumber  Co.  v.  Biddie  (1908) 
that  each  may  be  read  and  may  stand  87  Ark.  587,  113  S.  W.  796.  (Act  of 
by  itself,  because  both  classes  are  era-  March  8,  1907).  The  court  said:  "Why 
bodied  in  the  general  words  'every  com-  should  not  the  employer  suffer  the  con- 
mon  carrier'  and  'employee,'  and  are  in-  sequences  resulting  from  the  negligence 
eluded  in  a  single  declaration.  ...  of  his  employee,  instead  of  the  employee 
The  statute  cannot  be  restricted  law-  who  is  injured  by  such  negligence?  The 
fully  by  construction  to  the  constitu-  employee  has  no  control  over  his  fellov/ 
tional  class  because  the  part  applicable  servant,  did  not  employ  him,  and  can- 
to that  class  is  not  separable  from  the  not  discharge  him.  The  employer  em- 
part  applicable  to  the  unconstitutional  ploys,  can  control  and  discliarge  him. 
class  so  that  each  may  be  read  and  may  The  act  does  not  make  him  liable  for 
stand  by  itself,  because  it  is  not  ap-  such  damages  unless  the  employee  is  at 
parent  that  the  legislature  would  have  the  time  in  the  exercise  of  due  care, 
passed  the  act  if  it  had  been  limited  Acts  of  legislatures  imposing  such  lia- 
to  the  constitutional  claFS,  because  the  bility  on  railroad  companies  have  been 
legislature  excepted  neither  class,  and  upheld  by  the  courts  on  account  of  the 
the  legal  presumption  is  that  it  intended  hazardous  character  of  the  business  of 
to  except  none,  and  because  the  statute  operating  a  railway.  The  only  dif- 
cannot  be  restricted  to  the  constitution-  ference  in  the  reason  for  such  acts  and 
al  class  by  the  elimination  of  words  or  the  act  in  question  is  that  danirer  of 
clauses;  but  this  result  can  be  attained  the  service  of  railroads  is  greater  than 
only  by  the  introduction  into  it  of  ex-  that  of  other  corporations;  a  differ- 
press  words  or  terms."  ence  in  degree,  and  not  in  kind.  We 
Compare  the  position  taken  by  the  think  the  act  in  question  is  constitu- 
majority  of  the  court  in  the  Employer's  tional  as  to  corporations." 
Liability  Gases  {Howard  v.  Illinois  C.  ^Aluminum,  Co.  v.  Ramsey  (1909) 
R.  Co.)  207  U.  S.  463,  52  L.  ed.  297,  89  Ark.  522,  117  S.  W.  568. 
28  Sup.  Ct.  Rep.  141,  §  2798,  ante. 
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nation  by  "appropriating  the  grievance  that  corporation  engaged  in 
mmmg,  but  not  operating  railroads,  might  have  on  account  of  the  dis- 
tinction made  between  them  and  individuals."  * 

b.  Mississippi. — The  enactment  which  provided  that  an  injured 
servant  of  a  corporation  should  be  entitled  to  the  same  remedial  rights 
as  a  stranger,  where  his  injury  resulted  from  the  negligence  of  "a 
superior  agent  or  officer,  or  of  a  person  having  the  right  to  control" 
him,  or  of  a  fellow  servant,  in  another  department  of  labor,  was  in- 
validated on  the  ground  that  it  denied  corporations  the  equal  protec- 
tion of  the  laws  in  that  it  imposed  restrictions  to  which  natural  per- 
sons were  not  subject  upon  all  corporations,  without  any  relation  to 
differences  arising  out  of  the  nature  of  their  business.*  The  proposi- 
tion that  it  could  be  sustained  by  construing  it  as  being  applicable 
only  to  corporations  engaged  in  hazardous  kinds  of  business,  and  by 
permitting  the  court  in  each  case  to  determine  from  the  evidence 
whether  the  particular  business  involved  was  hazardous,  was  held  to 
be  untenable. 

2844.  — as  regards  the  servants  of  railroad  corporations. — a.  Flor- 
ida.— The  enactment  which  provides  in  effect  that,  in  an  action 
brought  against  a  railroad  company  for  an  injury  to  person  or  prop- 
erty, the  facts  that  the  injured  person  is  an  employee  of  the  com- 
pany, and  that  the  damages  were  caused  by  the  negligence  of  another 
employee,  shall  be  no  bar  to  recovery,  has  been  sustained  against  the 
objections  that  it  denies  the  companies  the  equal  protection  of  the 
laws,  and  that  it  deprives  them  of  their  property  without  due  process 
of  law.^ 

b.  Georgia. — The  validity  of  the  Georgia  enactment  which  im- 
poses upon  railroad  companies  a  liability  for  injuries  inflicted  upon 

3  Aluminum    Co.    v.    Ramsey    (1911)  er    (1909)    58  Fla.  234,  50  So.  428,  19 

22-2  U.  S.  251,  254,  56  L.  ed.  185,  188,  Ann.  Cas.  192. 

32  Sup.  Ct.  Rep.  76.  It  is  within  the  province  of  the  legis- 

*  JiaUard  v.  Mississippi  Cotton  Oil  Co.  lature  to  modify  the  common-law  rules 
(190.3)  81  Miss.  507,  62  L.R.A.  407,  95  regulating  employers'  liability,  and  a 
Am.  St.  Rep.  476,  34  So.  533  (Laws  wide  discretion  is  accorded  it  in  deter- 
1898,  chap.  66,  §  1,  extending  to  all  mining  the  subjects  as  well  as  the  char- 
corporations  the  remedies  accorded  by  acter  and  extent  of  regulations  designed 
the  earlier  enactment  to  servants  of  to  promote  the  general  welfare ;  the  lim- 
railroad  corporations.  See  §  2483,  itations  imposed  by  the  Federal  Con- 
ante).  The  doctrine  laid  down  in  this  stitution  being  designed  merely  to  pre- 
case  was  reiterated  in  Yazoo  d  J/.  Val-  vent  arbitrary  abuses  of  state  authority. 
ley  R.  Co.  v.  Schraag  (1904)  84  Miss.  Taylor  v.  Prairie  Pebble  Phosphate  Co. 
125,  36  So.  193,  and  Bradford  Constr.  (1911)  61  Fla.  455,  54  So.  904. 
Co.  V.  Heflin  (1906)  88  Miss.  314,  12  The  constitutionality  of  the  provision 
L.R.A.  (N.S.)  1040,  42  So.  174,  8  Ann.  was  also  recognized  in  Atlantic  Coast 
Cas.  1077.  TAne  R.  Co.  v.  Beazley    (1908)    54  Fla. 

1  Florida  East  Coast  R.  Co.  v.  Lassit-  311,  45  So.  761. 
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one  of  their  servants  through  the  negligence  of  another  has  been  im- 
pugned on  the  ground  that  it  is  chiss  legislation.  But  this  objection 
has  been  declared  to  be  unfounded,  for  the  reasons  that  the  law  deals 
with  "persons  engaged  in  a  peculiar  and  dangerovis  occupation,  stand- 
ing in  peculiar  relations  to  the  principal,  their  fellow  employees,  and 
to  the  public,"  ^  and  that  it  is  applicable  to  all  railway  companies 
alike.^  The  contention  that  the  statute  is  repugnant  to  the  14th 
Amendment  of  the  United  States  Constitution  has  also  been  reject- 
ed.* 

c.  Iowa. — The  earliest  enactment  which  provided  that  every  rail- 
road company  should  be  liable  for  all  damages  sustained  by  any  per- 
son in  consequence  of  any  neglect  of  the  agents,  or  by  any  misman- 
agement of  the  engineer  or  other  employee  of  the  corporation,  to  any 
person  sustaining  such  damage,  was  held  not  to  violate  the  clause  of 
the  state  Constitution  which  requires  that  "all  laws  shall  be  general 
and  of  uniform  operation."  * 

In  the  case  cited  the  fact  that  the  parties  affected  were  railroad 
companies  and  their  employees  was  regarded  as  affording  of  itself  a 
sufficient  basis  for  a  classification  excluding  other  descriptions  of  em- 


2  In  Georgia  R.  &  Bkg.  Go.  v.  Oaks 
(1874)  52  Ga.  410,  the  court  said: 
"The  legislation  does  not  relate  to  the 
railroad  companies  because  they  arc 
such,  but  because  of  the  peculiar  and 
special  nature  of  their  business.  The 
law  for  this  reason  gives  them  special 
privileges, — they  are  specially  protected 
from  trespassers;  their  employees  are 
exempted  from  various  public  duties; 
etc.,  etc.  It  might,  with  just  as  much 
force,  be  said  that  laws  as  to  carriers, 
brokers,  warehousemen,  mechanics,  la- 
borers, etc.,  etc.,  vary  the  general  laws 
by  special  legislation.  The  law  is  gen- 
eral ;  it  applies  to  all  railroad  com- 
panies and  to  all  employees  engaged  in 
running  trains." 

Sin  Georgia  R.  Co.  v.  Ivey  (1884) 
7.3  Ga.  499,  the  court  said:  "It  would 
be  more  special  and  less  general,  if  ap- 
plicable only  to  those  engaged  in  run- 
ning trains.  It  is  a  general  law,  em- 
bracing in  its  terms  all  railroads  and 
their  employees.  Nor  is  it  a  special 
law  affecting  private  rights,  which  va- 
ried a  general  law  without  'the  free  con- 
sent in  writing  of  all  persons  to  be  af- 
fected thereby,'  in  the  sense  of  this 
language  in  our  Constitution.  It  would 
be  80  if  it  affected  one  railroad  company 


without  such  consent,  and  left  out  all 
others.  But  this  affects  all  railroad 
companies  and  their  employees.  It 
might  as  well  be  said  that  a  law  affect- 
ing all  lawyers  or  doctors  was  special 
legislation,  if  it  regulated  their  treat- 
ment of  clerks  or  students  differently 
from  that  of  common  or  unprofessional 
people.  The  cases  cited  from  the  Iowa 
reports  are  not  in  point.  The  Constitu- 
tion and  statutes  there  are  unlike  ours. 
If  that  court  had  so  construed  a  statute 
like  ours,  we  should  differ  with  them, 
with  all  deference  to  their  judgment; 
but  they  do  not  collide,  we  think,  with 
what  we  decide  on  our  Constitution  and 
statutes." 

*  Georgia  R.  <&  Bkg.  Co.  v.  Miller 
(1892)  90  Ga.  571,  16  S.  E.  939,  fol- 
lowing Missouri  P.  R.  Co.  v.  Mackey 
(1888)  127  U.  S.  205,  32  L.  ed.  107,  8 
Sup.  Ct.  Rep.  1161  (note  9,  inira)  ; 
Wasliinqton  v.  Atlantic  Coast  Line  It. 
Co.  (1911),  136  Ga.  638,  38  L.R.A. 
(N.S.)  867,  71  S.  E.  1066  (see  §  2859, 
note  3,  post) . 

s  McAunich  v.  Mississippi  &  M.  R.  Co, 
(1866)  20  Iowa,  338.  The  ratio  de- 
cidendi was  that  "the  same  liability  is 
extended  by  the  act,  upon  the  same 
terms,   to   all   in  the   same   situation." 
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ployers.  But  the  position  was  subsequently  taken  that,  in  order  to 
sustain  the  statute,  it  must  be  construed  as  being  applicable  solely 
to  servants  exposed  to  the  peculiar  perils  which  are  incident  to  oper- 


ating trains. 


The  legislature  seems  to  have  intended  to  give  effect  to  this  theory 
in  the  amended  form  of  the  enactment,  ^vhich  predicates  liability  in 
respect  of  torts  committed  by  employees  in  respect  of  the  use  and 
operation  of  the  road.''  This  statute  has  been  sustained  against  the 
objection  that  it  is  an  improper  interference  with  the  right  of  con- 
tract '  and  that  it  violates  the  14th  Amendment  of  the  Federal  Con- 
stitution.** 


6  In  Deppe  v.  Chicago,  R.  I.  d  P.  R. 
Co.  (1872)  36  Iowa,  52  (laborer  in- 
jured by  the  fall  of  a  bank  of  earth 
while  he  was  helping  to  load  a  dirt  train 
was  held  to  be  entitled  to  recover ) ,  the 
•court  said:  "If  the  statute  should  be 
so  construed  as  to  apply  to  all  persons 
in  the  employ  of  railroal  corporations, 
without  regard  to  the  business  they 
were  employed  in,  then  it  would  be  a 
clear  case  of  class  legislation,  and  would 
not  apply  upon  the  same  terms  to  all 
in  the  same  situation,  and  hence  would 
be  unconstitutional,  and  manifestly  so. 
To  illustrate :  Suppose  a  railroad  com- 
pany employ  several  persons  to  cut  the 
timber  on  its  right  of  way  where  it  is 
about  to  extend  its  road,  and  the  land- 
owner employs  a  like  number  of  persons 
to  cut  the  timber  on  a  strip  of  equal 
length  alongside  such  right  of  way.  If 
one  of  each  set  of  employees  shall  be 
injured  by  the  negligence  of  a  co-em- 
ployee, and  the  employee  of  the  railroad 
company  can,  under  the  statute,  main- 
tain an  action  against  his  employer,  and 
the  other  cannot,  then  it  is  clear  that 
the  law  does  not  apply  upon  the  same 
terms  to  all  in  the  same  situation.  The 
law,  then,  would  not  have  uniform  oper- 
ation, but  would  be  violative  of  the  Con- 
.stitution,  just  as  much  as  a  law  that 
should  prescribe  under  the  same  circum- 
stances different  liabilities  for  mer- 
chants, for  mechanics,  and  for  laborers. 
The  manifest  purpose  of  the  statute  was 
to  give  its  benefits  to  employees  en- 
gaged in  the  hazardous  business  of  op- 
erating railroads.  When  thus  limited 
it  is  constitutional;  when  extended  fur- 
ther it  becomes  unconstitutional."  This 
decision  was  cited  with  approval  in 
Foley  v.  Chicago,  R.  I.  &  P.  R.  Go. 
(1884)    64  Iowa,  644,  21  N.  W.  124,  14 


Am.  Neg.  Gas.  630  (car  repairers  not 
within  statute). 

1  In  Bucklew  v.  Central  Iowa  R.  Co. 
(1884)  64  Iowa,  603,  21  N.  W.  103,  the 
court  said:  "The  argument,  briefly 
stated,  is  that  under  the  statute,  rail- 
road corporations  are  subjected  to  pen- 
alties and  liabilities  which  other  per- 
sona and  corporations  engaged  in  a  like 
business  are  not  subjected  to.  That  tiie 
business  of  operating  a  railway  is  pe- 
culiarly hazardous  to  employees  en- 
gaged in  the  operation  of  the  road  must 
be  admitted.  Counsel  have  not  called 
our  attention  to  any  business  which  is 
equally  hazardous,  and  as  the  statute  is 
applicable  to  all  corporations  or  persons 
engaged  in  operating  railroads,  it  seems 
to  us  it  does  not  discriminate  in  favor 
of  or  against  anyone.     .     .  The  pro- 

visions of  §  30  of  article  3  of  the  Con- 
stitution of  this  state,  and  the  14th 
Amendment  to  the  Constitution  of  the 
United  States,  are  quite  similar,  if  not 
in  spirit  identical,  in  so  far  as  either 
can  be  said  to  prohibit  the  legislature 
from  conferring  excessive  privileges  on 
any  person,  or  imposing  penalties  upon 
any  corporation,  which  are  not  shared 
by  others  under  like  circumstances." 

For  other  cases  proceeding  upon  the 
same  theory,  see  Pierce  v.  Central  Iowa 
R.  Co.  (1887)  73  Iowa,  140,  34  N.  W. 
783:  Rayiurn  v.  Central  Iowa  R.  Co. 
(1888)  74  Iowa,  637.  35  N.  W.  606,  38 
N.  W.  520. 

8  ilumford  v.  Chicago.  R.  I.  &  P.  R. 
Co.  (1905)  128  Iowa,  685.  30-1  N.  W. 
1135. 

Sa  Chicago,  B.  d  Q.  R.  Co.  v.  McGui/re 
nOlOl  210  U.  S.  549.  55  L.  ed.  .3-28.  31 
Sup.  Ct.  Eop.  259.  affirming:  (lOOfi)  131 
Iowa,  340.  33  L.R.A.(N.S.)  706,  108 
N.  W.  902.  As  to  this  case,  see  further 
in  §  2859,  note  4,  post. 
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d.  Kansas. — In  the  case  cited  below  it  was  held  by  the  Supreme 
Court  of  the  United  States  that  the  enactment  which  renders  every 
railroad  company  liable  for  damages  done  to  any  employee  in  conse- 
quence of  any  negligence  of  its  agents,  or  by  any  mismanagement  of 
its  engineers  or  other  employees,  is  not  invalid  either  as  denying  the 
equal  protection  of  the  laws,'  or  as  taking  their  property  without  due 
process  of  law." 

9  Missouri  P.  R.  Co.  v.  Mackey  ( 1887 )  meaning  of  the  amendment.  Santa 
127  U.  S.  205,  32  L.  ed.  107,  8  Sup.  Ct.  Clara  County  v.  Southern  P.  R.  Go. 
Rep.  1161.  The  court  said:  "[This  (1885)  118  U.  S.  394,  30  L.  ed.  118,  6 
objection]  .  .  .  seems  to  rest  upon  Sup.  Ct.  Rep.  132;  Pembina  Consol. 
the  theory  that  legislation  which  is  Silver  Min.  &  Mill  Go.  v.  Permsylvania 
special  in  its  character  is  necessarily  (1887)  125  U.  S.  187,  31  L.  ed.  653,  2 
within  the  constitutional  inhibition;  Inters.  Com.  Rep.  24,  8  Sup.  Ct.  Rep. 
but  nothing  can  be  further  from  the  737.  But  the  hazardous  character  of 
fact.  The  greater  part  of  all  legisla-  the  business  of  operating  a  railway 
tion  is  special,  either  in  the  objects  would  seem  to  call  for  special  legisla- 
sought  to  be  obtained  by  it,  or  in  the  tion  with  respect  to  railroad  corpora- 
extent  of  its  application.  Laws  for  the  tions,  having  for  its  object  the  protec- 
improvement  of  municipalities,  the  tion  of  their  employees  as  well  as  the 
opening  and  widening  of  particular  safety  of  the  public.  The  business  of 
streets,  the  introduction  of  water  and  other  corporations  is  not  subject  to  sini- 
gas,  and  other  arrangements  for  the  ilar  dangers  to  their  employees,  and  no 
safety  and  convenience  of  their  inhabi-  objections,  therefore,  can  be  made  to 
tants,  and  laws  for  the  irrigation  and  the  legislation  on  the  ground  of  its  mak- 
drainage  of  particular  lands,  for  the  ing  an  unjust  discrimination.  It  meets 
construction  of  levees  and  the  bridging  a  particular  necessity,  and  all  railroad 
of  navigable  rivers,  are  instances  of  corporations  are,  without  distinction, 
this  kind.  Such  legislation  does  not  made  subject  to  the  same  liabilities.  As 
infringe  upon  the  clause  of  the  14th  said  by  the  court  below,  it  is  simply  a 
Amendment  requiring  equal  protection  question  of  legislative  discretion  whether 
of  the  laws,  because  it  is  special  in  its  the  same  liabilities  shall  be  applied  to 
character;  if  in  conflict  at  all  with  that  carriers  by  canal  and  stagecoaches,  and 
clause,  it  must  be  on  other  grounds,  to  persons  and  corporations  using  steam 
And  when  legislation  applies  to  par-  in  manufactories."  The  decision  of  the 
ticular  bodies  or  associations,  imposing  state  court  in  (1885)  33  Kan.  298,  6 
upon  them  additional  liabilities,  it  is  Pac.  291,  was  accordingly  affirmed.  To 
not  open  to  the  objection  that  it  denies  the  same  effect,  see  Missouri  P.  R.  Co.  v. 
to  them  the  equal  protection  of  the  laws,  Haley  (1881)  25  Kan.  35;  Atchison,  'V. 
if  all  persons  brought  under  its  influ-  d  S.  F.  R.  Go.  v.  Koehler  (1887)  37 
ence  are  treated  alike  under  the  same  Kan.  463,  15  Pac.  567. 
conditions.  A  law  giving  to  mechanics  10  Under  this  liead  the  court  argued 
a,  lien  on  buildings  constructed  or  re-  thus:  "The  contention  of  the  company, 
paired  by  them,  for  the  amount  of  their  as  we  understand  it,  is  that  that  law 
work,  and  a  law  requiring  railroad  cor-  [i.  e.,  of  Kansas]  imposes  upon  railroad 
porations  to  erect  and  maintain  fences  companies  a  liability  not  previously  ex- 
along  their  roads,  separating  them  from  isting,  in  the  enforcement  of  which  their 
land  of  adjoining  proprietors,  so  as  to  property  may  be  taken;  and  thus  au- 
keep  cattle  off  their  tracks,  are  instances  thorizes,  in  such  cases,  the  taking  of 
of  this  kind.  Such  legislation  is  not  property  without  due  process  of  law.  in 
obnoxious  to  the  last  clause  of  the  14tli  violation  of  the  14th  Amendment.  The 
Amendment,  if  all  persons  subject  to  plain  answer  to  this  coijtention  is  that 
it  are  treated  alike  under  similar  cir-  the  liability  imposed  by  the  law  of  1874 
curastances  and  conditions,  in  respect  arises  only  for  injuries  subsequcntlv 
lioth  of  the  privileges  conferred  and  the  committed;  it  has  no  application  to  past 
liabilities  imposed.  It  is  conceded  that  injuries,  and  it  cannot  be  successfully 
corporations    are    persons    within    the  contended  that  the  state  may  not  pre- 
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In  a  later  case,  where  the  injured  servant  was  a  bridge  carpenter, 
it  was  contended  before  the  same  court  "that  the  legislation  only  ap- 
plied to  employees  exposed  to  the  peculiar  hazards  incident  to  the 
use  and  operation  of  railroads ;  that  the  railroad  company  could  not 
be  subjected  to  any  great  liability  to  its  employees  who  were  engaged 
in  building  its  bridges  than  any  other  private  individual  or  corpora- 
tion engaged  in  the  same  business ;  and  that  the  statute  had  been  so 
construed  in  this  ease  as  to  make  the  company  liable  to  its  employees 
when  engaged  in  building  its  bridges,  notwithstanding  bridge  build- 
ing was  not  accompanied,  and  had  not  been  treated  by  legislation  as 
accompanied,  by  peculiar  perils,  thus  discriminating  against  the 
particular  corporation  irrespective  of  the  character  of  the  employ- 
ment, in  contravention  of  the  14th  Amendment."  "*  The  court  did 
not  express  any  opinion  concerning  the  soundness  of  the  gen- 
eral theory  upon  which  this  argument  was  based,  and  contented  it- 
self with  affirming  the  judgment  in  favor  of  the  servant  on  the 
ground  that  "he  was  engaged  at  the  time  the  accident  occurred,  not 
in  building  a  bridge,  but  in  loading  timbers  on  a  car  for  transporta- 
tion over  the  line  of  defendant's  road."  But  its  more  recent  rulings 
are  distinctly  adverse  to  that  theory.  ■^^ 

e.  Minnesota. — The  enactment  which  provides  that  every  railroad 
corporation  shall  be  liable  for  all  damages  sustained  by  any  agent  or 
servant  thereof  by  reason  of  the  negligence  of  any  other  agent  or 

scribe  the   liabilities  under  which   cor-  patency   of   the   servants,   responsibility 

porations  created  by  its  laws  shall  con-  therefore  at  once   attaches  to  it.     The 

duet  their  business  'in  the  future,  where  utmost  care  on  its  part  will  not  relieve 

no  limitation  is  placed  upon  its  power  it   from  liability,   if  the   passenger   in- 

in  this  respect  by  their  charters.    Legis-  jured  be  himself  free  from  contributory 

lation   to   this    effect    is    found    in   the  negligence.     The   law   of    1874    extends 

statute  books  of  every  state.    The  hard-  this  doctrine  and  fixes   a  like  liability 

ship  or  injustice  of  the  law  of  Kansas  upon     railroad     companies,     where     in- 

of  1874,   if  there  be   any,  must  be   re-  juries  are  subsequently  suffered  by  em- 

lieved    by    legislative    enactment.      The  ployees,  though  it  may  be  by  the  negli- 

only  question   for  our  examination,   as  gence  or  incompetency  of  a  fellow  serv- 

the  law  of  1874  is  presented  to  us   in  ant   in   the   same   general   employment, 

this   case,   is   whether   it   is   in   conflict  and  acting  under  the   same   immediate 

with   clauses   of   the    14th   Amendment,  direction.     That  its  passage  was  within 

The    supposed    hardship    and    injustice  the    competency   of   the    legislature   we 

consist  in  imputing  liability  to  the  com-  have  no  doubt." 

pany  where  no  personal  wrong  or  neg-  w^  Chicago,  K.  &  W.  R.  Go.  v.  Pon- 

ligence  is  chargeable  to  it  or  to  its  di-  tius    (1895)    157   U.   S.   209,   39   L.  ed. 

rectors.      But   the    same   hardship    and  675,  15  Sup.  Ct.  Rep.  585. 

injustice,  if  there  be  any,  exist  when  the  "  See  Louisville  &  N.  R.  Co.  v.  Uel- 

company,  without  any  wrong  or  negli-  ton   (1910)   218  U.  S.  36,  54  L.  ed.  921, 

gence    on   its    part,   is   charged   for    in-  30  Sup.  Ct.  Rep.  676   (see  §  2840    note 

juries    to    passengers.      Whatever    care  8),  and   Mobile,  J.   &  K.   C.  R.   Go.  v. 

and   precaution   may   be  taken   in   con-  Turnipseed    (1910)     219    U.    S.    35,    55 

ducting  its  business  or  in  selecting  its  L.  ed.  78.  32  L.R.A.(N.S.)   226„  31  Sup. 

servants,  if  injury  happen  to   the   pas-  Ct.   Rep.    136,_  Ann.    Cas.    1912   A,   463 

sengers  from  the  negligence  or   incom-  (see  note  17,  infra). 
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servant  has  been  upheld  by  the  Federal  Supreme  Court  against  the 
same  objection  that  has  been  advanced  to  the  validity  of  the  Kansas 
statute.^^  The  supreme  court  of  the  state  has  declared  its  constitu- 
tionality to  be  predicable  solely  on  the  supposition  that  only  servants 
vyhose  work  exposes  them  to  the  peculiar  hazards  which  are  incident 
to  the  operation  of  the  road  are  within  its  application.'^ 


12  The  doctrine  laid  down  in  the 
Mackey  Case,  note,  9,  supra,  was  treated 
as  the  law  of  the  case.  Minneapolis  <£ 
St.  L.  R.  Co.  V.  Herrich  (1887)  127  U. 
S.  210,  32  L.  ed.  109,  8  Sup.  Ct.  Rep. 
1176,  affirming  (1883)  31  Minn.  11,  47 
Am.  Rep.  771,  16  N.  W.  413. 

13  In  Lavallee  v.  St.  Paul,  M.  d  M.  R. 
Co.  (1880)  40  Minn.  240,  41  N.  W.  074, 
the  court,  applying  the  doctrine  formu- 
lated in  Xichols  v.  Walter  (1887)  37 
Jlinn.  264,  33  N.  W.  800,  where  it  was 
laid  down  that,  in  order  to  exempt  a 
statute  from  the  imputation  of  being 
class  legislation,  the  distinctions  which 
it  creates  must  be  based  upon  some  ap- 
parent natural  reason, — some  reason 
suggested  by  necessity, — by  such  a  dif- 
ference in  the  situation  and  circum- 
stances of  the  subjects  pla.ced  in  differ- 
ent classes  as  suggests  the  necessity  or 
propriety  of  difi'erent  legislation  with 
respect  to  them, — argued  thus :  "It  is 
impossible  to  avoid  the  conclusion  that 
the  statute,  if  construed  as  appellant 
claims  it  ought  to  be,  would  be  class  leg- 
islation, not  applying  upon  the  same 
terms  to  all  in  the  same  situation,  nor 
having  any  apparent  natural  reason  for 
any  distinction.  The  frequency  and 
magnitude  of  the  dangers  to  wliich  those 
employed  in  operating  railroads  are  ex- 
posed, the  difficulty,  sometimes  impos- 
sibility, of  escaping  from  them  with 
any  amount  of  care,  when  they  come; 
the  fact  that  a  great  number  of  men 
are  employed,  co-operating  in  the  same 
work,  so  that  no  one  of  them  can  know 
all  the  others,  their  competency,  skill, 
and  care,  so  that  he  may  be  said  to  vol- 
untarily assume  the  risk  arising  from 
the  want  of  skill  or  care  by  any  one 
of  the  number, — are  a  sufficient  reason 
for  applying  a  rule  of  liability  on  the 
part  of  the  employer  to  the  employee 
so  employed,  different  from  that  ordi- 
narily applied  between  master  and  serv- 
ant. But  no  just  reason  can  be  sug- 
gested why  such  difference  should  be 
founded  not  on  the  character  of  the 
employment,  nor  of  the  dangers  to  which 
those  employed  are  exposed,  but  on  the 


character  only  of  the  employer.  We 
can  see  why  the  employer's  liability 
should  be  greater  when  the  business  is 
that  of  operating  a  railroad,  but  can- 
not see  why  one  individual  or  corpora- 
tion should  be  held  to  a  rule  of  lia- 
bility different  from  that  applied  to 
another,  when  the  employment  and  its 
hazards  are  precisely  the  same." 

In  Johnson  v.  St.  Paul  d  D.  R.  Co. 
(1890)  43  Minn.  222,  8  L.R.A.  419,  45 
N.  W.  156,  the  court  reasoned  as  fol- 
lows :  "If  a  distinction  is  to  be  made 
as  to  the  liability  of  employers  to  their 
employees,  it  must  be  based  upon  a  dif- 
ference in  the  nature  of  the  employ- 
ment, and  not  of  the  employers.  One 
rule  of  liability  cannot  be  established 
for  railway  companies,  merely  as  such, 
and  another  rule  for  other  employers, 
under  like  circumstances  and  conditions, 
unless  upon  the  theory  suggested  in 
Missouri  P.  R.  Co.  v.  Mackey  (1887) 
127  U.  S.  205,  32  L.  ed.  107,  8  Sup.  Ct. 
Rep.  1161,  that  the  state  may  'prescribe 
the  liabilities  under  which  corporations 
created  by  its  laws  shall  conduct  their 
business  in  the  future,  where  no  limita- 
tion is  placed  vipon  its  power  in  this 
respect  by  their  charters,' — a  proposi- 
tion which,  as  thus  broadly  stated,  that 
court,  in  view  of  its  later  utterances, 
could  hardly  have  intended  to  announce. 
.  .  .  Hence,  most  courts,  as,  notably, 
in  Iowa  and  Kansas,  have  held  that  sim- 
ilar statutes,  although  general  in  their 
terms,  embrace  only  'the  peculiar  haz- 
ards of  railroading.'  But,  when  we 
come  to  examine  the  adjudicated  cases, 
we  confess  we  are  unable  to  discover  any 
definite,  consistent,  or  logical  rule  which 
the  courts  have  applied  in  determining 
whether,  upon  the  facts  of  a  particular 
case,  it  fell  within  or  without  the  stat- 
ute. In  some  cases  it  has  been  held 
that  the  statute  applied,  because  the 
diity  of  the  employees  required  them  to 
ride  upon  the  cars  to  the  place  of  work, 
although  the  injury  was  not  sustained 
while  thus  riding,  and  was  not  caused 
by,  or  in  any  manner  connected  with, 
the  operation  of  the  road.    Such  a  posi- 
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But  the  most  recent  decisions  of  the  Federal  Supreme  Court  are 
inconsistent  -with  this  theory." 

By  that  court  it  has  been  held  that  the  clause  excepting  from 
the  operation  of  the  statute  damages  sustained  by  employees  engaged 
in  construction  of  new  and  unopened  railroads  does  not,  as  interpret- 
ed by  the  highest  court  of  the  state,  discriminate  against  any  class 
of  railroads,  or  deny  to  such  class  the  equal  protection  of  the  laws." 

/.  Mississippi. — In  a  recent  case,"  the  court,  referring  to  the  clause 
of  the  state  Constitution,  §  193,  which  provides  that  every  railroad 


tion     seems     to     us     wholly     illogical. 
Other  cases  have  been  held  within  the 
statute    because    the    work    being    per- 
formed was   necessary  to  the  use   and 
operation  of  the  road,  although  the  in- 
jury  sustained  was  not   caused   by,   or 
connected  with,  sach  use  and  operation. 
This,  we  think,  is  equally  illogical.     In 
fact,   the   proposition   is   so   broad   and 
definite  as  to  bring  within  the  act  all 
employees,  regardless  of  the  nature  of 
their  employment;  for  the  work  of  all, 
even  clerks  in  offices  is,  in  a,  sense,  nec- 
essary to  the  use  and  operation  of  the 
road.     Therefore,   after   mature   consid- 
eration, our  conclusion  is  that,  if  any 
limitations  is  to  be  placed  by  the  courts 
upon    the    application    of    this    statute 
(and    on   constitutional   grounds    there 
must  be),  the  only  one  which  will  fur- 
nish any  definite  or  logical  rule  is  to 
hold  that  it  only  applies  to  those  em- 
ployees who  are  exposed  to  the  peculiar 
hazards  incident  to  the  use  and  opera- 
tion  of    railroads,    and   whose    injuries 
are  the  result  of  such  dangers." 
1*  See  cases  cited  in  notes  11, 12,  supra. 
15  Minnesota  Iron  Co.  v.  Kline  ( 1905 ) 
199  U.  S.  593,  50  L.  ed.  322,  26  Sup. 
Ct.  Rep.  159,  affirming  (1904)   93  Minn. 
63,  100  N.  W.  681.    In  that  case,  where 
the  plaintiff  was  injured  while  engaged 
in   repairing   an   engine    on    a   narrow- 
gauge  track  used  for  the  dump  cars  of 
a    mining    company,    the    court    argued 
thus:      "If  the  statute,  as  interpreted, 
is   not   within   the  prohibitions   of   the 
14th  Amendment,  we   do   not  interfere 
with   the   construction   adopted   by   the 
state  court.     The  state  court  held  that 
the    act   was    confined    to    the    dangers 
peculiar  to  railroads,  and  did  not  dis- 
criminate   against    railroad    companies 
merely  as  such.     It  read  the  pioviso  as 
only  exempting  incomplete  roads,  mark- 
ing  the   time   when   the   statute  should 
take  effect,   and  not  as  confining  it  to 
roads   intended  for   public  travel.     Be- 
fore  us   it  was   arjjued   that   when   the 
M.  &  S.  Vol.  VII  1.-556. 


statute  was  passed  there  were  no  pri- 
vate  railroads    in   the   state,   and   that 
if  the  proviso  is  taken  to  mean  what 
the    court    said,    the    discrimination    is 
senseless  and  unjustified;  whereas  if  it 
be  taken  to  confine  the  statute  to  public 
roads  after  public  travel  has  begun,  the 
distinction  may  be  maintained.    We  are 
of  a  different  opinion.    Some  time  must 
be   fixed  when  the   law   shall  begin  to 
operate,  and  the  time  when  the  road  is 
finished  is  a  natural  and  proper  time. 
There  may  be   unavoidable   and   excep- 
tional dangers  before  the  track  is  fin- 
ished and  while  cars  are  being  run  over 
it   for   construction   purposes,    and   the 
legislature  might  think  it  proper  that 
the    servant    should    take    the    risk    of 
these,   even  if  the  negligence  of  a  fel- 
low servant  co-operated,  just  as  he  takes 
the  risk  of  the  known  peculiar  dangers 
when  he  sets  about  repairing  the  effects 
of  an  accident.    The  fact  that  there  may 
be  also  dangers  like  those  on  the  finished 
road   does   not   prevent   the   legislature 
from    considering    the    situation    as    a 
whole,  and  keeping  the  old  rule  on  prac- 
tical grounds  until  the  exceptional  risks 
come    to    an    end.     ...     Of    course, 
there  is  no  objection  to  legislation  being 
confined  to  a  peculiar  and  well-defined 
class  of  perils,  and  it  is  not  necessary 
that   they   should   be   perils   which   are 
shared   by  the   public,   if  they   concern 
the  body  of  citizens  engaged  in  a  par- 
ticular work.     Balden  v.  Hardy   (1898) 
169  U.  S.  366,  42  L.  ed.  780,  18  Sup.  Ct. 
Rep.  383.     It  was  not  argued  that  the 
statute  was  bad  as  interfering  unduly 
with  freedom  of  contract.     .     .     .     The 
whole  case  is  put  on  the  proviso,  and 
the   argument   with   regard   to   that   is 
merely  one  of  the  many  attempts  to  im- 
part an  overmathematical  nicety  to  the 
prohibitions  of  the  14th  Amendment." 
16  Givens  v.  Southern  R.  Co.    ( 1909 ) 
94  Miss.  830,  22  L.R.A.(N.S.)    971,  49 
So.  180. 
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employee  shall  have  the  same  rights  and  remedies  for  an  injury  suf- 
fered from  the  act  or  omission  of  the  corporation  or  its  employees  as 
are  allowed  to  persons  not  employees,  where  it  results  from  the  neg- 
ligence of  a  superior  agent  or  officer,  or  one  having  the  right  to  con- 
trol or  direct  the  services  of  the  party  injured,  and  also  when  the  in- 
jury results  from  the  negligence  of  a  fellow  servant  in  another  de- 
partment of  labor  from  that  of  the  party  injured,  stated  that,  accord- 
ing to  the  theory  established  by  previous  decisions,  the  only  ground 
upon  which  this  provision  could  be  upheld  is  that  which  is  afforded 
by  "the  fact  of  the  inherent  danger  attending  the  operation  of  rail- 
roads by  the  highly  dangerous  agency  of  steam."  ^''    As  the  footnote 


W  One  of  the  cases  cited  in  support  of 
this  statement  was  Ballard  v.  Missis- 
sippi Cotton  Oil  Go.  (1903)  81  Miss. 
507,  62  L.R.A.  407,  95  Am.  St.  Rep. 
476,  34  So.  533,  which  affirmed  tlie  in- 
validity of  the  enactment  which  pur- 
ported to  extend  tlie  operation  of  the 
constitutional  provision  to  "corpora- 
tions" of  all  kinds.  See  §  2843,  note  4, 
ante. 

The  second  precedent  referred  to  was 
Bradford  Constr.  Co.  v.  Hefiin  (1906) 
88  Miss.  314,  12  L.R.A.  (N.S.)  1040,  42 
So.  174,  8  Ann.  Cas.  1077,  where  the 
invalidity  of  the  amending  act  was 
again  affirmed,  and  the  constitutional 
provision  itself  was  declared  to  deny 
railway  companies  the  "equal  protec- 
tion of  the  laws." 

In  the  third  case  mentioned  {Mohile, 
J.  <&  E.  C.  R.  Go.  V.  Hicks  [1908]  91 
Miss.  273,  124  Am.  St.  Rep.  679,  46  So. 
360),  the  inherently  dangerous  char- 
acter of  railroad  work  was  again  relied 
on  as  a  ground  for  holding  the  consti- 
tutional provision  to  be  valid.  The  stat- 
ute was  held  to  inure  to  the  benefit  of 
the  foreman  of  a  crew,  who,  while 
standing  aside  to  let  a  train  pass,  was 
killed  as  a  result  of  its  derailment.  On 
appeal  to  the  Federal  Supreme  Court 
this  judgment  was  affirmed.  See  Mobile, 
J.  £  E.  C.  R.  Go.  V.  Turnipseed  (1910) 
219  U.  S.  35,  55  L.  ed.  78,  32  L.R.A. 
(N.S.) 226,  31  Sup.  Ct.  Rep.  136,  Ann. 
Cas.  1912  A,  463.  Commenting  upon 
the  argument  of  counsel  "that  the  pro- 
vision has  been  construed  in  the  present 
case  as  applicable  to  an  employee  not 
subject  to  any  danger  or  peril  peculiar 
to  the  operation  of  railway  trains,  and 
that  therefore  the  reason  for  such  spe- 
cial   classification    fails,    and   the    pro- 


vision, so  construed  and  applied,  is  in- 
valid, as  a  denial  of  the  equal  protec- 
tion of  the  law,"  the  court  said:  "This 
contention,  shortly  stated,  comes  to 
this :  that  although  a  classification  of 
railway  employees  may  be  justified  from 
general  considerations  based  upon  the 
hazardous  character  of  the  occupation, 
such  classification  becomes  arbitrary, 
and  a  denial  of  the  equal  protection  of 
the  law,  the  moment  it  is  found  to  em- 
brace employees  not  exposed  to  hazards 
peculiar  to  railway  operation.  But  this 
court  has  never  so  construed  the  limita- 
tion imposed  by  the  14th  Amendment 
upon  the  power  of  the  state  to  legislate 
with  reference  to  particular  employ- 
ments as  to  render  ineffectual  a  general 
classification  resting  upon  obvious  prin- 
ciples of  public  policy,  because  it  may 
happen  that  the  classification  includes 
persons  not  subject  to  a  uniform  degree 
of  danger.  The  insistence,  therefore, 
that  legislation  in  respect  of  railway 
employees  generally  is  repugnant  to  the 
clause  of  the  Constitution  guarantying 
the  equal  protection  of  the  law,  merely 
because  it  is  not  limited  to  those  en- 
gaged in  the  actual  operation  of  trains, 
is  without  merit.  The  intestate  of  the 
defendant  in  error  was  not  engaged  in 
the  actual  operation  of  trains.  But  he 
was  nevertheless  engaged  in  a  service 
which  subjected  him  to  dangers  from  the 
operation  of  trains,  and  brought  him 
plainly  within  the  general  legislative 
purpose."  The  court  referred  to  Louis- 
vills  d  K.  R.  Co.  V.  Melton,  218  U.  S. 
36,  54  L.  ed.  921,  30  Sup.  Ct.  Rep.  676, 
in  which  its  views  with  regard  to  the 
whole  matter  of  classification  had  been 
expounded.     See  §  2840,  note  8,  a/nte. 
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indicates,  one  of  the  decisions  thus  relied  upon  was  affirmed  by  the 
Federal  Supreme  Court. 

g.  Missouri. — It  has  been  held  that  the  enactment  which  abrogates 
the  doctrine  of  common  employment  as  regards  servants  of  corpora- 
tions operating  railroads  does  not  deny  the  equal  protection  of  the 
law,  since  it  does  not  deprive  railway  companies  of  property  without 
due  process  of  law,  and  is  not  unlawful  class  legislation.^' 

h.  Montana. — The  contention  that  the  enactment  which  declares 
that  railway  corporations  shall  be  liable  for  injuries  resulting  to 
servants  from  the  negligence  of  other  servants  of  certain  speciiied 
classes  violates  the  prohibition  against  denying  the  equal  protection 
of  the  laws  has  been  rejected  on  the  ground  that  the  expression  "rail- 
way corporation"  is  a  general  one,  connoting  all  persons  engaged  in 
operating  railways.^* 

i.  Nebraska. — The  enactment  which  provides  that  every  railway 
company  shall  be  liable  to  "any  of  its  employees  who,  at  the  time  of 
injury,  are  engaged  in  construction  or  repair  work,  or  in  the  use  or 
operation  of  any  engine,  car,  or  train,  for  all  damages  that  may  re- 
sult from  the  negligence  of  any  of  its  officers,  agents,  or  employees," 
has  been  upheld,  against  the  objection  that  it  deprives  railway  com- 
panies of  the  equal  protection  of  the  laws,  both  by  the  supreme  court 
of  the  state,^"  and  by  the  Federal  Supreme  Court. ^^ 

;'.  North  Carolina. — The  enactment  which  abrogates  the  doctrine 
of  common  employment  so  far  as  regards  railway  companies  has  been 
declared  not  to  be  in  conflict  with  art.  1,  §  7,  of  the  state  Constitu- 
tion, which  forbids  the  conferring  of  an  "exclusive  privilege  upon 
any  set  of  men,"  since  it  applies  to  a  well-defined  class,  and  operates 
equally  as  to  all  within  that  class.^^ 

h.  Ohio. — The  enactment  which  provides  that  any  employee  of  a 
railway  company  who  has  power  to  control  another  is  not  the  fellow 

li  Poicell  V.  Sherwood  (1901)  162  Mo.  Ct.  Rep.  857.    For  the  facts  involved  in 

605,  63  S.  W.  485.     In  a  later  case  it  this  ease,  see  §  1784,  note  14,  ante. 
was'  expressly  held  that  the  act  does  not        19  Lewis  v.  Northern  P.  R.  Co.  ( 1907 ) 

violate  the  equality  clause  of  the  Fed-  36  Mont.  207,  92  Pac.  469. 
eral  Constitution,  although  it  does  not       zo  Swoboda  v.  Union  P.  R.  Co.  (1910) 

confine  such  liability  to  acts  performed  87  Neb.  200,  138  Am.  St.  Rep.  483,  127 

in  the  operation   of  the   road,  but  ex-  N.  W.  215  (see  §  1786,  ante). 
tends     it     to     risks     similar    to     those        21  Missouri  P.  R.  Co.  v.  Castle  {1Q12) 

incurred  by  the  employees  of  persons  or  224  U.  S.  541,  56  L.  ed.   875,  32   Sup. 

corporations   engaged   in   other  lines  of  Ct.  Rep.  606,  affirming  (1909)   97  C.  C. 

work.     Callahan  v.  St.  Louis  Merchants'  A.  124,  172  Fed.  841. 
Bridae  Terminal  R.  Co.   (1902)   170  Mo.        ^^  Hancock  v.   Norfolk  &   W.   R.    Co. 

473     60   L.R.A.   249,  94   Am.   St.   Rep.  (1899)   124  N.  C.  222,  32  S.  E.  679,  fol- 

746'   71  S.  W.  208,  affirmed  in    (1904)  lowing  the  Federal  decisions  as  to  the 

194'  U.  S.  628,  48  L.  ed.  1157,  24  Sup.  Kansas  and  Iowa  statutes. 
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servant  of  the  employee  under  his  control  has  been  held  not  to  be  in- 
valid, either  as  being  special  legislation/'  or  as  being  in  conflict  with 
the  "equality  clauses"  of  the  Federal  and  state  Constitutions/*  or  as 
contravening  the  provision  of  the  state  Constitution  which  prescribes 
that  all  laws  of  a  general  nature  shall  have  a  uniform  operation 
throughout  the  state.*** 


i^Froelich  v.  Toledo  <t  0.  C.  R.  Co. 
(1903)  24  Ohio  C.  C.  359;  Baltimore  d 
0.  R.  Co.  V.  Hottma/n  (1903)  25  Ohio 
C.  C.  140  (for  statute,  see  §  1757,  cmte) . 

iiKane  v.  lirie  R.  Co.  (1904)  68 
L.R.A.  788,  67  C.  C.  A.  653,  133  Fed. 
681.  The  court  said:  "The  doctrine  is 
well  settled  that  the  general  assembly, 
in  the  absence  of  an  applicable  prohibi- 
tion, has  power  to  classify  subjects  of 
legislation,  conferring  rights  or  impos- 
ing burdens  on  the  created  classes,  ac- 
cording to  its  views  of  what  is  just  and 
expedient  and  will  promote  the  general 
welfare,  subject  only  to  the  limitation 
that  there  must  be  some  reasonable 
ground  for  the  classification  made. 
.  .  .  The  sole  question  in  the  case, 
therefore,  is  whether  the  exercise  of 
authority  in  the  service  aflfords  a  rea- 
sonable ground  for  the  classification  of 
railroad  employees.  .  .  .  The  court 
below  based  its  holding  that  the  act  is 
unconstitutional  upon  the  ground  that 
the  classification  was  wholly  arbitrary; 
that  there  is  no  real  distinction  in  the 
railroad  service  between  an  employee 
who  exercises  authority  and  one  who 
does  not, — for  instance,  between  an  en- 
gineer and  a  fireman;  yet,  under  the 
law,  if  both,  while  running  a  train,  were 
injured  through  the  negligence  of  the 
engineer  of  another  train,  the  fireman, 
having  no  one  under  him,  would  have 
a  right  to  recover,  while  the  engineer, 
being  in  control  of  the  fireman,  would 
not.  The  court  thought  this  placed  the 
power  of  classification  in  the  hands  of 
the  company,  and  suggested  that  it 
could  substantially  relieve  itself  from 
all  liability  by  placing  on  each  train  a 
boy,  who,  by  its  rules,  would  be  in  the 
charge  or  control  of  every  other  em- 
ployee on  the  train.  As  to  the  sugges- 
tion, obviously  the  company  could  do 
nothing  of  the  kind.  By  no  trick  of  that 
sort  could  it  evade  the  law  and  escape 
liability.  The  court  would  look  through 
the  sham  to  the  real  grades  of  the  serv- 
ice. Baltimore  d  0.  R.  Go.  v.  Baugh 
(1893)  149  U.  S.  368,  380,  37  L.  ed. 
772,   778,   13   Sup.   Ct.   Rep.   914.     But 


passing  this,  the  court  in  its  supposed 
case  lost  sight  of  the  positions,  relative 
to  one  another,  occupied  in  the  service 
by  an  engineer  and  a  fireman.  Under 
the  old  law  the  engineer  was  deemed 
the  superior,  and  not  the  fellow  servant, 
of  the  fireman,  if  both  were  on  the  same 
engine.  Now,  this  was  a  reasonable  dis- 
tinction, because  the  supreme  court  of 
Ohio  itself  made  it.  Is  it  any  less  rea- 
sonable to  say  that  an  engineer  is  the 
superior  of  a  fireman,  although  they  are 
on  different  engines?  This  is  what  the 
new  law  says.  If  the  distinction  made 
by  the  old  law  is  reasonable,  why  call 
that  made  by  the  new  arbitrary?  In 
each  case  there  was  an  attempt  to  de- 
fine who  should  be  regarded  as  fellow 
servants  by  a  process  of  exclusion.  Tho 
old  law  excluded  the  direct  superior  of 
the  injured  employee;  the  new  excludes 
in  addition  the  indirect  superior.  The 
ground  is  the  same, — that  they  are  not 
in  a  common  service.  .  .  .  Why 
should  not  the  railroad  company  be  held 
responsible  for  an  injury  to  a  brakeman 
or  fireman,  resulting  from  the  negligence 
of  a  conductor  or  engineer,  whether  in 
his  own  branch  or  department,  having 
control  over  him,  or  in  another  branch 
or  department,  exercising  authority 
there?  May  not  such  a  superior  be  rea- 
sonably treated  as  the  representative 
of  the  company,  in  a  sense  a  vice  prin- 
cipal, for  whose  negligence  the  com- 
pany is  rightly  responsible,  unless  the 
person  injured  be  a  fellow  servant  of  the 
negligent  employee?  Finally,  looking 
at  the  policy  of  the  act,  is  not  the  effect 
of  the  new  rule  to  make  railroad  com- 
panies especially  careful  in  selecting 
t'heir  superior  employees, — those  who 
exercise  authority,  who  give  commands, 
and  upon  whose  skill  and  judgment  the 
safe  operation  of  these  highways  of  com- 
merce largely  depends?"  For  a  subse- 
quent appeal  of  the  same  case,  see  Kane 
V.  Erie  R.  Co.  (1904)  68  L.R.A.  788,  67 
C.  C.  A.  653,  133  Fed.  681,  second  ap- 
peal, 83  C.  C.  A.  564,  155  Fed.  118. 

25  Peiree    v.    Van    Dusen    (1897)     69 
L.R.A.  705.  24  C.  C.  A.  280,  47  U.  S. 
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I.  Oklahoma. — The  provision  of  the  Oklahoma  Constitution  (art. 
9,  §  36)  by  which  the  common-law  doctrine  is  abrogated  as  regards 
every  employee  of  every  railroad  company  and  every  street  railway 
company,  and  of  every  person,  firm,  or  corporation,  engaged  in  min- 
ing, has  been  held  not  to  be  invalid,  as  denying  the  equal  protection 
of  the  laws.^* 

m.  Texas. — The  enactment  which  applies  to  all  railway  companies, 
and  provides  that  all  persons  intrusted  with  authority  or  control 
by  any  railway  company  are  vice  principals,  and  not  fellow  serv- 
ants, has  been  attacked,  without  success,  on  the  ground  that,  as  it 
does  not  comprehend  all  common  carriers,  it  denies  railway  com- 
panies the  equal  protection  of  the  laws."  It  has  also  been  upheld 
against  the  objection  that  it  interferes  with  the  functions  of  the  su- 
preme court  of  the  state  by  declaring  what  classes  of  servants  are  to 
be  deemed  fellow  servants.^* 

n.  Utah. — With  reference  to  an  enactment  resembling  that  of 
Texas,  it  has  been  held  that  the  legislature  has,  unquestionably,  au- 
thority to  make  the  common  master  liable  to  one  of  his  employees  or 
servants  for  all  damages  to  him  caused  by  the  negligence  of  another 
of  his  servants,  while  the  latter  is  acting  about  the  business  or  labor 
which  he  is  authorized  to  do,  regardless  of  the  fact  that  such  servants 
would,  under  the  general  'rule,  be  regarded  as  fellow  servants,^* 

0.   Virginia. — The  provision  of  the  state  Constitution    (§   162) 

App.  339,  78  Fed.  693.    The  court  said:  The   above   decision   was   followed   in 

"As  it  applies  to  all  railroad  corpora-  Austin  Rapid  Transit  B.  Co.  v.  Groethe 

tions    operating    railroads    within    the  (1895)   —  Tex.  Civ.  App.  — ,  31  S.  W. 

state,  it  is,  within  the  meaning  of  the  197    (the   supreme   court   affirmed   this 

state   Constitution,    general    in    its   na-  judgment   [see    (1895)    88  Tex.  262,  31 

ture;    and    as    it    applies    to    all    of    a  S.   W.   196],   but   did   not  refer   to  the 

given    class    of    railroad    employees,    it  constitutional  question)  ;   Galveston,  E. 

operates     uniformly     throughout      the  d  8.  A.  R.  Go.  v.  Gibson  (1899)  —  Tex. 

state."  Civ.  App.  — ,  54  S.  W.  779;  Missouri, 

26  Missouri,  K.  &  T.  R.  Go.  v.  Richard-  K.   &    T.   R.    Co.    v.    Smith    { 1907 )    45 

son    (1910)    —  Tex.  Civ.  App.  — ,   125  Tex.    Civ.    App.    128,    99    S.    W.    743; 

S.  W.  623.  Missouri,    K.    d    T.    R.    Co.    v.    Bailey 

HT  Campbell  v.   Cook    (1894)    86   Te.x.  (1909)  53  Tex.  Civ.  App.  295,  115  S.  W. 

630   40  Am.  St.  Rep.  878,  26  S.  W.  486,  601 ;   St.  Louis  £  S.  F.  R.  Co.  v.  Arms 

affirming  on  this  point   (1894)   —  Tex.  (1911)  —  Tex.  Civ.  App.  — .  136  S.  W. 

Civ.  App.—,  24  S.  W.  977   (for  statute,  1164;   St.   Louis,  S.  F.  &  T.  R.   Co.  v. 

see    §    1794,    ante).      It   should   be   ob-  Jenkins    (1911)    —  Tex.   Civ.  App.  — , 

served,  however,  with  regard  to  the  cir-  137  S.  W.  711. 

cumstance  thus  relied  upon  as  a  reason  28  Galveston,   S.   &   S.   A.   R.    Co.   v. 

for  invalidating  the  statute,  it  was  ap-  Worthy    (1894)    —  Tex.  Civ.  App.  — , 

parently  not  conclusive,  for  it  has  been  27  S.  W.  426. 

laid  down  that  an  enactment  applicable  29  Dryburg    v.    Mercur    Gold    Mm.   & 

to     carriers,     as     distinct    from     other  Mill.  Co.   (1898)    18  Utah,  410,  55  Pac. 

classes  of  employers,  is  unconstitution-  367. 
al.     See  §  2482,  ante. 
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which  abrogates  the  doctrine  of  eommon  employment  as  regards  cer^ 
tain  specified  servants  of  railroad  corporations  has  been  held  not  to 
be  in  conflict  with  any  of  the  clauses  of  the  Federal  Constitution  and 
its  amendments.'" 

Wiscoimn. — In  the  case  cited  the  enactment  (now  repealed),  by 
which  the  doctrine  of  common  employment  with  regard  to  servants  of 
railway  companies,  was  declared  not  to  be  repugnant  to  the  provisions 
of  the  state  Constitution  which"  prohibit  unequal  and  partial  legis- 
lation on  general  subjects,*'  the  court  disapproved  the  theory  of  the 
Iowa  decisions  (see  subtitle  c),  that  the  enactment  of  that  state  was 
valid  only  because  it  limited  the  right  of  recovery  to  cases  in  which 
the  injuries  were  caused  by  the  negligent  operation  of  trains.'* 

The  existing  enactment,  which  provides  that  every  railway  com- 
pany shall  be  liable  to  a  servant  who  is  injured  through  the  negli- 
gence of  any  other  servant  has  been  pronounced  constitutional  in  re- 
spect of  all  classes  of  servants.  The  principle  relied  upon  was  "that 
railway  carriers,  on  account  of  the  public  character  of  their  business, 
may  properly  be  classified  so  far  as  their  relations  with  their  em- 

30  Dcuy  V.  Atlantic  Coast  Line  R.  Co.  counsel   for   the  railway   company.     It 

(1910)    102  C.  C.  A.  654,  179  Fed.  26  was  held  in  those  cases  that  a  statute 

(doctrine  laid  down  in  general  terms)  ;  which  limited  the  rates  to  be  charged 

Chesapeake    d    0.    R.    Co.    v.    Hoffman  by    railway    companies    for    fares    and 

(1909)  109  Va.  44,  63  S.  E.  432  (statute  freights    was    a    valid    enactment,    al- 

does  not  deny  equal  protection  of  the  though  such   limitations   were  not   im- 

laws ) .  posed     upon     other     common     carriers, 

33  Ditbemer  v.  Chicago,  M.  &  St.  P.  whether   corporate   or   individual.     The 

R.   Co.    (1879)    47   Wis.   138,   2   N.   W.  statute  was  held  to  be  a  proper  exer- 

69    (Laws    of    1875,    chap.    173).      The  cise    by    the   legislature   of   the    power 

court   said:      "It  is   conceded  that  the  granted   to    it   by   the   Constitution   to 

act  would  be  a  valid  exercise  of  legis-  alter   or    repeal   the   charters   of   those 

lative    power    were    its    provisions    re-  corporations.     Const,  art.  11,  §  1.     The 

strieted   to  cases   of   injury   caused   by  same  principle  is  involved  in  this  case, 

the    negligent    operation    of    railways.  If  the  legislature  can  impose  limitations 

But  It   is  assumed  that  the  statute   is  and     restrictions     upon     railway    com- 

not  so  restricted;   that  by  its  terms  it  panies  not  imposed  upon  other  common 

seeks  to  make  a  railway  company  liable  carriers,    whether    corporate    or    other- 

for  an  injury  to  an  employee  caused  by  wise,    it    may    in    like    manner    impose 

the  negligence  of  another  employee,  al-  liabilities    upon    such    companies    from 

though  the  negligent  act  may  have  no  which  other  common  carriers  and  other 

connection    with    the    operation    of    the  corporations  are  exempt." 

railway  of  the  company.    The  argument  34  Compare  the  doctrinal  position  of 

is   that,   because   the   same   liability   is  the    Federal    Supreme    Court,    as    ex- 

not   imposed    upon   other    corporations,  plained  in  Louisville  d  K.  R.  Co.  v.  Mel- 

the  statute  is  void  within  tlie  rule  of  ton  (1910)   218  U.  S.  36,  54  L.  ed.  921, 

Durkee   v.   Janesville    (1871)    28    Wis.  30   Sup.  Ct.  Rep.   676    (§  2840,  note  8, 

464,  9  Am.  Rep.  500.     .     .     .     The  case  ante),  and  Mobile,  J.  &  E.  C.  R.  Co.  v. 

ot  Atty.  Gen.  Y.  Chicago  d  X.  W.  R.  Co.  TuriUpseed    (1910)    219    U.    S.    35,    55 

(1879)    35   Wis.  425,  decides  the  ques-  L.  ed.  78,  32  L.R.A.(N.S.)   226,  31  Sup. 

tion   under    consideration    adversely    to  Ct.   Rep.   136,  Ann.   Cas.   1912   A,   463, 

the  position  maintained  by  the  learned  2  N.  C.  C.  A.  243. 


§  2844] 


CONSTITUTIONALITY  OF  STATUTES. 


8887 


ployees  are  concerned,  whether  such  employees  are  moving  trains  oi 
not,  and  may  be  made  subject  to  liabilities  and  obligations  greater 
than  those  imposed  upon  other  employers  of  labor."  ^'  The  con- 
tention that  the  clause  of  the  enactment  which  exempts  shop  and 


i^Kiley  v.  Chicago,  M.  &  St.  P.  R. 
Co.  (1910)  142  Wis.  154,  125  N.  W. 
464;  Ladd  v.  Minneapolis,  St.  P.  &  Ste. 
S.  M.  Ry.  Go.  (1910)  142  Wis.  165,  125 
N.  W.  468.  The  court  said:  "If  the 
law  can  only  be  viewed  as  a  classifi- 
cation of  laborers  or  employees  based 
upon  the  peculiar  risks  which  men  who 
operate  trains  necessarily  meet  and 
which  are  not  met  by  men  who  are  em- 
ployed by  firms  or  corporations  en- 
gaged in  other  occupations,  then  it  may 
be  admitted  for  the  sake  of  the  argu- 
ment that  the  classification  attempted 
in  this  law  is  indefensible,  because  in 
that  case  it  should  have  been  confined 
to  those  employees  who  meet  such  pe- 
culiar risks,  namely,  those  engaged  in 
or  about  the  operation  of  trains,  while 
the  law  (with  two  exceptions  to  be 
noticed  later)  in  fact  includes  all 
classes  of  employees,  many  of  whom 
meet  no  peculiar  risk,  but  only  the 
same  risks  which  the  employees  of  or- 
dinary business  concerns  are  daily  meet- 
ing. It  is  not  denied  that  a  number  of 
courts  have  condemned  similar  laws 
upon  this  very  ground,  notably  the 
courts  of  Iowa  and  Minnesota,  and  it 
may  be  admitted  that  such  was,  for 
a  time  at  least,  the  prevailing  doc- 
trine." The  following  comment  was 
made  upon  the  decision  in  El  Paso  & 
N.  T.  R.  Go.  V.  Gutierrez  (1909)  215  U. 
S.  87,  54  L.  ed.  106,  30  Sup.  Ct.  Rep. 
21,  affirming  the  constitutionality  of 
the  Federal  Fellow  Servant  Act  of  1906, 
so  far  as  it  applied  to  the  District  of 
Columbia  and  the  Territories:  "It  is 
true  that  the  point  now  raised  is  not 
discussed  in  the  opinion,  but  the  de- 
cision certainly  stands  as  a  direct  hold- 
ing that  a  law  making  a  common  car- 
rier liable  for  injuries  to  any  employee 
resulting  from  the  negligence  of  a  co- 
employee  is  a  valid  law.  While  the 
14th  Amendment  only  inhibits  states 
from  depriving  persons  of  life,  liberty, 
or  property  without  due  process  of  law, 
the  same  inhibition  is  placed  upon  the 
United  States  by  the  5th  Amendment, 
and  both  state  and  national  legislatures 
are  governed  by  the  principle  that  there 
can  be  no   discrimination  in  the   laws 


except  such  as  is  based  upon  just  and 
proper  classification." 

On  the  first  appeal  of  the  Kiley  Case 
(1909)  138  Wis.  215,  119  N.  W.  309, 
21  Am.  Neg.  Rep.  394,  the  court  said: 
"It  is  strenously  urged  that  the  imposi- 
tion of  these  burdens  and  liabilities  on 
railroad  companies  only,  as  a  class,  vio- 
lates their  right  to  the  equal  protec- 
tion of  the  law,  and  that,  being  a  class- 
ification based  upon  the  character  of  the 
corporation,  it  furnishes  no  reasonable 
distinction  or  necessity  for  separating 
them  into  a  class  for  purposes  of  legis- 
lation. To  ascertain  wherein  distinc- 
tion is  made  by  the  legislature  between 
railroad  companies  and  individuals  and 
other  corporations  and  associations  we 
must  consider  the  nature  and  object  of 
the  regulation  as  well  as  the  provisions 
prescribing  rules  for  the  regulation  of 
railroad  companies  as  a  class.  The  con- 
text of  this  statute  shows  that  rail- 
road companies  are  separated  into  a 
class  for  legislative  regulation  re- 
specting their  liability  to  their  em- 
ployees for  injuries  caused  by  their 
negligence  or  the  negligence  of  other  em- 
ployees in  the  course  of  their  employ- 
ment. Is  the  railroad  business  distin- 
guished in  character  from  all  other 
businesses  so  far  as  to  justify  special 
regulation  of  it,  as  is  done  by  this  law? 
This  we  think  must  be  answered  in  the 
afSrmative.  The  business  of  operating 
a  railroad  differs  from  others  in  its  na- 
ture, in  its  relation  to  the  public,  and 
in  the  peculiar  dangers  and  hazards  as 
regards  its  employees  and  the  public. 
These  characteristics  clearly  distinguish 
the  railroad  from  any  other  business 
and  call  for  regulation  to  meet  the  con- 
ditions and  exigencies  peculiar  to  it 
and  such  as  are  wholly  inapplicable  to 
any  other  business.  The  object  of  this 
law  is  to  attain  reasonable  protection 
to  its  employees  and  to  secure  the 
safety  of  the  public.  The  legislature 
seeks  to  attain  this  through  the  imposi- 
tion of  these  unusual  burdens  and  lia- 
bilities, thereby  securing  from  railroad 
companies  the  exercise  of  a  degree  of 
care  in  the  selection  of  competent  and 
careful    employees    for    the    conduct    of 
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office  employees  from  its  purview  creates  an  unlawful  sub-classifi- 
cation was  rejected.*"  It  was  also  held  that  the  clause  by  which  it 
is  provided  that,  in  actions  brought  under  the  statute,  the  question 
of  negligence  and  contributory  negligence  shall  be  for  the  jury  is 
merely  declaratory  of  the  common-law  rule  as  to  the  respective  prov- 
inces of  court  and  jury,  and  is  consequently  not  repugnant  to  the 
section  of  the  state  Constitution  by  which  judicial  power  is  vested 
in  certain  designated  courts.*' 


the  business  commensurate  with  the 
hazards  and  dangers  to  its  employees 
and  the  insecurity  of  the  public.  Se- 
curing the  safety  of  the  public  in  addi- 
tion to  the  protection  of  its  employees, 
is  an  important  feature  which  distin- 
guishes a  railroad  business  from  any 
other,  and  is  an  important  consider- 
ation in  separating  railroads  into  a 
class  by  themselves  for  legislative  pur- 
poses." Under  the  doctrine  thus  laid 
down,  a  fence  builder  was  held  to  be 
entitled  to  recover  for  an  injury  to  his 
eye  caused  by  a  flying  staple. 

86  On  the  first  appeal  the  court  said 
with  regard  to  this  point:  "The  ex- 
emption of  shop  and  office  employees 
from  the  operation  of  the  law  seems  an 
appropriate  one,  because  they  are  not 
engaged  in  that  part  of  the  business 
which  exposes  them  to  the  unusual  dan- 
gers and  hazards  of  the  business;  nor 
does  their  conduct  bear  so  directly  in 
securing  the  safety  of  the  public.  It 
is  suggested  that  this  exemption  is  im- 
proper because  these  employees  may  be 
subjected  to  hazards  or  perils  equally 
dangerous  to  those  to  which  other  em- 
ployees are  subjected.  Conceding  that 
this  may  be  true,  still  that  would  not 
invalidate  the  classification.  We  do  not 
find  the  legislative  power  to  classify 
confined  within  such  narrow  limits. 
.  .  .  We  are  of  opinion  that  the 
oflBce  and  shop  employees  are  sufficient- 
ly distinct  in  their  employment  and  re- 
lation to  the  conduct  of  the  railroad 
business  to  justify  the  legislature, 
within  the  field  of  its  discretion  and 
with  regard  to  public  policy,  in  exempt- 
ing them  from  the  operai;ion  of  the 
law."  On  the  second  appeal  the  fol- 
■  lowing  remarks  were  made :  "Subolass- 
ification  of  a  class  is  entirely  permis- 
sible, but,  like  all  other  classification, 
it  must  be  based  upon  real  distinctions 


germane  to  the  purpose  of  the  law  and 
suggesting  at  least  the  propriety  of  sub- 
stantial difference  in  legislation.  On 
the  other  hand,  the  question  whether 
there  is  room  or  necessity  for  classifi- 
cation is  one  resting  primarily  with  the 
legislature,  and  no  court  is  justified  in 
declaring  classification  baseless,  unless 
it  can  say  without  doubt  that  no  one 
could  reasonably  conclude  that  there  is 
any  substantial  difference  justifying 
different  legislative  treatment.  State 
V.  Evans  (1907)  130  Wis.  381,  110  N. 
W.  241;  Servonitz  v.  State  (1907)  133 
Wis.  231,  126  Am.  St.  Rep.  955,  113 
N.  W.  277.  Nor  is  classification  to 
be  condemned  by  the  courts  because  the 
situation  of  certain  individuals  in  one 
class  may  not  differ  materially  from  the 
situation  of  certain  individuals  in  an- 
other class.  Such  is  frequently  the  case. 
It  is  the  class,  considered  broadly  as  a, 
class,  which  must  possess  the  distin- 
guishing differences  of  situation  calling 
for  different  legislation,  not  every  in- 
dividual in  the  class.  State  v.  Evans, 
supra.  Bearing  these  well-established 
rules  in  mind,  we  still  find  ourselves 
unable  to  say  that  the  classification 
which  exempts  shop  and  office  employees 
from  the  provisions  of  the  law  passes 
the  bounds  of  reason.  Speaking  gener- 
ally of  the  shop  and  office  employees  as 
a  class,  they  are  in  less  danger  from 
the  negligence  of  co-employees,  and  per- 
form duties  less  directly  and  vitally 
connected  with  the  public  safety,  than 
train  employees  and  track  repairers, 
who  constitute  a  very  large  percentage 
of  the  other  class,  and  we  cannot  say 
that  the  differences  are  not  sucli  as 
would  justify  a  reasonable  mind  in 
concluding  that  they  suggest  the  pro- 
priety of  substantial  difference  in  legis- 
lative treatment." 

87  Ruling  on  the  first  appeal. 
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2845.  Enactments  imposing  liability  upon  masters  for  the  defaults  of 
servants  selected  from  a  limited  class  of  persons. — The  Illinois  mining 
act,  which  imposes  upon  mine  owners  a  liability  for  the  defaults  of 
mine  managers  and  mine  examiners  whom  they  are  required  to  ap- 
point out  of  the  limited  class  of  persons  who  hold  licenses  issued  by 
the  state  mining  board,  has  been  upheld  by  the  Supreme  Court  of  the 
United  States  against  the  objections  that  it  abridges  the  privileges  and 
immunities  of  mine  owners,  deprives  them  of  their  property  without 
due  process  of  law,  and  denies  them  the  equal  protection  of  the  law.^ 

This  ruling  is  essentially  inconsistent  with  the  position  of  the 
supreme  court  of  Pennsylvania.  The  law  of  that  state,  which  requires 
every  ovyner  of  a  coal  mine  to  employ  a  mine  foreman  holding  a  state 
certificate  of  competency,  who  shall,  on  every  alternate  day,  examine 
every  working  place  in  the  mine  and  direct  it  to  be  properly  secured, 
and  permit  no  one  to  work  in  an  unsafe  place,  except  to  make  it  secure, 
is  unconstitutional  in  so  far  as  it  makes  the  owner  liable  for  injuries 
sustained  by  other  employees  by  reason  of  the  failure  of  the  foreman 


1  Wilmington  Star  Min.  Go.  v.  Fulton 
(1906)  205  U.  S.  60,  51  L.  ed.  708,  27 
Sup.  Ct.  Eep.  412,  affirming  (1904)  68 
L.R.A.  168,  66  C.  C.  A.  247,  133  Fed.  193 
(act  of  July  1,  1899).  The  court  said: 
"It  is  conceded  that  the  statute  in  ques- 
tion has  been  authoritatively  interpreted 
by  the  supreme  court  of  Illinois  as  im- 
posing upon  mine  owners  responsibility 
for  the  defaults  of  mine  managers  and 
mine  examiners,  employees  who  are  re- 
quired by  the  statute  to  be  selected  by 
the  mine  owners  from  those  holding 
licenses  issued  by  the  state  mining 
board  created  by  the  statute.  And  it 
is  an  alleged  incompatibility  between 
such  responsibility  of  the  mine  owner 
and  the  obligation  imposed  upon  the 
mine  owner  to  employ  only  persons  li- 
censed by  the  state,  and  the  nature 
and  character  of  the  duties  which  the 
statute  imposes  upon  them,  upon  which 
is  based  the  asserted  repugnancy  of  the 
statute  to  the  14th  Amendment.  .  .  . 
Accepting  this  interpretation  of  the  Ill- 
inois statute,  and  in  view  of  the  ruling 
in  .Consolidated  Goal  Go.  v.  Seniger 
(1899)  179  111.  370,  374,  375,  53  N.  E. 
733,  that  it  is  not  obligatory  upon  a 
mine  owner  to  select  a  particular  in- 
dividual, or  to  retain  one  when  selected, 
if  found  incompetent,  we  think  the  act 
is  not  repugnant  to  the  14th  Amendment 
in  any  particular.  In  legal  effect,  duties 
are  imposed  upon  the  mine  owner  cus- 


tomarily performed  for  him.  by  certain 

employees,  duties  which  substantially 
relate  to  the  furnishing  of  a  reasonably 
safe  place  for  the  workmen.  The  sub- 
ject was  one  peculiarly  within  the  police 
power  of  the  state,  and  the  enactment 
of  the  regulations  counted  upon,  we 
think,  was  an  appropriate  exercise  of 
such  power.  The  use  and  enjoyment  of 
mining  property  being  subject  to  the 
reasonable  exercise  of  the  police  power 
of  the  state,  certainly  the  rights,  privi- 
leges, and  immunities  of  a  mine  owner 
as  a  citizen  of  the  United  States  were 
not  invaded  by  the  regulations  in  ques- 
tion :  and  the  imposition  of  liability 
upon  the  owner  for  the  violation  of  such 
regulations,  being  an  appropriate  exer- 
cise of  the  police  power,  was  not  wanting 
in  due  process.  And  even  although  the 
liability  imposed  upon  the  mine  owner 
to  respond  in  damages  for  the  wilful 
failure  of  the  mine  manager  and  mine 
examiner  to  comply  with  the  require- 
ments of  the  statute  was  not  in  harmony 
with  the  principles  of  the  common  law 
applicable  to  the  relation  of  master  and 
servant,  it  being  competent  for  the 
state  to  change  and  modify  those  prin- 
ciples in  accord  with  its  conceptions  of 
public  policy,  we  cannot  infer  that  the 
selection  of  mine  owners  as  a  class  upon 
which  to  impose  the  liability  in  ques- 
tion was  purely  arbitrary  and  without 
reason.     And  the  views  just  expressed 
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to  perform  his  prescribed  duties  properly.*  The  ratio  decidendi  was 
that  such  an  enactment  violates  the  clause  of  the  Pennsylvania  Bill 
of  Eights,  vphich  protects  the  right  to  acquire,  possess,  and  protect 
property.  It  v^as  the  opinion  of  the  court  that  "the  preservation  of 
this  right  requires  both  that  every  man  should  be  ansvcerable  for  his 
own  acts  and  engagements,  and  that  no  man  should  be  required  to 
nnsvyer  for  the  acts  and  engagements  of  strangers  over  whom  he  has 
no  control."  But  as  the  scope  of  the  provision  thus  held  to  have  been 
infringed  is,  in  the  given  connection,  virtually  coextensive  with  that 
of  the  "due  process"  clause  in  the  Federal  Constitution,  the  declara- 
tions of  the  Federal  Supreme  Court,  that  this  clause  is  not  violated 
by  another  statute  which  closely  resembles  the  Pennsylvania  act, 
seems  to  have  rendered  the  position  of  the  state  court  no  longer  ten- 
able. 

2846.  Enactments  revoking  special  exemptions  accorded  to  cer- 
tain corporations. — A  provision  in  the  charter  of  a  railroad  company 
by  virtue  of  which  it  is  relieved  from  liability  for  the  death  of  an 
employee  does  not  constitute  a  contract  in  such  a  sense  that  the  state 
cannot  amend  it  without  infringing  the  prohibition  against  impair- 
ing the  obligation  of  contracts.^ 


also  adequately  dispose  of  the  conten- 
tion that  by  the  statute  the  mine  owner 
was  denied  the  equal  protection  of  the 
laws." 

^  Diirkin  v.  Kingston  Coal  Co.  (1895) 
171  Pa.  193,  29  L.R.A.  808,  50  Am.  St. 
Rep.  801,  33  Atl.  237  (act  of  June  2, 
189]).  The  court  argued  thus:  "We 
must  remember  that  the  injury  com- 
plained of  is  due  to  the  negligence  of  a 
fellow  workman,  for  which  the  master 
is  responsible  neither  in  law  nor  morals. 
We  must  also  remember  that  this  fellow 
workman  has  been  designated  by  the 
state,  his  duties  defined  and  his  powers 
conferred  by  statute,  and  his  employ- 
ment made  compulsory  under  heavy  pen- 
alties by  the  same  statute.  Finally,  we 
must  remember  that  it  is  the  negligence 
of  this  fellow  servant,  whose  competency 
the  state  has  certified  and  whose  employ- 
ment the  state  has  compelled,  for  which 
the  employer  is  made  liable.  The  state 
says:  'He  is  competent.  You  must  em- 
ploy him.  You  shall  surrender  to  his 
control  the  arrangements  for  the  security 
of  your  employees.'  It  then  says,  in 
effect:  'If  we  impose  upon  you  by  certi- 
fying to  the  competency  of  an  incom- 


petent man,  or  if  the  man  to  whom  we 
commit  the  conduct  of  your  mines 
neglects  his  duty,  you  shall  pay  for  our 
mistake  and  for  his  negligence.'  "  This 
decision  was  followed  in  Denvpsey  v. 
Buck  Run  Goal  Co.  (1910)  227  Pa.  571, 
76  Atl.  745. 

lln  Texas  d  N.  0.  R.  Co.  v.  Miller 
(1910)  —  Tex.  Civ.  App.  — ,  128  S.  W. 
1165,  the  court  reasoned  thus:  "It  is 
a  general  principle  that  the  legislature 
cannot  diminish  the  power  of  its  suc- 
cessors by  irrepealable  legislation;  for, 
if  it  could,  one  legislature  might  so 
fetter  its  successors  as  to  destroy  the 
functions  and  powers  of  representative 
government.  Railroad  companies  are 
public-service  corporations,  chartered, 
maintained,  and  run  in  the  interest  of 
the  public,  and  cannot  break  or  be  let 
loose  from  the  power  or  control  of  the 
public  without  becoming  the  masters, 
instead  of  the  servants,  of  the  people. 
.  .  .  The  safety  of  passengers  and 
expeditious  carriage  of  freight  depend, 
in  a  large  measure,  upon  the  preserva- 
tion of  the  lives  of  the  train  operatives ; 
and  no  better  way  has  ever  been  devised 
to  secure  these  ends  than  to  hold  rail- 
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2847.  Enactments  assimilating  the  remedial  rights  of  certain  classes 
of  persons  to  those  of  servants.— The  Pennsylvania  statute  of  April 
4,  1868,  P.  L.  58,  providing  that  any  person,  not  a  passenger,  em- 
ployed in  and  about  a  railroad,  but  not  an  employee,  shall  in  case  of 
injury  or  loss  of  life  have  only  the  same  right  of  recovery  as  though 
he  were  an  employee,  has  been  repealed  by  the  act  of  June  10,  1907.^ 
While  it  was  still  in  force  it  was  pronounced  by  the  Supreme  Court  of 
Pennsylvania  not  to  be  in  contravention  of  the  state  Bill  of  Eights.^ 


road  companies  liable  for  the  death  of 
its  train  operatives  resulting  from  neg- 
ligence of  such  companies.  So  an  act 
creating  such  liability,  though  the  dam- 
ages are  given  to  the  members  of  the 
deceased's  family,  may  be  regarded,  in 
one  sense  of  the  term,  an  exercise  of  the 
police  power  of  the  state, — a  power  of 
which  it  cannot  be  devested  by  the  leg- 
islator. If  the  Constitution  itself  should 
endeavor  to  inhibit  the  exercise  of  such 
power,  it  would  simply  result,  if  heeded, 
in  the  destruction  of  the  principal  func- 
tions of  government." 

In  Texas  &  ff.  0.  U.  Go.  v.  Gross 
(1910)  —  Tex.  Civ.  App.  — ,  128  S.  W. 
1173,  the  court  thus  stated  its  conclu- 
sions: "The  legislature  doubtless  had 
power  to  create  a  liability  for  damages 
for  death  arising  from  negligence  of 
another.  This  power,  if  exercised  in 
a  constitutional  manner,  would  be  by  a 
law  general  in  its  character.  A  law 
making  certain  railway  companies  lia- 
ble, and  not  others,  or  exempting  one 
and  not  others  in  such  cases,  would 
clearly  be  void.  Consequently,  if  the 
special  immunity  granted  to  this  de- 
fendant be  valid,  a  situation  was  creat- 
ed in  the  state  in  which  no  law  general 
in  its  application,  and  therefore  no  valid 
law  on  the  subject,  could  be  enacted. 
It  must  be  held,  either  that  the  immu- 
nity given  this  defendant  was  a  sur- 
render altogether  of  the  power  ot  the 
state  to  legislate  on  this  subject,  or  that 
the  statute  of  1884  [damage  act]  in- 
cluded this  defendant  in  its  operation. 
It  cannot,  we  think,  be  successfully 
claimed  that  the  legislature  may,  by  a 
contract  with  a  person  or  corporation, 
include  that  which  would  necessarily 
consist  in  a  surrender  of  its  right  to 
legislate  on  a  subject  of  this  character." 
1  In  Leiiyis  v.  Pennsylvania  R.  Co. 
(1908)  220  Pa.  317,  18  L.R.A.  (N.S.) 
279,  69  Atl.  821,  13  Ann.  Cas.  1142,  it 


was  held  that  the  repeal  of  the  act  pend- 
ing a  suit  by  the  representative  of  a 
Pullman  car  conductor,  to  recover  dam- 
ages for  his  death  from  the  railroad  com- 
pany, did  not  change  the  liability  of  the 
company  in  that  particular  case. 

2  Kirby  V.  Pennsylvania  R.  Go.  (1874) 
76  Pa.  506.  The  court  said:  "It  may 
be  conceded  that  the  natural  rights  of 
men,  among  them  that  of  personal  se- 
curity, are  guarded  by  the  Bill  of 
Eights,  and  'that  all  courts  shall  be 
open,  and  every  man,  for  an  injury 
done  him  in  his  lands,  goods,  person, 
and  reputation,  shall  have  remedy  by 
due  course  of  law,  and  right  and  justice 
administered  without  sale,  denial,  or 
delay.'  But  in  what  respect  does  this 
law  trench  upon  this  guaranty,  or  in- 
deed on  any  other  in  the  Constitution? 
The  person  to  be  affected  by  it  must  be 
one  lawfully  engaged  or  employed  on  or 
about  the  road,  etc.  To  be  thus  engaged 
he  must  be  there  by  his  own  consent. 
He  is  therefore  voluntarily  there  to  per- 
form some  act  or  business  connected 
with  the  roads  and  its  works.  He 
knowingly  assumes  a  relation  regulated 
by  the  law,  and  thus  places  himself  un- 
der the  operation  of  the  law  which  gov- 
erns the  relation.  He  is  not  bound  to 
assume  the  relation,  and  when  he  does 
he  acts  with  his  eyes  open.  The  law  is 
not  retrospective,  and  takes  from  him 
no  remedy  for  an  injury  already  sus- 
tained. The  relation  he  assumes  is  one 
of  danger,  and  the  fact  of  danger  au- 
thorizes the  regulation  by  the  state  as 
the  conservator  of  the  lives,  security, 
and  property  of  her  citizens.  It  is  a 
police  regulation  which,  having  respect 
to  the  general  good,  forbids  individuals 
from  undertaking  a  dangerous  employ- 
ment except  at  their  own  risk  to  the 
same  extent  as  if  they  were  in  the  im- 
mediate employment  of  the  railroad 
company.     Leaving  each  one  to  assert 
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It  was  also  sustained  by  the  Supreme  Court  of  the  United  States 
against  the  objections  that  it  was  in  conflict  with  the  14th  Amend- 
ment of  the  Federal  Constitution.' 

G.  Woekmen''s  compensatigh'  acts. 

2848.  Massachusetts.—  The  purport  of  the  first  two  sections  of  this 
act  (see  pp.  5553,  et.  seq.,  ante)  is  that,  except  in  the  case  of  do- 
mestic servants  and  farm  laborers,  it  shall  not  be  a  defense  to  a 
common-law  action  for  personal  injuries  sustained  by  an  employee 
in  the  course  of  his  employment  (1)  that  the  employee  was  negli- 
gent: (2)  that  the  injury  was  caused  by  the  negligence  of  a  fellow 
employee:  (3)  that  the  employee  had  assumed  the  risk  of  the  in- 
jury. In  its  answer  to  the  questions  submitted  to  it  by  the  legislature 
while  this  act  was  under  consideration,   the  supreme  court    con- 


his  proper  remedy  against  the  person 
whose  act  or  negligence  does  him  the 
injury,  the  law  says  to  him  that  the 
legal  principle  of  respondeat  superior 
shall  have  no  place  in  this  particular 
relation;  that  as  a  matter  of  proper 
policy  for  the  good  of  all,  those  who 
voluntarily  venture  into  employment 
alongside  of  the  servants  of  a  railroad 
company  shall  have  just  the  same  rem- 
edies for  injuries  happening  In  the  em- 
ployment that  these  have,  and  none 
other.  In  doing  this  no  fundamental 
right  of  the  person  thus  voluntarily  ven- 
turing is  cut  off  or  struck  down.  The 
liability  of  the  company  for  the  acts 
or  omission  of  others,  though  they  be 
servants,  is  only  an  offspring  of  law. 
The  negligence  which  injures  is  not 
theirs  in  fact,  but  is  so  only  by  impu- 
tation of  law.  The  law  which  thus  im- 
putes it  to  the  company  for  reasons  of 
policy  can  remove  the  imputation  from 
the  master,  and  let  it  remain  with  the 
servant  whose  negligence  causes  the  in- 
.I'ury." 

3  Martin  v.  Pittshurg  &  L.  E.  R.  Go. 
(1906)  203  U.  S.  284,  51  L.  ed.  184,  27 
Sup.  Ct.  Rep.  100,  8  Ann.  Cas.  87 
affirming  (1905)  72  Ohio  St.  659,  76  N. 
E.  1129.  The  court  said:  "If  it  be 
conceded,  as  contended,  that  the  plain- 
tiff in  error  could  have  recovered  but 
for  the  statute,  it  does  not  follow  that 
the  legislature  of  Pennsylvania  in  pre- 
venting a  recovery  took  away  a  vested 
right  or  a  right  of  property.     As  the 


accident  from  which  the  cause  of  action 
is  asserted  to  have  arisen  occurred  long 
after  the  passage  of  the  statute,  it  is 
difficult  to  grasp  the  contention  that 
the  statute  deprived  the  plaintiff  in 
error  of  the  rights  just  stated.  Such 
a  contention  in  reason  must  rest  upon 
the  proposition  that  the  state  of  Penn- 
sylvania was  without  power  to  legislate 
on  the  subject,  a  proposition  which  we 
have  adversely  disposed  of.  .  .  .  The 
proposition  that  the  statute  denied  to 
the  plaintiff  in  error  the  equal  protec- 
tion of  the  laws  because  it  'capriciously, 
arbitrarily,  and  unnaturally,'  by  the 
classification  made,  deprived  railway 
mail  clerks  of  the  rights  of  passengers, 
which  they  might  have  enjoyed  if  the 
statute  had  not  been  enacted,  is  with- 
out merit.  The  classification  made  by 
the  statute  does  not  alone  embrace  rail- 
way mail  clerks,  but  places  in  a  class 
by  themselves  such  clerks  and  others 
whose  employment  in  and  about  a  rail- 
road subject  them  to  greater  peril  than 
passengers  in  the  strictest  sense.  This 
general  difference  renders  it  impossible 
in  reason  to  say,  within  the  meaning  of 
the  14th  Amendment,  that  the  legisla- 
ture of  Pennsylvania,  in  classifying 
passengers  in  the  strict  sense  in  one 
class,  and  those  who  are  subject  to 
greater  risks,  including  railway  mail 
clerks,  in  another,  acted  so  arbitrarily 
as  to  violate  the  equal  protection  clause 
of  the  14th  Amendment,'" 
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strued  the  clauses  relating  to  negligence  "as  meaning  contributory 
negligence  or  negligence  on  the  part  of  a  fellow  servant  which  falls 
short  of  the  serious  and  wilful  misconduct  which  under  pt.  II,  §  2, 
will  deprive  an  employee  of  the  right  to  compensation,"  and  ex- 
pressed the  opinion  that  the  section  when  so  construed  was  con- 
stitutional.^ This  conclusion  was  based  upon  the  theory  that  "the 
rules  of  law  relating  to  contributory  negligence,  and  assumption  of 
the  risk,  and  the  effect  of  negligence  by  a  fellow  servant,  were  estab- 
lished by  the  courts,  not  by  the  Constitution,  and  that  the  legislature 
may  change  them  or  do  away  with  them  altogether  as  defenses  (as  it 
has  to  some  extent  in  the  employers'  liability  act)  as  in  its  wisdom, 
in  the  exercise  of  powers  intrusted  to  it  by  the  Constitution,  it  deems 
will  be  best  for  tbe  'good  and  welfare  of  this  commonwealth.'  Const. 
(Mass.)  chap.  1,  §  1,  art.  4." 

Adverting  to  the  express  provision  in  the  act  that  it  shall  not 
apply  to  injuries  sustained  before  it  takes  effect,  the  court  laid  it 
down  that  "if,  therefore,  a  right  of  action  which  has  accrued  under 
existing  laws  for  personal  injuries  constitutes  a  vested  right  or  in- 
terest, there  is  nothing  in  the  section  which  interferes  with  such 
right  or  interest.  The  effect  of  the  section  is  not  to  authorize  the 
taking  of  property  without  due  process  of  law,  as  the  court  of  ap- 
peals of  l^ew  Tork  held  was  the  case  with  the  statute  referred  to  in 
the  preamble  to  the  questions  submitted  to  us,  and  which  in  conse- 
quence thereof  was  declared  by  that  court  to  be  unconstitutional." " 

The  court  could  see  nothing  unconstitutional  in  enacting  that  the 
provisions  of  the  first  section  should  not  apply  to  domestic  servants 
and  farm  laborers,  nor  in  enacting  that  the  employee  should  be 
deemed  to  have  waived  his  right  of  action  at  common  law  if  he 
should  not  have  given  the  prescribed  notice  to  his  employer.  The 
effect  of  this  latter  enactment  "is  to  leave  it  at  the  employee's  option 
whether  he  will  or  will  not  waive  his  right  of  action  at  common 
law." 

The  object  of  the  second  part  of  the  act  was  stated  to  be  the  estab- 
lishment of  "a  scheme  for  providing,  through  the  instrumentality  of 
a  corporation  established  for  that  purpose,  entitled  the  Massachu- 
setts Employee's  Insurance  Association,  and  the  Subscription  of 
Employers  thereto,  for  compensation  to  employees  for  personal  in- 
juries received  by  them  in  the  course  of  their  employment,  and  not 

1  Opinion    of    Justices     (1911)     209    201   N.   Y.   271,    34   L.R.A.(N.S.)    162, 
Mass.  607,  96  N.  E.  308.  94    N.    E.   431,   Ann.    Oas.    1912B,    156 

2 Ives  V.  South  Buffalo  R.  Co.  (1911)     (see  §  2850,  post). 
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due  to  serious  and  wilful  misconduct  on  their  part."  The  conclusion 
arrived  at  was  that,  "taking  into  account  the  noncompulsory  charac- 
ter of  the  proposed  act,"  there  was  in  the  provisions  relating  to  this 
scheme  nothing  which  was  not  "in  conformity  with"  the  14th  Amend- 
ment of  the  Federal  Constitution,  which  infringed  any  provision  of 
the  Massachusetts  Constitution  in  regard  to  the  taking  of  property 
"without  due  process  of  law."  ' 

It  was  furthermore  declared  to  be  within  the  power  of  the  legis- 
lature to  provide  (by  §  20)  that  no  agreement  by  an  employee  to 
Avaive  his  rights  to  compensation  under  the  act  should  be  valid. 

The  opinion  was  also  expressed  that  there  was  nothing  unconsti- 
tutional in  a  proposed  amendment  providing  that  any  liability  in- 
surance company  authorized  to  do  business  in  this  commonwealth 
should  have  the  same  right  as  the  corporation  created  by  the  act  to 
insure  the  liability  to  pay  the  compensation  provided  for  in  the  act, 
that  a  policy  holder  of  such  liability  company  should  be  regarded  as 
a  subscriber  so  far  as  applicable  within  the  meaning  of  the  act, 
and  that  when  any  such  company  insured  the  payment  of  compen- 
sation it  should  be  subject  to  all  the  regulations  and  obligations  im- 
posed upon  the  corporation  created  by  the  act. 

2849.  Montana.— The  act  in  this  state  (see  pp.  5582  et  seq.,  ante) 
"provides  for  a  state  accident  insurance  and  total  permanent  dis- 
ability fund  for  coal  miners.  By  its  terms,  a  method  of  compensa- 
tion is  provided  for  injury  or  death  of  a  coal  miner,  regardless  of 
the  manner  in  which  the  injury  was  inflicted  or  the  death  caused. 
It  ig-nores,  and  was  intended  to  ignore,  any  question  of  fault  on 
the  part  of  either  employer  or  employee.  It  provides  an  insurance 
for  persons  who  have  no  cause  of  action  at  law,  and  extends  its 

3  Under   this    head    it   was    observed  scribe  to  the  association  will  no  longer 

"there  is  nothing  in  the  act  which  com-  have    the    right,    in    an    action   by    his 

pels  an  employer  to  become  a  subscriber  employee  against  him  at  common  law, 

to  the  association,  or  which  compels  an  to   set  up  the   defense   of   contributory 

employee  to  waive  his  right  of  action  negligence  or  assumption  of  the  risk,  or 

at   common   law   and   accept   the    com-  to  show  that  the  injury  was  caused  by 

pensation  provided  for  in  the  act.     In  the  negligence  of  a  fellow  servant.     In 

this  respect  the  act  differs  wholly,   so  the  case  of  an  employee  who  does  not 

far  as  the  employer  is  concerned,  from  accept   the   compensation    provided    for 

the  New  York  statute  above  referred  to.  by   the   act,    and   whose   employer    has 

By   subscribing   to   the   association,   an  become  a  subscriber  to  the  association, 

employer  voluntarily  agrees  to  be  bound  an  action  no  longer  can  be  maintained 

by  the  provisions  of  the  act.     The  same  for  death  under  the  employer's  liability 

is   true   of  an  employee   who   does   not  act.     But   these   considerations   do   not 

choose  to   stand  upon  his   common-law  constitute   legal    compulsion   or   a   dep- 

rights.    An  employer  who  does  not  sub-  rivation  of  fundamental  rights." 
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benefits  also  to,  those  who  have  a  cause  of  action,  if  they  so  elect."  ^ 
In  the  cases  cited  below  it  was  pronounced  unconstitutional  for  the 
reason  that  it  denies  to  an  operator  of  a  mine  the  equal  protection 
of  the  laws  in  this  respect, — that  it  contains  no  specific  provision 
appropriate  to  protect  him  against  being  compelled  to  pay  damages 
awarded  in  a  common-law  action  after  the  injured  servant  has  re- 
ceived compensation  out  of  the  insurance  fund.^ 

Against  several  other  objections  the  act  was  sustained.  These  are 
enumerated  in  the  opinion  of  the  court  under  the  following  heads: 

(1)  "The  act  does  not  amount  to  an  exercise  of  the  police  power, 
so  called,  because  not  preventive  in  its  nature,  and  because  it  does 
not  serve  any  of  the  necessary  ends  of  police  legislation."  The  court 
took  its  stand  upon  the  proposition  "that  the  right  to  exercise  police 
authority  as  such  over  the  operator  arises,  in  part  at  least,  from  the 
fact  that  he  is  engaged  in  an  extrahazardous  business,  which  may,  by 
reason  of  the  liability  of  his  employees  to  injury  therein,  resulting  in 
death  or  partial  or  permanent  disability,  cause  them  to  become  pub- 
lic charges,  thus  lowering  the  standard  of  citizenship  and  increasing 
the  general  burden  of  taxation;  and  from  the  further  fact  that  our 
present  system  of  common  law  and  statutory  actions  greatly  increases 
the  expense  of  maintaining  our  courts,  causes  a  vast  economic  waste, 
and  tends  to  create  breaches  and  dissensions  between  employer  and 
employee  which  would  otherwise  not  exist.  .  .  .  The  latter  con- 
sideration is  one  pertaining  to  the  peace,  order,  and  morals  of  the 
community,  which  are  universally  recognized  as  subject  to  control 
and  regulation  by  the  state."  '     The  opinion  was  expressed  that  the 

1  Cunningham  v.  Northwestern  to  pay  twice.  He  has  fully  paid  his 
Improv.  Go.  (1911)  44  Mont.  180,  119  assessments  under  the  act,  and  is  also 
Pac.  554.  obliged  to  pay   damages.     This  fact   is 

2  The  court,  after  referring  to  its  so  palpable  as  to  be  needless  of  discus- 
ruling  in  another  part  of  the  opinion  sion.  The  act  in  this  regard  is  not 
"that  the  fact  that  actions  at  law  are  only  inequitable  and  unjust,  but  clearly 
not  abolished  by  the  act  is  not,  of  illegal  and  void,  as  not  affording  to 
itself,  a  sufficient  reason  for  declarin.a:  such  employer  the  equal  protection  of 
the  statute  unconstitutional,"  saiti  the  laws.  .  .  .  The  manner  in  which 
"After  full  compliance  with  the  terms  the  equal  protection  of  the  laws  shall 
of  the  act,  the  employer  is  not  ex-  be  afforded  to  the  operator  is,  of  course, 
onerated  from  liability.  He  may  still  for  the  legislative  body  to  determine; 
be  sued  and  compelled  to  pay  damages  but  some  method  must  assuredly  be 
in  a  proper  case.  No  provision  is  made  provided  to  protect  him  from  double 
for  reimbursement  in  whole  or  in  part,  payments.  The  act  in  its  present  form 
The  injured  employees  of  one  operator  is,  in  this  regard,  so  repugnant  to  all 
may  all  resort  to  the  indemnity  fund,  ideas  of  equity  and  equality  that  it 
while  those  of  another  may  elect  to  must,  we  think,  appeal  to  every  right- 
appeal  to  the  courts.  The  result  is  that  thinking  person,  on  the  most  cursory 
the   employer   against  whom  an   action  examination,  as  unjust. 

is  successfully  prosecuted  is  compelled        3  The  court  reasoned  thus:       hor  the 
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contributions  which  employers  and  employees  were  required  to  make 
to  the  insurance  are  essentially  in  the  nature  of  "an  employment  tax 
upon  the  occupations  of  operating  and  working  coal  mines.  It  is  not 
at  all  necessary  to  justify  the  imposition  of  such  a  tax  that  the  busi- 
ness itself  should  particularly  require  police  supervision,  although,  as 
we  have  seen,  extrahazardous  enterprises  may  demand  restraint  and 
regulation.  Such  a  tax  may  be  imposed,  either  for  regulation  or 
revenue,  or  for  both.  Property  and  occupation  are  alike  legitimate 
objects  of  taxation."  *  It  was  furthermore  laid  down  that  the  pre- 
scribed tax  was  levied  for  a  "public  purpose,"  although  the  act,  in  its 
direct  operation,  enured  to  the  benefit  of  the  injured  employee  and 
their  dependents,  and  not  to  that  of  the  public  at  large.* 

purposes  of  this  case,  let  us  turn  from  ]86,  Ann.  Cas.  1912  A,  487,  that  "in  a 

Its  humanitarian  features,  and  suppose  general  way,  the  police  power  extends 

for  the  moment  that  the  sole  object  of  to  all  the  great  public  needs,"  and  that 

the  act  is  to  prevent  persons  injured  in  "it  may  be  put  forth  in  aid  of  what  is 

coal  mines,  and  their  dependents,  from  sanctioned   by    usage,    or    held    by    the 

becoming    public    charges.      Viewed    in  prevailing  morality  or  strong  and  pre- 

this    light,    the   private   benefits    to   be  dominant    opinion,    to    be   greatly    and 

derived  from  the  law  may  be  disregard-  immediately    necessary    to    the    public 

ed,   and  its   primary  object  held  to  be  welfare." 

one  of  public  concern  solely.  Moreover,  *  With  reference  to  this  phase  of  the 
it  cannot  be  doubted,  we  think,  that  the  subject,  the  court  observed:  "The  ex- 
general  welfare  of  the  state  and  its  ercise  of  the  police  power  is  properly 
standing  among  its  sister  states,  as  well  and  necessarily  supplemented  by  the 
as  among  persons  generally,  necessarily  taxing  power  of  the  commonwealth,  in 
including  those  who  have  money  to  in-  order  to  carry  the  general  plan  into 
vest,  and  those  who  seek  new  homes  and  practical  effect.  Or,  perhaps,  it  is  more 
new  locations,  depends  in  a  great  meas-  accurate  to  say  that  the  power  to  tax 
ure  upon  its  industries  and  the  class  for  the  purposes  of  the  act  is  neces- 
and  welfare  of  its  wage  workers.  Any  sarily  included  in  the  police  power.  It 
measure  which  tends  to  minimize  in-  will  readily  be  seen  that,  unless  the 
digency,  of  necessity  raises  the  general  power  to  impose  taxes  upon  the  extra- 
standard  of  the  people;  any  statute  hazardous  industry  can  be  invoked  to 
which  has  a  tendency  to  reduce  the  create  an  insurance  fund,  the  act  is 
present  enormous  expense  of  operating  nugatory." 

our  courts  would  seem  to  be;  presump-        6  The  court  said :     "We  think  the  con- 

tively,   a  proper  exercise   of  the  police  siderations  to  which  we  have  heretofore 

power."     In  our  judgment,  the  general  adverted    demonstrate    that    the    provi- 

scheme  of  this  act  is  well  within  the  sions  of  the  act  disclose  the  fact  that 

police  power  of  the  state.    If  the  people,  its  enactment  may  have  been  so  far  a 

represented  by  their  legislature,  are  of  matter  of  public  concern,  involving  the 

opinion    that    the    public    interests    de-  general  good  and  welfare,  that  the  leg- 

mand  that   industrial   insurance   ought  islature,  in  carrying  forward  the  policy 

to  be  substituted,  in  whole  or  in  part,  of  the  state,  directed  by  a  clearly  de- 

for  actions  for  wrongs,  this  court  cer-  fined,   dominant   public      opinion,     was 

tainly    cannot    say    that    they    are    in  warranted     in    declaring,     by    implica- 

error."    The  court  referred  to  the  state-  tion,   that   the   purpose   for    which    the 

ment  in  Noble  State  Bank  v.  Haskell  tax  is   imposed   is   a  public  one.     This 

(1911)    219  U.   S.   104,   55  L.  ed.   112,  being  so,  the  courts  have  no  power  to 

32  L.R.A.(N.S.)   1062,  31  Sup.  Ct.  Rep.  declare  otherwise." 
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(2)  "If  the  subject  were  one  which  could  be  handled  under  the 
police  power,  so-called,  the  act  is  class  legislation."  ^ 

(3)  "The  act  operates  to  deprive  those  subject  to  its  terms  of  their 
right  to  trial  by  jury,  guaranteed  to  them  by  the  Federal  and  state 
Constitutions."  '' 

(4)  "The  act  operates  to  take  property  without  due  process  of  law, 
violates  the  provisions  of  the  Federal  Constitution,  as  well  as  ar- 
ticle III.  §  27,  of  the  Constitution  of  the  state  of  Montana."  ' 


6  Discussing  the  various  reasons 
urged  in  support  of  this  contention, 
the  court  said:  The  first  is  that  "the 
act  singles  out  one  particularly  haz- 
ardous employment,  and  subjects  it  to 
burdens  not  placed  upon  other  hazar- 
dous employments  within  the  state. 
The  legislature  has  declared,  in  effect, 
that  coal  mining  is  a  dangerous  and 
extrahazardous  business,  and  we  think 
it  is  generally  known  to  be  so.  .  .  . 
The  fact  that  coal  mining  is  alone  se- 
lected from  numerous  other  dangerous 
employments  is  not  at  all  significant. 
Legislation  of  this  character  is  in  its 
infancy,  and  if  it  be  found  adequate  to 
correct  the  evils  growing  out  of  the 
present  system,  it  may  gradually  be  ex- 
tended to  apply  to  all  extrahazardous 
employments.  So  long  as  all  persons 
operating  coal  mines  are  treated  alike, 
no  one  of  them  has  cause  of  complaint. 
The  same  may  be  said  of  coal  miners. 
See  Soon  Hing  v.  Crowley  (1885)  113 
U.  S.  703,  28  L.  ed.  1145,  5  Sup.  Ct. 
Rep.  730,  and  Missouri  P.  R.  Go.  v. 
Mackey  (1888)  127  U.  S.  205,  32  L. 
ed.  107,  8  Sup.  Ct.  Rep.  1161." 

7  This  contention  was  thus  dealt 
with:  "The  right  of  trial  by  jury, 
which  is  secured  and  protected  by  the 
Constitution,  refers  to  the  trial  of  cas- 
es, actions,  or  suits  at  law  (see  Kop- 
pikus  V.  State  Capitol  Comrs.  [I860] 
16  Cal.  249),  and  has  no  reference  to 
claims  against  an  indemnity  fund,  such 
as  are  provided  for  by  this  act,  or  de- 
mands by  the  state  auditor  for  occupa- 
tion taxes.  There  is  not  anything  in 
the  Constitution  guarantying  a  right 
of  trial  by  jury  in  case  of  demand  for 
a  license  or  occupation  tax.  The  ad- 
justment of  claims  under  the  act  is  an 
administrative  function,  and  not  a  ju- 
dicial proceeding;  and  it  is  only  in 
certain  cases  falling  under  the  latter 
designation  that  trial  by  jury  is  guar- 
anteed by  the  Constitution.  'Due  proc- 
M.  &  S.  Vol.  VIII.— 557. 


ess  of  law'  does  not  necessarily  require 
a  jury  trial.  Montana  Co.  v.  St.  Louis 
ilin.  &  Mill.  Go.  (1894)  152  U.  S.  160, 
38  L.  ed.  398,  14  Sup.  Ct.  Rep.  506." 

8  Discussing  this  objection  the  court 
said:  "The  phrase  'due  process  of  law' 
does  not  necessarily  mean  by  a  ju- 
dicial proceeding.  In  the  case  of  Den 
ex  dem.  Murray  v.  Hohoken  Land  <& 
Improv.  Co.  (1855)  18  How.  272,  15 
L.  ed.  372,  the  Supreme  Court  of  the 
United  States  decided  that  a  sale  of 
land  by  a  marshal  of  the  United  States, 
on  a  distress  warrant,  was  due  process 
of  law.  That  case  contains  a  very  in- 
teresting and  instructive  discussion  of 
the  subject.  But  we  need  go  no  fur- 
ther than  to  inquire  whether  the  col- 
lection of  an  occupation  tax  in  the 
summary  manner  provided  by  the  act 
affords  due  process  of  law.  This  ques- 
tion is  set  at  rest,  as  to  taxes  generally, 
by  the  ease  of  Kelly  v.  Pittsburgh 
(1881)  104  U.  S.  78,  26  L.  ed.  658, 
wherein  the  court  said:  'Taxes  have 
not,  as  a  general  rule,  in  this  country 
since  its  independence,  nor  in  England 
before  that  time,  been  collected  by  regu- 
lar judicial  proceedings.  The  necessi- 
ties of  government,  the  nature  of  the 
duty  to  be  performed,  and  the  custom- 
ary usages  of  the  people,  have  es- 
tablished a  different  procedure,  which 
in  regard  to  that  matter  is,  and  always 
has  been,  due  process  of  law.'  .  .  . 
If  we  are  correct  in  our  former  conclu- 
sions that  the  act  afl'ords  due  process 
of  law,  and  the  right  of  trial  by  jury 
has  not  been  violated,  then  it  seems 
clear  that  any  controversy  which  may 
arise  concerning  the  mere  administra- 
tive duty  of  collecting  and  distributing 
the  fund  may  be  decided  in  such  sum- 
mary manner  as  the  state  shall  pre- 
scribe .  .  .  Regarded  as  an  act  to 
provide  a  fund  for  the  benefit  of  cer- 
tain employees  and  their  dependents, 
who  would  otherwise  be  remediless,  we 
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(5)  "In  reserving  to  the  employee  his  right  to  an  action  at  law, 
the  act  denies  to  the  mine  operator  the  equal  protection  of  the  law." 
As  already  stated,  this  objection  was,  under  one  of  its  aspects,  held 
to  be  fatal  to  the  validity  of  the  act.  But  in  the  point  of  view  indi- 
cated by  the  passage  quoted  below,  it  was  pronounced  untenable.* 

(6)  "The  provision  for  payment  to  an  injured  employee  of  his 
compensation  in  a  lump  sum  defeats  the  purpose  of  the  act  itself, 
viewed  as  a  police  regulation. 

(7)  "The  act  does  not  differentiate  between  a  careful  and  care- 
less employer. 

(8)  "The  act  lodges  judicial  power  in  the  state  auditor." 

2850.  New  York. —  The  workmen's  compensation  act  of  1910,  which 
purported  to  impose  upon  employers  liability  irrespective  of  negli- 
gence, engaged  in  certain  occupations,  designated  as  "especially 
hazardous,"  was  pronounced  unconstitutional.^  One  of  the  objec- 
tions which  was  deemed  fatal  to  its  validity  in  respect  of  the  employ- 
ers was  its  repugnancy  to  the  provisions  of  the  Federal  and  state 
Constitution,  which  guarantee  all  persons  against  deprivation  of  life, 
liberty,  or  property,  without  due  process  of  law.  The  doctrinal 
position  of  the  court  under  this  head  may  be  conveniently 
stated  in  the  form  of  a  syllogism,  in  which  the  major  premise  was 
the  doctrine  that  "process  of  law  in  its  broad  sense  means  law  in  its 
regular  course  of  administration  through  courts  of  justice,  and  that 

liave  no  doubt  that  it  is  within  the  may  not  be  resorted  to,  then  one  of  the 
power  of  the  legislative  assembly  to  in-  paramount  reasons  for  this  class  of  leg- 
trust  the  administration  of  the  fund  to  islation  must  be  entirely  eliminated 
such  official  as  it  may  see  fit."  from  consideration.  It  seems  to  us 
9  "The  fact  that  one  who  has  a  cause  that  the  opinion  of  the  Supreme  Court 
of  action  at  common  law  may  elect  to  of  the  United  States,  in  Den  ex  dem. 
take  under  the  act,  and  the  sugges-  Murray  v.  Hoboken  Land  d  Improv.  Go. 
tion  that  as  to  him  the  auditor  may  be  (1855)  18  How.  272,  15  L.  ed.  372) 
called  upon  to  exercise  judicial  power,  effectually  disposes  of  this  question,  as 
has  no  persuasive  force  when  we  con-  well  as  of  some  others  which  we  have 
sider  that  such  election  is  altogether  considered.  As  this  opinion  is  already 
voluntary,  and  he  may  resort  to  the  too  long,  however,  we  shall  content  our- 
courts  if  he  so  desires.  If  the  tax  pro-  selves  with  a  single  quotation  there- 
vided  for  in  the  act  can  legally  be  ex-  from:  'Though,  generally,  both  public 
acted  from  the  employer,  and,  as  is  and  private  wrongs  are  redressed 
the  case,  the  acceptance  of  its  benefits  through  judicial  action,  there  are  more 
by  the  claimant  ipso  facto  operates  to  summary     extrajudicial     remedies     for 


,  ' " 


release  the  employer  from  liability,  it  both, 
is  difficult  to  see  how  the  latter  has  any  lives  v.  South  Buffalo  R.  Go.  (1911) 
further  concern  in  the  matter  of  dis-  201  N.  Y.  271,  34  L.R.A.  (N.S.)  162,  94 
tribution  of  the  fund  than  to  be  as-  N.  E.  431,  Ann.  Cas.  1912  B,  156,  re- 
sured,  as  the  act  provides  he  may  be,  versing  (1910)  140  App.  Div.  921,  125 
that  it  is  not  paid  out  on  improper  or  N.  Y.  Supp.  1125,  which  affirmed 
fraudulent  claims.  If  the  summary  (1910)  68  Misc.  643,  124  N.  Y.  Supp. 
method     of      administration     provided    920. 
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is  but  another  way  of  saying  that  every  man's  right  to  life,  liberty, 
and  property  is  to  be  disposed  of  in  accordance  with  those  ancient  and 
fundamental  principles  which  were  in  existence  when  our  Constitu- 
tions were  adopted."  The  minor  premise  was  that  "when  our  Consti- 
tutions were  adopted  it  was  the  law  of  the  land  that  no  man  who  was 
without  fault  or  negligence  could  be  held  liable  in  damages  for  in- 
juries sustained  by  another,"  and  that  this  is  still  the  law.  The  con- 
clusion was  that  this  law  is  contravened  by  a  statute  which,  like  the 
one  under  consideration,  imposes  upon  employers,  except  in  cases 
where  the  injured  servant  was  guilty  of  serious  and  wilful  miscon- 
duct, an  absolute  liability,  enforceable  irrespective  of  whether  they 
were  or  were  not  at  fault.  ^    But,  with  all  deference,  it  is  submitted 


2  The  court  said:  "In  arriving  at 
this  conclusion  we  do  not  overlook  the 
cogent  economic  and  sociological  argu- 
ments which  are  urged  in  support  of 
the  statute.  There  can  be  no  doubt 
as  to  the  theory  of  this  law.  It  is 
based  upon  the  proposition  that  the 
inherent  risks  of  an  employment  should 
in  justice  be  placed  upon  the  shoulders 
of  the  employer,  who  can  protect  him- 
self against  loss  by  insurance  and  by 
such  an  addition  to  the  price  of  his 
wares  as  to  cast  the  burden  ultimately 
upon  the  consumer;  that  indemnity  to 
an  injured  employee  should  be  as  much 
a  charge  upon  the  business  as  the  cost 
of  replacing  or  repairing  disabled  or 
defective  machinery,  appliances,  or 
tools;  that,  under  our  present  system, 
the  loss  falls  immediately  upon  the  em- 
ployee, who  is  almost  invariably  unable 
to  bear  it,  and  ultimately  upon  the 
community,  which  is  taxed  for  the  sup- 
port of  the  indigent;  and  that  our  pres- 
ent system  is  uncertain,  unscientific, 
and  wasteful,  and  fosters  a  spirit  of 
antagonism  between  employer  and  em- 
ployee which  it  is  to  the  interest  of 
the  state  to  remove.  We  have  already 
admitted  the  strength  of  this  appeal  to 
a  recognized  and  widely  prevalent 
sentiment,  but  we  think  it  is  an  appeal 
which  must  be  made  to  the  people,  and 
not  to  the  courts.  The  right  of  prop- 
erty rests  not  upon  philosophical  or 
scientific  speculations,  nor  the  commend- 
able impulses  of  benevolence  or  charity, 
nor  yet  upon  the  dictates  of  natural 
justice.  The  right  has  its  foundation 
in  the  fundamental  law.  That  can  be 
changed  by  the  people,  but  not  by  legis- 
latures.     In    a   government    like    ours, 


theories  of  public  good  or  necessity  are 
often  so  plausible  or  sound  as  to  com- 
mand popular  approval;  but  courts  are 
not  permitted  to  forget  that  the  law  is 
the  only  chart  by  which  the  ship  of 
state  is  to  be  guided.  Law,  as  used 
in  this  sense,  means  the  basic  law,  and 
not  the  very  act  of  legislation  which 
deprives  the  citizen  of  his  rights,  privi- 
leges, or  property.  Any  other  view 
would  lead  to  the  absurdity  that  the 
Constitutions  protect  only  those  rights 
which  the  legislatures  do  not  take  away. 
If  such  economic  and  sociologic  argu- 
ments as  are  here  advanced  in  support 
of  this  statute  can  be  allowed  to  sub- 
vert the  fundamental  idea  of  property, 
then  there  is  no  private  right  entirely 
safe,  because  there  is  no  limitation  up- 
on the  absolute  discretion  of  legisla- 
tures, and  the  guaranties  of  the  Consti- 
tution are  a  mere  waste  of  words. 
.  .  .  The  argument  that  the  risk  to 
an  employee  should  be  borne  by  the  em- 
ployer because  it  is  inherent  in  the  em- 
ployment may  be  economically  sound, 
but  it  is  at  war  with  the  legal  priiaciple 
that  no  employer  can  be  compelled  to 
assume  a  risk  which  is  inseparable 
from  the  work  of  the  employee,  and 
which  may  exist  in  spite  of  a  degree  of 
care  by  the  employer  far  greater  than 
may  be  exacted  by  the  most  drastic  law. 
If  it  is  competent  to  impose  upon  an 
employer,  who  has  omitted  no  l^al 
duty  and  has  committed  no  wrong,  a 
liability  based  solely  upon  a  legislative 
fiat  that  his  business  is  inherently  dan- 
gerous, it  is  equally  competent  to  visit 
upon  him  a  special  tax  for  the  support 
of  hospitals  and  other  charitable  insti- 
tutions, upon  the  theory  that  they  are 
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that  the  minor  premise  of  this  syllogism  is  unsound.  The  actual 
doctrine  of  the  common  law  is  not  that  responsibilities  for  injuries 
can  be  imputed  only  on  the  ground  of  fault  or  negligence,  but  that 
this  is  the  only  footing  upon  which  it  can  be  imputed  in  cases  where 
no  positive  duty  is  owed  by  the  tort-feasor  to  the  aggrieved  person. 
Tor  example,  the  right  to  recover  damages  for  a  nuisance,  irrespec- 
tive of  whether  its  existence  does  or  does  not  import  culpability,  has 
never  been  disputed.  This  single  instance  is  amply  sufficient  of  it- 
self to  confute  the  reasoning  of  the  court  in  this  connection.'  The 
consideration  thus  emphasized  is,  it  should  be  remarked,  wholly  inde- 
pendent, of  the  soundness  or  unsoundness  of  the  theory  put  for- 
ward by  counsel  in  this  case,  viz.,  that  the  statute  might  properly  be 
upheld  on  the  same  ground  as  the  various  enactments  by  which  em- 
ployers' have  been  subjected  to  certain  specific  duties  that  are  un- 
known to  the  common  law.  Even  if  it  should  be  conceded  that  the 
court  was  justified  in  rejecting  that  theory,  and  taking  the  position 
that  there  is  an  essential  difference  between  an  enactment  which 
merely  operates  so  as  to  create  a  new  form  of  negligence  and  an  en- 
actment, which  purports  to  impose  liability  upon  employers  who  are 
free  from  fault,  it  is  still  possible  to  maintain  that  there  is  noth- 
ing in  the  principles  of  the  common  law  to  preclude  a  legislature 
from  declaring  that  a  person  who  for  his  own  profit  or  convenience 
hires  servants,  and  thus  brings  about  a  situation  which  did  not  be- 
fore exist,  should  be  absolutely  answerable  for  injuries  received  by 
those  servants  while  they  are  engaged  in  working  for  his  benefit. 
It  is  true  that  nearly  all,  if  not  all,  of  the  positive  duties  predicated 
under  the  common  law  relate  to  the  control  of  real  property.  But 
this  circumstance  manifestly  does  not  affect  the  force  of  a  general 
argument  which  is  based  upon  the  broad  conception,  that  the  recog- 
nized existence  of  such  duties  renders  it  unwarrantable  to  annul 

devoted  largely  to  the  alleviation  of  negligently  performed,"  is  deemed  to 
ills  primarily  due  to  his  business.  In  be  responsible  for  injuries  resulting 
its  final  and  simple  analysis,  that  is  from  such  negligent  performances.  But 
taking  the  property  of  A  and  giving  it  this  illustration  is  scarcely  apposite, 
to  B,  and  that  cannot  be  done  under  The  question  involved  in  cases  which 
our  Constitutions."  turn  upon  the  right  to  sue  a  principal 
3  In  State  ex  rel.  Yaple  v.  Creamer  employer  for  injuries  resulting  from 
(1912)  85  Ohio  St.  349,  39  L.E.A.(N.S.)  something  done  or  omitted  by  an  inde- 
694,  97  N.  E.  602,  the  position  of  the  pendent  contractor  or  his  servants  is 
New  York  court  was  criticized  as  being  whether  a  vicarious  liability  shall  be 
inconsistent  with  the  rule  under  which  imputed  in  respect  of  an  act  conceded 
the  owner  of  property  who  "contracts  or  proved  to  be  negligent,  and  not 
with  an  independent  contractor  to  do  whether  a  claim  for  damages  can  be  en- 
work  which,  though  entirely  lawful,  yet  forced  where  no  one  at  all  was  in  fault, 
has    inherent   probabilities   of   harm    if 
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a  statute  for  the  reason  relied  upon  by  the  court  in  the  case  under 
discussion. 

Another  objection  -which  was  considered  to  be  fatal  to  the  validity 
of  the  statute  was  that  it  could  not  be  regarded  as  a  justifiable  exer- 
cise of  the  police  power,  when  it  was  tested  with  reference  to  the 
principle  that,  in  order  to  sustain  legislation  on  this  ground,  "the 
courts  must  be  able  to  see  that  its  operation  tends  in  some  degTee  to 
prevent  some  offense  or  evil,  or  to  preserve  public  health,  morals, 
safety,  and  welfare.  If  it  discloses  no  such  purpose,  but  is  clearly 
calculated  to  invade  the  liberty  and  property  of  private  citizens,  it  is 
plainly  the  duty  of  the  courts  to  declare  it  invalid ;  for  legislative  as- 
sumption of  the  right  to  direct  the  channel  into  which  the  private 
energies  of  the  citizen  may  flow,  or  legislative  attempt  to  abridge  or 
hamper  the  right  of  the  citizen  to  pursue,  unmolested  and  without 
unreasonable  regulation,  any  lawful  calling  or  avocation  which  he 
may  choose,  has  always  been  condemned  under  our  form  of  govern- 
ment."* The  conclusion  arrived  at  with  reference  to  the  principles 

*  After  referring  to  other  provisions  Conceding,  as  we  do,  that  it  is  within 
of  the  labor  law  which  satisfy  the  test  the  range  of  proper  legislative  action 
thus  formulated,  the  court  continued  to  give  a  workman  two  remedies  for  a 
thus:  "But  the  new  addition  to  the  wrong  when  he  had  but  one  before, 
labor  law  is  of  quite  a  different  charac-  we  ask,  by  what  stretch  of  the  police 
ter.  .  .  .  Its  sole  purpose  is  to  make  power  is  the  legislature  authorized  to 
him  liable  for  injuries  which  may  be  give  a  remedy  for  no  wi'ong?  If,  be- 
sustained  wholly  without  his  fault,  and  fore  the  passage  of  this  law,  the  em- 
solely  through  the  fault  of  the  em-  ployer  had  a  right  to  a  jury  trial  upon 
ployee,  except  where  the  latter  fault  is  the  question  of  liability,  where  and  how 
such  as  to  constitute  serious  and  wil-  did  he  lose  it?  Can  it  be  taken  from 
ful  misconduct.  Under  this  law,  the  him  by  the  mere  assertion  that  this 
most  thoughtful  and  careful  employer,  statute  only  reversed  the  common-law 
who  has  neglected  no  duty,  and  whose  doctrine  that  the  employee  assumes  the 
workshop  is  equipped  with  every  possi-  risk  of  his  employment?  It  would  be 
ble  appliance  that  may  make  for  the  quite  as  logical  and  effective  to  argue 
safety,  health,  and  morals  of  his  em-  that  this  legislation  only  reverses  the 
ployees,  is  liable  in  damages  to  any  laws  of  nature,  for  in  everything  with- 
employee  who  happens  to  sustain  in-  in  the  sphere  of  human  activity  the 
jury  through  an  accident  which  no  risks  which  are  inherent  and  unavoid- 
human  being  can  foresee  or  prevent,  able  must  fall  upon  those  who  are  ex- 
or  which,  if  preventable  at  all,  can  posed  to  them.  We  must  admit  that 
only  be  prevented  by  the  reasonable  what  the  legislature  may  prohibit  it 
care  of  the  employee  himself.  .  .  .  may  absolutely  control.  Where  the 
We  cannot  understand  by  what  power  right  to  exist,  as  in  case  of  corpora- 
the  legislature  can  take  away  from  the  tions,  depends  upon  the  will  of  the  leg- 
employer  a  constitutional  guaranty  of  islature,  that  right  may  be  granted 
which  the  employee  may  not  also  be  subject  to  prescribed  conditions.  In 
deprived.  If  it  is  beyond  the  power  such  a  case  an  employer  may  be  made 
of  the  legislature  to  take  from  the  rep-  an  insurer  of  the  safety  of  his  em- 
resentatives  of  deceased  employees  their  ployees  as  a  condition  of  the  permis- 
rights  of  action  under  the  Constitution,  sion  to  engage  in  business.  But  when 
by  what  measure  of  power  or  justice  an  industry  or  calling  is  per  se  lawful 
may  the  legislature  assume  to  take  from  and  open  to  all,  and  therefore  beyond 
the  employer  the  right  to  have  his  lia-  the  prohibitive  power  of  the  legislature, 
bility  determined  in  an  action  at  law?  the  right  of  governmental  control  must 
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thus  enounced  is  based,  in  so  far  as  it  reflects  the  theory  of  an  invasion 
of  liberty  and  property,  upon  the  conception  which  is  discussed  in  the 
preceding  paragraph.  That  conception  is  apparently  erroneous,  but, 
irrespective  of  whether  it  is  or  is  not,  the  invalidity  of  the  act  becomes 
a  necessary  inference,  if  the  other  proposition  maintained  by  the  court 
was  correct,  viz.,  that  the  act  does  not  satisfy  any  of  the  criteria, 
liy  which  it  is  determined  whether  a  statute  falls  within  the  scope 
of  the  police  power.  That  proposition,  however,  would  also  seem  to 
be  untenable.  Even  if  the  act  was  not  susceptible  of  being  upheld  on 
the  ground  of  its  having  a  tendency  "to  preserve  public  health, 
morals,  or  safety,"  there  are  same  weighty  considerations  in  favor 
of  the  view  that  it  conduces  to  the  "public  welfare."  What  they  are 
the  reader  will  see  by  referring  to  the  sections  in  which  the  Mon- 
tana and  Washington  statutes  are  reviewed.  It  is  submitted  that 
they  are  of  sufficient  importance  to  justify  a  reasonable  person  in 
taking  the  position  that  the  public  welfare  is  really  subserved  in 
some  particulars  by  statutes  of  this  type.  If  this  is  actually  the  situ- 
ation, it  may  fairly  be  argued  that  the  New  York  coiirt  was  no  more 
warranted  in  disregarding  the  opinion  of  the  legislature  than  it  would 
be  in  setting  aside  a  verdict  based  upon  evidence  from  which  differ- 
ent inferences  may  by  possibility  be  drawn. 

Other  contentions  submitted  to  the  court  were  these: 
(1)   That  the  act  might  be  sustained  as  a  proper  exercise  of  the 
reserved  power  of  the  legislature  to  alter  and  amend  the  charters  of 
corporations.     This  contention  did  not  prevail,  for  the  reason  that 

be   confined   to   such   reasonable   enact-  N.   E.   796,   were   declared  to   be   inap- 

ments  as  are  directly  designed  to  con-  plicable   as   authorities   for   the   propo- 

serve    health,    safety,    comfort,    morals,  sition  that  the  law  recognizes  liability 

peace,     and    order.      Loch/ner    v.     New  without    fault,    because    the    contracts 

York    (1905)    198   U.   S.  45,  49  L.   ed.  and  services  of  seamen  are  exceptional 

937,    25    Sup.    Ct.   Eep.   539.     For   the  in  character;   and  in  view  of  this  fact 

failure     of     an     employer     to     observe  "the    maritime    law    has    wisely    and 

such    regulations,    the    legislature    may  benevolently    built    up    peculiar    rights 

unquestionably    enact    direct    penalties  and  privileges  for  the  protection  of  the 

or  create  presumptions  of  fault  which,  seamen  which  are  not  cognizable  in  the 

if   not   rebutted  by   proof,   may   be   re-  common  law.     When  he  is   sick  or   in- 

garded  as  suflSeient  evidence  of  liability  jured  he  is  entitled  to  be  cared  for  at 

for    damages.      That    must   be   the   ex-  the  expense  of  the  ship,  and  for  the  fail- 

tierae    limit    of    the   police    power,    for  ure  of  the  master  to  perform  his  duty 

just  beyond  is  the  Constitution,  which,  in  this  regard,  the  ship  or  the  owner  is 

in    substance    and    effect,    forbids    that  liable.         .     .    But  beyond  this  duty  on 

a  citizen  shall  be  penalized  or  subjected  the  part  of  the  master  or  owner,  there 

to  liability  unless  he  has  violated  some  seems   to   be  no   liability   whatever   for 

law  or  has  been  guilty  of  some  fault,  injuries  sustained  by  the  seaman  in  the 

The    admiralty    cases    of    The  course  of  his  work.     We  think  it  may 

Osceola   (1903)  189  U.  S.  158,  47  L.  ed.  confidently  be  asserted  that,  within  the 

760,   23   Sup.   Ct.   Rep.   483 ;    The   City  whole  range  of  the  maritime  law,  there 

of   Alexandria,    17    Fed.    390,    and   the  will    be    found    no    rule    which    renders 

case   of   Scarff   v.   Sletcalf    (1887)    107  master,  owner,  or  ship  liable  in  damages 

N.    Y.    211,    1    Am.    St.    Rep.    807,    13  for  an  injury  sustained  by  the  seaman 
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"nowhere  in  the  act  was  there  any  reference  to  corporations.  The 
liability  sought  to  be  imposed  was  based  upon  the  nature  of  the  em- 
ployment, and  not  upon  the  legal  status  of  the  employer." 

(2)  That  the  classification  of  a  limited  number  of  employments 
as  dangerous  was  arbitrary,  and  was  therefore  repugnant  to  the  clause 
of  the  Federal  Constitution  which  guarantees  to  citizens  the  equal 
protection  of  the  laws.    The  act  was  sustained  against  this  objection.* 

(3)  That  it  violated  the  clause  of  the  state  Constitution  which  pro- 
vides that  "the  trial  by  jury  in  all  cases  in  which  it  has  been  here- 
tofore used  shall  remain  inviolate  forever."  No  specific  ruling  was 
made  upon  this  point,  for  the  reasons  that  the  views  of  the  members 
of  the  court  with  regard  to  this  part  of  the  act  were  conflicting,  and 
the  disposition  of  the  question  which  it  suggested  was  deemed  to  be 
unnecessary  to  the  decision  of  the  case.  It  was  observed,  however, 
that  the  objection  thus  put  forward  was  "aimed  at  the  provisions  of 
§§  219-a  and  219-d  of  the  statute,  which  relate  to  the  'scale  of  com- 
pensation' and  'settlement  of  disputes,'  and  has  no  reference  to  the 
fundamental  question  whether  the  attempt  to  impose  upon  the  em- 
ployer a  liability  when  he  is  not  at  fault  constitutes  a  taking  of  prop- 
erty without  due  process  of  law."  It  bore  "solely  upon  the  question 
whether  these  sections  deprived  the  employer  of  the  right  to  have  a 
jury  fix  the  amount  which  he  shall  pay  when  his  liability  to  pay  has 
been  determined  against  him."  Having  regard,  however,  to  the  cir- 
cumstance that  the  "fundamental  objection"  referred  to  was,  as  it 
would  seem,  improperly  accepted  as  a  ground  annulling  the  act,  the 
views  of  the  court  with  regard  to  the  constitutionality  of  the  pro- 
visions relating  to  compensation  become  extremely  important.     The 

without  fault   on   the  part   of   anyone,  have  that  effect.     The  mandate  of  the 

or  without  any  fault  except  his  own."  Federal   Constitution  is   complied   with 

5  The  court  said :      "There  can  be  no  if  all  who  are  in  a  particular  class  are 

doubt,  we  think,  that  all   of  the  occu-  treated    alike    {Missouri   P.   R.    Go.   v. 

pations  enumerated  in  the  statute   are  Bumes    (1885)    115  U.  S.   512,  523,  29 

more  or  less  inherently  dangerous  to  a  L.   ed.   463,  466,   6   Sup.  Ct.   Rep.  110; 

degree   which   justifies   such   legislative  Earlier  v.   Connolly    (1885)    113  U.   S. 

regulation    as    is    properly    within    the  27,  28  L.  ed.  923,  5  Sup.  Ct.  Eep.  357; 

«cope   of   the   police    power.      We    need  Soon   Hing  v.   Crowley    (1885)    113   U. 

not    look    for    illustration    or    author-  S.  703,  28  L.  ed.  1145,  5  Sup.  Ct.  Eep. 

itv  outside  of  the  labor  law  to  which  730;    Magoun  v.   Illinois   Trust  &   Sav. 

tliis  new  statute  has  been  added.     The  Bank    (1898)    170   U.    S.    283,   294,    42 

wliole     of     that     law     which     precedes  L.  ed.  1037,  1043,  18  Sup.  Ct.  Eep.  594; 

the    latest    addition    is    devoted    to    re-  People  ex  rel.  Hatch  v.  Reardon  (1906) 

strictions  and  regulations  imposed  up-  184  N.  Y.  431,  8  L.E.A.(N.S.)   314,  112 

on  employers  in  specified  occupations  or  Am.    St.    Eep.    628,    77    N.    E.    970,    6 

<:onditions  for  the   conservation   of   the  Ann.  Cas.  515;  People  ex  rel.  Farring- 

health,  safetv,  and  morals  of  employees,  ton  v.  Mensching    (1907)    187  N.  Y.  8, 

These    restrictions    and    regulations    do  16,  10  L.E.A.(N.S.)    625,  79  N.  E.  884, 

not    affect    all    employers    alike    in    all  10  Ann.  Cas.  101),  and  that,  we  think, 

occupations,   nor   are   they   designed   to  is  the   effect  of  this   classification." 
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opinion  was  expressed  that  if  they  "are  to  be  construed  as  definitely 
fixing  the  amount  which  an  employer  must  pay  in  every  case  where 
his  liability  is  established  by  the  statute,  there  can  be  no  doubt  that 
they  constitute  a  legislative  usurpation  of  one  of  the  functions  of  a 
common-law  jury.  In  all  cases  where  there  is  a  right  to  trial  by 
jury,  there  are  two  elements  which  necessarily  enter  into  a  verdict  for 
the  plaintiff:  (1)  The  right  to  recover;  (2)  the  amount  of  the  recov- 
ery. It  is  as  much  the  right  of  a  defendant  to  have  a  jury  assess  the 
damages  claimed  against  him  as  it  is  to  have  the  question  of  his  lia- 
bility determined  by  the  same  body." 

2851.  Ohio. — The  statute  entitled  "An  Act  to  Create  a  State  Insur- 
ance Fund  for  the  Benefit  of  Injured  and  the  Dependents  of  Killed 
Employees,"  (see  p.  5602,  ante)  has  been  pronounced  constitutional.* 
The  various  grounds  upon  which  it  was  unsuccessfully  attacked  were 
treated  by  the  court  as  being  reducible  to  the  following  heads : 

(1)  "That  it  is  an  unwarranted  exercise  of  the  police  power,  and 
directs  the  state  to  use  public  funds  for  private  purposes."  * 

(2)  That  §§  20-1  and  21-1  take  private  property  without  due  proc- 
ess of  law.    In  this  point  of  view  one  of  the  contentions  put  forward 


1  state  ex  rel.  Taple  v.  Creamer 
(1912)  85  Ohio  St.  349,  39  L.R.A. 
(N.S.)  694,  97  N.  E.  602.  The  follow- 
ing summary  of  the  contents  of  the  act 
may  be  quoted  from  the  opinion:  "The 
statute  in  question  provides  for  the 
creation  of  a  State  Liability  Board  of 
Awards,  which  shall  establish  a  stats 
insurance  fund,  from  premiums  paid  by 
employers  and  employees  in  the  man- 
ner provided  in  the  act.  It  provides  a 
plan  of  compensation  for  injuries,  not 
wilfully  self-inflicted,  resulting  from 
accidents  to  employees  of  employers, 
both  of  whom  have  voluntarily  contrib- 
uted to  the  fund  in  the  proportion  of 
10  and  90  per  cent,  respectively.  It 
applies  only  where  the  employer  has 
five  or  more  operatives  regularly  in  the 
same  business  or  in  or  about  the  same 
establishment.  An  employer  who  com- 
plies with  the  act  is  relieved  from  lia- 
bility to  respond  in  damages  at  com- 
mon law,  or  by  statute,  for  injury  or 
death  of  an  employee  who  has  com- 
plied with  its  provisions  except  when 
the  injury  arises  from  the  wilful  act 
of  himself  or  officer  or  agent,  or  from 
failure  to  comply  with  any  law  or  ordi- 
nance providing  for  protection  of  life 
and  safety  of  employees,  in  which  ■jvent 


the  employee  or  his  representatives  have 
their  election  between  a  suit  for  dam- 
ages and  a  claim  under  the  act.  Em- 
ployers of  five  or  more  who  do  not  pay 
premiums  into  the  fund  are  deprived, 
in  actions  against  them,  of  the  common- 
law  defenses  of  the  fellow-servant  rule, 
the  assumption  of  risk,  and  of  contribu- 
tory negligence.  Where  the  parties  are 
operating  under  the  act,  the  injured 
employee,  and  his  dependents  in  case  of 
death,  are  compelled  to  accept  compen- 
sation from  the  insurance  fund  in  the 
manner  provided,  except  in  the  cases 
above  set  forth." 

2  In  this  connection  the  court  merely 
remarked:  "We  think  it  clear  that  the 
objects  and  purposes  .  ,  .  which  the 
legislature  contemplated  in  the  passage 
of  the  law  in  question  are  sufficient  to 
sustain  the  exercise  of  the  police  pow- 
er and  the  participation  of  the  state 
in  the  manner  provided.  Whether  the 
plan  adopted  is  the  most  appropriate 
or  best  calculated  to  accomplish  those 
objects  are  matters  with  which  the  court 
is  not  concerned,  and  the  law  should 
not  be  held  to  be  invalid  unless  clearly 
in  violation  of  some  provision  of  the 
Constitution." 
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was  that  by  the  provisions  specified :  "It  deprives  employers  of  the 
defense  by  assumption  of  risk,  and  deprives  the  employee  of  part  of 
his  wages  to  be  paid  to  the  state  insurance  fund,  and  of  the  right  to 
sue  for  injuries  sustained."  It  was  insisted  that  "while  the  law  is  ap- 
parently permissive,  and  leaves  its  operation  to  the  election  of  em- 
ployers and  employees,  it  is  really  coercive."  This  argument  did 
not  prevail,  because  "the  only  right  of  action  which  the  statute  re- 
moves from  the  employee  is  the  right  to  sue  for  negligence  (which  is 
not  wilful  or  statutory)  of  his  employer."  *  The  second  particular 
in  which  it  was  unsuccessfully  urged  that  the  act  violated  the  due 
process  clauses  was,  that  it  "delegates  judicial  power  to  the  board  of 
awards,  and  denies  recourse  to  the  courts  and  trial  by  jury."  * 

3  The  passage  containing  the  analysis  to  an  insurance  fund  for  the  benefit  of 
cf  the  statute  which  leads  up  to  this  himself  or  his  heirs;  and  in  case  he  is 
conclusion  is  as  follows:  "After  pro-  injured  or  Icilled,  he  or  they  will  re- 
\  iding  in  §  20-1  that  an  employer  who  eeive  the  benefit  even  though  his  injury 
elects  to  comply  with  the  act  shall  be  or  death  was  caused  by  his  own  negli- 
relieved  from  liability  to  the  employee  gent  or  wrongful  act,  not  wilful.  And 
at  common  law,  or  by  statute  (except  that  is  not  all.  Under  §  21-2  if  the 
as  provided  in  §  21-2)  it  is  then  en-  parties  are  operating  under  the  act, 
acted  in  §  21-1:  'AH  employers  who  and  the  employee  is  injured  or  killed, 
shall  not  pay  into  the  insurance  fund  and  the  injury  arose  from  the  wilful 
.  .  .  shall  be  liable  to  their  employees  act  of  his  employer,  his  oflScer,  or  agent, 
for  damages,  .  .  .  caused  by  the  or  from  failure  of  the  employer  or 
wrongful  act,  neglect,  or  default  of  the  agent  to  comply  with  legal  require- 
employer,  his  agents,'  etc.,  and  in  such  ments  as  to  safety  of  employees,  then 
cases  the  defenses  of  assumption  of  the  injured  employee  or  his  legal  repre- 
risk,  fellow  servant,  and  contributory  sentative  has  his  option  to  claim  under 
negligence  are  not  available.  So  that  the  act  or  sue  in  court  for  damages." 
an  employer  who  elects  not  to  come  This  statute,  it  should  be  observed, 
into  the  plan  of  insurance  may  still  es-  expressly  preserves  to  employees  the 
cape  liability  if  he  is  not  guilty  of  right  to  sue  at  common  law, — a  feature 
wrongful  act,  neglect,  or  default.  His  which  distinguishes  it  from  the  Wash- 
liability  is  not  absolute  as  is  the  case  ington  act,  reviewed  in  §  2852,  post. 
of  New  York  statute  hereinafter  re-  4  Discussing  this  objection,  the  court 
ferred  to.  And  it  cannot  be  said  that  said:  "Of  course  if  the  board  [of 
the  withdrawal  of  the  defenses  of  as-  awards]  is  a  court  there  is  an  end  of 
sumption  of  risk,  fellow  servant,  and  the  whole  matter.  The  statute  would 
contributory  negligence  as  against  an  be  unconstitutional.  For  if  the  board 
employer  who  does  not  go  into  the  plan,  is  a  court  it  has  not  been  created  in 
is  coercive,  for  such  withdrawal  is  in  accordance  with  the  manner  provided 
harmony  with  the  legislative  policy  of  by  the  Constitution.  .  .  .  It  is 
the  state  for  a  number  of  years  past,  created  by  the  act  purely  as  an  admin- 
The  law  known  as  the  Norris  law,  istrative  agency  to  bring  into  being  and 
passed  in  1910,  withdrew  these  defenses  administer  the  insurance  fund;  and  the 
in  the  particulars  covered  by  the  law.  fact  that  it  is  empowered  to  classify 
As  to  the  employee,  if  the  parties  do  persons  who  come  under  the  law  and  to 
not  elect  to  operate  under  the  act,  he  ascertain  facts  as  to  the  application  of 
has  his  remedy  for  the  neglect,  wrong-  the  fund  does  not  vest  it  with  judicial 
ful  act,  or  default  of  his  employer  and  power  within  the  constitutional  sense. 
agents  as  before  the  law  was  passed,  .  .  .  Therefore,  if  the  board  denies 
and  is  not  subject  to  the  defenses  the  claimant's  right  to  participate  in 
named.  If  the  parties  are  operating  the  fund  on  any  ground  going  to  the 
under  the  act,  the  employee  contributes  basis   of  his   claim,   he  may,    oy   filing 
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(3)  "That  it  deprives  parties  of  the  freedom  of  contract  and  im- 
pairs the  obligations  of  contracts."  The  objection  of  "impairment" 
was  disposed  of  by  the  remark  that  the  statute  "can  of  course  not 
affect  contracts  in  existence  and  unexpired  at  the  time  it  is  put  into 
operation  by  the  employer." 

(4)  "That  it  makes  an  unjust  and  arbitrary  classification,  and 
does  not  affect  all  who  are  within  its  reason,"  as  is  required  by  §  26, 
art.  11,  of  the  state  Constitution.  But  the  court  was  of  opinion  that 
the  exclusion  of  persons  employing  less  than  five  servants  from  the 
purview  of  the  statute  is  reasonable  and  proper,  because  "in  the  na- 
ture of  the  case  the  risks  of  any  regular  employment  are  less  and  the 
opportunity  for  avoiding  them  better  where  an  employee  is  one  of 
four  than  when  a  number  is  larger."  It  was  also  declared  not  to  be 
"an  objection  that  the  law  applies  only  to  workmen  and  operatives, 
and  not  to  all  others.  This  classification  brings  within  the  law  all 
employees  within  its  reason." 

The  court  also  remarked  that  "on  account  of  the  common  law  and 
statutory  rights  still  preserved  by  the  statute  in  cases  where  the 
election  is  made  to  come  under  its  provisions,  as  well  as  not  to  do 
so,  taken  in  connection  with  the  advantage  to  each  which  the  plan 
contemplates,  we  cannot  say  that  the  statute  is  coercive." 

2852.  Washington. — The  industrial  insurance  law  (see  p.  5621, 
ante)  has  been  pronounced  constitutional.^ 

The  objections  against  which  it  was  sustained  were  as  follows: 

(1)   "That  it  violates  §  3  of  article  1  of  the  state  Constitution,  and 

an  appeal  and  petition  In  the  ordinary  ure  to  comply  with  legal  requirements 

form,  be  entitled  to  trial  by  jury,  the  as  to  safety  of  employees,  etc.,  he  may 

case  proceeding  as  any  other  suit.     It  waive  his  claim  under  the  act  and  sue 

is  not  an  appeal  in  the  sense  of  appeal-  in  court  for  his  damages.     But  in  his 

ing  from  one  court  to  another,  but   is  petition  in  such  case  he  could  not  claim 

really  the  beginning  of  an  original  suit,  damages  for  mere  negligence,  he  having 

As   to    this   it   must   be   remembered  elected  to   waive  that  cause  of  action, 

that  the  whole  proceeding  is  with  and  having  elected,   as    it  were,   to   assume 

against    the    board     of     awards.      His  the  risk  of  his  employer's  mere  neglejt 

claim     is    not    against    the    employer,  in   return  for  the   benefits   and  protee- 

There  is  no  dispute  between  them,  his  tion  to  himself  and  his  heirs  afforded 

claim  is  for  the  benefits  of  the  insur-  by  the  terms  of  the  act." 

ance   fund.     The   board   of   awards   in-  l  State    ex    rel.    Davis-Smith    Co.    v. 

quires  into  the  matters  pointed  out  in  Clavsen  (1911)  65  Wash.  156,  37  L.R.A. 

the  statute,  and  in  case  of  dispute  as  (N.S.)  466,  117  Pac.  1102.    It  was  there 

to  whether  there  is  any  ultimate  right  held  that  the  question  of  constitutlon- 

to  'participate  at  all  in  such  fund,   he  ality  might  be  raised  by  the  state  au- 

has  his  recourse  to  the  courts.     But  he  ditor  in  mandamus  to  compel  the  issu- 

is  not  confined  to  that  method  of  pro-  ance  of  a  warrant  to  the  state  treasurer 

ceeding.     If  he  claims  that  the  injury  in  payment  of  an  obligation  incurred  by 

was  caused  by  the  wilful  act  of  the  em-  the     industrial     insurance     department 

ployer  or  officer  or  agent,  or  from  fail-  created  by  the  act. 
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"the  litli  Amendment  to  the  Constitution  of  the  United  States,  which 
provide  that  no  person  shall  be  deprived  of  life,  liberty,  or  property 
without  due  process  of  law."  Under  this  head  it  was  argued:  (1) 
That  the  act  creates  a  liability  without  fault;  and  (2)  that  it  takes 
the  property  of  one  employer  to  pay  the  obligations  of  another; 
and  that  the  contentions  thus  relied  upon  were  not  without  force 
was  admitted  by  the  court,  which  observed :  "Since  there  is  exacted 
from  every  employer  of  labor  engaged  in  one  or  more  of  the  indus- 
tries termed  hazardous  a  certain  fixed  sum  based  upon  his  pay  roll, 
which  is  to  be  used  to  compensate  employees  working  in  such  hazard- 
ous employments  who  receive  personal  injuries,  regardless  of  the 
question  whether  the  injury  was  because  of  the  fault  of  the  employer 
or  of  the  negligence  of  the  employee,  it  can  be  said  that  some  part  of 
the  sum  so  collected  will  be  paid  out  on  injuries  in  which  the  employ- 
er is  without  fault;  and,  furthermore,  since  every  such  employer  is 
liable  to  make  the  payments  whether  or  not  any  of  his  own  workmen 
are  injured  and  since  an  employer  is  liable  under  the  common  law  for 
an  injury  to  his  own  workmen  only,  it  can  also  be  said  that  by  this 
act  one  employer  is  held  liable  for  the  obligations  of  another."  But 
the  opinion  was  expressed  that  the  contentions  should  not  prevail, 
because  the  conditions  adverted  to  "do  not  furnish  an  absolute  test 
of  the  validity  of  the  act;"  its  quality  in  this  regard  being  determi- 
nable not  with  reference  to  the  question  whether  it  produces  the  given 
results  alleged  to  be  objectionable,  but  with  reference  to  the  question 
-whether  there  is  "reasonable  ground  to  believe  that  the  public  safety, 
health,  or  general  weKare  is  promoted  thereby."  It  was  laid  down 
that  the  legislature  is  not  authorized  to  "declare  any  particular  in- 
dustry, commonly  engaged  in  by  the  people,  to  be  unlawful  which, 
under  all  circumstances,  must  necessarily  be  harmless  and  innocent ; 
but  it  can  regulate  and  control  and  prohibit  any  industry,  however 
innocent  it  may  have  been  in  its  inception,  whenever  it  becomes  a 
menace  to  the  employees  engaged  in  it,  the  people  surrounding  it,  or 
to  any  considerable  number  of  people  at  large,  no  matter  from  what- 
soever cause  the  menace  may  arise."  ^    The  contention  that  the  statute 

2  Discussing    the    subject    from    this  made  liable  or  whose  property  is  thus 

standpoint,  the  court  remarked  that  "in  taken."     It  waa  also  pointed  out  that 

the  statute  books  of  the  several  states  the  congressional  legislation  concerning 

are  many  statutes  held  constitutional  by  the  marine  hospitals  fund  "clearly  does 

the    courts    where    liability    is    created  everything  that  is  charged  against  the 

without  fault,  and  where  the  property  of  statute  at  bar.    It  creates  liability  with- 

one  person  is  taken  to  pay  the  obligation  out  fault,  since  it  obligates  the  master 

of  another,  and  this  where  no  compen-  or  owner  of  every  vessel  of  the  United 

:sation  is  made  to  the  person  who  is  thus  States  to  pay  into  a  given  fund,  con- 


8908  ]\IASTER  AND  SERVANT.  [chap.  cxxi7. 

unduly  interfered  with  the  right  of  contract  was  also  rejected.  The 
court  summed  up  its  conclusions  as  follows:  "If,  therefore,  the  act 
in  controversy  has  a  reasonable  relation  to  the  protection  of  the  public 
health,  morals,  safety,  or  welfare,  it  is  not  to  be  set  aside  because  it 
may  incidentally  deprive  some  person  of  his  property  without  fault, 
or  take  the  property  of  one  person  to  pay  the  obligations  of  another. 
To  be  fatally  defective  in  these  respects,  the  regulation  must  be  so 
utterly  unreasonable  and  so  extravagant  in  nature  and  purpose  as  to 
capriciously  interfere  with  and  destroy  private  rights.  That  the  statute 
here  in  question  has  the  attribute  of  reasonableness,  rather  than  of 
capriciousness,  seems  incontrovertible.  The  evil  it  seeks  to  remedy  is 
one  that  calls  loudly  for  action.  Accidents  to  workmen  engaged  in  the 
industries  enumerated  in  it  are  all  but  inevitable.  It  seems  that  no 
matter  how  carefully  laws  for  the  preventation  of  accident  in  such 
industries  may  be  framed,  or  how  rigidly  they  may  be  enforced,  there 
is  an  element  of  human  equation  that  enters  into  the  problem  which 
cannot  be  eliminated,  and  which  invariably  causes  personal  injuries 
and  consequent  financial  losses  to  workmen  engaged  therein.  Here- 
tofore these  losses  have  been  borne  by  the  injured  workmen  themselves 
by  their  dependents,  or  by  the  state  at  large.  It  was  the  belief  of  the 
legislature  that  they  should  be  borne  by  the  industries  causing  them, 
or,  perhaps  more  accurately,  by  the  consumers  of  the  products  of  such 
industries.  That  the  principle  thus  sought  to  be  put  into  effect  is 
economically,  sociologically,  and  morally  sound,  we  think  must  be 
conceded.  .  .  .  The  common  law  does  not  purport  to  afford  a 
remedy  for  the  condition  here  found  to  exist.  It  affords  relief  to  an 
injured  workman  in  only  a  limited  number  of  cases;  cases  where 
the  injury  is  the  result  of  fault  on  the  part  of  the  employer  and  there 
is  want  of  fault  on  the  part  of  the  workmen.  For  the  greater  number 
of  injuries  traceable  to  the  dangers  incident  to  industry,  no  remedy 

trolled  by  the  government,  a  fixed  sum  of  the  liability  of  the  master  or  the  own- 
for  the  benefit  of  sick  and  disabled  sea-  er  of  a  vessel,  or  the  vessel  itself,  to  an- 
men,  regardless  of  the  fact  whether  or  svfer  for  the  expense  of  the  cure  of  sick 
not  the  vessel  of  the  master  or  owner  and  disabled  seamen  while  in  service  of 
making  the  payment  has  any  sick  or  dis-  the  ship,  the  foundation  of  this  liability 
abled  seaman  who  take  advantage  of  the  is  purely  statutory;  and,  if  the  objection 
fund;  and  it  takes  the  property  of  one  that  is  made  to  present  statute  were  suf- 
to  pay  the  obligations  of  another,  since  ficient  to  condemn  it,  the  statute  is  in 
the  fund  is  disbursed  in  the  cure  of  sick  violation  of  the  5th  Amendment  to  the 
and  disabled  American  seamen  general-  Constitution  of  the  United  States."  Ref- 
ly.  regardless  of  the  fact  whether  or  not  erence  was  also  made  to  the  Washington 
the  expense  of  their  cure  exceeds  the  statutes  regulating  employment  in  re- 
sum  paid  in  by  the  master  or  owner  of  spect  of  the  number  of  hours  that  serv- 
the  vessel  from  which  they  came.  What-  ants  shall  be  permitted  to  work  as  well 
ever  may  be  said  as  to  the  foundation  as  in  various  other  particulars. 
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at  all  is  afforded.  The  act,  therefore  having,  in  its  support  these 
economic  and  moral  considerations,  is  not  unconstitutional  for  the 
reasons  suggested  upon  this  branch  of  the  argument." 

(2)  "That  it  violates  §  12  of  article  1  of  the  state  Constitution, 
■which  provides  that  no  law  shall  be  passed  granting  to  any  citizen, 
class  of  citizens,  or  corporations  other  than  municipal  privileges  or 
immunities  which,  upon  the  same  terms,  shall  not  equally  belong  to 
all  citizens  or  corporations;  and  the  14th  Amendment  to  the  Con- 
stitution of  the  United  States,  which  provides  for  the  equal  protec- 
tion of  the  laws."  * 


3  The  court  said:  "It  is  well  settled 
that  neither  the  clause  of  the  state  Con- 
stitution prohibiting  class  legislation, 
nor  the  clause  of  the  14th  Amendment 
to  the  Constitution  of  the  United  States 
relating  to  the  equal  protection  of  the 
laws  takes  from  the  state  the  power  to 
classify  in  the  adoption  of  police  regu- 
lations. The  limitations  imposed  admit 
of  a  wide  discretion  in  this  respect,  and 
avoid  only  what  is  done  without  any  rea- 
sonable basis;  that  is,  such  regulations 
as  are  in  their  nature  arbitrary.  The 
learned  counsel  for  the  auditor  recognize 
this  distinction,  and  consequently  do 
not  attack  the  act  because  it  is  confined 
to  extrahazardous  occupations  as  its 
field  of  regulation,  but  complain  because 
its  benefits  are  not  confined  to  workmen 
injured  while  engaged  in  such  occupa- 
tions. It  is  claimed  that  the  act  allows 
workmen  employed  in  such  industries 
the  benefit  of  the  act  when  injured  out- 
side of  the  line  of  their  duties,  or  when 
engaged  in  the  business  of  the  concern 
in  a  capacity  not  affected  by  the  pecul- 
iar hazards  of  the  business.  We  have 
quoted  enough  of  the  statute  to  show 
that  it  is  somewhat  obscure  in  these  re- 
spects. But  we  are  not  inclined  to  think 
the  point  fatal  to  the  act,  even  though 
we  concede  counsel's  interpretation  of  it 
to  be  the  correct  one.  In  §  27  the  leg- 
islature has  made  it  clear  that  it  did 
not  intend  the  provisions  relating  to 
those  who  are  entitled  to  partake  of  its 
benefits  to  be  so  far  an  integral  part  of 
the  act  that  it  could  not  be  eliminated 
in  part  without  destroying  the  act  in 
its  entirety.  It  is  there  expressly  pro- 
vided that  the  adjudication  of  invalidity 
of  any  part  of  the  act  shall  not  affect 
the  validity  of  the  act  as  a  whole  or  any 
other  part  thereof.  This  means  that  the 
legislature   intended  the  act  to  be  en- 


forced as  far  as  it  may  be,  even  though 
it  might  not  be  valid  in  its  entirety.  It 
was  competent  for  the  legislature  so  to 
provide.  Anything  it  could  have  elim- 
inated itself  and  left  an  operative  act 
can  be  eliminated  by  the  courts  without 
destroying  the  entire  act,  if  it  is  the  will 
of  the  legislature  that  the  remaining 
parts  of  the  act  shall  stand  after  such 
elimination.  .  .  .  Again,  it  is  said 
that  the  act  violates  the  provisions  re- 
lating to  class  legislation  because  it  di- 
verts the  contributions  exacted  from  the 
numerous  industries  to  the  relief  of  a 
particular  class  of  injured  and  disabled 
workmen,  instead  of  applying  it  to  the 
relief  of  injured  workmen  generally,  or 
applying  it  to  the  use  of  the  state  at 
large.  But  to  divert  the  money  collect- 
ed in  this  manner  to  a,  special  use  is 
one  of  the  prerogatives  of  legislation. 
The  right  of  the  state  to  regulate  any 
form  of  industry  arises  from  the  fact 
that  its  pursuit  affects  injuriously  the 
health,  safety,  morals,  or  welfare  of  the 
persons  engaged  in  it,  or  is  inimical  in 
some  form  to  some  portion  of  the  indi- 
viduals of  the  community.  It  is  not 
necessary  that  it  always  affect  inju- 
riously the  public  at  large.  On  the 
contrary  it  may  be  regulated  if  it  af- 
fects injuriously  those  engaged  in  it,  or 
those  brought  in  contact  with  it,  even 
though  its  pursuit  may  benefit  generally 
the  people  of  the  state  at  large.  Nor  is 
there  any  particular  form  which  the 
regulation  must  take.  The  conduct  of 
the  business  may  be  prohibited  entirely 
in  a  particular  place  or  in  a  particular 
manner;  its  pursuit  may  be  restricted 
to  certain  hours  of  the  day;  it  may  be 
permitted  to  be  conducted  only  in  case 
protective  devices  are  used;  or  it  may 
be  permitted  in  certain  forms,  and  a 
sum  of  money  exacted  from  the  indi- 
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(3)  That  it  violates  §§1  and  2  of  article  7  of  the  state  Constitu- 
tion, which  provide  that  property  shall  be  taxed  according  to  its  value 
in  money,  and  that  all  taxation  shall  be  equal  and  uniform.* 

(4)  "That  it  violates  §  21  of  article  1  of  the  state  Constitution, 
which  provides  that  the  right  of  trial  by  jury  shall  remain  inviolate."  * 


viduals  carrying  it  on,  for  the  purpose 
of  recompensing  those  who  suflFer  losses 
because  thereof.  So,  in  this  instance,  if 
the  legislature  believed  that  to  permit 
the  pursuit  of  the  industries  named 
after  the  present  manner  of  conducting 
them  was  generally  for  the  public  good 
in  spite  of  the  losses  the  method  of 
pursuit  entailed,  there  is  no  reason  why 
it  should  not  confine  its  regulations  to 
compelling  the  owners  and  conductors 
of  such  industries  to  create  a  fund  out 
of  which  the  losses  caused  thereby 
should  be  made  good.  That  legislation 
in  this  form  is  not  class  legislation,  nor 
a  denial  to  owners  of  property  of  the 
equal  protection  of  the  laws,  is  well 
sustained  by  authority." 

*The  court  said:  "As  the  charge 
laid  on  the  persons  engaged  in  the  in- 
dustries named  in  the  act  is  a  pecun- 
iary burden  imposed  by  public  author- 
ity, it  partakes  of  the  nature  of  a  tax, 
and,  in  the  language  of  a  distinguished 
judge  discussing  a  similar  question,  'for 
many  purposes  might  be  so  spoken  of 
without  harm.'  But  it  is  manifest  that 
it  is  not  a  tax  in  the  sense  the  word 
is  used  in  the  sections  of  the  Constitu- 
tion to  which  reference  is  here  made. 
No  accession  to  the  public  revenue,  gen- 
eral or  local,  is  authorized  or  aimed  at. 
The  purpose  of  the  exaction  is  entirely 
different.  It  is  to  be  used,  not  to  meet 
the  current  expenses  of  government,  but 
to  recompense  employees  of  the  indus- 
tries on  whom  the  burden  is  imposed 
for  injuries  received  by  them  while  en- 
gaged in  the  pursuit  of  their  employ- 
ments. It  is  the  consideration  which 
the  owners  of  the  industries  pay  for  the 
privilege  of  carrying  them  on.  It  is 
therefore  in  the  nature  of  a  license  tax, 
and  can  be  justified  on  the  principle  of 
law  that  justifies  the  imposition  and 
collection  of  license  taxes  generally.  In 
this  state,  such  taxes  may  be  imposed, 
either  as  a  regulation  or  for  the  pur- 
poses of  revenue,  the  only  limitation 
upon  the  power  being  that  such  taxes, 
when  imposed  on  useful  trades  and  in- 
dustries, shall  not  be  unreasonable;  and 
if    a   class   of   trades    or   industries   is 


selected  from  the  whole  and  the  tax 
imposed  upon  the  class  selected  alone 
rather  than  upon  the  whole,  that  there 
be  some  reasonable  ground  for  making 
the  distinction.  .  .  .  The  grounds 
upon  which  the  employer  may  be  held 
to  contribute  to  a  fund  for  the  relief 
of  all  injuries  sustained  by  his  em- 
ployees, whatever  the  cause,  we  have 
already  stated.  The  obligation  of  the 
employee  to  accept  the  conditions  of  the 
statute  can  rest  on  like  grounds :  name- 
ly, the  welfare  of  the  state.  The  rela- 
tion being  one  of  contract  between 
employer  and  employee,  the  state  may 
make  it  a  condition  of  the  contract  that 
the  employee  shall  accept  a  fixed  sum 
for  any  injury  he  may  receive  while 
engaged  in  the  employment,  whether  the 
injury  be  the  result  of  the  inherent 
dangers  of  the  employment  or  the  result 
of  some  fault  of  his  employer." 

B  The  court  said :  "It  is  said  that  the 
legislature  cannot  fix  a  procrustean  rule 
for  the  admeasurement  of  damages  aris- 
ing from  injuries  received  by  one  in  the 
employment  of  another,  as  the  employer 
and  the  employee  alike  have  the  right 
to  submit  to  a  jury  both  the  question  of 
the  right  to  recover  for  any  such  injury, 
and  the  question  of  the  amount  that 
may  be  recovered  therefor.  But  we  can- 
not think  the  rule  absolute.  It  may  be 
that  the  legislature  cannot  fix  the 
amount  of  recovery,  or  provide  for  an 
absolute  recovery,  in  all  eases  where  one 
person  is  injured  by  another,  regardless 
of  the  relation  of  the  parties,  or  the 
question  whether  the  injury  is  or  is  not 
the  result  of  negligence ;  but  it  does  not 
follow  that  it  may  not  so  provide  where 
the  injury  happens  in  that  class  of  em- 
ployments subject  to  legislative  regula- 
tion and  control.  If  it  be,  as  we  have 
attempted  to  show,  a  proper  regulation 
of  hazardous  industries  to  compel  those 
engaged  therein  as  owners  or  operators 
to  pay  a  fixed  sum  into  a  fund  to  be 
used  for  the  purpose  of  compensating 
the  employees  thereof  for  injuries  re- 
ceived by  them,  it  is  difficult  to  under- 
stand why  it  is  not  also  proper  regula- 
tion to  require  the  employees  of   such 
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The  contention  that  the  act  is  invalid  as  being  coercive  in  its  opera- 
tion was  rejected,  for  the  reason  that  it  accords  employers  and  em- 
ployees the  option  of  coming  under  its  provisions  or  retaining  their 
conunon-lavp  rights.^ 

2853.  Wisconsin.— The  workmens'  compensation  act  (see  p.  5639, 
ante)  has  been  pronounced  constitutional.'^  It  was  sustained  against 
the  following  objections: 

(1)  "That  the  .  .  .  section  abolishing  the  defenses  of  as- 
sumption of  risk  and  negligence  of  a  fellow  servant  is  void,  because, 

industries  to  axicept  a  given  sum  for  any  ry  its  provisions  into  effect:  it  divides 
injury  that  they  may  receive  while  so  all  private  employers  of  labor  into  two 
engaged.  The  same  power  that  author-  classes:  (1)  Those  who  elect  to  come 
izes  the  state  to  regulate  the  participa-  under  the  law,  and  (2)  those  who  do 
tion  of  the  one  in  the  particular  in-  not  so  elect;  it  takes  away  the  defenses 
dustry  would  seem  to  authorize  it  to  of  assumption  of  risk  and  negligence  of 
regulate  the  participation  of  the  other  a  coemployee  from  the  second  class  (ex- 
therein.  .  .  .  The  objection  may  be  cept  that  where  there  are  less  than  four 
answered  also  in  another  way.  The  coemployees  the  latter  defense  is  not 
Constitution  does  not  undertake  to  de-  disturbed),  but  leaves  both  defenses  in- 
fine  what  shall  constitute  a  cause  of  tact  to  the  first  class;  it  prescribes  the 
action,  nor  to  prohibit  the  legislature  manner  in  which  an  employer  may  elect 
from  so  doing.  The  right  of  trial  by  to  come  under  its  terms,  and  how  an 
jury  accorded  by  the  Constitution,  as  employee  may  make  his  election,  and 
applicable  to  civil  cases,  is  incident  only  when  silence  on  the  part  of  the  em- 
to  causes  of  action  recognized  by  law.  ployee  will  be  considered  an  election. 
The  act  here  in  question  takes  away  the  but  it  does  not  in  terms  compel  either 
cause  of  action,  on  the  one  hand,  and  employer  or  employee  to  submit  to  its 
the  ground  of  defense,  on  the  other;  provisions.  It  then  provides  a  compre- 
and  merges  both  in  a  statutory  indem-  hensive  scheme  by  which,  after  both 
nity,  fixed  and  certain.  If  the  power  to  parties  have  so  elected,  any  substantial 
do  away  with  a  cause  of  action  in  any  injury,  whether  the  result  be  fatal  or 
case  exists  at  all,  in  the  exercise  of  the  not,  received  by  the  employee  in  the 
police  power  of  the  state,  then  the  course  of  or  incidental  to  his  employ- 
right  of  trial  by  jury  is  thereafter  no  ment  (except  those  caused  by  wilful 
longer  involved  in  such  cases.  The  misconduct)  shall  be  compensated  for 
right  of  jury  trial  being  incidental  to  by  the  employer  according  to  certain 
the  right  of  action,  to  destroy  the  one  definite  rules,  which  rules  are  to  be  ad- 
is  to  leave  the  other  nothing  upon  which  ministered  by  the  administrative  board 
to  operate."  aforesaid  by  means  of  simple  procedure 

6  The     court     observed:        "If     there  definitely    laid    down,    which    gives ^  to 

should   he    such    general    acceptance    of  both    parties    fair    notice   and   hearing, 

and  compliance  with  the  statute  as  its  and  results  in  findings  and  an  reward 

framers  hope  for,  so  as  to  bring  a  large  which  may  be  filed  m  the  circuit  court 

part  of  the  labor  employed  in  the   in-  and    become    a    judgment.      It    further 

dustrial  enterprises  of  the  state  within  provides  that  the  findings  of  fact  shall 

its  influence  and  operation,  that  would  be  conclusive,  and  the  award  subject  to 

not  demonstrate  its  coercive  character,  review    only   by   action    m    the    circuit 

on   the    contrary   it  would   justify    the  court  for  Dane  county,  m  which  it  can 

enactment."      State    ex    rel.    YapU    v.  be  set  aside  only  (1)   if  the  commission 

Crecmier,    85    Ohio    St.    349,    39    L.R.A.  acted  without  or  m  excess  of  its  pow- 

(NS  )    694    97  N    E.  602.  ers,    (2)   if  the  award  was  procured  by 

iVoroms'v.  Falh  Go.  (1911)  147  Wis.  fraud,  or    (3)   if  the  award  is  not  sup- 

327     37   LRA  (N.S.)    489,   133   N.   W.  ported  by  the  findings  of  fact.     It  then 

209'      The   general   purport   of   the   act  provides   that   the   judgment   thus   ren- 

was  thus  summarized  by  the  court:     "It  dered  shall  be  ^subject  to  appeal  to  the 

creates  an  administrative  board  to  car-  supreme  court. 
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.  .  .  public  policy  does  not  require  their  abrogation  in  any  but 
the  hazardous  trades,  it  being  admitted  that  in  these  last-named 
trades  these  defenses  may  properly  be  abolished."  ^ 

(2)  That  this  provision  is  improperly  discriminative,  in  that  "the 


2  The  court  said:  "When  acting 
within  constitutional  limitations,  the 
legislature  settles  and  declares  the  pub- 
lie  policy  of  a  state,  and  not  the  court. 
True,  where  the  legislature  has  not 
spoken  on  a  subject  and  the  courts  in 
the  course  of  their  duty  have  declared 
the  principle  of  common  law  applicable 
thereto,  public  policy  may  be  truly  said 
to  be  thus  created;  but  any  public 
policy  thus  created  by  the  courts  may 
be  at  any  time  reversed  or  changed  by 
the  legislature,  provided  it  act  within 
constitutional  lines.  The  people,  acting 
directly  by  means  of  referendum  or 
through  their  representatives  in  consti- 
tutional conventions  or  legislative  bo- 
dies, are  the  makers  or  public  policy, 
and  it  Is  only  when  the  people  have 
failed  to  speak  in  these  methods  that 
the  courts  can  be  said  to  have  power 
to  make  public  policy  by  decision.  A 
constitutional  statute  cannot  be  con- 
trary to  public  policy, — it  is  public 
policy.  The  contention  that  a  statute  is 
unconstitutional  because  it  is  against 
public  policy  amounts  to  nothing  more 
than  a  contention  that  it  is  unconstitu- 
tional, hence  we  address  ourselves  di- 
rectly to  that  question  and  thereby  gain 
something  in  clearness  of  thought.  The 
two  defenses  which  the  legislature  has 
thus  attempted  to  take  away  are  not  en- 
trenched behind  any  express  constitu- 
tional provision,  nor  were  they  original- 
ly created  by  legislative  action.  They 
were  both  evolved  by  the  courts.  At  a 
time  when  industries  of  all  kinds  were 
comparatively  simple  and  free  from  dan- 
ger, when  employees  of  a  common  mas- 
ter were  few  in  number  and  generally 
acquainted  with  each  other,  and  when  a 
personal  injury  action  was  a  rarity,  it 
was  thought  not  to  be  unreasonable  that 
an  employee  should  assume  those  simple 
risks  which  were  plainly  before  him, 
and  should  not  be  heard  to  complain  if 
he  were  injured  by  the  careless  act  of 
a  fellow  workman  by  whose  side  he  had 
continued  to  work  when  he  must  have 
well  knovra  the  nature  and  habits  of  the 
man.  The  precedent  once  made  was 
generally  followed,  until  it  became  but- 


tressed by  a  multitude  of  decisions  in 
practically  all  of  the  jurisdictions 
whose  jurisprudence  is  founded  upon 
the  English  common  law.  But,  as  has 
been  pointed  out  earlier  in  this  opinion, 
the  conditions  surrounding  employer 
and  employed  have  vastly  changed  dur- 
ing the  last  half  century,  and  now  the 
legislature,  having  become  convinced 
that  new  conditions  call  for  a  change  in 
rules  of  liability,  have  declared  that 
such  a  change  shall  be  made.  They  have 
changed  the  rule  established  by  the 
courts,  because  they  deem  another  rule 
better  fitted  to  deal  with  the  problems 
of  the  time,  or,  in  other  words,  because 
they  deem  it  best  to  establish  a  changed 
public  policy.  It  is  frankly  admitted 
by  appellant  that  it  is  within  the  legis- 
lative power  to  make  this  change  with 
regard  to  the  hazardous  trades,  but  not 
with  regard  to  what  are  called  the  non- 
hazardous  trades.  But  why  not?  There 
are,  of  course,  some  occupations  which 
are  exceptionally  hazardous,  and  it  may 
well  be  that  it  would  be  within  legis- 
lative discretion  to  classify  these  very 
hazardous  occupations  and  remove  the 
defenses  as  to  them,  while  retaining 
them  as  to  others  less  hazardous.  In- 
deed, that  very  thing  has  been  done  and 
has  been  approved  by  the  courts  in  this 
and  many  other  states,  especially  in  the 
case  of  railroads  and  to  some  extent 
with  other  industries.  .  .  .  But  be- 
cause there  is  room  for  classification  it 
does  not  follow  that  legislation  without 
classification  is  unconstitutional.  There 
are  hazards  in  all  occupations;  indeed 
they  follow  every  man  from  the  cradle 
to  the  grave.  What  constitutional  re- 
quirement, either  express  or  implied, 
clothes  these  court-made  defenses  with 
exceptional  sanctity  as  to  the  less  haz- 
ardous industries,  and  warns  off  from 
them  the  sacrilegious  hand  of  the  legis- 
lature? We  are  referred  to  none,  and 
we  know  of  none.  It  is  admitted  in 
the  Ives  Case  [§  2850,  fl»«e]  that  there 
may  be  a  less  persuasive  reason  for  the 
change  in  the  case  of  the  latter  class  of 
industries,  but  this  does  not  deprive  the 
legislature  of  the  power  to  make  it." 
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two  defenses  are  preserved  intact  to  employers  who  elect  to  come 
under  the  law  and  taken  away  from  those  who  do  not  so  elect."  ' 

(3)  That  the  minor  classification  by  which  the  defense  of  coservice 
is  preserved  in  respect  of  all  employers  having  less  than  four  em- 
ployees in  a  common  employment  has  no  proper  legal  basis.* 


*The  court  said:     "The  rules  govern- 
ing classification  are  familiar  and  are 
in  brief  as  follows:     It  must  be  based 
on  substantial  distinctions  which  make 
Teal  differences;  it  must  be  germane  to 
the  purposes  of  the  law;  it  must  not  be 
limited  to  existing  conditions  only;  and 
must  apply  equally  to  each  member  of 
the    class.      It    seems    to   us    that   this 
•classification  fully  meets  these  require- 
ments.     Certainly    there    will    be   very 
Teal  differences  between  the  situation  of 
the  employer  who  elects  to  come  under 
the  law  and  the  employer  who  does  not. 
Tf  the  consenting  employer  only  employs 
workmen  who  also  elect  to  come  under 
the   law,    he   can   never   be   mulcted   in 
lieavy   damages,   and   will   know   when- 
ever an  employee  is  injured  practically 
just  what  must  be  paid  for  the  injury. 
Surely  this  is  a  different  situation  from 
the  situation  of  the  man  who  is  liable 
to  be  brought  into  court  by  an  injured 
employee   at  any   time   and   obliged   to 
xiefend  common-law  actions  upon  heavy 
■claims  unliquidated  in  their  character, 
the  outcome  of  which  actions  none  can 
foretell.      On    the    other    hand,    if,    as 
seems  quite  likely,  the  greater  part  of 
the  consenting  employer's  workmen  con- 
sent, but  some  do  not,  and  these  latter 
are  still  retained  in  the  employment,  the 
same    considerations    will    apply    with 
somewhat  less  force.     On  the  one  hand 
there  is  a  class  of  consenting  employers 
■employing  wholly  or  largely  consenting 
"Workmen,  and  having  definite  and  fixed 
obligations  to  their  workmen  in  case  of 
injury.     On  the  other  hand,  is  a  class 
of  nonconsenting  employers  who  have  no 
such  fixed  obligations  in  case  of  injury 
to  their  workmen,  but  choose  to  meet 
every  such  workman  in  court  and  fight 
out    the    question   of    liability.     There 
seems  a  very  robust  difference  between 
these  two  classes.     But  after  all  there 
is  another  distinction  which  seems  per- 
haps more  satisfactory:  the  consenting 
employer    has    done   his    share,    and    it 
must  be  considered  a  considerable  share, 
in   rendering  successful   the    legislative 
attempt   to   meet   and   solve   a   difficult 
.-social  and  economic  problem.     Even  if 
M.  &  S.  Vol.  VIII.— 558. 


it  be  true  (which,  as  before  stated,  is 
not  decided)  that  he  may  not  be  com- 
pelled under  our  Constitutions,  state 
and  national,  to  assist  in  the  solution  of 
this  problem,  still  does  not  his  volun- 
tary act  in  giving  that  assistance  con- 
stitute a  substantial  distinction,  making 
a  real  difference  of  situation  between 
him  and  the  employer  who  refuses  his 
aid, — a  difference  which  justifies  a  dif- 
ference in  treatment?  It  seems  to  us 
that  this  question  must  be  answered  in 
the  affirmative,  and  if  it  be  so  answered 
there  can  be  no  doubt  as  to  the  legiti- 
macy of  the  classification,  for  the  rea- 
son that  it  is  quite  apparent  that  the 
other  conditions  of  valid  classification 
are  fully  satisfied.  There  can  be  no 
doubt  that  the  classification  is  germane 
to  the  purpose  of  the  law,  and  it  is  not 
limited  in  its  application  to  existing 
conditions  only,  and  applies  equally  to 
each  member  of  the  class." 

4  The  court  said :  "It  seems  to  us 
that  the  grounds  of  classification  here 
are  more  persuasive  even  than  in  the 
case  just  discussed.  The  man  who  is 
employed  with  one  or  two  other  men  in 
a  given  employment,  in  all  reasonable 
probability  knows  their  characteristics 
well,  and  will  probably  be  with  them  a 
great  part  of  the  time.  He  will  have 
ample  opportunity  to  form  a  just  judg- 
ment as  to  the  risk  of  injury  from  their 
negligence  which  he  will  run  if  he  works 
with  them,  and  will  be  enabled  to  shape 
his  own  conduct  accordingly;  but  the 
man  who  is  one  of  a  large  number  of 
men,  many  of  whom  he  never  sees,  and 
some  of  these  latter  having  duties  to 
perform  in  distant  places  upon  the  due 
performance  of  which  his  own  safety 
depends,  has  no  opportunity  to  acquire 
any  accurate  knowledge  of  the  charac- 
teristics of  many  of  his  fellow  workmen, 
and  cannot  intelligently  decide  what 
risk  he  runs  at  the  hands  of  such  dis- 
tant and  unknown  employees.  The  dif- 
ference in  situation  is  not  merely  fanci- 
ful,— it  is  real.  In  one  case  the  em- 
ployee knows  or  has  the  means  of 
knowing  what  to  expect  from  his  co- 
laborers;    in    the    other    case,    he    has 
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(4)  That  the  law,  while  in  its  words  presenting  to  employer  and 
employee  a  free  choice  as  to  whether  he  will  accept  its  terms  or  not,, 
is  in  fact  coercive,  so  that  neither  employer  nor  employee  can  be  said 
to  act  voluntarily  in  accepting  it.° 

(5)  That  the  law  "vests  judicial  power  in  a  body  which  is  not  a 
court,  and  is  not  composed  of  men  elected  by  the  people,  in  violation 
of  those  clauses  of  the  state  Constitution  which  vest  the  judicial 
power  in  certain  courts  and  provide  for  the  election  of  judges  by 
the  people,  as  well  as  in  violation  of  the  constitutional  guaranties  of 
due  process  of  law."  * 

neither  the  knowledge  nor  the  means  of  less  dangerous  trades,  will  deliberately 

knowledge.      Of    course,    there    will    be  conclude  that  it  will  be  better  business, 

cases  on  the  border  line  where  the  dif-  policy  to  exercise  greater  care  in  guard- 

ference  in  situation  will  be  very  slight,  ing  their  employees  from  possible  dan- 

or  perhaps  entirely  nonexistent.     There  ger   and  greater  discrimination   in  the 

will  probably  be  no  practical  difference  employment  of  careful  men,  and  reject, 

between  the  situation  of  the  man  who  the   law   entirely,   running  the   risk   of 

is  one  of  four   or  five  employees  in  a  being  able  to  prevent  all  or  nearly  all 

given  employment  and  the  situation  of  accidents.     It  seems  extremely  probable 

the  man  who  is  one  of  three,  but  this  that  the  great  bulk  of  workmen,  espe- 

does  not  militate  against  the  legitimacy  cially  of  the  unskilled  classes,  will  be- 

of  the  classification;  this  is  a  necessary  glad  to  come  under  the  act,  and  thus< 

defect  in  all  cases  of  classification  based  secure   a  certain  compensation  in  case 

upon    numbers.      The    question    is    not  of  injury,  in  place  of  that  very  uncer- 

whether  there  may  be  some  on  one  side  tain  and  expensive  thing:   namely,  the 

of  the  line  whose  situation  is  practically  final  result  of  a  lawsuit.     But  whether 

the  same  as  that  of  some  on  the  other  this  be  so  or  not,  it  may  be  considered' 

side,  but  whether  there  is  a  'dis-tinetion  as   reasonably  certain   that  very  many 

between  the  classes  as  classes,  whether  will  elect  to  come  under  the  act  volun- 

there    are    characteristics   which,    in    a  tarily  and  freely,   and  that  those  who- 

greater  degree,  persist  through  the  one  do    not   will    probably    come   from   the- 

class  than   in  the  other  which   justify  ranks   of   skilled  labor,  who  will  deem 

legal     discrimination     between     them.'  the  rates  of  compensation  under  the  law 

State  V.   Evans    (1907)    130   Wis.   381,  as  entirely  inadequate,  or  will  be  eare- 

110  N.  W.  241."  ful    workmen    in    the    less    dangerous. 

5  The   court   said :      "As   to   the   em-  trades  who  will  see  no  gain  in  bartering 

ployer,  the  argument  is  that  the  aboli-  their  common-law  rights  for  the  restrict- 

tion  of  the  two  defenses  is  a  club  which  ed   remedies   furnished  by   the   statute, 

forces   him   to   accept;    and   as   to   the  It   cannot  be   said  with   any   certainty 

employee,  the  argument  is  that  if  his  that   such   men   will   be   discharged  for 

employer  accepts  the  law  the  employee  their  failure  to  voluntarily  come  under 

will     feel     compelled     to     accept     also  the  law.     The  probability  would  seem 

through  fear  of  discharge  if  he  do  not  rather  to  be  that  they  would  be   of  ai 

accept.     Both   of   these  arguments   are  class  which  the  employer  would  wish  to. 

based  upon  conjecture.    Laws  cannot  be  keep    in    his    employ,    notwithstanding 

set  aside  upon  mere  speculation  or  con-  their  attitude  toward  the  law.     These 

jecture.     The  court  must  be  able  to  say  matters  are,  however,  purely  speculative 

with  certainty  that  an  unlawful  result  and  conjectural;  none  can  say  what  the 

will   follow.     We  do  not  see  how   any  practical  operation  of  the  law  will  be. 

such  thing  can  be  said  here.     No  one  It   is   enough   for   our   present   purpose 

can  say  with  certainty  what  results  will  that  no  one  can  say  with  certainty  that 

follow  in  the  practical  workings  of  the  it  will  operate  to  coerce  either  employer 

law.     It  may  well  be  that  many  manu-  or  employee." 

f acturers,    especially    those    employing        8  The  court  said :     "It  was  suggested* 

small  numbers  of  employees  and  in  the  at    the    argument    that    the    industrial 
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(6)  "That  even  if  it  be  held  that  the  act  is  not  coercive,  still  when 
employer  and  employee  consent  to  come  under  the  la.vi  they  in  effect 
wholly  stipulate  away  their  rights  to  resort  to  the  courts,  and  that 
such  agreements  are  void."  '' 

(Y)  "That  the  act  compels  municipalities  to  levy  taxes  for  other 
than  public  purposes,  since  all  workmen  injured  in  the  employ  of  the 
public  are  to  be  compensated,  and  thus  taxpayers  will  be  deprived 
of  their  property  without  due  process  of  law."  ' 

Other  points  determined  were  these: — that  the  statute  does  not 
impair  the  obligation  of  contracts  of  service  entered  into  before  its 
enactment ; '  that  as  the  industrial  commission  is  merely  an  adminis- 
trative board,  not  a  court,  the  clauses  which  provide  for  the  giving  of 
notice  of  claim  by  mail,  and  allow  testimony  to  be  taken  without  no- 
tice to  either  party,  are  valid ;  that,  as  the  legislature  may  endow  mi- 
nors with  the  right  to  make  contracts  otherwise  lawful,  the  provision 
which  declares  that  a  minor  who  is  legally  entitled  to  work  shall  have 
the  same  power  of  contracting  for  service  as  an  adult  is  not  invalid ; 


commission  might,  perhaps,  be  held  to 
be  a  court  of  conciliation,  as  authorized 
to  be  created  by  §  16  of  art.  VII.  of  the 
state  Constitution,  but  we  do  not  find 
it  necessary  to  consider  or  decide  this 
contention.  We  do  not  consider  the  in- 
dustrial commission  a  court,  nor  do  we 
construe  the  act  as  vesting  in  the  com- 
mission judicial  powers  within  the 
meaning  of  the  Constitution.  It  is  an 
administrative  body  or  arm  of  the  gov- 
ernment which,  in  the  course  of  its 
administration  of  a  law,  is  empowered 
to  ascertain  some  questions  of  fact,  and 
apply  the  existing  law  thereto,  and  in 
so  doing  acts  quasi  judicially,  but  it  is 
not  thereby  vested  with  judicial  power 
in  the  constitutional  sense." 

T  Referring  to  the  case  cited  in  sup- 
port of  this  contention.  Fox  v.  Masons' 
Fraternal  Acci.  Asso.  (1897)  96  Wis. 
390,  71  N.  W.  363,  the  court  said  that 
it  "recognizes  the  companion  principle 
that  agreements  to  arbitrate  special 
matters,  such,  for  instance,  as  the 
amount  of  the  loss  under  an  insurance 
policy  (or,  as  in  the  present  case,  the 
extent  of  an  injury  or  disability,  and 
the  like),  which  do  not  go  to  the  whole 
groundwork  of  the  controversy,  are  uni- 
versally sustained.  As  we  have  seen, 
these  special  matters  are  the  only  mat- 
ters which  the  board  may  conclusively 
decide  under  this  law.     If  there  be  a 


controversy  as  to  fundamental  rights, 
namely,  whether  the  parties  have  con- 
sented, or  as  to  whether  the  injuries 
resulted  from  wilful  misconduct,  these 
issues  are  still  open  to  the  court  uponi 
the  appeal." 

8  The  court  said :  "The  manner  in 
which  the  state  or  the  public  shall  treat, 
its  workmen  is  peculiarly  a  matter  for 
the  legislature  to  determine.  No  one  is; 
compelled  to  work  for  the  public,  and, 
if  he  does,  he  takes  his  situation  on  the 
terms  which  the  public  gives.  We  know 
of  no  reason  why  the  public,  acting  by 
its  lawmaking  power,  may  not  provide 
that  its  employees  shall  have  as  part 
of  their  compensation  certain  indemni- 
ties in  case  of  accidental  injury  in  the 
public  service.  When  a  law  does  so 
provide,  the  raising  of  the  funds  to  dis- 
charge those  indemnities  becomes  plain- 
ly a  proper  public  purpose." 

9  The  court  said  (p.  366):  "The 
right  to  bring  an  action  in  the  future 
in  case  of  a  possible  tort  not  yet  com- 
mitted is  no  part  of  the  contract  of 
employment.  That  right  arises  out  of 
the  relation  of  employer  and  employee, 
and  is  subject  to  change  by  the  law- 
making power  at  any  time.  The  em- 
ployee does  not  contract  that  it  shall 
remain  intact.  There  is  no  vested  right 
in  a  mere  remedy  for  a  hypothetical 
wrong." 
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that  the  legislature  might  properly  provide  that  certain  parts  of  the 
act  were  separable,  in  such  a  sense  that  their  judicial  invalidation 
should  not  affect  the  constitutionality  of  the  remaining  parts. 

The  court  observed  that,  as  the  law  is  not  a  compulsory  one,  there 
was  no  necessity  to  consider  the  question  whether  a  compensation 
act  which  is  compulsory  "offends  against  those  clauses  of  the  state 
and  Federal  Constitutions  which  guarantee  all  citizens  against  the 
deprivation  of  property  without  due  process  of  law." 

2854.  Concluding  remarks.—  The  elaborate  disquisitions  in  the  cases 
reviewed  in  the  preceding  sections  may  be  said  to  have  definitely  es- 
tablished the  doctrine  that  a  workmen's  compensation  act  applicable 
either  to  all  description  of  employment,  or  only  to  those  of  a  specially 
dangerous  character,  is  constitutional  if  it  is  drawn  in  such  a  form 
as  to  leave  to  the  employees  within  its  purview  the  option  of  accept- 
ing the  system  of  indemnities  provided  by  it,  or  of  preserving  theiv 
rights  of  action  under  the  common  law.    It  may  be  observed,  more- 
over,   that,    apart    from    the    constitutional    aspect    of    the    mat- 
ter, it  is  apparently  not  in  the  public   interest    that   those   views 
should  not  find  acceptance.    The  desirability  of  preserving  common- 
law  actions,  as  one  of  the  remedies  of  injured  servants,  is  strongly 
indicated  by  the  consideration  that  schemes  of  industrial  insurance 
which  place  all  employers  on  a  level,  irrespective  of  the  manner  in 
which  their  business  is  carried  on,  may  yet  be  found  to  have  a 
mischievous  tendency  to  lower  the  average  measure  of  diligence  exer- 
cised in  respect  of  the  instrumentalities  and  system  of  work  upon 
which  the  safety  of  employees  depends. 
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H.  Enactments  imposing  specific  duties  upon  mastees  foe  the 

PROTECTION   OF   THBIE  SEEVANTS. 

2855.  Generally. — All  the  courts  are  agreed  that  statutes  designed 
to  promote  the  health  and  secure  the  personal  safety  of  employees 
engaged  in  certain  occupations  are  within  the  constitutional  com- 
petence of  the  legislature.^  This  doctrine  is  accepted  even  hy  the 
courts  which  are  the  most  strongly  inclined  to  circumscrihe  the 
scope  of  the  police  power.  In  fact,  it  is  ohviously  involved  in  the 
general  conception  of  that  power  as  it  has  been  defined  by  judges  and 
text  writers. 

Some  of  the  statutes  belonging  to  this  category  are  considered  in 
the  sections  of  the  present  chapter  in  which  the  regulation  of  the 
hours  of  work  is  discussed. 

2856.  Enactments  relating  to  manufacturing  establishments. — 
It  is  now  well  settled  that  the  enactment  of  statutes  designed  to  pro- 
tect the  health  or  safety  of  employees  in  factories  is  a  valid  exercise 
of  the  police  power.  ^  This  doctrine  has  been  affirmed  in  relation  to 
a  factory  act,  viewed  as  a  whole ;  *  and  also  with  respect  to  particular 
provisions  concerning  the  ventilation  of  buildings ;  '  the  guarding  of 

1  "There  can  be  no  doubt  but  that  the  put  their  buildings  in  proper  condition 

legislature    may    regulate   the   business  as  to  sanitation, — may  require  them  to 

of  mining  and  manufacturing  so  as  to  provide   reasonable   safeguards    against 

secure  the  health  and  safety  of  the  em-  danger  for  the  operatives."     Sohaezlein 

ployees."     Black,  J.,  arguendo,  in  State  v.  Caianiss    (1902)    135   Cal.  466,  470. 

V.    Loomis     (1893)     115    Mo.    307,    21  56  L.R.A.  733,  87  Am.  St.  Hep.  122,  67 

L.R.A.  789,  22  S.  W.  350.  Pac.  755.     As  to  the  particular  point 

"It  cannot  be  questioned  that  in  the  determined    in    this    case,    see    note   7, 

exercise  of  its  police  power,  the  legisla-  infra. 

ture    may    enact    laws    to    protect    the  ^  State   v.    Vickens    (1904)    186   Mo. 

health  and  safety  of  our  citizens  by  all  103,  84  S.  W.  908,  2  Ann.  Gas.  779. 

reasonable  regulations ;  and  when  a  giv-  s  People    ex    rel.     Williams    v.    Eno 

en  subject  is  within  that  power,  the  ex-  ( 1909 )    134  App.  Div.  527,   119  N.  Y. 

t«nt  to  which   it  is  to  be  exercised  is  Supp.   600.     The  court  quoted  the  fol- 

within  the  discretion  of  the  legislature."  lowing     statement     of     principles      in 

State  v.  Whitaker   (1900)    160  Mo.  59,  Health  Department  v.   Trinity   Church 

72,  60  S.  W.  1068.  (1895)   145  N.  Y.  32,  27  L.R.A.  710,  45 

1  In  Lohmeyer  v.  St.  Louis   Cordage  Am.  St.  Rep.  579,  39  N.  E.  833 :     "The 

Co.  (1908)  214  Mo.  685,  113  S.  W.  1108,  legislature,  in  the  exercise  of  this  pow- 

the    constitutionality    of    the    Missouri  er,    may    direct    that   certain    improve- 

factory  law  as  a  whole  was   affirmed;  ments  shall  be  made  in  existing  houses 

but  no  particular  points  were  discussed,  at    the    owners'    expense,    so    that    the 

"It  is  no  invasion  of  the  right  of  the  health  and  safety  of  the  occupants  and 
employer  freely  to  contract  with  his  of  the  public  through  them  may  be 
employee  to  provide  by  general  law  that  guarded.  These  exactions  must  be  re- 
all  employers  shall  furnish  a  reasonably  garded  as  legal  so  long  as  they  bear 
safe  place  and  reasonably  wholesome  equally  upon  all  members  of  the  same 
surroundings  for  their  employees.  The  class  and  their  cost  does  not  exceed' 
legislature,  .  .  .  may  require  the  what  may  be  termed  one  of  the  condi- 
owners   of  factories   and  workshops   to  tions   upon  which   individual   property 
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machinery ;  *  and  the  installations  of  appliances  for  carrying  away 
dust  generated  by  the  processes  carried  on.*  Consequently  a  statute 
of  this  type  will  not  be  annulled  unless  it  is  shown  to  be  open  to  some 


is  held.  It  must  not  be  an  unreasonable 
exaction,  either  with  reference  to  its 
nature  or  its  cost.  With  this  reasonable 
restriction  the  power  of  the  state  may, 
by  police  regulations,  so  direct  the  use 
and  enjoyment  of  the  property  of  the 
citizen  that  it  shall  not  prove  pernicious 
to  his  neighbors  or  to  the  public  gen- 
erally. .  .  .  One  of  the  late  in- 
stances of  this  kind  of  legislation  is  to 
be  found  in  the  law  regulating  manu- 
facturing establishments.  Laws  of 
1887,  chap.  462.  The  provisions  of  that 
act  could  not  be  carried  out  without  the 
expenditure  of  a  considerable  sum  by 
the  owners  of  a  then-existing  factory. 
.  .  .  Has  the  legislature  no  right 
to  enact  laws  such  as  this  statute  re- 
garding factories  unless  limited  to  fac- 
tories to  be  thereafter  built?  .  .  . 
I  think  to  so  hold  would  be  to  run 
counter  to  the  general  course  of  de- 
icisions  regarding  the  validity  of  laws  of 
this  character,  and  to  mistake  the  foun- 
dation upon  which  they  are  placed." 

iLore  V.  American  Mfg.  Co.  (1901) 
160  Mo.  608,  61  S.  W.  678;  Casper  v. 
Levyin  (1910)  82  Kan.  604,  —  L.R.A. 
(N.S.)  — ,  109  Pac.  657. 

6  People  V.  Smith  (1896)  108  Mich. 
527,  32  L.R.A.  853,  62  Am.  St.  Rep. 
715,  66  N.  W.  382  (Laws  1887,  No. 
136).  The  court  said:  "As  is  implied 
by  what  has  been  said,  the  constitu- 
tional right  to  use  property  without 
regulation  is  plain,  unless  the  public 
welfare  requires  its  regulation.  If  the 
public  welfare  does  require  it,  the  right 
must  yield  to  the  public  exigency.  And 
it  is  upon  this  question  of  necessity 
that  the  third  question  depends.  All, 
then,  seems  to  be  embraced  in  the  ques- 
tion of  necessity.  Unless  the  emery 
wheel  is  dangerous  to  health,  there  Is 
no  necessity,  and  consequently  no  pow- 
er, to  regulate  it.  Unless  the  blower  is 
a  reasonable  and  proper  regulation,  it 
is  not  a  necessary  one.  Who  shall  de- 
cide the  question,  and  by  what  rule? 
Shall  it  be  the  legislature  or  the  courts  ? 
And,  if  the  latter,  is  it  to  be  determined 
by  the  evidence  in  the  case  that  happens 
to  be  first  brought,  or  by  some  other 
rule?  Does  it  become  a  question  of  fact 
to  be  submitted  to  the  jury  or  decided 
by  the  court?    Of  all  the  devices  known 


to  human  tribunals  the  jury  stands  pre- 
eminent in  its  ability  to  determine  cases 
in  direct  violation  of  and  contrary  to 
law,  without  impairing  the  binding  force 
of  the  law  as  a  rule  of  future  action. 
We  have  known  of  instances  where  the 
question  of  the  constitutionality  of  acts, 
as  applied  to  the  particular  case  on 
trial,  has  been  made  to  depend  upon  the 
finding  of  the  jury  upon  the  facts  in  the 
case.  But  there  is  a  manifest  absurdity 
in  allowing  any  tribunal,  either  court 
or  jury,  to  determine  from  testimony  in 
the  case  the  question  of  the  constitu- 
tionality of  the  law.  Whether  this  law 
invades  the  rights  of  all  the  persons 
using  emery  wheels  in  the  state  is  a 
serious  question.  If  it  is  a  necessary 
regulation,  the  law  should  be  sustained ; 
but,  if  an  unjust  law,  it  should  be  an- 
nulled. The  first  case  presented  might 
show  by  the  opinions  of  many  witnesses 
that  the  use  of  the  dry  emery  wheel  is 
almost  necessarily  fatal  to  the  opera- 
tive, while  the  next  might  show  exactly 
the  opposite  state  of  facts.  Manifestly, 
then,  the  decision  could  not  settle  the 
question  for  other  parties,  or  the  fate 
of  the  law  would  depend  upon  the  char- 
acter of  the  case  first  presented  to  tlje 
court  of  last  resort,  which  would  have 
iio  means  of  ascertaining  whether  it 
was  a  collusive  case  or  not,  or  whether 
the  weight  of  evidence  was  in  accord 
with  the  truth.  It  would  seem,  then, 
that  the  questions  of  danger  and  rea- 
sonableness must  be  determined  in  an- 
other way.  The  legislature,  in  deter- 
mining upon  the  passage  of  the  law. 
may  make  investigations  which  the 
courts  cannot.  As  a  rule,  the  members 
(collectively)  may  be  expected  to 
acquire  more  technical  and  experimental 
knowledge  of  such  matters  than  any 
court  can  be  supposed  to  possess,  both 
as  to  the  dangers  to  be  guarded  against 
and  the  means  of  prevention  of  injury 
to  be  applied;  and  hence,  while  under 
our  institutions  the  validity  of  laws 
must  be  finally  passed  upon  by  the 
courts,  all  presumptions  should  be  in 
favor  of  the  validity  of  legislative  ac- 
tion. If  the  courts  find  the  plain  pro- 
visions of  the  Constitution  violated,  or 
if  it  can  be  said  that  the  act  is  not  with- 
in the  rule  of  necessity  in  view  of  facts 
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particular  constitutional  objection;  as  that  it  is  class  legislation,* 
or  that  it  confers  upon  an  official  "the  power  to  make  a  law  for  the 
individual,  and  to  enforce  such  rules  of  conduct  as  he  may  pre- 
scribe." ' 


of  whieli  judicial  notice  may  be  taken, 
then  the  act  must  fall;  otherwise  it 
should  stand." 

In  Sehaezlein  v.  Cahaniss  (1902)  135 
€al.  466,  56  L.R.A.  733,  87  Am.  St. 
Rep.  122,  67  Pac.  755,  such  an  enact- 
ment was  declared  to  be  within  the 
scope  of  the  police  power,  but  it  was 
annulled  on  the  special  ground  stated 
infra. 

6  In  People  v.  Smith  (1896)  108  Mich. 
527,  32  L.R.A.  853,  62  Am.  St.  Rep. 
715,  66  N.  W.  382,  it  was  held  that  a 
statute  requiring  the  use  of  a  blower 
to  carry  away  the  dust  arising  from  the 
use  of  emery  wheels  was  not  rendered 
invalid,  as  between  operatives,  by  the 
fact  that  it  permitted  certain  uses  of  a 
dry  emery  wheel  witliout  a  blower. 

In  State  v.  Miksicek  (1910)  225  Mo. 
561,  135  Am.  St.  Rep.  597,  125  S.  W. 
507,  the  provision  in  Mo.  Rev.  Stat. 
1899,  §  10,089  (Anno.  Stat.  1906,  p. 
4600 ) ,  to  the  effect  that  all  rooms  or 
buildings  occupied  as  biscuit,  bread,  or 
cake  bakeries  shall  be  drained  and 
plumbed  in  a  manner  to  conduce  to  the 
proper  and  healthful  sanitary  condition 
thereof,  and  constructed  with  air  shafts, 
windows,  or  ventilating  pipes  sufficient 
to  insure  ventilation,  was  annulled  on 
the  ground  thus  stated:  "The  defect  in 
the  legislation  as  enacted  by  §  10,089, 
upon  which  the  second  count  of  the  in- 
formation in  the  case  at  bar  is  predi- 
cated, is  apparent  from  the  fact  that 
the  application  of  the  provisions  of  that 
section  is  limited  to  biscuit,  bread,  or 
cake  bakeries,  and  they  have  no  appli- 
cation whatever  to  pie  and  pastry  bak- 
eries and  confectioneries  or  to  cracker 
bakeries.  Section  10,088  embraces  every 
line  of  product  in  the  class  of  bakeries, 
and  §  10,089  only  embraces  a  portion  of 
such  line  of  products;  hence,  it  follows 
that  the  law  requires  sanitation  of  the 
buildings  and  rooms  of  the  bread,  bis- 
cuit, and  cake  bakeries,  but  that  the 
proprietors  and  owners  of  the  buildings 
of  the  pie,  pastry,  and  cracker  bakeries 
are  exempt  from  its  operation.  It  is 
but  common  knowledge  that  in  large 
cities  pie  and  pastry  bakeries  are  quite 
numerous    and   have   many   persons   in 


their  employ,  and  the  same  reasons  for 
keeping  the  buildings  and  rooms  oc- 
cupied by  that  class  of  bakeries  in  a 
proper  sanitary  condition  are  as  es- 
sential as  in  the  rooms  and  buildings 
where  the  product  is  that  of  bread,  bis- 
cuit, and  cake." 

In  State  v.  Yickens  (1904)  186  Mo. 
103,  84  S.  W.  908,  2  Ann.  Gas.  779,  the 
factory  inspection  law  of  Missouri  was 
sustained  against  the  objections  that, 
by  providing  for  the  collection  of  fees 
for  the  prescribed  inspection  and  cer- 
tificate of  inspection,  it  imposes  a  bur- 
den of  taxation  for  the  maintaining  of 
the  inspection  department  upon  one 
class  of  citizens,  and  discriminates 
against  said  class;  that  it  operates  so 
as  to  take  money  and  liberty  from  man- 
ufacturers without  due  process  of  law, 
and  denies  to  them  the  equal  protection 
of  the  laws,  and  that  it  discriminates 
against  city  manufacturers,  and  places 
greater  burdens  upon  them  than  upon 
country  manufacturers.  The  court  said : 
"As  a  police  regulation,  the  state  has 
the  unquestioned  right  to  exact  and  de- 
mand an  inspection  fee  for  the  inspec- 
tion and  certificate  of  inspection  re- 
quired by  the  act.  It  has  never  been 
ruled  that  an  inspection  fee  pure  and 
simple  is  a  tax  upon  property.  .  .  . 
The  inspection  fee  of  $1  for  the  inspec- 
tion and  certificate  is  so  manifestly 
reasonable  that  it  is  clear  that  it  is 
not  objectionable  on  that  ground.  Tlie 
very  mention  of  an  inspection  law  sug- 
gests the  exercise  of  police  power  by  the 
state,  and  the  requirement  that  the  per- 
sons or  things  inspected  shall  pay  for 
it." 

'In  Schaezlein  v.  Gabaniss  (1902) 
135  Cal.  466,  56  L.R.A.  733,  87  Am. 
St.  Rep.  122,  67  Pac.  755,  the  court  in- 
validated a  California  enactment  of  the 
following  tenor:  "If  in  any  factory  or 
workshop  any  process  or  work  is  car- 
ried on  by  which  dust,  filaments,  or  in- 
jurious gases  are  generated  or  produced 
that  are  liable  to  be  inhaled  by  the  per- 
sons employed  therein,  and  it  appears 
to  the  commissioner  of  the  bureau  of 
labor  statistics  that  sucli  inhalation 
could,  to  a  great  extent,  be  prevented  by 
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2857.  Enactments  relating  to  railways.—  a.  Number  of  men  in  train 
crews. — By  the  Supreme  Court  of  the  United  States  it  has  been  held 
that  the  Arkansas  act  which  provides  that  no  railroad  company  or 
ofEcer  of  court,  owning  or  operating  a  line  of  railroad,  shall  equip  a 
freight  train  with  a  crew  consisting  of  less  than  an  engineer,  a  fire- 
man or  conductor,  and  three  brakemen,  and  excepts  from  its  pur- 
view railroads  less  than  50  miles  in  length,  is  not  objectionable,  as 
denying  to  the  operators  of  other  railroads  the  equal  protection  of 
the  laws.^ 

h.  Protection  of  employees  operating  street  railways  against  irv- 
clement  weather. — In  every  jurisdiction  in  which  the  question  has 


the  use  of  some  mechanical  contrivance, 
he  shall  direct  that  such  contrivance 
shall  be  so  provided,  and  within  a  rea- 
sonable time  it  shall  be  so  provided  and 
used."  The  following  remarks  were 
made:  "Under  the  law  here  in  question 
it  matters  not  how  unwholesome,  how 
dangerous,  how  unsanitary  the  condi- 
tion of  any  factory  or  workshop  may  be, 
the  proprietor  is  guilty  of  no  offense 
until  the  commissioner  of  the  bureau  of 
labor  statistics  has  required  him  to  use 
appliances  which  the  commissioner  him- 
self shall  designate,  and  he  has  refused 
so  to  do.  Nor  does  it  matter  if  the  con- 
dition of  such  a  workshop  be  reasonably 
wholesome  for  the  uses  of  the  opera- 
tives, if  'dust,  filaments,  or  injurious 
gases'  are  'liable  to  be  inhaled'  (and  it 
is  here  the  mere  liability,  and  not  the 
fact,  of  inhalation,  which  invites  the  ac- 
tion of  the  commissioner)  ;  and  if,  in 
the  opinion  of  the  commissioner,  such 
liability  to  inhalation  could  'to  a,  great 
extent'  be  prevented,  he  may  designate 
and  prescribe  the  kind  of  appliance 
which,  in  his  judgment,  is  suitable  for 
such  purpose,  and  it  must  be  employed. 
But  the  judgment  of  the  commissioner 
is  not  only  the  determinative  factor  in 
the  proposition  as  to  whether  or  not  the 
condition  of  the  factory  may  be  im- 
proved 'to  a  great  extent,'  but  under 
this  law  it  is  absolutely  conclusive  and 
binding  upon  the  question  of  the  ap- 
pliances to  be  used,  and  thus  it  may 
result,  as  to  three  factories  similarly 
situated,  which,  as  to  sanitation  or  the 
danger  from  inhalation,  are  in  precisely 
the  same  condition,  that  the  proprietor 
of  one  may  be  guilty  of  no  offense,  be- 
cause he  has  not  been  notified  by  the 
commissioner  to  adopt  any  appliance, 
the   proprietor   of   the   second   may   be 


called  upon  to  put  into  use  some  ap- 
pliance at  a  trifling  cost,  while  the  pro- 
prietor of  the  third  may  have  imposed 
upon  him  an  expense  for  apparatus 
amounting  to  thousands  of  dollars.  In 
short,  arbitrarily  and  within  the  dec- 
laration, not  of  the  legislature,  but  of 
the  commissioner,  no  burden  whatever 
may  be  imposed  upon  one  institution, 
while  the  other,  in  obedience  to  this  law, 
may  be  subjected  to  a  most  onerous  and 
even  destructive  expense.  The  legisla- 
ture, as  we  have  said,  may  require  the 
owners  of  factories  and  workshops  to 
put  their  buildings  in  proper  condition 
as  to  sanitation,  may  require  them  to 
provide  reasonable  safeguards  against 
danger  for  the  operatives,  but  it  may 
not  leave  the  question  as  to  whether 
and  how  these  things  shall  be  done  or 
not  done  to  the  arbitrary  disposition  of 
any  individual." 

In  State  v.  Vickens  (1904)  186  Mo. 
103,  84  S.  W.  908,  2  Ann.  Cas.  779,  the 
contention  that  a  factory  act  which  pro- 
vides for  the  appointment  of  inspectors, 
makes  it  their  duty  to  inspect  all  fac- 
tories, and  requires  them  to  give  the 
proprietors  a  certificate  of  the  result  of 
such  inspection,  was  invalid,  as  vesting 
judicial  and  legislative  powers  in  the 
inspectors,  was  declared  to  be  "clearly 
without  merit,"  inasmuch  as  "their 
duties  are  ministerial,  involving  only 
that  discretion  which  every  ministerial 
officer  must  exercise  in  the  discharge  of 
his  duties,  and  are  in  no  sense  judicial 
or  legislative,  as  those  terms  are  under- 
stood in  our  system  of  laws." 

1  Chicago,  R.  I.  d  P.  R.  Co.  v.  Arkan- 
sas (:911)  219  U.  S.  453.  55  L.  ed. 
290,  31  Sup.  Ct.  Rep.  275,  affirming 
(1908)  86  Ark.  412,  111  S.  W.  456. 
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been  raised,  the  statutes  by  which  street  railway  companies  are  re- 
quired to  provide  inclosures  in  front  of  their  cars,  for  the  purpose  of 
protecting  the  employees  who  operate  them  from  the  inclemency  of 
the  weather  during  the  winter  season,  have  been  pronounced  a  valid 
exercise  of  the  police  power.* 

The  Minnesota  enactment,  which  is  applicable  to  electric,  cable,  or 
steam  cars,  has  been  upheld  against  the  following  objections:  (1) 
That  it  is  improper  class  legislation;  (2)  that  it  impairs  the  obliga- 
tion of  a  contract;  (3)  that  it  interferes  with  the  liberty  of  contract 
between  street  railway  companies  and  their  employees;  (4)  and 
that  it  imposes  an  excessive  fine.* 


2  See  cases  cited  in  following  notes. 

3  State  Y.  Smith  (1894)  58  Minn.  35, 
25  L.R.A.  759,  59  N.  W.  545  (Laws 
1893,  chap.  63).  The  court  said: 
"What  are  called  'trailing  cars'  are  ex- 
cluded from  this  requirement,  so  that  it 
applies  only  to  cars  on  which  the  mo- 
tive power  is  operated  or  controlled. 
The  law  was  passed  with  reference  to 
the  fact  that  the  man  operating  or  con- 
trolling the  motive  power  of  such  cars 
was  required  to  stand  where  his  person 
was  almost  wholly  exposed  to  cold, 
storm,  and  wind,  having  but  little  pro- 
tection except  such  as  the  clothing  af- 
fords. ...  It  is  stipulated  as  a 
fact,  what  everybody  knows,  that  elec- 
tric cars  are  run  at  a  rate  of  speed  of 
from  4  to  15  miles  an  hour,  and  at  an 
average  rate  of  between  8  and  9  miles 
an  hour.  Anyone  acquainted  with  the 
extreme  cold  of  much  of  the  weather  in 
this  climate  between  the  1st  of  Novem- 
ber and  the  1st  of  April,  and  who  knows, 
as  everybody  does,  that  the  motorman 
on  an  electric  car  is  obliged  to  stand 
in  one  place,  always  on  the  alert,  his 
whole  attention  given  to  the  means  of 
controlling  the  motive  power  and  th< 
brake,  and  to  looking  out  ahead,  anri 
unable,  with  due  regard  to  his  duties, 
to  give  attention  to  protecting  himself 
from  the  cold,  must  appreciate  that. 
when  going  at  the  rate  of  8  or  9  miles 
an  hour,  perhaps  against  a  head  wind, 
and  with  the  mercury  below  zero,  the 
position  of  the  motorman  is  one  not 
merely  of  discomfort,  but  of  actual  dan- 
ger to  health,  and  sometimes  to  life, 
and  the  tendency  of  which  is  to  disable 
him  to  some  extent  to  perform  his  du- 
ties in  the  way  that  care  to  safety  of 
his  passengers  and  of  travelers  on  the 
streets    requires.      It    has    never    been 


questioned  that  the  police  power  of  the 
state  extends  to  regulating  the  use  of 
dangerous  machinery,  with  a  view  to 
protecting,  not  only  others,  but  those 
who  are  employed  to  use  it;  and  if  it 
be  conceded,  as  it  must  be,  that  the 
state  may  intervene  by  regulations  in 
such  a  case,  we  do  not  see  why  it  may 
not  in  such  a  case  as  this.  The  act  is 
within  the  police  power.  When  a  sub- 
ject is  within  that  power,  the  extent  to 
which  it  shall  be  exercised  and  the  regu- 
lations to  effect  the  desired  end  are  gen- 
erally wholly  in  the  discretion  of  the 
legislature.  The  legislature  might  in 
this  case  have  required  the  use  of  the 
prescribed  inclosure  only  at  such  times 
when  the  cold  reached  a  certain  degree, 
or  when  storms  prevailed;  but  it  was 
thought  fit  to  make  sure  of  the  result 
aimed  at  by  covering  the  time  of  year 
when  extreme  cold  and  bitter  storms 
may  occur  at  any  time;  and  that  was 
within  its  exclusive  province.  The  ob- 
jection that  this  is  class  legislation  is 
based  on  the  fact  that  the  act  is  confined 
to  street  cars  propelled  by  cable,  steam, 
or  electricity,  and  does  not  include 
street  cars  drawn  by  mules  and  horses 
or  carriages  or  wagons;  and  it  is  as- 
sumed that  here  is  an  attempt  at  purely 
arbitrary  classification  for  the  purpose 
of  the  act.  The  evil  sought  to  be  rem- 
edied does  not  exist  in  case  of  the  slow- 
ly going  mule  or  horse  car,  or  carriage 
or  wagon,  to  the  same  degree  as  in  the 
case  of  cable,  electric,  or  steam  ears. 
But  where  an  evil  exists  in  a  variety  of 
eases,  it  is  a  sufficient  ground  for  classi- 
fication in  legislating,  so  as  to  include 
some  and  exclude  others,  that  in  the 
former  the  evil  can  be  remedied,  while 
in  the  latter  it  cannot  be.  The  man  in 
control  of  the  cable,  electric,  or  steam 
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The  Missouri  enactment  has  been  attacked  without  success  on  the 
ground  that,  being  applicable  only  to  electric  cars,  it  contravenes  the 
clause  in  the  state  Constitution  which  prohibits  the  passage  of  special 
laws  in  cases  where  general  laws  can  be  made  applicable.* 

The  Ohio  enactment  of  a  similar  tenor  has  been  held  not  to  be  in 
conflict  with  the  clause  of  the  state  Constitution  which  declares  that 
"all  laws  of  a  general  nature  shall  have  a  uniform  operation  through- 
out the  state,"  nor  with  the  14th  Amendment  to  the  Constitution  of 
the  United  States.^ 

The  Texas  enactment  which  makes  it  unlawful  for  any  corpora- 
tion or  receiver  operating  any  electric  street  railway  to  require  or 
permit  the  operation  of  cars  during  certain  months  unless  the  for- 

raihvay  car  may  be  boxed  in  without  plying  with  the  law  a  separate  offense, 

impairing  his  power  of  control  in  the  A  fine  of  from  $50  to  $100  could  not  be 

slightest    degree;    but    to    box    in    the  called  excessive.     It  is  true  the  party 

driver  of  a  horse  or  mule  car,  or  of  a  may,  by  repeatedly  committing  the  of- 

stageeoach  or  carriage  or  wagon,  sepa-  fense,    add    up    a    large    aggregate    of 

rating  him  from  his  animals,  while,  of  fines ;  so  might  the  offender  against  any 

course,   it  could  be  done,   would  bring  other  law, — the  law  against  larceny  or 

about  greater   evils  than  those  sought  embezzlement,   or   any   other;   but  that 

to  be  remedied.     The  difference  in  this  would  not  make  the  punishment  exces- 

respect  between   cars    included   in   this  sive." 

act  and  those  not  included  is  such  as  *  State  v.  Whitaker    (1901)    160  Mo. 

to  justify  difference  in  legislating.    The  59,   60   S.   W.    1068    (act   of   March   5, 

claim  that  the  act  impairs  the  obliga-  1897 ) .     In    answer    to    the    contention 

tion  of  a  contract  is  based  on  the  fact  that       the    conditions    incident   to    the 

that  in  each  case  the  railway  company  operation  of  electric  cars  are  not  suffi- 

had  a  contract  with  the  city,  made  be-  ciently  different  from  those  under  which 

fore  the  passage  of  the   act,   in  which  other  kinds  of  cars  are  worked  to  justi- 

the  former  bound  itself  to  run  cars  of  fy  the  passage  of  a,  law  applicable  to 

'the   best   modern    style    and   construe-  cars    of   the   former    description    alone, 

tion;'  and  this  act  requires  something  the   court   said:     "Is    it   not   generally 

in  addition  thereto.     We  need  only  say  known  that  on  a  cable  car  the  gripman 

that,  where  parties  contract  on  matters  stands  back  near  the  center  of  the  car, 

within  the   police   power   of  the   state,  in  a  box  which  protects  the  lower  half 

they  do  so  subject  to  the  exercise  of  that  of    his   body,   and   is   protected   by   the 

power  whenever  the  legislature  chooses  roof  of  the  car  in  rainy  or  snowy  weath- 

to   exercise    it.      If    one    contract   with  er,  and  that  this  grip  car  is  constantly 

the   state   or   a   municipal   corporation,  used  by  passengers   in  getting  on  and 

acting    under    authority    of    the    state,  off  the  train,  whereas  the  motorman  on 

even  if  it  were  conceded  that  the  legis-  an  electric  car  stands  in  front,  with  his 

lature   can,   by   contract    or   by   giving  attention  necessarily  given  to  the  means 

authority  to  make  a  contract,  bind  the  of  controlling  the  motive  power  and  the 

state  not  to  exercise  the  police  power,  brake,  and  is  much  more  exposed  to  the 

the   legislative   intent  to   do   so   would  cold    and    inclement    weather    of    our 

have  to  appear  unmistakably.    There  is  winters  than  the  gripman  on  the  cable 

nothing  to  suggest   such  intent  in  the  car?     And  are  we  to  assume  the  legis- 

charter  of  either  citj.     What  we  have  lature  did  not  consider  this  difference, 

said  on  the  third  point  made  by  appel-  or  their  finding  that  there  was  such  a 

lants   applies  with   equal  force   to   the  distinction    was    contrary    to    the    fact 

fourth.     The  act  imposes  a  fine  of  not  beyond  a,  reasonable  doubt?" 

less  than  $50  nor  more  than  $100  for  a  ^  State  v.  Nelson   (1894)   52  Ohio  S,t. 

violation   of   the  law,   and  makes   each  88,  26  L.R.A.  317,  39  N.  E.  22. 
day  that  cars  shall  be  run  without  com- 
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ward  end  is  provided  with  a  screen  for  the  protection  of  motormen 
has,  on  the  authority  of  the  Missouri  decision  referred  to  above,  been 
pronounced  valid  by  the  court  of  civil  appeals  in  one  of  the  judicial 
districts  of  the  state.®  In  another  district,  that  tribunal  has  held  it 
to  be  invalid  for  two  reasons ;  viz.,  that  being  applicable  only  to  cor- 
porations, and  not  to  natural  persons,  joint  stock  companies,  etc.,  it 
contravenes  the  prohibitions  of  the  Federal  and  state  Constitutions 
against  denying  the  equal  protection  of  the  laws;  and  that  it  is  so 
uncertain  in  regard  to  what  constitutes  an  offense  under  its  provi- 
sions,—  whether  each  trip  of  each  car  or  each  day's  operation, — that 
it  cannot  be  enforced.'' 

c.  Protection  of  employees  engaged  in  construction  or  repair  worlc 
against  inclement  iveather. — A  statute  requiring  every  company  or 
other  person  who  owns,  controls,  or  operates  a  railroad  in  the  state,  to 
erect  at  every  division  point  a  building  for  the  purpose  of  sheltering 
from  inclement  weather  all  men  permanently  employed  in  the  con- 
struction and  repair  (of)  cars,  trucks,  and  other  railroad  equipment, 
has  been  held  not  to  be  invalid  as  denying  the  equal  protection  of  the 
laws.* 

2858.  Enactments  relating  to  mines. — a.  Generally.  —  The  Mis- 
rouri  act,  which  provides  that  $10,000  damages  may  be  recovered 
for  the  death  of  a  miner  killed  by  the  negligence  of  his  employer, 
the  sum  recoverable  by  the  general  damage  act  being  only  $5,000, 
has  been  sustained  on  the  ground  that  it  is  a  general  law,  applicable 
to  all  persons  of  a  certain  class.* 

6  Beaumont  Traction  Co.  v.  State  8  The  contention  rejected  was  that, 
(1907)  46  Tex.  Civ.  App.  576,  103  S.  at  some  future  time,  a  commercial  cor- 
W.  238   (act  of  April  3,  1893).  poration   or   individual   not   owning   or 

7  Beaumont  Traction  Co.  v.  State  operating  any  lines  of  railroad  in  the 
(1909)  57  Tex.  Civ.  App.  605,122  S.  W.  state  might  engage  in  the  business  of 
615.  The  court  pointed  out  the  eilect  repairing  railroad  equipment  in  the 
of  the  Missouri  act  discussed,  in  the  state,  and  that  the  act  would  then  fall 
Whitaker  Case,  note  4,  supra,  applied  unequally  upon  persons  similarly  situ- 
to  all  "persons,  associations,  and  cor-  ated  and  engaged  in  like  occupations, 
porations  owning  or  operating  street  The  court  observed  that  the  legislature, 
cars,"  and  continued  thus:  "It  will  be  in  making  a  general  classification,  is 
seen  that  the  objections  here  made  to  not  required  to  provide  for  "every  im- 
the  act  in  question  could  not  have  been  aginable  and  exceptional  case."  The 
urged  in  the  Missouri  statute,  and  a  authority  cited  for  this  doctrine  was 
reading  of  the  opinion  in  that  case  Ozan  Lumber  Co.  v.  Vnion  County  Nat. 
shows  that  its  constitutionality  was  Bank  (1907)  207  U.  S.  251,  52  L.  ed. 
attacked  upon  quite  other  grounds  than  195,  28  Sup.  Ct.  Eep.  89. 

those   here  urged.     We  must  conclude,        1  Fisher  v.  Central  Lead  Co.    (1900) 

therefore,  that  the  questions  here  pre-  156    Mo.    479,    56    S.    W.    1107     (Laws 

sented  were  not  decided  by  the  court  of  1891,  p.  182,  amending  Eev.  Stat.  1889, 

civil   appeals  of  the  fourth   district  in  §  7074). 
the  ease  referred  to,  and  that  our  opin- 
ion in  no  way  conflicts  therewith." 
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b.  Enactments  applicable  only  to  specific  descriptions  of  mines. — 
Enactments  framed  for  the  purpose  of  securing  the  safety  of  miners 
are  not  deemed  to  be  unconstitutional  for  the  mere  reason  that  they 
relate  only  to  one  particular  description  of  mine.* 


8  In  Re  Williams  (1908)  79  Kan.  212, 
98  Pac.  777,  where  a  statute  covering 
all  coal  mines  was  under  review,  the 
court  said:  "The  hazards  incident  to 
this  worlc  are  matters  of  common  knowl- 
edge, and  proper  regulations  to  secure 
the  safety  of  employees,  so  far  as  pos- 
sible, is  a  matter  appealing  strongly  to 
the  wisdom  and  conscience  of  the  legis- 
lature. Regulations  to  promote  this 
beneficent  end  are  not  void  because  they 
do  not  relate  to  other  industries,  where, 
if  the  peril  is  as  great,  the  conditions, 
at  least,  are  different,  and  may  properly 
call  for  different  regulations." 

In  Durkvn  v.  Kingston  Coal  Co. 
(1895)  171  Pa.  193,  29  L.R.A.  808,  50 
Am.  St.  Rep.  801,  33  Atl.  237,  the 
Pennsylvania  anthracite  coal  act  was 
held  not  to  be  unconstitutional  as  a 
whole,  inasmuch  as  it  relates '  to  all 
anthracite  coal  mines,  and  properly  and 
legally  defines  what  shall  be  regarded 
as  such  mines. 

In  State  v.  Barrett  (1908)  172  Ind. 
169,  87  N.  E.  7,  it  was  held  that  the 
legislature  has  the  right  to  make  sepa- 
rate regulations  for  the  mining  of  bitu- 
minous and  block  coal,  though  mined  in 
the  same  field.  The  court  said:  "The 
legislature  evidently  had  in  mind  that 
there  were  greater  hazards  in  operating 
bituminous  than  block  mines,  and  it  has 
the  power  to  protect  its  citizens  in  their 
health  and  safety.  It  is  a,  very  high 
power,  but  one  justly  exercisable,  and 
one  which  the  legislature  cannot  alien- 
ate. Cleveland,  C.  C.  &  I.  R.  Co.  v. 
Harrington  (1892)  131  Ind.  426,  30  N. 
E.  37.  The  legislature  had  the  right, 
and,  we  must  presume,  exercised  it,  of 
learning  for  itself  the  reasons  which 
impelled  it  to  act,  and  we  cannot  say 
that  it  did  not  find  substantial  reasons 
for  its  conclusions.  Unless  we  can  say 
that  the  act  was  unreasonable,  we 
would  not  be  authorized  to  overthrow 
it,  for  a  very  large  measure  of  authori- 
ty is  vested  in  the  legislature  upon  that 
subject.  ...  To  classify  legislation 
by  distinctions  that  naturally  inhere  in 
the  subject-matter  is  not  to  indulge  in 
class  legislation.  A  law  is  general  and 
uniform  if  all  persons  in  the  same  cir- 


cumstances are  treated  alike.  The  pro- 
vision with  respect  to  the  operation  of 
mines  in  the  various  states  for  the  pro- 
tection of  health,  life,  and  limb  are  ex- 
tensive and  varied,  and  yet  their  con- 
stitutionality is  scarcely  questioned. 
Another  familiar  example  is  that  of  fire 
escapes  and  fire  appliances  upon  hotels, 
theaters,  and  other  buildings,  above  cer- 
tain heights,  in  which  people  congregate 
or  labor,  and  in  the  requirements  for 
guarding  machinery.  The  classification 
of  cities  by  population  for  the  purpose 
of  different  local  self-government, 
though  the  difference  may  consist  only 
in  a  few  less  than  the  classification,  is 
upheld.  .  .  .  Suppose  we  had  a 
case  where  the  mining  of  bituminous 
coal  was  carrier  on  many  hundreds  of 
feet  below  the  surface  instead  of  less 
than  an  average  of  100  feet  in  case  of 
block  coal,  could  it  be  contended  that 
the  greater  precaution  to  protect  life, 
health,  and  limb  could  not  be  imposed 
on  the  deep-mine  operators,  as  to  light, 
ventilation,  means  of  escape,  and  the 
like,  than  in  case  of  those  of  the  lesser 
depth?  We  think  not.  That  being  true, 
the  case  before  us  is  one  differing  only 
in  degree,  and  not  in  kind.  It  is  not 
unlikely  that  there  is  in  fact  a  differ- 
ence in  the  degree  of  danger  in  mining 
the  two  kinds  of  coal.  We  at  least  can- 
not say  the  contrary.  If  so,  it  must  be 
presumed  that  the  legislature  informed 
itself  upon  that  subject.  It  may  be 
that  mining  coal  at  a  distance  of  165 
feet  from  the  surface  is  more  hazardous 
than  mining  it  at  90  feet.  These  mat- 
ters, with  the  relative  output,  relative 
number  of  mines  and  persons  employed, 
may  have  entered  into  the  consideration 
as  requiring  the  act  in  one  case,  and 
not  in  the  other,  and  while  the  relative 
number  of  employees,  mines,  and  the 
output  might  not  be  a  proper  classi- 
fication if  applied  to  persons  in  the 
same  class  of  work,  or  under  the  same 
conditions,  we  cannot  say  that  they  are 
not  different  at  different  depths  and  in 
different  kinds  of  coal,  and  must  pre- 
sume that  they  are;  at  least  we  cannot 
say  that,  as  applied  to  all  persons  alike 
employed    in    mining   bituminous    coal. 
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c.  Enactments  not  applicable  to  mines  employing  less  than  a  cer- 
tain number  of  men. — The  provision  in  the  Indiana  coal  mines  act  to 
the  effect  that  it  "shall  apply  to  all  mines  except  mines  employing 
less  than  ten  men"  has  been  upheld  against  the  objection  that  is  an 
improper  discrimination  against  mines  employing  more  than  ten 
men.' 

See  also  the  first  case  cited  in  the  next  subsection. 

d.  Inspection. — ^By  the  Federal  Supreme  Court  it  has  been  de- 
clared that  a  state  legislature  is  authorized,  in  the  exercise  of  its  police 
power,  to  provide  for  the  inspection  of  coal  mines  not  less  than  a  cer- 
tain number  of  times  in  each  year ;  and,  as  an  incident  of  its  author- 
ity in  this  regard,  to  provide  for  the  payment  of  the  fees  of  the  in- 
spectors by  the  mine  ovyners.*  The  particular  objections  offered  to 
the  validity  of  the  Illinois  enactment  under  review,  and  which  that 

the  act  is  invalid  because  not  applicable  employed,   and   is   not   applicable   alike 

to   block   mining,    and   we    cannot    say  to  small  mines  where  but  few  men  are 

that  the  act  is  unreasonable,  or  deter-  employed,    as    well    as    to    the    larger 

mine  as  to  its  propriety  or  impropriety,  mines,  is  as  untenable  as  it  would  be  to 

and  to  doubt  its  constitutionality  is  to  contend   that   the    cities    of    this    state 

resolve   in   favor   of   its   constitutional-  could   not,   for   the   purpose  of   legisla- 

ity."      The    court    cited,    among    other  tion    pertaining    thereto,    be    classified 

cases.     State    v.     Marlin     (1897)      137  according   to   population;    or,   in   other 

Mo.  297,  38  S.  W.  923,  in  which  classi-  words,   that   the   laws   enacted   for   the 

flcation   according  to  the   character   of  government  of  the  larger  cities  must  al- 

mines  and  the  character  of  coal  mined,  so  be  made  to  apply  alike  and  without 

and  those  giving  off  certain  dangerous  discrimination   to   the    small    cities    or 

gases,  had  been  held  valid.  towns   of   the  state.     .     .     .     Not  only 

^Chandler  Coal  Co.  v.  Sams    (1908)  do  the  provisions  or  exceptions  in  ques- 

170    Ind.    623,    85    N.    E.    341     (Laws  tion   treat    alike   all    mines   under    the 

1905,    chap.    58,    Burns's    Anno.    Stat,  same  existing  conditions,  but  the  legis- 

Supp.  1905,  chap.  94).    The  court  said:  lature,  in  making  the  classification,  has 

"It   was    discretionary   with   the    legis-  brought    within   the    provisions    of    the 

lature  to  limit  the  application  of  the  law  all  coal  mines  which  are  operated 

statute  to  the  larger  mines  wherein  ten  under  the  same  conditions.   Certainly  it 

or  more  men  are  employed,  and  there-  cannot,    with    any    reason,    be    asserted 

by  exempt  the   small   mines,   in  which  that  the   statute  violates   §   23   of   our 

but   few   men   are   employed,   from   the  Bill  of  Rights,  for  it  grants  no  immu- 

regulations  and  burdens  of  the  statute  nities  or  privileges  to  one  class  of  per- 

which   are   more   essentially    applicable  sons    which,    upon   the    same   terras    or 

to  mines  wherein  a  large  number  of  men  conditions,  do  not  belong  to  all." 

are  constantly  employed.     So  far  as  the  *  Consolidated    Coal    Co.    v.    Illinois 

legislature  was  invested  with   the  dis-  (1902)    185   U.   S.  203,   46  L.  ed.  872, 

cretion   of   limiting   the   application   of  22  Sup.  Ct.  Eep.  616,  affirming   (1900) 

the  statute  to  coal  mines  employing  ten  186  111.  134,  56  L.E.A.  266,  57  N.  E. 

or  more  men,  it  was  the  master  of  its  880,  which  followed  Chicago,   W.  A  V. 

own  discretion.    The  classification  con-  Coal  Co.  v.  People  (1899)   181  111.  270, 

templated  by  the  legislature  embraced  48  L.R.A.  554,  54  N.  E.  961    (Acts  of 

mines  of  a  capacity  sufficient  to  employ  July   1,   1895,   and   July   1897 ) ,   where 

at  all  times  when  in  operation  the  serv-  the   court   observed:     "Such   fee   is    in 

ices  of  ten  or  more  men.     .     .     .     The  no  sense  a  tax,  but  a  mere  compensa- 

insistence  that  the  statute  is,  in  whole  tion  for  services  rendered;  and  the  act 

or  in  part,  invalid  because  the  classifl-  is  therefore  not  unconstitutional." 

cation  is  based  upon  the  number  of  men  In    Andrictis    v.    Pineville    Coal    Co. 
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court  declined  to  indorse,  were,  (1)  that  its  purview  was  restricted 
to  mines  in  which  more  than  five  men  were  employed  at  any  one  time,* 
and  (2)  that,  in  so  far  as  it  gave  to  district  mining  inspectors  a  dis- 
cretion as  to  the  number  of  times  they  should  inspect  the  mines,  and 
further  discretion  as  to  what  fees  they  should  charge,  within 
the  limits  fixed  by  it,  it  was  in  contravention  of  the  14th  Amendment 
forbidding  a  state  to  deprive  any  person  of  life,  liberty,  or  property 
without  due  process  of  law,  or  to  deny  any  person  within  its  juris- 
diction the  equal  protection  of  the  law.®    The  supreme  court  of  lUi- 


(1906)  121  Ky.  724,  90  S.  W.  233,  it  was 
laid  down,  with  reference  to  the  Kentuc- 
ky mining  act,  that,  "wliere  a  large  num- 
ber of  persons  are  employed  in  an  extra- 
hazardous business,  it  is  undoubtedly 
within  the  police  power  of  the  state  to 
regulate,  or  to  require  the  employer  to 
regulate,  the  conditions  so  as  to  safe- 
guard the  lives  and  health  of  the  labor- 
ers. To  that  end  it  is  competent,  and, 
indeed,  may  be  necessary,  that  suitable 
provision  should  be  made  for  inspection 
of  the  premises  and  appliances,  in  or- 
der to  compel  a  compliance  with  the 
statute,  as  well  as  to  punish  its  breach- 
es. One  object  of  such  inspection  is  to 
ascertain  the  fact  whether  the  law  is 
being  observed  and  whether  its  require- 
ments have  been  complied  with." 

6  With  regard  to  the  point  thus 
raised,  the  court  said:  "In  the  case 
under  consideration  there  is  no  attempt 
arbitrarily  to  select  one  mine  for  inspec- 
tion, but  only  to  assume  that  mines 
which  are  worked  upon  so  small  a  scale 
as  to  require  only  five  operatives  would 
not  be  likely  to  need  the  careful  in- 
spection provided  for  the  larger  mines, 
where  the  workings  were  carried  on  up- 
on a  larger  scale  or  at  a  greater  depth 
from  the  surface,  and  where  a  much 
larger  force  would  be  necessary  for  their 
successful  operation.  It  is  quite  evi- 
dent that  a  mine  which  is  operated  by 
only  five  men  could  scarcely  have  passed 
the  experimental  stage,  or  that  precau- 
tions necessary  in  the  operation  of  coal 
mines  of  ordinary  magnitude  would  be 
required  in  such  cases.  There  was 
clearly  reasonable  foundation  for  a  dis- 
crimination here."  See  also  preceding 
subsection. 

6  The  discretionary  power  of  the  in- 
spector was  conferred  by  the  clauses  of 
the  act  which  provided  that  "it  shall  be 
the  duty  of  the  inspector,  as  often  as  he 
may  deem  it  necessary  and  proper,  and 


at  least  four  times  a  year,"  to  inspect 
every  mine  in  his  district,  and  that 
the  fees  for  each  inspection  shall  not  be 
less  than  six  nor  more  than  ten  dollars. 
Discussing  these  provisions,  the  court 
said:  "It  requires  no  argument  to 
sliow  that,  for  the  protection  of  the 
operatives,  one  mine  may  be  required 
to  be  inspected  oftener  than  another, 
depending  largely  upon  the  number  of 
miners,  the  depth  of  their  workings,  and 
the  nature  of  the  ground  through  which 
the  excavations  are  made.  While  at 
a  certain  stage  of  excavation  the  pre- 
cautions imposed  by  the  mining  inspec- 
tor may  be  quite  adequate  for  the  pro- 
tection of  the  operatives,  at  another 
time  the  same  precautions  would  be  ob- 
viously insufficient,  depending  largely 
upon  the  rapidity  with  which  the  exca- 
vations were  made  and  the  changes  of 
air  observed  as  the  excavations  pro- 
gressed. .  .  .  We  do  not  regard  the 
act  as  necessarily  violative  of  the  14th 
Amendment,  in  the  fact  that  some  dis- 
cretion is  allowed  to  the  inspector  in  de- 
termining the  number  of  times  the 
mines  shall  be  inspected,  and  the  fees 
fixed  therefor,  particularly  in  view  of 
the  fact  that  no  complaint  is  made  of 
the  abuse  of  such  discretion,  or  that 
the  inspector  has  been  'guilty  of  any  act 
tending  to  the  injury  of  miners  or  op- 
erators of  mines  during  their  term  of 
office.'  Sec.  II.  c.  ...  In  enacting 
a  law  with  regard  to  the  inspection  of 
mines,  we  see  no  objection,  in  case  the 
legislature  find  it  impracticable  to  clas- 
sify the  mines  for  the  purposes  of  in- 
spection, to  commit  that  power  to  a 
body  of  experts  who  are  not  only  ex- 
perienced in  the  operation  of  mines, 
but  are  acquainted  with  the  details  nec- 
essary to  be  known  to  make  a  reason- 
able classification,  although  it  may  af- 
fect the  amount  of  fees  to  be  paid  by 
the  mine  owners.     It  is  obviously  nee- 
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nois  rejected  the  contention  that  the  mandate  in  its  state  Constitu- 
tion (act  IV.,  §  29),  which  directs  the  legislature  to  pass  laws  for 
the  protection  of  coal  miners  by  ventilation  and  escapement  shafts, 
should  be  construed  as  prohibiting  the  enactment  of  any  protective 
laws  except  those  specified. 

Another  provision  in  the  Illinois  mining  act,  by  which  mine  ex- 
aminers are  required  to  mark  conspicuously,  and  to  report,  danger- 
ous conditions,  has  been  upheld  against  the  objection  that,  by  impos- 
ing on  operators  of  mines  a  duty  not  resting  on  other  citizens  simi- 
larly situated,  it  deprived  them  of  their  property  without  due  process 
of  law.'' 


essary  that  the  number  of  inspections 
per  year  shall  be  determined  by  some- 
one and  by  some  executive  officer.  As 
it  is  clearly  a  matter  of  detail  which 
could  not  be  determined  by  the  courts, 
it  occurs  to  us  that  it  could  be  in- 
trusted to  no  one  so  safely  as  to  the  in- 
spector of  the  district,  who  it  appointed 
with  great  care,  and  who  must  be  thirty 
years  of  age,  a  citizen  of  the  state,  and 
have  a  knowledge  of  mining  engineer- 
ing sufficient  to  conduct  the  develop- 
ment of  coal  mines,  and  a  practical 
knowledge  of  the  method  of  conducting 
the  mining  for  coal  in  the  presence  of 
explosive  gases  and  of  the  ventilation 
of  coal  mines.  ...  It  appears, 
then,  first,  that  the  state  inspector  re- 
ceives a  regular  salary,  neither  increased 
nor  diminished  by  the  number  of  in- 
spections or  the  amount  paid  for  each 
inspection;  and,  second,  that  he  re- 
ceives such  salary  directly  from  the 
Bureau  of  Labor  Statistics,  and  not 
from  the  fees  paid  to  him  therefor.  As 
his  compensation  is  dependent  neither 
upon  the  number  of  his  visits  nor  upon 
the  amount  of  his  fees,  it  is  difficult 
to  see  how  he  would  gain  by  multiply- 
ing one  or  magnifying  the  other.  We 
know  of  no  reason  why  the  legislature 
should  deprive  itself  of  the  best  attain- 
able evidence  of  the  facts  it  seeks  to 
make  determinative  of  these  two  ques- 
tions." 

7  Cook  V.  Big  Muddy-Carterville  Min. 
Co.  (1911)  249  111.  41,  94  N.  E.  90. 
The  court  said:  "It  is  contended  that 
the  general  assembly  can  only  enact 
laws  affecting  particular  persons  or 
classes  where  they  possess  some  common 
disability,  attribute,  or  qualification,  or 
occupy  some  position  different  from 
others,  making  them  proper  objects  for 


special  legislation;  and  it  is  said  that 
while  there  are  dangers  peculiar  to 
underground  mining,  such  as  accumula- 
tions of  gas  and  dangerous  conditions 
in  the  roof,  there  are  numerous  otlier 
dangerous  conditions  not  peculiar  to  the 
occupation  of  mining  coal,  but  common 
to  other  lines  of  employment.  Applied 
to  this  particular  case,  it  is  contended 
that  the  danger  of  being  caught  and 
crushed  between  the  side  of  a  car  and 
an  adjoining  object  is  not  a  danger 
peculiar-  to  the  mining  business,  but 
is  the  same  kind  of  danger  to  which 
railroad  employees  and  those  engaged 
in  other  industries  are  exposed.  .  .  . 
The  Constitution,  by  §  29  of  article  4, 
places  coal  miners  in  a  class  by  them- 
selves by  requiring  the  general  assem- 
bly to  pass  such  laws  as  may  be  nec- 
essary for  their  protection  by  providing 
for  ventilation  when  the  same  may  be 
required,  and  the  construction  of  es- 
capement shafts,  or  such  other  appli- 
ances as  may  secure  safety  in  all  coal 
mines.  The  word  'appliances'  is  very 
broad  and  includes  anything  applied  or 
used  as  a  means  to  an  end,  and  by  the 
language  of  the  Constitution  includes 
all  those  things  which  will  secure  safety 
in  coal  mines.  The  provision,  being  in- 
tended to  secure  the  safety  of  those  en- 
gaged in  a  perilous  occupation,  ought 
not  to  receive  a  narrow  construction, 
and  we  have  held  that  it  includes  all 
the  physicial  conditions  existing  in  a 
mine.  Martens  v.  Southern  Goal  & 
Min.  Co.  (1908)  235  111.  540,  85  N.  E. 
743  ;  Dunham  v.  Black  Diamond  Coal  Co. 
(1909)  239  111.  457,  88  N.  E.  216. 
The  requirement  of  the  statute  for  a 
conspicuous  mark  and  a  report  relates 
only  to  working  places  and  their  physi- 
cal condition,  and  does  not  include  other 
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e.  Plan  of  worJcings. — A  statute  whicli  enacts  that  the  owner  or 
agent  of  every  coal  mine  or  colliery  employing  ten  men,  or  more, 
ahall  make,  or  cause  to  be  made,  an  accurate  map  or  plan  of  the 
workings  of  such  coal  mine  or  colliery,  etc.,  and  deposit  a  copy  there- 
of with  the  inspector  of  mines,  and  also  with  the  recorder  of  the 
county,  has  been  upheld  against  the  objection  that  it  is  not  a  "police 
regulation,  but  simply  an  arbitrary  provision,  which  had  no  tendency 
to  protect  health  or  life,  and  that  it  compelled  landowners  to  make  ex- 
pensive maps  for  the  mere  convenience  of  their  neighbors."  ' 

/.  Duty  of  mine  bosses  to  visit  miners  at  intervals. — A  statute 
v?hich  provides  that  miners'  bosses  shall  visit  their  miners  at  stated 
intervals  in  their  working  places,  and  see  that  they  are  made  secure, 
and  that  a  sufficient  supply  of  props  is  always  on  hand,  is  not  uncon- 
stitutional as  being  class  legislation,  since  it  applies  to  all  persons  in 
like  circumstances.' 

g.  Ventilation. — By  one  of  the  inferior  courts  of  Pennsylvania  the 
«oal  mine  ventilation  law  of  that  state  has  been  pronounced  constitu- 
tionaL^o 

h.  Lighting. — The  provision  in  the  Indiana  coal  mines  act  to  the 
■effect  that  two  lamps  shall  be  lighted  at  all  times  when  the  mine  is  in 
operation,  "except  when  electric  lights  are  used,"  one  on  each  side  of 
the  shaft,  not  more  than  10  feet  from  said  shaft,  in  each  vein  where 
men  get  on  and  off  the  cages,  has  been  upheld  against  the  objections 
that  it  denies  to  certain  persons  the  equal  protection  of  the  law;  (2) 
that  it  grants  to  certain  citizens  or  classes  of  citizens  privileges  and 
immunities  which,  upon  the  same  terms,  do  not  equally  belong  to  all 
citizens;  (3)  that  it  is  not  general  and  uniform  in  its  operation  upon 
all  citizens  in  similar  circumstances.'^ 

-things,  and  we  regard  it  as  within  the  engaged  in  such  mines;   a  proper  part 

authority  and  requirement  of  the  Con-  of  the  system  adopted  to  that  end.     The 

stitution."  question  is  properly  one  of  legislative 

SDwniels  v.   Hilgard    (1875)    77   111.  determination." 

640,  15  Mor.  Min.  Rep.  280    (111.  Rev.  9  Davis   Coal  Co.   v.   Pollamd    (1902) 

Stat.    1874,   p.   704).     The  court  said:  jgg  i„d_  607,  92  Am.  St.  Rep.  319,  02 

'Our  legislature    m  an  act  having  for  jq-    g   492   (Burns's  Rev.  Stat.  1901,  §§ 

its  avowed  object  the  providing  tor  the  7447    74721 

health  and  safety  of  persons  employed  ,n'/i                    i    -nr-rT-                r,         n 

in  coal  mines,  has  thought  it  proper  to  ,/"f°™-  ^'"Z^^-   ^^^^'<^l  ^V.?""""' 

incorporate  this  provision  for  the  mak-  '^^l;  C   P.  Luzerne  Co  )  8  Phila   534, 

ing  of  a  map.     The  lawmaking  powers  ^5  Mor.  Mm.  Rep.   14    (act  of  March, 

elsewhere,   as   it   is  seen   in   their  laws  lo'l)- 

for  the  same  object,  have  adopted  this  ''!«  Chandler  Coal  Co.  v.  Sams  (1908) 
same  provision.  This  would  seem  to  170  Ind.  623,  85  N.  E.  341,  discussing 
indicate  as  the  legislative  understand-  the  argument  that  the  provisions  vic- 
ing, that  the  provision  is  one  in  aid  of  late  the  14th  Amendment  of  the  Consti- 
the  accomplishment  of  the  purpose  of  tution  of  the  United  States,  and  also 
euch    acts, — ^the    protection    of    persons  article  1,  §  23,  and  article  4,  §  23,  of 
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i.  Blasting  operations. — It  has  been  held  that  a  law  requiring  that, 
in  all  mines  where  coal  is  blasted  off  of  the  solid,  shot  firers  shall  be 
employed  to  fire  all  shots  after  the  employees  and  other  persons  have 
retired  from  the  mine,  is  not  an  unreasonable  or  oppressive  exercise 
of  the  police  power,  and  is  not  invalid  as  depriving  the  owner  of  his 
property  without  due  process  of  law.^^ 

A  provision  in  a  mining  act  to  the  effect  that  the  sale  and  delivery 
of  black  powder  for  use  in  coal  mines  shall  not  be  made  otherwise 
than  in  original  packages  of  a  specified  weight  has  been  upheld 
against  the  objection  that  it  discriminates  improperly  against  the  in- 
dustry and  the  description  of  powder  to  which  it  relates.^* 

;'.  Signal  system. — The  clause  in  Pa.  act  March  3,  18Y1,  requir- 
ing a  signal  system,  cage  covering,  and  brakes,  as  a  provision  for  the 


the  state  Constitution,  the  court  said: 
"The  contention  is  that  the  phrase  in  § 
8575,  supra,  'except  when  electric  lights 
are  used,'  renders  it  invalid.  The  argu- 
ment is  advanced  that  this  exception  is 
not  based  upon  any  reasonable  or  just 
classification,  and  consequently  is  an 
unwarranted  diseriminaiion  against 
coal  mines  in  which  no  electric  lights 
are  used.  It  is  asserted  that  there  is 
no  requirement  that  in  any  mine  in 
which  electric  lights  are  used  the  two 
lights  mentioned  must  be  kept  burning 
at  the  bottom  of  the  shaft.  Counsel 
tor  appellant  concede  that  the  danger 
which  the  legislature  had  in  view,  and 
intended  to  prevent  by  requiring  that 
two  lamps  should  be  maintained  at  the 
points  designated,  was  that  which 
might  be  due  to  the  darkness  of  the 
mine  at  such  places.  The  legislature 
appears  to  have  considered,  however, 
that  if  the  mine  was  alreaddy  sufficient- 
ly lighted  by  electric  lights,  so  that  the 
darkness  was  dispelled  at  the  places  in 
the  shaft  where  the  miners  get  on  and 
off  the  cages,  it  would  not  be  necessary, 
under  the  circumstances,  in  addition  to 
the  electric  lights,  to  keep  two  other 
lamps  burning  during  the  time  the 
electric  lights  were  used.  ...  It 
was  not  the  intention  of  the  lawmakers 
that  the  mine  operator  should  do  a 
useless  thing.  The  exception  in  the 
section  in  question  is  manifestly  just 
and  legitimate.  It  merely  relieves  the 
mine  operator  of  the  burden  of  keeping 
the  two  lamps  lighted  at  such  times 
when  the  electric  lights  used  in  the 
mine  afforded  sufficient  light  for  the 
purpose  intended." 

M.  &  8.  Vol.  VIII.— 559. 


l^i  State  V.  MurKn  (1897)  137  Mo. 
297,  38  S.  W.  923  (act  of  April  11, 
1895 ) ,  following  Com.  ex  rel.  Williams 
v.Bonnell  (1871)  8  Phila.  536,15  Mor. 
Min.  Rep.  14.  The  court  said:  "If 
the  legislature  can  regulate  the  harm- 
less business  of  the  citizen  on  the 
ground  that  possible  fraud  may  be 
perpetrated,  surely  there  can  be  no 
hesitation  in  holding  that  a  regulation 
requiring  mine  owners,  who  operate 
mines  in  which  the  dangerous  agency 
of  blasting  powder  is  used,  to  so  use 
and  handle  that  powder  as  to  protect 
the  lives  and  insure  the  safety  of  their 
miners,  is  a  fair  and  reasonable  exer- 
cise of  the  police  power,  and  within 
the  well  recognized  scope  of  legisla- 
tion. One  of  the  great  purposes  of  the 
people  of  this  commonwealth  in  estab- 
lishing a  legislative  department  of  our 
state  government  was  to  devise  ways 
and  rules  to  conserve  the  health  and 
lives  of  its  people.  The  Constitution 
lays  down  certain  great  and  fundamen- 
tal principles  according  to  which  the 
legislature  is  to  govern,  but  it  commits 
to  the  legislature  the  right  and  duty  of 
formulating  all  auxiliary  rules  to  ef- 
fectuate the  principles  of  the  Constitu- 
tion, and  it  would  be  hard  to  conceive 
of  a  more  necessary  and  beneficial  ex- 
ercise of  its  power  than  it  has  shown 
in  prescribing  rules  for  that  class  of 
laborers  whose  duties  so  constantly  ex- 
pose them  to  great  perils.  It  is  no 
sense  unreasonable  or  oppressive." 

13  Re  Williams  (1908)  79  Kan.  212, 
98  Pac.  777. 
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safety  of  persons  employed  in  coal  mines,  lias  been  held  to  be  a  valid 
exercise  of  the  police  power.** 

h.  Medical  aid. — The  Alabama  enactment  which  requires  the  oper- 
ators of  coal  mines  to  provide  certain  surgical  appliances  and  other 
remedial  agencies  for  the  use  of  employees  who  may  be  injured  or 
taken  sick  in  the  mines  has  been  declared  to  be  a  valid  exercise  of  the 
police  power.*'  On  the  second  appeal  of  the  case  cited,  the  enactment 
was  iipheld  against  the  objection  that  it  is  improper  class  legisla- 
tion." 


1*  Com.  ex  rel.  Williams  v.  Bonnell 
(1871)  8  Phila.  534  15  Mor.  Min.  Rep. 
14  (act  of  March  3,  1871). 

15  Wolf  V.  Smith  (1906)  149  Ala.  457, 
9  L.R.A.(N.S.)  338,  42  So.  824  (Ala. 
Code,  1907,  §  1019).  The  court  said: 
"The  theory  of  the  demurrant  is  that 
the  statute  is  violative  of  the  Constitu- 
tion, in  that  it  arbitrarily  invades  the 
rights  of  the  defendant  and  deprives 
him  of  his  property  rights  without  due 
process  of  law,  and  in  its  enactment 
that  the  legislature  was  not  within  a 
legitimate  exercise  of  the  police  power 
of  the  state.  It  is  obviously  true  that 
unless  the  statute  falls  within  the  class 
of  police  regulations  it  cannot  be  up- 
held, if  its  eflfect  is  to  require  the 
mine  owner  or  operator  to  keep  the 
articles  at  the  mine  for  the  use 
of  employees  who  may  be  injured 
there,  without  compensation  from  any 
source.  That  would  be  depriving  the 
defendant  of  his  property  without  due 
process  of  law.  'Private  property  shall 
not  be  taken  for  private  use.'  .  .  . 
That  the  law  was  enacted  by  the  legis- 
lature in  recognition  of  the  known  haz- 
ards incident  to  the  business  of  mining 
coal,  and  for  the  purpose  of  minimizing 
such  hazards,  and  of  promoting  the 
safety,  comfort,  and  health  of  those  en- 
gaged as  employees  in  such  business,  is 
discoverable  from  the  subjects  dealt  with 
in  the  act  and  the  treatment  of  those 
subjects.  To  accomplish  the  purpose  in 
view  nothing  could  be  more  effectual  than 
the  enactment  of  a  law  the  enforcement 
of  which  would  secure  the  proper  ap- 
pointment, the  proper  construction,  and 
the  proper  equipment  of  the  mine  to  be 
operated.  .  .  .  With  respect  to  the 
particular  section  of  the  act  involved  in 
this  discussion,  the  legislative  power  is 
apparent.     It  is  that  the  material,  ar- 


ticles, and  emollients  should  be  ready 
and  easily  accessible  in  caring  for  the 
class  of  persons  designated,  in  allevia- 
ting their  pain  and  suffering,  and 
probably  for  the  saving  of  their  lives. 
It  may  be,  we  cannot  tell,  that  there 
might  be  instances  when  such  articles, 
ready  at  the  place  for  use,  would  be 
the  means  of  saving  the  life  of  the  in- 
jured. It  seems  to  us  that  furnishing 
the  material,  articles,  and  emollients  re- 
quired by  the  statute — §  2917  of  the 
Code  of  1896 — should  be  considered,  and 
was  intended  by  the  legislature  as  a 
part  of  the  proper  equipment  of  a  coal 
mine,  necessary  before  any  person  should 
engage  in  that  business,  which,  accord- 
ing to  common  knowledge,  is  beset  with 
many  dangers,  and  in  the  prosecution 
of  which  accidents  are  known  frequently 
to  occur.  In  this  view  it  seems  that 
it  may  be  reasonably  said  that  the 
statutory  requirements  tend  to  con- 
serve the  comfort  and  welfare  of  those 
who  are  subjected  to  the  dangers ;  there- 
fore, that  the  public  welfare  and  ■  com- 
fort are  involved;  and  that,  in  the  en- 
actment of  the  statute,  the  legislature 
was  within  the  legitimate  exercise  of 
the  police  power." 

16  See  Smith  v.  Woolf  ( 1909 )  160  Ala. 
644,  49  So.  395.  After  stating  the  gist 
of  the  contentions  of  counsel,  viz.,  "That 
coal  mine  operators  are  by  statute  re- 
quired to  furnish  as  a  part  of  their 
equipment,  articles  and  appliances  not 
required  to  be  supplied  by  the  operators 
of  other  mines  conducted  under  like  cir- 
cumstances,"— the  court  continued  thus : 
"It  will  be  seen  that  it  is  assumed  In  ar- 
gument that  the  dangers  attendant  upon 
the  working  of  ore  mines,  quarries,  and 
railroads  are  the  same  as  or  similar  to 
those  incident  to  coal  mining.  If  we 
must   determine  the  question   at  issue 
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I.  Health  of  employees. — The  Illinois  enactment  imposing  on  the 
operators  of  coal  mines  the  duty  of  providing  at  the  top  of  each  mine, 
for  the  use  of  miners,  a  washroom  so  arranged  that  they  may  hang 
their  clothes  there  for  the  purpose  of  drying,  has  been  held  invalid 
as  special  legislation."  The  opinion  v^as  expressed  that  art.  4,  §  29, 
of  the  state  Constitution,  vyhich  requires  the  enactment  of  "such  laws 
as  may  be  necessary  for  the  protection  of  operative  miners,  by  pro- 
viding for  ventilation  when  the  same  may  be  required,  and  the  con- 
struction of  escapement  shafts,  or  such  other  appliances  as  may  se- 
cure safety  in  all  coal  mines,"  was  designed  only  to  procure  the 
passage  of  laws  appropriate  to  protect  miners  against  personal  in- 
jury while  in  the  mine.^* 


upon  the  hypothesis  that  other  busi- 
nesses are  attended  with  similar  dan- 
gers, then  we  might  answer  the  insis- 
tence of  the  appellant  by  saying  that, 
if  the  court  has  judicial  knowledge  in 
respect  to  the  question,  it  is  that  the 
dangers  which  menace  the  employee  in 
the  ore  mine,  in  the  quarry,  or  on  the 
railroad,  are  not  the  same  as  those 
which  the  employee  in  the  coal  mine 
encounters.  We  think  it  may  safely 
be  said  to  be  a  matter  of  general  in- 
formation that  the  operation  of  coal 
mines  is  more  hazardous  probably  than 
any  species  of  mining.  .  .  .  Here 
it  is  certainly  true  that  the  statute 
operates  on  all  coal  mine  operators, 
and  it  seems  clear  to  us  that  they  form, 
by  themselves,  a  proper  and  legitimate 
class,  with  reference  to  the  purposes  of 
the  act,  and,  upon  reasonable  grounds, 
that  they  are  distinguishable  from  ore 
min  operators."  Upon  the  foregoing 
considerations,  authorities  cited,  and 
reasons  which  underlie  the  authorities, 
we  conclude  that  the  statute  in  question 
is  a  constitutional  enactment,  and 
must  therefore  be  upheld. 

it Stame  v.  People  (1906)  222  111. 
189,  113  Am.  St.  Rep.  389,  78  N.  E.  61 
(Kurd's  Rev.  Stat.  1903,  chap.  93,  § 
37).  The  court  said:  "The  only  pur- 
pose of  this  act  is  to  promote  the 
health  of  miners  and  other  persons  em- 
ployed in  coal  mines.  Many  men  in 
this  state  are  employed  in  the  foundries 
and  steel  mills  who  work  in  a  higher 
temperature  than  do  miners,  surround- 
ed by  conditions  deleterious  to  health 
and  inimical  to  longevity.       The  con- 


venience provided  for  by  this  act  is 
not  less  desirable  to  them  than  to  the 
coal  miner.  .  .  .  The  evil  at  which 
this  statute  is  aimed  is  one  that  is  not 
visited  alone  upon  persons  employed  in 
coal  mines.  The  legislature  cannot  ame- 
liorate the  coal  miners'  condition  under 
the  guise  of  an  exercise  of  the  police 
power,  and  leave  others  unaided  who 
suffer  from  like  causes.  Conceding  the 
importance  which  defendant  in  error 
attaches  to  this  act  as  a  sanitary  mea- 
sure, it  is  apparent  that  it  is  not  suffi- 
ciently comprehensive  to  remedy  the 
evil  at  which  it  is  aimed,  because  it  will 
bring  relief  only  to  a  part  of  the 
people  who  suffer  therefrom." 

18  Under  this  head  reference  was 
made  to  Re  Morgan  (1899)  26  Colo. 
415,  47  L.R.A.  52,  77  Am.  St.  Rep.  269, 
58  Pac.  1071,  where  the  court  considered 
the  scope  of  art.  16,  §  2  of  the  Colorado 
Constitution,  which  provides:  "The 
general  assembly  shall  provide  by  law 
for  the  proper  ventilation  of  mines,  the 
construction  of  escapement  shafts,  and 
such  other  appliances  as  may  be  nec- 
essary to  protect  the  health  and  secure 
the  safety  of  the  workmen  therein." 
Concerning  this  provision  the  court  ob- 
served: "These  regulations  manifestly 
embrace  only  such  reasonably  necessary 
mechanical  appliances  as  will  secure  the 
end  in  view,  and  do  not  include  other 
kinds  of  health  regulations."  The  Illi- 
nois supreme  court  pointed  out  that  the 
Colorado  Constitution  is  broader  than 
that  of  Illinois,  since  it  includes  ap- 
pliances "to  protect  tte  health." 


8932  MASTER  AND  SERVANT.  [chap,  cxxiv. 

I.  Enactments  affecting  the  defenses  open  to  masters  in 

ACTIONS  BROUGHT  BY  INJURED  SERVANTS. 

2859.  Enactments  invalidating  contracts  which  purport  to  release 
employers  from  the  liability  imposed  by  the  legislature. — The  clause 
of  the  Ohio  employers'  liability  act  1890,  declaring  that  no  railroad 
company  or  other  person  shall  demand,  accept,  require,  or  enter  into 
any  agreement  with  any  person  in,  or  about  to  enter,  the  employ- 
ment of  such  company,  by  which  such  person  -agrees  to  waive 
his  right  to  damages  for  injury,  has  been  held  by  a  Federal  judge  to 
infringe  the  provisions  of  the  state  Constitution  which  protect  the 
right  of  acquiring,  possessing,  and  defending  property,  and  provide 
that  all  laws  of  a  general  nature  shall  have  uniform  operation 
throughout  the  state.^  The  same  position  has  been  taken  by  two  of 
the  inferior  courts  of  Ohio.*  But  the  preponderance  of  authority  is 
in  favor  of  the  doctrine  that  a  provision  invalidating  any  contract 
which  purports  to  exempt,  wholly  or  partially,  a  master  from  the  re- 
sponsibility imposed  upon  him  by  a  statute  that  modifies  his  com- 
mon-law obligations  in  respect  of  the  indemnification  of  the  servants 
for  injuries  sustained  in  the  course  of  their  employment,  is  consti- 
tutional.' 

I  Shaver  v.  Pennsylvania  Co.    (1896)  was    expressed    that    Judge    Ricks,    al- 

71  Fed.  931,  Ricks,  D.  J.,  said;     "The  though   he   declared   the    whole    act   to 

•     .     .       statute,  in  denying  to  the  em-  invalid,  really  intended  to  go  no  further 

ployees    of   a   railroad   corporation   the  than    to    predicate    unconstitutionality 

right  to  make  their  own  contracts  con-  as  regards  the  first  section  of  the  act 

cerning   their    own   labor,    is    depriving  which  includes  the  clause  under  review. 

them     of  'liberty,'  and  of  the  right  to  2  Cox  v.  Pittsburgh,   G.   G.  &   St.  L. 

exercise     the     privileges     of     manhood,  R.  Co.  (1892)   1  Ohio  N.  P.  213,  2  Ohio 

'without    due    process    of    law.'     Being  S.  &  G.  P.  Dec.  594   (judgment  affirmed 

directed  solely  to  employees  of  railroads,  in    (1896)    55   Ohio  St.  498,  35  L.R.A. 

it  is  class  legislation  of  the  moat  vicious  507,  45  N.  E.  641,  but  question  of  consti- 

character.     Laws  must  not  be  only  uni-  tutionality  not  discussed)  ;   Caldwell  v. 

form    in    their    application    throughout  Baltimore  &  0.  R.  Co.    (1904)    14  Ohio 

the  territory  over  which  the  legislative  S.  &  C.  P.  Dec.  375. 

jurisdiction  extends,  but  they  must  ap-  ^  in    Washington    v.    Atlantic    Coast 

ply    to    all    classes    of    citizens    alike.  Line   R.    Co.    (1911)    136    Ga.   638,    38 

There   cannot  be  one   law  for  railroad  L.R.A.  (N.S.)   867,  71  S.  E.  1066,  it  was 

employees,  another  law  for  employees  in  laid  down  that  the  clause  in  the  Georgia 

factories,  and  another  law  for  employees  railroad  employer's  liability  act  of  1909 

on  a  farm  or  the  highways."     The  stip-  (Civ.  Code  1910,  §  2785),  to  the  effect 

ulation    upheld   in   that   case    provided  t^^*  ^^^  acceptance  of  benefits  shall  not 

that,   if   the   servant  brought   suit,  the  release  an  employing  railroad  company 

payment  of  the  benefits  to  which  he  was  I™™  liability,  but,  in  case  of  recovery, 

entitled   as   a   member   of   a   relief   as-  the  employer  may  set  off  any  sum  it  has 

sociation  should  cease  till  the  suit  was  Xi.h  t!t  h  v   >f  "^    ' 'i'f  T  -^  ■"'  . 

,.         ,.       J  ,.,  .,  ,   J  which  may  have  been  paid  to  the  iniured 

discontinued   or  until  It  was  prosecuted  employee  on  account  of  the  injury,  is 

to  judgment  against  the  railroad  com-  „ot  invalid  as  abridging  the  privilege  of 

pany.     In  Peirce  v.  Van  Dusen   (1897)  the    railroad    company   to    contract,   or 

69  L.R.A.  705,  24  C.  C.  A.  280,  47  U.  depriving  it  or  its  relief  department  of 

S.  App.   339,   78  Fed.  693,  the  opinion  the    liberty    to    contract    without    due 
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Some  of  the  enactments  under  this  head  explicitly  declare  that  the 
acceptance  of  the  benefits  stipulated  by  a  contract  of  relief  or  insur- 
ance shall  not  constitute  a  defense  to  an  action  brought  under  the 
given  statute.  That  such  a  provision  is  valid,  and  precludes  an  em- 
ployer from  relying  upon  the  acceptance  of  the  stipulated  benefits  as 
an  effective  plea  in  bar  of  such  an  action,  has  been  held  by  the  Fed- 
eral Supreme  Court  with  respect  to  the  Iowa  statute.  The  grounds 
upon  which  the  constitutionality  of  the  provision  under  review  was 
unsuccessfully  attacked  were:  (1)  That  it  was  an  unwarranted  in- 
terference with  liberty  to  make  contracts;  and  (2)  that  it  denied  the 
equal  protection  of  the  laws.* 

process  of  law.  The  court  said:  "If  the  constitutional  in  its  general  provisions, 
benefit  agreement  should  be  held  to  pre-  it  follows  that  the  well-being  of  the 
vent  such  exercise  of  the  police  power  of  state  and  public  policy  imperiously  de- 
the  state  from  being  efifective,  the  power  mand  that  its  provisions  be  held  im- 
of  the  state  to  preserve  and  protect  the  mune  from  the  right  of  private  contract, 
safety  and  welfare  of  its  citizens  could  ...  If  the  benefits  of  the  new  law- 
be  much  curtailed  by  contract.  Under  could  be  contracted  away  in  a  given  in- 
such  a  construction,  although  a  police  stance  by  a  stroke  of  the  pen,  it  would 
law  might  be  on  its  passage  and  about  presently  not  be  worth  the  paper  it  is 
to  take  effect,  prohibiting  a  certain  written  on  as  a  rule  of  civil  action, 
thing  from  being  done,  parties  might  The  words  of  the  statute  would  be 
enter  into  an  agreement,  not  making  a,  without,  life, — mere  sound  and  fury, 
present  settlement,  or  a  contract  now  signifying  nothing  —  mischiefs  would 
fixing  liability,  but  reserving  the  right  abide,  the  remedy  be  lost  —  if  we 
to  do  such  thing,  or  to  elect  to  do  it,  should  hold  that  railroad  companies 
after  the  passage  of  the  act,  and  in  were  at  liberty  to  play  upon  the  neces- 
spite  of  its  provisions.  This  would  sities  or  ignorance  of  their  employees  by 
subordinate  the  police  power  of  the  exacting  releases  from  liability  as  an 
sovereign  state  to  the  operation  of  con-  incident  to  employment." 
tracts,  not  the  reverse,  as  the  authori-  The  validity  of  these  restrictive  pro- 
ties  declare."  visions   was   also    aflSrmed   in   Atlantic 

In  Mumford  v.  Chicago,  R.  I.  &  P.  R.  Coast  Line  R.  Co.  v.  Beazley   (1908)   54 

Co.    (1905)    128  Iowa,   685,   104  N.  W.  Fla.  311,  45  So.  761;  Pittsburgh,  C.  C. 

1135,  the  court  said:    "Surely  a  corpora-  ti  St.  L.  R.  Co.  v.  Montgomery   (1898) 

tion,  created  by  the  state  and  engaged  in  152  Ind.  1,  69  L.R.A.  875,  71  Am.  St. 

an    extrahazardous    business,    may    be  Rep.  301,  49  N.  E.  582 ;  Pittsburgh,  C.  C. 

compelled  to  respond  in  damages  for  the  ti   St.   h.  It.   Co.   v.  Hosea    (1898)    152 

negligence    of    its    employees,    notwith-  Ind.  412.  53  N.  E.  419;  Opinion  of  Jus- 

standing  any  contract  it  may  make  or  tices    (1911)    209  Mass.   607,   96  N.  E.  • 

attempt   to  make   relieving  itself   from  308;   Kiley  v.  Chicago,  M.  &  St.  P.  R. 

such  responsibility  or  restricting  its  lia-  Co.    (1909)    138   Wis.   215,    119   N.   W. 

bility  therefor."  309,  120  N.  W.  756. 

In    Coley   v.   North    Carolina   R.    Co.        i  Chicago,  B.  &  Q.  R.  Co.  v.  McOuire 

(1901)    129  N.   C.  407,   67  L.R.A.   834,  (1911)    219   U.   S.  549,   55  L.  ed.   328, 

40  S.  E.  195,  the  court  observed :     "If  31  Sup.  Ct.  Rep.  259,  affirming  McGuire 

an   express  contract  could  be   made  to  v.  Chicago,  B.  &  Q.  R.  Co.    (1908)    138' 

take  the  place  of  an  implied  contract,  Iowa,   664,   116  N.  W.   801    (for  judg- 

the  essential  purposes  of  the  act  could  ment  overruling  demurrer,  see  131  Iowa, 

be  practically,  defeated   at  the  will  of  340,   33  L.R.A. (N.S.)    786,   108   N.   W. 

the  employer."  902).     Discussing  the  former  of  these 

In  Shohoney  v.  Quincy,  0.  &  K.  C.  R.  objections,  the  court,  after  mentioning 

Co.    (1910)    231    Mo.    131,    132    S.    W.  that  the  clause  in  question  had  been  in- 

1059,  Ann.  Cas.  1912  A,  1143,  the  court  serted  in  the  enactment,  in  consequence 

said:      "The    fellow-servant    act    being  of  the  state  court's  having  decided  that 
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In  South  Carolina,  on  the  other  hand,  the  doctrine  has  been  adopt- 
ed, that  a  provision  of  this  tenor  would  be  invalid,  if  it  were  con- 
strued as  importing  that  a  member  of  a  relief  department,  after  hav- 


a  stipulation  in  a  contract  of  member- 
ship in  the  appellant's  relief  depart- 
ment, to  the  effect  that  the  acceptance 
of  the  specified  benefits  was  to  operate 
as  a  full  discharge,  did  not  fall  within 
the  prohibiting  of  the  enactment,  in  its 
original  form,  proceeded  thus:  "Mani- 
festly the  decision  that  the  existing 
statute  was  not  broad  enough  to  em- 
brace the  inhibition  did  not  prevent  the 
legislature  from  enlarging  its  scope  so 
that  it  should  be  included.  Nor  was 
the  holding  of  the  court  final  upon  the 
point  of  public  policy,  so  far  as  the 
power  of  the  legislature  is  concerned. 
The  legislature,  provided  it  acts  within 
its  constitutional  authority,  is  the  ar- 
biter of  the  public  policy  of  the  state. 
While  the  court,  unaided  by  legislative 
declaration  and  applying  the  principles 
of  the  common  law,  may  uphold  or  con- 
demn contracts  in  the  light  of  what  is 
conceived  to  be  public  policy,  its  de- 
termination as  a  rule  for  future  action 
must  yield  to  the  legislative  will  when 
expressed  in  accordance  with  the  organ- 
ic law.  If  the  legislature  had  the  pow- 
er to  incorporate  a  similar  provision 
in  the  statute  when  it  was  passed  origi- 
nally, it  had  the  same  power  with  re- 
gard to  future  transactions  to  enact  the 
amendment.  .  .  .  It  Is  urged,  how- 
ever, that  the  amendatory  act  prohibits 
the  making  of  a  contract  for  settlement 
'by  acts  done  after  the  liability  had  be- 
come fixed.'  The  acceptance  of  benefits 
is,  of  course,  an  act  done  after  the  in- 
jury, but  the  legal  consequences  sought 
to  be  attached  to  that  act  are  derived 
from  the  provision  in  the  contract  of 
membership.  The  stipulation  which  the 
statute  nullifies  is  one  made  in  advance 
of  the  injury,  that  the  subsequent  ac- 
ceptance of  benefits  shall  constitute  full 
satisfaction  of  the  claim  for  damages. 
It  is  in  this  aspect  that  the  question 
arises  as  to  the  restriction  of  liberty  of 
contract."  The  court  then  referred  to 
several  cases  in  which  the  doctrine  had 
been  asserted,  that  "the  right  to  make 
contracts"  is  embraced  In  the  conception 
of  liberty  guaranteed  by  the  Constitu- 
tion," and  continued  thus :  "In  dealing 
with  the  relation  of  employer  and  em- 
ployed, the  legislature  had  necessarily 
a  wide  field  of  discretion  in  order  that 


there  may  be  suitable  protection  of 
health  and  safety,  and  that  peace  and 
good  order  may  be  promoted  through 
regulations  designed  to  Insure  whole- 
some conditions  of  work  and  freedom 
from  oppression.  What  differences,  as 
to  the  extent  of  this  power,  may  exist 
with  respect  to  particular  employments, 
and  how  far  that  which  may  be  au- 
thorized as  to  one  department  of  activ- 
ity may  appear  to  be  arbitrary  in  an- 
other, must  be  determined  as  cases  are 
presented  for  decision.  But  it  is  well 
established  that,  so  far  as  its  regula- 
tions are  valid,  not  being  arbitrary  or 
unrelated  to  a  proper  purpose,  the  leg- 
islature undoubtedly  may  prevent  them 
from  being  nullified  by  prohibiting  con- 
tracts which  modification  or  waiver 
would  alter  or  Impair  the  obligation 
imposed.  If  the  legislature  may  require 
the  use  of  safety  devices,  it  may  pro- 
hibit agreements  to  dispense  with  them. 
If  it  may  restrict  employment  in  mines 
and  smelters  to  eight  hours  a  day,  it 
may  make  contracts  for  longer  service 
unlawful.  In  such  case  the  interference 
with  the  right  to  contract  is  incidental 
to  the  main  object  of  the  regulation, 
and  If  the  power  exists  to  accomplish 
the  latter,  the  interference  is  justified 
as  an  aid  to  its  exercise.  .  .  .  Here 
there  is  no  question  as  to  the  validity 
of  the  regulation  or  as  to  the  power  of 
the  state  to  impose  the  liability  which 
the  statute  prescribes.  The  statute  re- 
lates to  that  phase  of  the  relation  of 
master  and  servant  which  is  presented 
by  the  case  of  railroad  corporations.  It 
defined  the  liability  of  such  corpora- 
tions for  Injuries  resulting  from  negli- 
gence and  mismanagement  in  the  use 
and  operation  of  their  railways.  In  the 
cases  within  its  purview  it  extended 
the  liability  of  the  common  law  by 
abolishing  the  fellow-servant  rule.  Hav- 
ing authority  to  establish  this  regula- 
tion, It  is  manifest  that  the  legislature 
was  also  entitled  to  insure  its  efficacy 
by  prohibiting  contracts  in  derogation 
of  its  provisions.  In  the  exercise  of 
this  power,  the  legislature  was  not  lim- 
ited with  respect  either  to  the  form  of 
the  contract,  or  the  nature  of  the  con- 
sideration, or  the  absolute  or  condi- 
tional character  of  the  engagement.     It 
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ing  stipulated  that  if  lie  or  his  representatives  brought  suit  against 
his  employer,  all  ohligations  owed  to  him  by  the  department  should 
he  forfeited,  might  maintain  an  action  and  recover  full  compensa- 


"was  as  competent  to  prohibit  contracts, 
which  on  a  specified  event,  or  in  a  given 
contingency,  should  operate  to  relieve 
the  corporation  from  the  statutory  lia- 
hility  which  would  otherwise  exist,  as 
it  was  to  deny  validity  to  agreements  of 
absolute  waiver.  The  policy  of  the 
Amendatory  act  was  the  same  as  that 
•of  the  original  statute.  Its  provision 
that  contracts  of  insurance  relief,  bene- 
fit, or  indemnity,  and  the  acceptance  of 
.•such  benefits,  should  not  defeat  recovery 
Tinder  the  statute,  was  incidental  to  the 
regulation  it  was  intended  to  enforce. 
A.ssuming  the  right  of  enforcement,  the 
authority  to  enact  this  inhibition  cannot 
be  denied.  If  the  legislature  had  the 
power  to  prohibit  contracts  limiting 
the  liability  imposed,  it  certainly  could 
include  in  the  prohibition  stipulations 
■of  that  sort  in  contracts  of  insurance 
relief,  benefit,  or  indemnity,  as  well  as 
in  other  agreements.  But  if  the  legis- 
lature could  specifically  provide  that  no 
contract  for  insurance  relief  should 
limit  the  liability  for  damages,  upon 
what  ground  can  it  be  said  that  it  was 
heyond  the  legislative  authority  to  deny 
that  effect  to  the  payment  of  benefits, 
•or  the  acceptance  of  such  payment,  un- 
der the  contract?  The  asserted  distinc- 
tion is  sought  to  be  based  upon  the  fact 
that  under  the  contract  of  membership 
the  employee  has  an  election  after  the 
injury.  But  this  circumstance,  how- 
ever appropriate  it  may  be  for  legisla- 
tive consideration,  cannot  be  regarded 
as  defining  a  limitation  of  legislative 
power.  The  power  to  prohibit  contracts, 
in  any  case  where  it  exists,  necessarily 
implies  legislative  control  over  the 
-transaction,  despite  the  action  of  the 
parties.  Whether  this  control  may  be 
■exercised  in  a  particular  case  depends 
upon  the  relation  of  the  transaction  to 
"the  execution  of  a  policy  which  the 
state  is  competent  to  establish.  It  does 
not  aid  the  argument  to  describe  the 
defense  as  one  of  accord  and  satisfac- 
tion. The  payment  of  benefits  is  the 
performance  of  the  promise  to  pay  con- 
tained in  the  contract  of  membership. 
If  the  legislature  may  prohibit  the  ac- 
ceptance of  the  promise  as  a  substitu- 
-tion  for  the  statutory  liability,  it 
rshould  also  be  able  to  prevent  the  like 


substitution  of  its  performance."  With 
respect  to  the  second  objection  to  the 
enactment,  viz.,  that  it  constitutes  a 
denial  of  the  equal  protection  of  the 
laws,  the  court  said:  "It  is  urged  that 
the  prohibition  of  the  amendatory  act 
applies  only  to  those  employees  of  rail- 
road corporations  who  were  embraced 
within  the  provision  of  the  original 
statute,  and  to  the  enforcement  of  the 
particular  liabilities  which  that  statute 
defined.  The  limitation  to  a  particular 
class  of  employees  of  railroad  corpora- 
tions is  based  upon  the  decisions  of  the 
state  court  that  the  benefits  of  the  origi- 
nal statute  were  confined  to  those  who 
were  engaged  in  the  hazardous  busi- 
ness of  operating  railroads.  Deppe  v. 
Chicago,  B.  I.  &  P.  R.  Go.  (1872)  36 
Iowa,  52 ;  Malone  v.  Burlington,  C.  B.  & 
N.  R.  Go.  (1884)  65  Iowa,  417,  54  Am. 
Rep.  11,  21  N.  W.  756;  AJceson  v.  Ghi- 
cq,go  B.  <f  Q.  R.  Go.  (1898)  106  Iowa. 
54,  75  N.  W.  676.  It  is  said  that  all 
employees  of  the  plaintiffs  in  error  may 
become  members  of  the  relief  depart- 
ment, and  that  the  limited  application 
of  the  amendment,  as  to  the  effect  of 
the  acceptance  of  benefits  under  the 
membership  contract,  is  an  invalid  dis- 
crimination. It  was,  however,  entirely 
compotent  for  the  legislature  in  enact- 
ing the  prohibition,  for  the  purpose  of 
securing  the  enforcement  of  the  liability 
it  had  defined,  to  limit  it  to  those 
cases  in  which  the  liability  arose.  As 
the  purpose  of  the  amendment  was  to 
supplement  the  original  statute,  the 
classification  was  properly  the  same. 
And  with  respect  to  subsequent  trans- 
actions the  amendment  must  be  regard- 
ed as  having  the  same  validity  as  it 
would  have  had  if  it  had  formed  a 
part  of  the  earlier  enactment.  No  criti- 
cism on  the  ground  of  discrimination 
can  successfully  be  addressed  to  the 
amendatory  act  which  would  not  like- 
wise impeach  the  statute  in  its  earlier 
form."  The  essence  of  the  argument 
of  the  state  court  is  contained  in  the 
following  passages  found  in  the  judg- 
ment overruling  the  demurrer:  "It 
may  well  be  said  that,  if  the  legisla- 
ture believe  that,  by  reason  of  the  rela- 
tions between  employer  and  employee, 
or   by   reason   of  the   peculiar   circum- 
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tion,  and  then  also  enforce  his  claims  under  the  relief  contract.^ 
But  the  theory  that  the  meaning  of  a  plain  and  unambiguous  enact- 
ment may  be  thus  restricted  on  the  mere  ground  that,  unless  it  ia 
so  restricted,  a  servant  will  sometimes  be  able  to  secure  a  larger 
amount  of  compensation  than  that  to  which  he  may  be  entitled  under 
common-law  principles,  is  manifestly  unsound. 


stances  liable  to  surround  the  latter 
when  called  upon  to  exercise  his  option, 
the  practical  operation  of  the  relief 
plan  might  be  to  relieve  the  company 
irom  its  statutory  liability  without  a 
corresponding  adequate  benefit  to  the 
employee,  then  an  amendment  specifical- 
ly including  the  relief  contract  within 
the  prohibition  of  the  statute  would 
not  be  an  unreasonable  stretch  of  leg- 
islative power.  .  .  .  Conceding  that 
it  is  beyond  the  power  of  the  state  to 
take  from  the  employer  the  right  to 
discharge  his  employee,  or  from  the  em- 
ployee the  equal  right  to  leave  the  serv- 
ice of  his  employer,  with  or  without 
cause,  subject,  of  course,  to  any  legiti- 
mate claim  for  damages  for  violation 
of  contract,  it  is  none  the  less  true  that 
the  state  may  still  properly  provide 
that  no  contract  into  which  the  em- 
ployer invites  his  employee,  under  the 
express  or  implied  threat  that  his  re- 
fusal will  mark  him  as  the  first  to  be 
disr-barged  from  employment,  shall  be 
of  any  avail  as  a  defense  to  an  action 
for  the  enforcement  of  a  statutory  lia- 
bility created  for  his  benefit." 

5  Sturgiss  v.  Atlantic  Coast  Line  R. 
Co.  (1908)  80  S.  C.  167,  60  S.  E.  939, 
61  S.  E.  261.  The  decision  of  the  lower 
court  was  afiirmed,  the  members  of  the 
supreme  court  being  equally  divided. 
Jones,  J.,  one  of  the  judges  who  was 
in  favor  of  the  affirmation,  reasoned 
thus:  "The  statute  does  not  declare 
that  a  relief  department,  such  as  is 
shown  in  this  case,  is  obnoxious  to  the 
public  health,  morals,  safety,  or  wel- 
fare. Indeed,  it  assumes  the  beneficial 
character  of  such  an  association  by  re- 
quiring the  payment  of  the  'benefits'  to 
those  enabled  to  receive  them  under  the 
contract.  Is  plaintiff  entitled  to  recov- 
er the  benefits  under  the  contract?  No, 
he  has  expressly  stipulated  not  to  be  en- 
titled to  recover  them  upon  the  happen- 
ing of  the  conditions  existing  in  this 
case.  His  action  is  upon  the  contract. 
Shall  he  be  allowed  to  enforce  the  con- 
tract in  so  far  as  it  benefits  him,  and 


repudiate  it  in  so  far  as  it  benefits  the 
other  party?  Surely  it  would  be  very 
unjust  to  allow  this.  The  statute  goes 
on  to  provide  that  the  acceptance  of 
benefits  shall  not  estop  from  recovering^ 
damages  for  negligent  injury  or  death, 
and  declares  void  any  contract  to  the 
contrary  and  any  receipt  or  release  giv- 
en in  consideration  of  the  payment  of 
such  benefits,  but  it  nowhere  declares- 
that  a  member  after  full  compensation 
for  the  negligent  injury  is  still  enti- 
tled to  recover  of  the  same  defendant 
the  benefits  which  he  agreed  to  waive 
by  accepting  compensation  in  such  oth- 
er mode." 

This  decision  was  relied  on  in  Atlan- 
tic Coast  Line  R.  Co.  v.  Dunning 
(1908)  94  C.  C.  A.  128,  166  Fed.  850, 
859,  860,  as  embodying  the  doctrine 
accepted  by  the  state  courts,  and  there- 
fore binding  in  a  Federal  court.  The 
following  extract  from  the  opinion  may 
be  quoted:  "With  respect  to  the  valid- 
ity of  the  contract  under  South  Caro- 
lina statute,  it  is  to  be  noticed  that  it. 
does  not  forbid  making  such  a  contract,, 
but,  having  been  made,  the  statute  in 
terms  requires  the  employer  to  pay  the' 
employee  the  amount  of  benefits  to 
which  by  the  contract  the  employee  is 
entitled,  and  then  provides  that  not- 
withstanding the  acceptance  of  payment 
the  employer  shall  still  continue  liable 
to  the  employee,  if  the  injury  was^ 
caused  by  negligence  of  the  employer, 
to  the  same  extent  as  if  the  employee 
had  not  elected  to  accept  and  been  paid 
the  benefits  of  the  contract.  This  is 
different  from  §  3  of  the  act  of  Con- 
gress of  June  11,  1906,  34  Stat,  at  L. 
232,  chap.  3073,  U.  S.  Comp.  Stat. 
Supp.  1907,  p.  891,  relating  to  the  lia- 
bility of  interstate  carriers  to  their 
employees  (passed  since  this  suit  was 
instituted),  which,  while  it  provides 
that  no  contract,  such  as  the  one  in 
question,  nor  the  acceptance  of  benefits 
under  it,  shall  be  a  bar  to  an  action 
of  damages  against  the  carrier,  provides 
that  the  carrier  may  set  off  in  any  such 
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2860.  Enactments  excluding  the  defense  of  assumption  of  risks. — 
An  enactment  under  which  railroad  companies  are  precluded  from 
availing  themselves  of  the  defense  of  an  assumption  of  the  risk  in 
question,  where  the  servant  has  notified  his  superior  of  the  defective 
conditions  which  caused  his  injury,  or  where  the  employer  already 
knows  of  the  defect,  has  been  sustained,  against  the  objections  that 
it  denies  the  equal  protection  of  the  laws,  that  it  interferes  with 
vested  rights,  and  that  it  impairs  the  obligation  of  contract.^ 

2861.  Enactments  excluding  the  defense  of  contributory  negligence. — 
It  seems  clear,  both  as  principle  and  authority,  that  a  legislature 
does  not  transcend  its  powers  by  declaring  either  that  contributory 
negligence  shall  not  be  a  valid  defense  at  all  to  an  action  brought 
by  a  servant,  or  that  it  shall  merely  serve  as  a  ground  for  diminish- 
ing the  amount  of  damages  recoverable.^ 


action  the  amount  which  it  has  contrib- 
uted toward  the  benefits  so  paid.  This 
provision  would  seem  to  afford  an  ele- 
ment of  fairness  and  equality  which  the 
South  Carolina  statute  lacks,  in  that  it 
does  not  require  one  of  the  parties  to 
the  contract  to  fulfil  his  obligations 
and  release  the  other  party." 

1  Missouri,  K.  &  T.  R.  Co.  v.  Bailey 
(1909)  53  Tex.  Civ.  App.  295,  115  S. 
W.  601.  The  constitutionality  of  this 
enactment  was  also  affirmed  in  El 
Paso  &  8.  W.  R.  Co.  v.  Alexander 
(1909)  —  Tex.  Civ.  App.  — .  117  S.  W. 
927. 

1  In  Missouri  P.  R.  Co.  v.  Castle 
(1912)  224  U.  S.  541,  56  L.  ed.  875, 
32  Sup.  Ct.  Rep.  606,  affirming  (1909) 
97  C.  C.  A.  124,  172  Fed.  841,  the  clause 
in  Neb.  Laws  1907,  p.  192,  chap.  48, 
§  2,  which  provides  for  the  application 
of  the  rule  of  comparative  negligence 
in  actions  by  employees  against  rail- 
road companies  for  personal  injuries, 
was  sustained  against  the  objections 
that  "it  deprived  'of  the  defense  of  con- 
tributory negligence  accorded  to  all  oth- 
er litigants,  persons,  or  corporations 
within  the  state  of  Nebraska,' "  and 
that  it  "established  and  enforced 
against  railroads  a  rule  of  damages  not 
applicable  to  any  other  litigant  in  sim- 
ilar cases,  whereby  the  privileges  and 
immunities  of  the  company  as  a  citi- 
zen of  the  United  States  within  the 
jurisdiction  of  the  state  of  Nebraska 
were  abridged,  and  it  was  denied  the 
equal  protection  of  the  laws  in  violation 
of  the  14th  Amendment."     The  follow- 


ing remarks  of  the  court  of  appeals  may 
be  quoted:  "It  is  only  when,  in  the- 
opinion  of  the  court,  there  is  no  ques- 
tion of  negligence  or  contributory  ileg- 
ligence  as  a  matter  of  fact  that  cases 
are  taken  from  the  jury,  under  exist- 
ing practice.  In  so  far  as  the  statute- 
creates  the  rule  of  comparative  negli- 
gence, it  in  no  wise  tends  to  destroy  any 
of  the  constitutional  rights  of  defend- 
ant. The  rule  of  comparative  negli- 
gence was  adopted  by  some  courts  of 
their  own  motion,  and  not  until  it  was 
demonstrated  that  the  rule  is  imprac- 
ticable in  cases  tried  to  a  jury  was  it 
discarded,  as  in  theory  it  is  a  just  rule 
and  is  continually  enforced  by  the 
courts  of  admiralty,  where  the  trained 
minds  of  judges  are  able  to  compare  the 
faults  of  vessels  in  collision.  It  is  not 
a  question  here,  however,  whether  the 
rule  ought  to  be  adopted,  but  whether 
the  legislature  of  Nebraska  had  the 
power  so  to  do.  Of  this  we  have  no 
question.  If  the  legislature  has  the 
power  to  take  away  the  defense  that 
the  injury  sued  for  was  committed  by 
fellow  servants,  it  certainly  has  the 
right  to  modify  the  rule  that  any  neg- 
ligence of  a  plaintiff  directly  contribut- 
ing to  his  injury  will  defeat  his  re- 
covery." 

In  St.  Louis,  S.  F.  &  T.  R.  Co.  v.  Tay- 
lor (1911)  —  Tex.  Civ.  App.  — ,  134  S. 
W.  819,  a  similar  provision  was  held 
not  to  be  invalid  as  class  legislation,  in 
that  it  exempts  from  responsibility  for 
contributory  negligence  only  such  per- 
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2862.  Enactments  rendering  it  unlawful  to  treat  membership  of  a 
labor  union  as  a  ground  for  refusing  employment  or  dismissing  there- 
from.— a.  Federal  enactment. — The  congressional  act  which  provides 
that  any  interstate  carrier,  or  any  "officer,  agent,  or  receiver"  of  such 
a  carrier,  "who  shall  require  any  employee,  or  any  person  seeking  em- 
ployment, as  a  condition  of  such  employment  to  enter  into  an  agree- 
ment, either  written  or  verbal,  not  to  become  or  remain  a  member  of 
any  labor  corporation,  association,  or  organization,  or  who  shall 
threaten  any  employee  with  loss  of  employment,  or  shall  unjustly 
discriminate  against  any  employee  because  of  his  membership  in  such 
a  labor  corporation,"  etc.,  has  been  declared  invalid,  as  being  an  un- 
warrantable invasion  both  of  personal  liberty  and  of  a  right  of  prop- 
erty.^ 

For  the  other  points  decided  in  this  case,  see  §  2801,  ante. 


sons  as  are  employees  of  common  car- 
riers by  railroad. 

In  St.  Louis,  I.  M.  &  8.  R.  Co.  v.  Mc- 
Namare  (1909)  91  Ark.  515,  122  S.  W. 
102,  it  -was  held  that  Mo.  Laws  1907, 
p.  181,  declaring  that  the  contributory 
negligence  of  a  person  injured  through 
the  failure  of  a  railroad  company  to 
comply  with  the  provisions  of  the  stat- 
ute which  requires  the  blocking  of 
switches,  etc.,  shall  not  relieve  the  com- 
pany of  liability,  is  not  unconstitution- 
al, as  depriving  it  of  its  property  with- 
out due  process  of  law.  The  statute 
thus  sustained  had,  after  its  original 
enactment,  been  annulled  on  a  purely 
technical  ground.  See  Wells  v.  Missou- 
ri P.  R.  Co.  (1892)  110  Mo.  286,  15 
L.R.A.  847,  19  S.  W.  530.  Afterwards, 
without  re-enactment,  it  was  carried 
into  the  Rev.  Stat,  of  1899.  In  Bran- 
nock  V.  8t.  Louis,  31.  &  8.  E.  R.  Go. 
(1906)  200  Mo.  561,  118  Am.  St.  Rep. 
695,  98  S.  E.  604,  it  was  held  that  its 
inclusion  in  those  statutes  did  not 
amount  to  a  re-enactment,  and  conse- 
quently that  the  defendant's  plea  of 
contributory  negligence  had  been  im- 
properly struck  out.  It  was  then  re-en- 
acted in  the  Laws  of  1907. 

Compare  also  Quackenhush  v.  Wis- 
consin &  M.  R.  Co.  (1885)  62  Wis.  411, 
22  N.  W.  519,  where  it  was  held  that  a 
statute  which  excludes  the  defense  of 
contributory  negligence,  and  imposes  an 
absolute  liability  on  railway  companies 


for  injuries  received  by  any  person  in 
consequence  of  their  failure  to  fence 
their  roads,  is  not  unconstitutional. 
Such  a  liability  is  merely  a  penalty  for 
failure  to  conform  to  a  regulation  con- 
sidered by  the  legislature  to  be  essen- 
tial for  the  protection  of  life  and  prop- 
erty. 

In  Notches!  &  8.  R.  Co.  v.  Crawford 
(1911)  99  Miss.  697,  55  So.  59,  an  ac- 
tion for  injuries  received  by  a  brake- 
man  while  coupling  cars,  it  was  held 
that  the  validity  of  the  general  Missis- 
sippi statute.  Acts  1910,  chap.  135,  pro- 
viding that  in  all  actions  for  injuries 
contributory  negligence  shall  not  bar 
a  recovery,  but  the  damages  shall  be 
diminished,  could  not  be  questioned  on 
the  ground  that  it  is  violative  of  Const. 
3890,  §  193,  declaring  that  knowledge 
by  any  employee  of  defective  appliances 
shall  not  be  a  defense  in  an  action  for 
injury  caused  thereby,  except  as  to 
conductors  and  engineers  in  charge  of 
unsafe  cars  or  engines. 

lln  Adair  v.  United  States  (1908) 
208  U.  S.  161,  52  L.  ed.  436,  28  Sup.  Ct. 
Rep.  277,  13  Ann.  Cas.  764  (act  of 
June  1,  1898,  U.  S.  Comp.  Stat.  1901, 
p.  3205),  the  court  said:  "Without 
stopping  to  consider  what  would  have 
been  the  rights  of  the  railroad  com- 
pany under  the  5th  Amendment,  had 
it  been  indicted  under  the  act  of  Con- 
gress, it  is  sufficient  in  this  case  to  say 
that,  as  agent  of  the  railroad  company 
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h.  Illinois. — A  statute  declaring  it  unlawful  for  any  person  to  at- 
tempt by  discharge,  or  threats  of  discharge,  to  keep  the  employee  from 
joining  or  belonging  to  a  labor  organization,  has  been  held  invalid  on 
the  grounds  (1)  that  it  improperly  interfered  with  the  right  of  con- 
tract, and  (2)  that  it  discriminated  in  favor  of  members  of  such  or- 
ganizations.^ 


and  as  such  responsible  for  the  conduct 
of  the  business  of  one  of  its  depart- 
ments, it  was  the  defendant  Adair's 
right — and  that  right  inhered  in  his 
personal  liberty,  and  was  also  a  right 
of  property — to  serve  his  employer  as 
best  he  could,  so  long  as  he  did  noth- 
ing that  was  reasonably  forbidden  by 
law  as  injurious  to  the  public  inter- 
ests. It  was  the  right  of  the  defend- 
ant to  prescribe  the  terms  upon  which 
the  services  of  Coppage  would  be  ac- 
cepted, and  it  was  the  right  of  Cop- 
page  to  become  or  not,  as  he  chose, 
an  employee  of  the  railroad  company 
upon  the  terms  offered  to  him.  Mr. 
Cooley  in  his  treatise  on  Torts,  p.  278, 
well  says :  'It  is  a  part  of  every 
man's  civil  rights  that  he  be  left  at 
liberty  to  refuse  business  relations 
with  any  person  whomsoever,  whether 
the  refusal  rests  upon  reason,  or  is 
the  result  of  whim,  caprice,  prejudice, 
or  malice.  With  his  reasons  neither 
the  public  nor  third  persons  have  any 
legal  concern.  It  is  also  his  right  to 
have  business  relations  with  anyone 
with  whom  he  can  make  contracts,  and 
if  he  is  wrongfully  deprived  of  this 
right  by  others,  he  is  entitled  to  re- 
dress.' .  .  .  While,  as  already  sug- 
gested, the  rights  of  liberty  and  prop- 
erty guaranteed  by  the  Constitution 
against  deprivation  without  due  proc- 
ess of  law  are  subject  to  such  reason- 
able restraints  as  the  common  good  or 
the  general  welfare  may  require,  it  is 
not  within  the  functions  of  govern- 
ment— at  least  in  the  absence  of  con- 
tract between  the  parties — to  compel 
any  person  in  the  course  of  his  busi- 
ness and  against  his  will  to  accept  or 
retain  the  personal  services  of  another, 
or  to  compel  any  person,  against  his 
will,  to  perform  personal  services  for 
another.  The  right  ...  to  sell 
his  labor  upon  such  terms  as  he  deems 
proper  is,  in  its  essence,  the  same  as 
the  right  of  the  purchaser  of  labor  to 
prescribe  the  conditions  upon  which  he 
will  accept  such  labor  from  the  person 


offering  to  sell  it.  So,  the  right  of  the 
employee  to  quit  the  service  of  the 
employer,  for  whatever  reason,  is  the 
same  as  the  right  of  the  employer,  for 
whatever  reason,  to  dispense  with  the 
services  of  such  employee.  It  was  the 
legal  right  of  the  defendant  Adair — 
however  unwise  such  a  course  might 
have  been — to  discharge  Coppage  be- 
cause of  his  being  a  member  of  a  labor 
organization,  as  it  was  the  legal  right 
of  Coppage,  if  he  saw  fit  to  do  so — 
however  unwise  such  a  course  on  his 
part  might  have  been — to  quit  the  serv- 
ice in  which  he  was  engaged,  because 
the  defendant  employed  some  persons 
who  were  not  members  of  a  labor  or- 
ganization. In  all  such  particulars 
the  employer  and  the  employee  have 
equality  of  right,  and  any  legislation 
that  disturbs  that  equality  is  an  arbi- 
trary interference  with  the  liberty  of 
contract,  which  no  government  can  le- 
gally justify  in  a  free  land. 
In  the  absence,  ...  of  a  valid 
contract  between  the  parties  control- 
ling their  conduct  towards  each  other 
and  fixing  a  period  of  service,  it  can- 
not be,  we  repeat,  that  an  employer  is 
under  any  legal  obligation,  against  his 
will,  to  retain  an  employee  in  his  per- 
sonal service  any  more  than  an  em- 
ployee can  be  compelled,  against  his 
will,  to  remain  in  the  personal  serv- 
ice of  another." 

i  Gillespie  v.  People  (1900)  188  111. 
176,  52  L.R.A.  283,  80  Am.  St.  Rep. 
176,  58  N.  E.  1007.  With  regard  to 
the  former  of  these  grounds,  the  court 
said:  "If  an  owner  cannot  be  deprived 
of  his  property  without  due  process  of 
law,  he  cannot  be  deprived  of  any  of 
the  essential  attributes  which  belong 
to  the  right  of  property  without  due 
process  of  law.  Labor  is  property. 
The  laborer  has  the  same  right  to  sell 
his  labor,  and  to  contract  with  refer- 
ence thereto,  as  any  other  property 
owner.  The  right  of  property  involves, 
as  one  of  its  essential  attributes,  the 
right,   not   only   to   contract,   but   also 
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c.  Kansas. — A  statute  declaring  it  to  be  unlawful  to  discharge  an 
employee  because  he  belonged  to  a  labor  organization,  and  providing 
for  the  recovery  of  damages  for  such  discharge,  has  been  held  to  be 
invalid  on  the  ground  that  it  infringed  both  the  14th  Amendment  of 
the  Federal  Constitution,  and  the  provision  of  the  State  Bill  of  Eights 
Avhich  guarantees  to  every  citizen  life,  liberty,  and  the  pursuit  of 
happiness.' 

d.  Missouri. — An  act  which  prohibited  an  employer  or  other  per- 
son invested  with  authority  over  certain  classes  of  employees  from 


to  terminate  contracts.  .  .  .  Here 
the  employment,  as  has  already  been 
stated,  was  by  the  day;  and  at  the 
end  of  each  day  there  was  no  obliga- 
tion on  the  part  of  Gillespie  to  furnish 
another  day's  work,  and  no  obligation 
on  the  part  of  Gibbons  to  labor  for  Gil- 
lespie. At  the  time  of  the  alleged  of- 
fense there  was  in  fact  no  contract  of 
employment,  but  at  that  time  Gillespie 
said,  in  substance,  to  Gibbons,  I  am 
not  employing  union  men,  and,  if  you 
belong  to  the  union,  you  can  look  else- 
where for  employment.  This  was  not 
a  crime  on  the  part  of  the  plaintiff  in 
error,  Gillespie.  His  sole  offense  con- 
sisted in  refusing  to  give  employment 
to  a  man  who  belonged  to  a  union  labor 
organization.  In  other  words,  he 
merely  exercised  his  constitutional 
right  of  terminating  a  contract,  or  re- 
fusing to  make  a  contract.  Liberty  in- 
cludes, not  only  the  right  to  labor,  but 
to  refuse  labor,  and  consequently  the 
right  to  contract  to  labor  or  for  labor, 
and  to  terminate  such  contracts,  and  to 
refuse  to  make  such  contracts.  The 
legislature  cannot  prevent  persons  who 
are  sui  juris  from  laboring,  or  from 
making  such  contracts  as  they  may  see 
fit  to  make  relative  to  their  own  law- 
ful labor;  nor  has  it  any  power  by 
penal  laws  to  prevent  any  person,  with 
or  without  cause,  from  refusing  to  em- 
ploy another,  or  to  terminate  a  con- 
tract with  him,  subject  only  to  the  lia- 
bility to  respond  in  a  civil  action  for 
an  unwarranted  refusal  to  do  that 
which  has  been  agreed  upon.'' 

8  Goffeyville  Vitrified  Brick  d  Tile 
Co.  V.  Perry  (1903)  69  Kan.  297,  66 
L.R.A.  185,  76  Pac.  848,  1  Ann.  Gas. 
936  (Laws,  1897,  chap.  120).  The  court 
said:  "The  right  to  follow  any  lawful 
vocation,  and  to  make  contracts,  is  as 
completely  wittin  the  protection  of  the 


Constitution  as  the  right  to  hold  proper- 
ty free  from  unwarranted  seizure,  or  the 
liberty  to  go  when  and  where  one  will. 
One  of  the  ways  of  obtaining  property 
is  by  contract.  The  right,  therefore,  to 
contract  cannot  be  infringed  by  the  leg- 
islature without  violating  the  letter 
and  spirit  of  the  Constitution.  Every 
citizen  is  protected  in  his  right  to 
work  where  and  for  whom  he  will;  he 
may  select  not  only  his  employer,  but 
also  his  associates.  He  is  at  liberty  to 
refuse  to  continue  to  serve  one  who  has 
in  his  employ  a  person,  or  an  associa- 
tion of  persons,  objectionable  to  him. 
In  this  respect  the  rights  of  the  em- 
ployer and  the  employee  are  equal. 
Any  act  of  the  legislature  that  would 
undertake  to  impose  on  an  employer 
the  obligation  of  keeping  in  his  serv- 
ice one  whom,  for  any  reason,  he  should 
not  desire,  would  be  a  denial  of  his  con- 
stitutional right  to  make  and  termi- 
nate contracts,  and  to  acquire  and  hold 
property.  Equally  so  would  be  an  act 
the  provisions  of  which  should  be  in- 
tended to  require  one  to  remain  in  the 
service  of  one  whom  he  should  not  desire 
to  serve.  .  .  .  The  business  con- 
ducted by  the  defendant  was  its  prop- 
erty, and  in  the  exercise  of  this  own- 
ership it  is  protected  by  the  Constitu- 
tion. It  could  abandon  or  discontinue 
its  operation  at  pleasure.  It  had  the 
right,  beyond  the  possibility  of  legis- 
lative interference,  to  make  any  con- 
tract with  reference  thereto  not  in  vio- 
lation of  law.  In  the  operation  of  its 
property  it  may  employ  such  persons 
as  are  desirable,  and  discharge  without 
reason  those  who  are  undesirable.  It 
is  at  liberty  to  contract  for  the  serv- 
ices of  persons  in  any  manner  that  is 
satisfactory  to  both.  No  legislative  re- 
strictions can  be  imposed  upon  the  law- 
ful exercise  of  these  rights." 
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contracting  with  them  to  withdraw  from  any  trade  or  labor  union 
or  other  lawful  organization,  or  to  refrain  from  joining  such  organi- 
zation or  from  attending  any  lawful  meeting  or  assemblage,  and 
which  forbade  attempting  by  any  means  to  compel  or  coerce  any  em- 
ployee into  withdrawing  from  any  lawful  organization,  was  annulled 
on  the  grounds  (1)  that  it  was  an  unwarrantable  interference  with 
the  right  of  contract,  and  (2)  that  it  was  improper  class  legislation.* 

That  it  had  none  of  the  attributes  of  a  police  regulation  was  also 
denied  for  the  reason  that  it  did  not,  in  terms  or  by  implication,  pro- 
mote, or  tend  to  promote,  the  public  health,  welfare,  comfort,  or 
safety. 

e.  Nevada. — The  enactment  by  which  it  is  declared  to  be  "unlaw- 


i State  V.  Julow  (1895)  129  Mo.  163, 
29  L.R.A.  257,  50  Am.  St.  Eep.  443,  31 
S.  W.  781  (act  of  March  6,  1893,  p. 
187).  Under  the  first  of  these  heads 
the  court  made  the  following  remarks : 
"The  law  under  review  declares  that 
to  be  a  crime  which  consists  alone  in 
the  exercise  of  a  constitutional  right, 
to  wit,  that  of  terminating  a  contract, 
one  of  the  essential  attributes  of  prop- 
erty, indeed  property  itself,  under  pre- 
ceding definitions.  Brought  to  the  bar 
of  a  court  on  such  a  charge,  the  ac- 
cused would  have  been  prejudged  in  so 
far  as  the  criminality  of  the  act 
charged  is  concerned;  no  question  could 
there  be  made  or  admitted  as  to  the 
quality  of  the  act;  that  would  have 
been  settled  by  the  previous  legislative 
declaration,  and  it  would  only  remain 
to  find  the  fact  as  charged,  in  order 
to  declare  the  guilt  as  charged.  But 
the  fact  as  charged,  as  already  seen, 
is  not  a  crime,  and  will  not  be  a  crime, 
so  long  as  constitutional  guaranties 
and  constitutional  prohibitions  are  re- 
spected and  enforced.  If  an  owner,  etc., 
obeys  the  law  on  which  this  prosecu- 
tion rests,  he  is  thereby  deprived  of  a 
right  and  a  liberty  to  contract  or  ter- 
minate a  contract  as  all  others  may ;  if 
he  disobeys  it,  then  he  is  punished  for 
the  performance  of  an  act  wholly  inno- 
cent, unless  indeed  the  doing  of  such 
act  guaranteed  by  the  organic  law,  the 
exercise  of  a  right  of  which  the  legis- 
lature is  forbidden  to  deprive  him,  can, 
by  that  body,  be  conclusively  pro- 
nounced criminal.  We  deny  the  power 
of  the  legislature  to  do  this;  to  brand 
as  an  offense  that  which  the  Consti- 
tution   designates    and    declares    to    be 


a  right,  and  therefore  an  innocent  act; 
and  consequently  we  hold  that  the  stat- 
ute which  professes  to  exert  such  a 
power  is  nothing  more  nor  less  than 
a  'legislative  judgment,'  and  an  at- 
tempt to  deprive  all  who  are  included 
within  its  terms,  of  a  constitutional 
right  without  due  process  of  law."  Un- 
der the  second  head  the  court  observed: 
"Here  a  nontrade  union  man,  or  non- 
labor  union  man,  could  be  discharged 
without  ceremony,  without  let  or  hin- 
drance, whenever  the  employer  so  de- 
sired, with  or  without  reason  therefor, 
while  in  the  case  of  a  trade  union  or 
labor  union  man  he  could  not  be  dis- 
charged if  such  discharge  rested  on  the 
ground  of  his  being  a  member  of  such 
an  organization.  In  other  words,  the 
legislature  have  undertaken  to  limit 
the  power  of  the  owner  or  employer  as 
to  his  right  to  contract  with,  or  to 
terminate  a  contract  with  particular 
persons  of  a  class,  and  therefore  the 
statute  which  does  this  is  a  special,  not 
a  general  law,  and  therefore  violative 
of  the  Constitution.  .  .  .  The  leg- 
islature may  legislate  in  regard  to  a 
class  of  persons,  but  they  cannot  take 
what  may  be  termed  a  natural  class  of 
persons,  split  that  class  in  two,  and 
then  arbitrarily  designate  the  dissev- 
ered fractions  of  the  original  unit  as 
two  classes,  and  enact  different  rules  for 
the  government  of  each.  This  would 
be  mere  arbitrary  classification  with- 
out any  basis  of  reason  on  which  to 
rest,  and  would  resemble  a  classifica- 
tion of  men  by  the  color  of  their  hair 
or  other  individual  peculiarities,  some- 
thing not  competent  for  the  legislature 
to  do." 
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ful  for  any  person,  firm,  or  corporation  to  make  or  enter  into  any 
agreement,  either  oral  or  in  writing,  by  the  terms  of  which  any  em- 
ployee of  such  person,  firm,  or  corporation,  or  any  person  about  to 
enter  the  employ  of  such  person,  firm,  or  corporation  as  a  condition 
for  continuing  or  obtaining  such  employment,  shall  promise  or  agree 
not  to  become  or  continue  a  member  of  a  labor  organization,  or  shall 
promise  or  agree  to  become  or  continue  a  member  of  a  labor  organi- 
zation," has  been  pronounced  void  as  being  an  improper  interference 
with  the  right  of  contract  guaranteed  by  the  "due  process"  clause  of 
the  Federal  Constitution.' 

The  opinion  was  expressed  that  the  inclusion  in  the  statute  of 
"an  element  which  is  not  found  in  any  other  similar  statute  to  which 
attention  has  been  called,  in  that  it  prohibits  contracts  requiring  em- 
ployees to  join  a  union  as  a  condition  of  employment,  in  no  wise 
heals  its  invalidity;  the  added  element  simply  makes  larger  and 
wider  the  invasion  of  the  liberty  of  the  employer  to  fix  the  terms 
and  conditions  upon  which  he  will  contract  for  labor." 

/.  New  York. — The  "due  process"  clause  of  the  state  and  Federal 
Constitutions  was  held  in  the  case  cited  to  be  violated  by  an  enact- 
ment which  provided  that  "any  person  or  persons,  employer  or  em- 
ployers of  labor,  and  any  person  or  persons  of  any  corporation  or 
corporations,  on  behalf  of  such  corporation  or  corporations,  who  shall 
hereafter  coerce  or  compel  any  person  or  persons,  employee  or  em- 
ployees, laborer  or  mechanic,  to  enter  into  an  agreement,  either  writ- 
ten or  verbal,  from  such  person,  persons,  employee,  laborer,  or  me- 

5  In  Goldfield  Consol.  Mines  Co.  v.  ture  has  no  power  to  restrict  the  exer- 
Goldfield  Miners'  Union  (1908)  159  Fed.  cise  of  a  constitutional  right,  unless  the 
500,  Nev.  Laws  of  1903,  p.  207,  chap,  interests  of  the  public,  as  distinguished 
111),  the  court  said:  "It  is  a  constitu-  from  the  interests  of  the  individual,  or 
tional  right  of  an  employer  to  refuse  of  a  class  of  individuals,  demand  such 
to  have  business  relations  with  any  per-  restraint.  The  act  so  forbidden  by  the 
son  or  with  any  labor  organization,  and  legislature  must  be  detrimental  to  the 
it  is  immaterial  what  his  reasons  are,  public  welfare,  and  the  health,  safety, 
whether  good  or  bad,  well  or  ill  founded,  or  morals  of  the  community  to  justify 
or  entirely  trival  and  whimsical.  Under  such  interference.  There  can  be  no  pre- 
the  conditions  existing  in  Goldfleld  at  tense  here,  and  none  is  made,  that  the 
the  time  the  resolutions  were  published,  execution  of  such  a  contract  as  the  one 
it  is  possible  that  the  only  practical  in  question  has  any  tendency  to  injure 
metliod  of  exercising  this  right  was  to  the  health,  safety,  or  morals  of  the  pub- 
require  all  employees  to  refrain  from  be-  lie,  or  of  either  employer  or  employees, 
ing  or  becoming  members  of  the  Western  It  is  clear  that  the  Nevada  statute  de- 
Federation  of  Miners.  Thus  we  have  a  prives  the  employer  of  the  right  to  con- 
right  guaranteed  by  the  Constitution,  tract,  as  to  certain  matters  which  may 
and  its  exercise  blocked,  or  at  least  hin-  be  vital  to  him,  and  that  it  also,  while 
dered  and  restricted,  by  the  statute  of  not  preventing,  does  obstruct  the  cxer- 
Nevada.  It  is  too  clear  to  require  a  cise  of  his  right  to  exclude  objectionable 
citation  of  authorities  that  the  legisla-  persons  from  his  employ." 
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chanic,  not  to  join  or  become  a  member  of  any  labor  organization, 
as  a  condition  of  such  person  or  persons  securing  employment,  or 
continuing  in  the  employment  of  any  such  person  or  persons,  em- 
ployer or  employers,  corporation  or  corporations,  shall  be  deemed 
guilty  of  a  misdemeanor."  * 

g.  Ohio. — One  of  the  inferior  courts  has  pronounced  invalid  an 
enactment  declaring  it  to  be  unlawful  for  any  individual,  firm,  agent, 
officer,  or  employee  of  any  company  or  corporation,  to  prevent  em- 
ployees from  forming,  joining,  and  belonging  to  any  lavpful  labor 
organization,  and  any  such  individual,  etc.,  that  coerces  or  attempts 
to  coerce  employees  by  discharging  them,  or  threatening  to  discharge 
them,  because  of  their  connection  with  such  lawful  labor  organiza- 
tion, is  guilty  of  misdemeanor.''  By  another  such  court  the  same 
statute  has  been  held  to  be  in  conflict  with  the  provisions  of  the  Ohio 
Constitution  which  have  reference  to  the  protection  of  property.* 

h.  Wisconsin. — An  enactment  declaring  it  to  be  unlawful  "to  dis- 
charge an  employee  because  he  is  a  member  of  a  labor  organization" 
has  been  annulled,  as  being  an  infringement  of  the  right  to  "liberty 
and  the  pursuit  of  happiness,"  which  is  guaranteed  by  the  state  and 


^People  T.  Mwrcus  (1906)  185  N.  Y. 
257,  7  L.I?..A.(N.S.)  282,  113  Am.  St. 
Rep.  902,  77  N.  E.  1073,  7  Ann.  Cas. 
118,  affirming  (1905)  110  App.  Div. 
255,  97  N.  Y.  Supp.  322  (Penal  Code, 
§§  171-2).  The  court  said:  "The  free 
and  untrammeled  right  to  contract  is  a 
part  of  the  liberty  guaranteed  to  every 
citizen  by  the  Federal  and  state  Con- 
stitutions. Personal  liberty  is  always 
subject  to  restraint  when  its  exercise 
aflfects  the  safety,  health,  or  moral  and 
general  welfare  of  the  public;  but,  sub- 
ject to  such  restraint,  an  employer  and 
employee  may  make  and  enforce  such 
contract  relating  to  labor  as  they  may 
agree  upon.  ...  In  'National  Pro- 
tective Asso.  V.  Gumming  (1902)  170  N. 
Y.  315,  58  L.R.A.  135,  88  Am.  St.  Eep. 
648,  63  N.  E.  369,  it  was  said  that  a  per- 
son may  refuse  to  work  for  another  on 
any  ground  that  he  may  regard  as  suf- 
ficient, and  the  employer  has  no  right 
to  demand  a  reason  for  it;  but  even 
if  the  reason  is  that  the  employee  re- 
fuses to  work  with  another  who  is  not  a 
member  of  his  organization,  it  does  not 
affect  his  right  to  stop  work,  or  to  re- 
fuse to  enter  upon  employment.  The 
converse  of  this  statement  must  be  true, 
and  an  employer  of  labor  may  refuse  to 


employ  a  person  who  is  a  member  of 
any  labor  organization,  or  he  may  make 
an  employment  conditional  upon  the 
person  employed  refraining  from  joining 
or  becoming  a  member  of  a  labor  organi- 
zation. It  is  a  well-known  fact  that 
combinations  of  employees  and  also  of 
employers  require  their  members  to  do 
or  refrain  from  doing  many  things 
which  they  deem  to  their  individual  and 
combined  advantage,  while  a  person  not 
a  member  of  such  an  organization  can 
act  in  accordance  with  the  terms  of  such 
agreement  as  he  may  choose  to  make. 
A  person  employing  labor  may  decide 
that  it  is  to  his  advantage  to  employ 
only  union  labor,  and  be  willing  to  enter 
into  an  agreement  necessary  to  procure 
such  labor;  or  he  may  decide  that  it 
is  to  his  advantage  to  employ  nonunion 
labor,  in  which  case  he  may  also  decide 
that  it  is  to  his  advantage  to  make  the 
employment  conditional  upon  an  agree- 
ment that  such  employee  will  not  join 
or  become  a  member  of  a  labor  organiza- 
tion." 

T  Davis  V.  State  (1893)  30  Ohio  L.  J. 
342,  11  Ohio  Dee.  Reprint,  894  (act 
of  April  14,  1892). 

i  State  V.  Bateman  (1900)  7  Ohio  N. 
P.  487,  10  Ohio  S.  &  C.  P.  Dec.  68 
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Federal  Constitutions.'     The  court  declined  to  adopt  the  view  that 
the  desirability  of  obviating  the  social  disturbances  which  are  fre- 


9  State  ex  rel.  Zillmer  v.  Kreutsberg 
(]902)  114  Wis.  530,  58  L.R.A.  748,  91 
Am.  St.  Rep.  934,  90  N.  W.  1098,  (Rev. 
Stat.  1898,  §  4466b,  as  amended  by  Laws 
1899,  chap.  332).  The  court  said:  "Free 
will  in  making  private  contracts,  and 
even  in  greater  degree  in  refusing  to 
make  them,  is  one  of  the  most  important 
and  sacred  of  the  individual  rights  in- 
tended to  be  protected.  That  the  pres- 
ent act  curtails  it  directly,  seriously, 
and  prejudicially,  cannot  be  doubted. 
The  success  in  life  of  the  employer  de- 
pends on  the  efficiency,  fidelity,  and 
loyalty  of  his  employees.  Without  en- 
larging upon  or  debating  the  relative  ad- 
vantages or  disadvantages  of  the  labor 
union,  either  to  its  members  or  to  the 
community  at  large,  it  is  axiomatic  that 
an  employer  cannot  have  undivided  fidel- 
ity, loyalty,  and  devotion  to  his  inter- 
ests from  an  employee  who  has  given  to 
an  association  right  to  control  his  con- 
duct. He  may,  by  its  decisions,  be  re- 
quired to  limit  the  amount  of  his  daily 
product.  He  may  be  restrained  from 
teaching  his  art  to  others.  He  may  be 
forbidden  to  work  in  association  with 
other  men  whose  service  the  employer 
desires.  He  may  not  be  at  liberty  to 
work  with  such  machines  or  upon  such 
materials  or  products  as  the  employer 
deems  essential  to  his  success.  In  all 
these  respects  he  may  be  disabled  from 
the  full  degree  of  usefulness  attributable 
to  the  same  abilities  in  another  who  had 
not  yielded  up  to  an  association  any 
right  to  restrain  his  freedom  of  will  and 
exertion  in  his  employer's  behalf  accord- 
ing to  the  latter's  wishes.  Such  con- 
siderations an  employer  has  a  right  to 
deem  valid  reasons  for  preferring  not  to 
jeopardize  his  success  by  employing 
members  of  organizations.  A  man  who 
has,  by  agreement  or  otherwise,  shackled 
any  of  his  faculties — even  his  freedom 
of  will — may  well  be  considered  less  use- 
ful or  less  desirable  by  some  employers 
than  if  free  and  untrammeled.  Whether 
the  workman  can  find  in  his  membership 
in  such  organizations  advantages  and 
compensations  to  offset  his  lessened  de- 
sirability in  the  industrial  market  is  a 
question  each  must  decide  for  himself. 
His  right  to  freedom  in  so  doing  is  of 
the  same  grade  and  sacredness  as  that 
of  the  employer  to  consent  or  refuse  to 


employ  him  according  to  the  decision 
he  makes.  We  must  not  forget  that  our 
government  is  founded  on  the  idea  of 
equality  of  all  individuals  before  the 
law.  Such  restraints  as  may  be  placed 
on  one  may  be  placed  on  another.  If 
the  liberty  of  the  employer  to  contract 
or  refuse  to  contract  may  be  denied,  so 
may  that  of  the  employee.  In  answer- 
ing the  question  now  before  us,  we  may 
not  forget  the  possibility  of  being  called 
on  to  answer  whether  the  legislature 
may  make  a  criminal  of  the  employee 
who  quits,  for  example,  because  his  em- 
ployer joins  a  blacklisting  association ; 
because  nonunion  men  or  members  of 
some  other  union  are  employed,  or  non- 
union or  forbidden  machines  or  ma- 
terials are  used;  because  of  an  obnox- 
ious foreman;  because  excessive  hours  of 
work  are  required;  because  compelled 
to  trade  at  employer's  store  or  board 
at  his  boarding  house;  or  because  of  any 
other  fact  or  conduct  now  considered  en- 
tirely adequate  reason  for  refusing  or 
leaving  a  particular  service.  ...  Is 
it  within  the  legislative  power  to  make 
criminal  the  refusal  to  contract  with  an- 
other for  his  labor  for  any  reason  which 
the  employer  deems  cogent?  We  speak 
of  refusal  to  contract,  for,  while  the  act 
mentions  only  discharge,  it  is  in  no  wise 
limited  to  situations  where  there  is  any 
contract  or  other  right  to  continuance 
of  employment,  and  is  obviously  intend- 
ed by  the  framers  to  apply  generally  to 
the  relation  of  employer  and  employee, 
where,  as  common  knowledge  assures  us, 
there  is  usually  no  term  of  employment 
and  each  day  constitutes  a  new  contract. 
As  each  morning  comes,  the  employee  is 
free  to  decide  not  to  work,  the  employer 
to  decide  not  to  receive  him,  but  for  this 
statute.  That  the  act  in  question  in- 
vades the  liberty  of  the  employer  in  an 
extreme  degree,  and  in  a  respect  entitled 
to  be  held  sacred,  except  for  the  most 
cogent  and  urgent  countervailing  con- 
siderations, we  have  pointed  out.  Hard- 
ly any  of  the  personal  civil  rights  is 
higher  than  that  of  free  will  in  form- 
ing and  continuing  the  relation  of  mas- 
ter and  servant.  If  that  may  be  denied 
by  law,  the  result  is  legalized  thraldom, 
not  liberty, — certainly  not  to  the  labor- 
ing men  of  the  country.  This  aspect  of 
the  subject  is  too  clear  to  warrant  fur- 
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quently  incidental  to  disputes  between  employers  and  trade  unions  is 
a  circumstance  that  justifies  a  court  in  treating  such  an  enactment 
as  a  permissible  exercise  of  the  police  power." 

2863.  Enactments  providing  that  only  members  of  labor  unions  shall 
be  employed  on  public  work.— In  an  Illinois  case,  where  the  actual 
point  decided  was  that  a  provision  in  a  contract  for  a  public-school 
building,  which  required  the  employment  of  union  men,  was  invalid 
because  it  created  a  monopoly  in  their  favor  and  restricted  competi- 
tion by  preventing  contractors  from  employing  any  but  union  men, 
the  court  declared  it  to  be  "unquestionable  that  if  the  legislature 
should  enact  a  statute  containing  the  same  provision  as  this  contract 
in  regard  to  any  work  to  be  done  for  boards  of  education,  or  if  they 
should  by  a  statute  undertake  to  require  this  board,  as  the  agency  of 
the  state  in  the  management  of  school  affairs,     ...     to  adopt 


ther  discussion.  Is  there  any  conceiv- 
able reason  to  warrant  such  extreme  in- 
vasion of  individual  liberty?  Can  it  be 
necessary  to  the  reasonable  liberty  of 
others  under  the  law?  The  act  here 
charged  as  criminal  clearly  does  not  de- 
prive any  other  person  of  any  private 
or  civil  right.  Its  utmost  effect  is  to 
deny  privilege  of  contract,  but  no  right 
exists  to  enter  into  contract  with  an- 
other against  his  will.  The  maxim, 
Sic  utere  tuo  ut  non  alienum  Icedas,  can- 
not justify  restraint  of  acts  which  do 
not  injure  others  in  their  legal  rights. 
We  therefore  find  entirely  lacking  one  of 
the  requisites  of  the  police  power  to  re- 
strain conduct,  declared  by  many  au- 
thorities to  be  an  essential,  namely, 
that  such  conduct  shall  injuriously 
affect  the  rights  of  others.  .  .  .  But 
though  not  directly  injurious  to  the 
righte  of  other  individuals,  is  the  for- 
bidden act  injurious  to  the  welfare  of 
the  community?  Is  its  prohibition  so 
essential  to  the  existence  of  good  gov- 
ernment that  we  must  assume  the  Con- 
stitution builders  intended  the  liberty 
which  they  reserved  should  be  subject  to 
it  ?  Or  does  it  so  tend  to  promotion  of 
public  peace  or  safety  that  we  can  rea- 
sonably attribute  to  the  legislation  such 
a  purpose?  After  most  careful  considera- 
tion, we  find  ourselves  unable  to  reach 
an  afiirmative  answer  to  any  of  these 
pueries.  We  have  sought  to  give  to  the 
legislature  the  benefit  of  every  doubt." 
1'  In  this  connection  it  was  re- 
marked: "One  menace  to  public  welfare 
was  suggested  by  counsel  for  plaintiff 
M.  &  S.  Vol.  VIII.— 559a. 


in  error,  based  upon  the  assertion  that 
discharges  of  employees,  especially 
union  men,  are  likely  to  be  followed  by 
turbulence,  violence,  and  even  blood 
shed;  hence  that  it  was  proper  to  de- 
prive employers  of  their  rights,  pre- 
sumably because  they  are  ordinarily 
law-abiding  and  will  not  make  trouble. 
We  decline  to  acknowledge  as  a  fact 
that  the  laboring  men,  as  a  class,  union 
or  nonunion,  are  more  prone  to  law- 
breaking  or  violence  than  other  classes 
of  the  community,  or  to  adopt  the 
theory  that  the  legislature  so  assumed. 
But  even  if  that  assumption  were  made, 
it  would  constitute  no  justification  for 
depriving  one  man  of  his  liberty  of  con- 
tract, that  another  was  likely  to  commit 
crimes  or  breaches  of  the  peace.  As  well 
deny  the  right  of  private  ownership  of 
chattels  because  they  tempt  the  thief 
to  steal.  Neither  the  restriction  im- 
posed nor  the  penalty  is  at  all  relevant 
to  the  public  purpose  sought,  nor  to  the 
wrongful  acts  threatened.  .  .  .  We 
hold  that  freedom  to  make,  and  even 
more  to  refuse  to  make,  contracts  where- 
by no  rights  of  others  suffer,  cannot  be 
restricted,  unless  otherwise  will  result 
substantial  disturbance  of  the  public 
health,  safety,  or  welfare,  and  that  even 
a  possible  tendency  of  some  persons  to 
wrongfully  disturb  the  peace  when 
thwarted  of  their  will  constitutes  no 
justification  for  restraining  others  of 
their  just  rights;  nor,  if  so,  is  the  pres- 
ent act  at  all  calculated  or  reasonably 
necessary  to  prevent  the  only  suggested 
menace  to  the  community." 
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sucli  a  rule  or  insert  such  a  clause  in  its  contracts,  or  should  under- 
take to  authorize  it  to  do  so,  the  provision  would  be  absolutely  null 
and  void  as  in  conflict  with  the  Constitution  of  the  state."  '  But 
the  doctrine  embodied  in  this  statement  seems  to  be  essentially  in- 
consistent with  the  general  theory  propounded  in  a  more  recent  case 
by  the  Federal  Supreme  Court  with  regard  to  the  complete  authority 
which  a  a  legislature  possesses  in  respect  of  regulating  the  details 
of  municipal  administration.^  It  follows,  therefore,  that  unless  there 
is  some  adequate  reason  for  excepting  statutes  of  the  type  now  under 
review  from  the  operation  of  that  theory,  the  view  put  forward  in 
the  obiter  dictum  quoted  above  can  no  longer  be  deemed  correct.  The 
present  writer  confesses  his  inability  to  perceive  upon  what  ground 
such  an  exception  could  be  justified. 

The  correctness  of  two  decisions  by  which  the  Illinois  court  has 
annulled  municipal  ordinances  designed  to  benefit  labor  unions  is 
also  somewhat  questionable.  By  one  of  them  an  ordinance  which 
required  that  persons  contracting  for  the  performance  of  public  works 
should  agree  to  hire  only  members  of  labor  unions  was  pronounced 
invalid,  on  the  ground  (1)  that  it  amounted  to  a  discrimination  be- 
tween different  classes  of  citizens,  (2)  that  it  infringed  the  freedom 
of  contract,  and  (3)  that  it  laid  down  a  rule  which  restricted  com- 
petition and  increased  the  cost  of  work.'  Having  regard  to  the  con- 
sideration that  a  municipality  is  entitled  to  administer  its  business 
affairs  according  to  its  own  conception  of  what  is  expedient,  it  is 
difiicult  to  admit  the  conclusiveness  of  the  reasons  thus  assigned  for 
the  decision.  It  is  submitted  that  the  legality  of  what  is  essentially 
a  mere  statement  of  the  conditions  upon  which  a  municipality  is 
willing  to  have  work  performed  for  it  by  persons  other  than  its  own 
servants  cannot  properly  be  gauged  with  reference  to  the  same  cri- 
terion as  those  which  determine  the  validity  of  a  statute. 

In  another  case  it  was  held  that  an  ordinance  requiring  all  con- 
tracts for  city  printing  to  be  awarded  to  union  shops  only,  or  to  such 
as  are  able  to  show  the  union  label,  was  held  to  be  illegal,  as  tending 
to  create  monopoly  and  impose  an  additional  burden  on  taxpayers, 
who  are  entitled,  under  ]|  94  of  §  1  of  article  5  of  the  Illinois  city 
and  village  act  (Eev.  Stat.  1874,  p.  223),  to  have  such  contract  let 

I  Adams  v.   Brenan    (1898)    177    111.  the  validity  of  a  law  limiting  the  hours 

194,  42  L.R.A.  718,  69  Am.  St.  Rep.  222,  of  labor  on  public  work.     See  §  2829,  c, 

52  N.  E.  314.  ante. 

iAtlcin  V.  State  (1903)  191  U.  S.  207,        ^  Fiske  v.  People   (1900)   188  111.  206, 

48   L.  ed.   148,   24   Sup.   Ct.   Rep.    124,  52  L.R.A.  291,  58  N.  E.  985. 
where  the  actual  question  involved  was 
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to  the  lowest  bidder.*  But  a  provision  of  this  tenor  seems  to  be 
merely  a  formal  direction  as  to  the  procedure  to  be  followed  in  rela- 
tion to  bids  actually  submitted.  The  desirability  of  securing  a  per- 
fectly free  competition  in  tender  for  public  work  is  patent.  But 
this  object  ought  to  be  attained  by  a  specific  enactment  expressed 
in  appropriate  language,  and  not  by  straining  the  sense  of  one  which, 
on  its  face,  is  intended  for  a  different  purpose. 

2864.  Enactments  excepting  trade  unions  from  the  purview  of  anti- 
trust laws. —  a.  California. — ^It  has  been  held  tbat,  if  the  enactment 
in  question,  which  provides  that  no  combination  to  procure  any  act  to 
be  done  in  furtherance  of  any  trade  dispute  between  employers  and 
employees  shall  be  restrained,  etc.,  were  to  be  construed  as  forbidding 
a  court  to  restrain  a  labor  union  from  illegally  interfering  with  the 
business  of  a  former  employer  of  the  members,  it  would  be  void  (1) 
as  being  "violative  of  plaintiff's  constitutional  right  to  acquire, 
possess,  enjoy,  and  protect  property,"  ^  and  (2)  as  "creating  arbi- 
trarily and  without  reason  a  class  above  and  beyond  the  law  which 
is  applicable  to  all  other  individuals  and  classes."  ^ 

h.  Illinois.—  clause  amending  a  statute  by  which  combinations 
formed  for  the  purpose  of  raising  or  maintaining  wages  were  ex- 
empted from  the  penalties  imposed  upon  persons  forming  pools, 
trusts,  and  combinations,  was  held  to  be  an  unlawful  discrimination 
in  favor  of  the  class  of  persons  to  which  the  clause  was  applicable.' 

*Eolden  v.  Alton  (1899)  179  111.  318,  "It  would  legalize  a  combination  in  re- 
53  K.  E.  556.  The  court  said:  "There  straint  of  trade  or  commerce,  entered 
is  here  an  unequivocal  admission  of  an  into  by  a  trades  union,  which  would  be 
arbitrary  exclusion  from  the  privilege  of  illegal  if  entered  into  by  any  other 
contracting  with  the  city  or  laboring  for  persons  or  associations.  It  would  ex- 
it, of  a  portion  of  the  citizens,  for  the  empt  trades  unions  from  the  operation 
sole  reason  that  they  are  not  members  of  the  general  laws  of  the  land,  under 
of  an  association,  and  this  action  in-  circumstances  where  the  same  laws 
creases  the  cost  of  the  printing  to  the  would  operate  against  all  other  indi- 
injury  of  the  taxpayer.  It  is  immaterial  viduals,  combinations,  or  associations, 
whether  there  was  any  attempted  ordi-  It  is  thus  not  only  special  legislation, 
nance  as  a  basis  for  such  action,  or  obnoxious  to  the  Constitution  ( art.  4,  § 
whether  it  had  been  approved.  The  25,  subdivs.  3,  33),  but  it  still  further 
statute  and  the  ordinance  required  the  violates  the  Constitution  in  attempting 
contract  to  be  let  to  the  lowest  bidder,  to  grant  privileges  and  immunities  to 
and  this  implied  equal  opportunity  and  certain  citizens,  or  classes  of  citizens, 
freedom  in  all  who  might  choose  to  bid."  which,  upon  the  same  terms,  have  not 

1  Goldberg,   B.   &   Co.   v.   Stablemen's  been  granted  to  all  citizens.    Art.  1,  § 

Union   (1906)    149  Cal.  429,    8    L.R.A.  21." 

(N.S.)    460,    117  Am.  St.  Rep.  145,  86  3  People  ex  rel.  Akin  v.  Butler  Street 

Pac.  806,  9  Ann.  Gas.  1219,  and  the  case  Foundry  <t  Iron  Go.  (1903)  201  111.  236, 

cited  in  the  next  note  (construing  Laws  66  N.  E.  349  (act  of  1891,  §  2,  as  Amend- 

1903,  chap.  235).  ed  by  act  of  1893   [Kurd's    Rev.    Stat. 

i  Pierce  v.  Stablemen's  Union  (1909)  1899,  pp.  616,  617]). 
156  Cal.  70, 103  Pac.  324.  The  court  said: 
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c.  Nebraska. — ^A  statute  which  prohibits  the  formation  of  trusts, 
but  authorizes  "assemblies  or  associations  of  laboring  men  to  pass 
laws  and  adopt  such  regulations  as  they  may  think  proper,  in  refer- 
ence to  wages  and  the  compensation  of  labor,"  has  been  held  by  a 
Federal  court  to  be  invalid,  as  denying  the  equal  protection  of  the 
laws  to  persons  who  do  not  belong  to  such  organizations.*  The  su- 
preme court  of  the  state,  on  the  other  hand,  has  sustained  this  statute 
against  the  objection  that  it  contravenes  the  clause  of  the  state  Con- 
stitution which  forbids  the  granting  of  special  and  exclusive  privi- 
leges or  immunities.  °  But  if  the  decision  of  the  Federal  court  is 
correct,  the  fact  that  the  statute  is  not  within  the  prohibition  of  that 
clause  is  manifesly  ineffectual  to  save  it  from  condemnation.* 

d.  Missouri. — -The  enactment  which  provides  that  any  person  who 
shall  become  a  party  to  any  "pool,  trust,  agreement,  combination, 


*  Niagara  F.  7ws.  Co.  v.  Cornell 
(1901)  110  Fed.  816  (Laws  1897,  chap. 
79). 

i  Cleveland  v.  Anderson  (1900)  66 
Neb.  252,  5  L.R.A.(N.S.)  136,  92  N.  W. 
306.  The  court  said:  "If  laborers  are 
clearly  within  the  general  scope  and 
reason  of  the  act,  so  that  the  provisions 
exempting  them  from  its  operation  arbi- 
trarily permits  them  to  do  acts  in 
contravention  of  its  terms  and  purposes 
which  are  forbidden  to  the  public  at 
large,  there  can  be  no  doubt  the  statute 
must  fail.  ...  On  the  other  hand, 
if  the  legislature  has  made  a  reasonable 
classification, — not  a  mere  cloak  or 
cover  for  an  arbitrary  exemption  of  cer- 
tain persons  or  a  certain  class  of  per- 
sons, but  a  natural  and  proper  selection 
of  those  who,  upon  a  reasonable  view  of 
the  mischiefs  to  be  met,  should  be  sub- 
ject to  the  regulations  prescribed, — and 
the  law  is  made  to  operate  generally  and 
uniformly  upon  all  the  class  so  consti- 
tuted, the  constitutional  provision  in 
question  is  not  violated.  .  .  .  The 
question  to  be  determined  is  whether  the 
exception  ...  is  arbitrary  and 
without  sound  reason,  arising  from  the 
situation  and  circumstances  of  the  sub- 
ject of  the  legislation,  ...  or  based 
upon  a  reasonable  view  of  the  subject- 
matter,  and  the  different  conditions  it 
presents.  .  .  .  Applying  these  princi- 
ples ...  we  think  the  statute  is 
constitutional  and  valid.  In  its  letter 
and  spirit,  it  refers  only  to  combinations 
and  conspiracies  of  persons  engaged  in 
the  manufacture,  sale,  and  transporta- 


tion of  goods,  wares,  and  merchandise, 
to  prevent  or  hinder  competition,  and 
regulate  and  control  prices.  No  express 
exception  of  organizations  of  laborers, 
intended  to  maintain  or  advance  wages, 
was  necessary  to  exempt  them  from  its 
operation.  The  section  in  question  is  in- 
serted rather  out  of  abundance  ot 
caution,  to  prevent  judicial  extension 
of  the  terms  of  the  act  beyond  its  scope 
and  purpose,  than  to  grant  a  privilege 
or  immunity  to  persons  who  would 
otherwise  fall  within  its  terms.  The 
distinction  between  goods  and  merchan- 
dise produced  by  skill  and  labor,  and  the 
skill  and  labor  which  produce  them,  is 
manifest  and  reasonable.  The  statute 
does  not  say  that  laborers  who  have 
goods,  wares,  or  merchandise,  the 
product  of  labor,  for  sale,  may  combine 
to  advance  or  control  the  price,  but  only 
that  the  law  designed  to  prevent  combi- 
nations in  restraint  of  trade  in  such 
articles,  when  produced,  shall  not  be 
construed  to  affect  organizations  formed 
to  regulate  the  wages  or  compensation 
of  the  labor  and  skill  which  produce 
them.  .  .  .  Labor  and  skill  are  not 
articles  of  commerce, — at  least,  not  in 
the  same  sense  as  the  articles  thereby 
produced;  and  we  think  the  classifi- 
cation which  distinguishes  between 
them,  and  provides  for  a  diversity  of 
legislation  with  respect  to  them,  is 
reasonable  and  proper." 

6  In  the  opinion  of  the  state  court  no 
reference  was  made  to  the  Federal  de- 
cision, which  had  been  rendered  in  the 
preceding  year. 
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confederation,  or  understanding"  to  regulate  or  fix  the  price  of  any 
article  of  manufacture,  merchandise,  commodity,  etc.,  or  to  main- 
tain said  price  when  so  regulated  or  fixed,  or  to  fix  or  limit  the 
amount  or  quantity  of  any  article  of  manufacture,  merchandise, 
commodity,  etc.,  shall  be  deemed  guilty  of  a  conspiracy  to  defraud, 
has  been  sustained  against  the  objection  that  it  is  repugnant  to  the 
14th  Amendment  of  the  Federal  Constitution  in  two  particulars, 
viz.  (1)  "that  while  it  denounces  the  same  acts,  whether  com- 
mitted by  individuals  or  individuals  and  corporations,  it  imposes 
upon  the  latter  a  greater  and  different  punishment  from  that  im- 
posed upon  individuals;  and  (2)  that  it  unjustly  discriminates 
against  property  by  embracing  commodities  only,  and  not  including 
labor."  ' 


7  State  ex  inf.  Hadley  v.  Standard  Oil 
Co.  (1909)  218  Mo.  1,  116  S.  W.  902. 
Discussing  the  former  objection,  the 
court  said :  "In  answer  to  that,  it  may 
be  said  that  an  individual  is  a.  natural 
person,  created  by  his  Maker,  and  not 
by  law,  and  therrfore  has  no  franchises 
to  exercise  or  to  forfeit;  consequently 
the  same  punishment,  if  you  so  term  it, 
could  not,  in  the  very  nature  of  things, 
be  measured  out  to  the  individual  which 
should  be  measured  unto  a  corporation. 
While  it  is  true,  to  forfeit  the  charter 
of  a  corporation  for  usurpation  of  power 
is  equivalent  to  taking  its  life,  as  it 
were;  but  we  suppose  it  will  not  be  seri- 
ously argued  that,  because  the  statute 
does  not  demand  the  life  of  the  indi- 
vidual, as  it  does  that  of  the  corpo- 
ration, as  a  punishment  for  his  violation 
of  the  law,  the  law  should  and  must  be 
declared  unconstitutional  and  void  upon 
that  ground.  And,  upon  the  other  hand, 
where  a  statute  denounces  certain  acts, 
whether  committed  by  individuals  or 
corporations,  or  both,  it  should  not  be 
declared  unconstitutional  because  it  pro- 
vides for  imprisonment  of  the  former 
and  a  fine,  or  forfeiture  of  the  latter's 
charter,  as  punishment  for  their  viola- 
tion of  the  statute.  But  if  the  con- 
tention of  counsel  for  respondents  is 
sound,  then  any  individual  could  form 
an  unlawful  combination  in  restraint  of 
trade  with  any  corporation,  and  when 
proceeded  against  for  such  unlawful 
conduct,  either  one  or  both  of  theiu 
could  interpose  the  unconstitutionality 
of  the  statute,  because  the  punishment 
prescribed  against  each  is  not  the  same, 
but  different.    And  we  might  add  that. 


if  their  position  is  tenable,  then  the 
legislature  would  be  powerless  to  pro- 
vide for  the  imprisonment  of  the  one  be- 
cause it  could  not  imprison  the  other; 
nor  could  it  provide  for  the  forfeiture 
of  the  charter  of  the  corporation,  be- 
cause the  individual  would  have  none  to 
forfeit;  ergo  there  is  no  punishment  the 
legislature  could  provide,  excepting  a 
fine  against  each.  Such  a  contention  re- 
garding the  proposition  here  involved, 
if  followed  to  its  logical  conclusion, 
would  lead  to  an  absurdity,  and,  at  the 
same  time,  shows  the  unsoundness  of  re- 
spondents' contention."  The  second  ob- 
jection was  thus  disposed  of:  "While 
it  is  true  those  statutes  are  limited  in 
their  scope  and  operation  to  persons  and 
corporations  dealing  in  commodities, 
and  do  not  include  combinations  of  per- 
sons engaged  in  labor  pursuits,  yet  it 
must  be  borne  in  mind  that  the  differ- 
entiation between  labor  and  property  is 
so  great  that  they  do  not  belong  to  the 
same  general  or  natural  classification  of 
rights  or  things,  and  have  never  been  so 
recognized  by  the  common  law,  or  by 
legislative  enactments.  They  stand 
upon  entirely  different  footings,  and  the 
laws  pertaining  to  the  one  are  entirely 
different  from  those  pertaining  to  the 
other.  Labor  has  always  been  con- 
sidered in  the  nature  of  an  attribute 
to  man,  and  partakes  more  or  less  of 
his  individuality  and  personal  liberty, 
and  is  inseparable  from  his  person. 
Labor  and  labor  organizations  are  con- 
trolled and  protected  by  laws  enacted 
to  operate  largely  upon  the  individuals 
personally,  and  not  so  much  as  upon  the 
products    of    their    labor,    called    com- 
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e.  Texas. — A  statute  which  empowers  persons  engaged  in  labor  to 
form  trade  unions,  and  declares  that  its  provisions  shall  not  apply 
to  combinations  of  capital  formed  to  limit  the  production  or  con- 
sumption of  commodities,  or  in  restraint  of  trade,  etc.,  has  been  held 
not  to  engraft  such  exemptions  on  the  general  anti-trust  law  as  would 
render  it  unconstitutional.  The  second  statute  was  construed  as 
showing  that  it  was  not  the  intention  of  the  legislature  to  authorize 
anything  to  be  done  which  was  forbidden  by  the  first  one.* 

2865.  Enactments  denying  the  use  of  public  employment  offices  to 
employers  whose  employees  are  on  strike  or  locked  out. —  An  Illinois 
act  which  created  free  employment  offices,  as  a  means  of  assisting 
persons  in  search  of  employment  and  employers  needing  as- 
sistance, and  which  provided  in  one  of  its  clauses  that  the 
superintendent  of  an  office  should  in  no  case  furnish  employees 
or  a  list  of  employees  to  an  applicant  whose  employees  were  on  strike 
or  locked  out,  has  been  pronounced  invalid.*  The  ratio  decidendi 
was  that  this  clause  interfered  with  the  freedom  of  contract,  and 
discriminated  between  two  classes  of  employers;  and,  as  a  result  of 
that  discrimination,  also  affected  persons  who  might  desire  to  obtain 
work  from  the  class  of  employers  specified.^     It  was  also  held  thiu 

modities:    while,  upon  the  other  hand,  there  named,  but  it  also  affects  the  per- 

eommodities  are  nothing  but  property,  sons   seeking   employment    with    whom 

and  have  no  personal    connection    with  such  employers  might  otherwise  come  in 

the  owner  whatever.    Legislation  affect-  contact.     That  is  to  say,  not  only  the 

ing  property  and  property  rights  will  in  employers  whose  men  are  on  a  strike  or 

no   manner   interfere   with   the   person-  are  locked  out  are  affected  by  the  prohi- 

nel  of  the  owner.     But  that  is  not  true  bition,  but  laborers  or   employers    who 

of  laws  regarding  labor,  for  the  reason  might  desire  to  fill  the  places  of  the  eni- 

that  the  moment,  you  enact  laws  affect-  ployees  who  are  on  a  strike  or  are  lockeil 

ing  labor,  that  moment  and  by  that  law  out  are  also  affected  by  it.     The  appli- 

you  affect  the  personnel  of  the  laborer."  cants   for   employment   are  deprived  of 

8  Waters-Pierce     Oil     Go.     v.     State  the  privilege  of  working  for  the  class  of 

(1908)  48  Tex.  Civ.  App.  162,  106  S.  W.  employers  named  in  §  8.     That  section, 

918  ( construing  the  act  of  May  27, 1899,  therefore,    strikes    at    the    interests    of 

and  May  25,  1899 ) .  applicants  for  work  and    of    employers 

1  Mathews  v.  People    ( 1903 )    202  111.  seeking    work    or    labor.     An  employer 

389,  67  N.  E.  28  (act  of  April  11,  1899),  whose  workmen  have  left  him  and  gone 

overruling  Price  v.  People    (1901)    193  upon   a  strike,   particularly  when   they 

111.  114,  55  L.R.A.  588,  86  Am.  St.  Rep.  have    done    so    without  anv  justifiable 

306,  61  N.  E.  844,  to  the  extent  stated  cause,  is  entitled  to  contract  with  other 

in  §  2876,  post.  laborers  or  workmen  to  fill  the  places  of 

8  The  court  said:  "There  is  no  those  who  have  left  him.  Any  work- 
rational  basis  in  law  or  justice  for  this  man  seeking  work  has  a  right  to  malce  a 
distinction,  where  the  language  is  so  contract  with  such  an  employer  to  work 
broad  as  to  include  as  well  those  who  for  him  in  the  place  of  any  one  of  the 
have  caused  the  strike  or  lockout  for  men  who  have  left  him  to  go  out  upon  a 
good  reasons,  as  those  who  have  caused  strike.  Therefore,  the  prohibition,  con- 
such  strike  or  lockout  without  any  good  tained  in  §  8  strikes  at  the  right  of  con- 
reason.  The  prohibition  contained  in  §  tract,  both  on  the  part  of  the  laborer 
8  not  only  affects  the  class  of  employers  and    of    the  employer.     It  is  now  well 
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the  exceptive  clause  could  not  be  eliminated  without  producing  re- 
sults not  contemplated  by  the  legislature,  and  that  consequently  the 
entire  act  must  be  avoided. 

3866.  Enactments  relating  to  union  labels.— Enactments  intended 
for  the  protection  of  union  labels  have  been  attacked  in  several  cases, 
but  without  success,  on  the  ground  that  they  infringe  the  provisions 
of  state  Constitutions  which  forbid  the  legislature  to  grant  special 
rights   or  privileges  to   corporations,   associations,   or  individuals.* 

settled  that  the  privilege  of  contracting  31  S.  W.  9,  the  court  remarked:  "It  is 
is  both  a  liberty  and  a  property  right,  well  settled  law,  in  this  state  at  least, 
Liberty  includes  the  right  to  make  and  that  a  statute  relating  to  persons  or 
enforce  contracts,  because  the  right  to  things  as  a  class  is  a  general  law.  State 
make  and  enforce  contracts  is  included  ex  rel.  Ha/rris  v.  Herrmann  (1882)  75 
in  the  right  to  acquire  property.  Labor  Mo.  340;  State  ex  rel.  Lionberger  v. 
i?  property.  .  .  .  Section  8  draws  Tolle  (1880)  71  Mo.  645;  Lynch  v. 
an  unwarrantable  distinction  between  Murphy  (1893)  119  Mo.  163,  24  S.  W. 
workmen  who  apply  for  situations  to  774.  The  law  [act  of  1893]  does  not  re- 
employers  where  there  is  no  strike  or  late  to  particular  persons  or  things  of  a 
lockout,  and  workmen  who  do  not  so  ap-  class,  but  embraces  within  its  provi- 
ply,  and  it  also  draws  an  unwarrantable  sions  all  associations  or  unions  or  work- 
distinction  between  employers  who  may  ingmen,  and  clearly  does  not  fall  with- 
have  the  misfortune  to  be  victims  of  a  in  the  inhibition  of  the  Constitution." 
strike  or  lockout  and  employers  who  In  Schmalz  Y.Wooley  (1898)  57  N.  J. 
do  not  have  such  misfortune;  that  Eq.  303,  43  L.R.A.  86,  73  Am.  St.  Rep. 
is  to  say,  §  8  does  not  relate  to  persons  637,  41  Atl.  939,  reversing  (1898)  56  N. 
and  things  as  a  class,  or  to  all  em-  J.  Eq.  649,  39  Atl.  539,  the  statute  un- 
ployers,  but  only  to  those  who  have  not  der  review  (act  of  1889)  was  sustained 
been  the  victims  of  strikes  or  lockouts,  against  the  objection  that,  "as  the  priv- 
'Where  a  statute  does  this, — where  it  ileges  of  this  act  are  confined  to  asso- 
does  not  relate  to  persons  or  things  as  ciations  or  unions  of  workingmen  for 
a  class,  but  to  particular  persons  or  the  protection  of  goods  manufactured  by 
things  of  a  class, — it  is  a  special,  as  their  members,  and  are  not  offered  to 
distingnished  from  a  general,  law.'"  other  workingmen  who  may  not  choose 

1  In  Cohn  v.  People    (1894)    149  111.  to   form   associations   or   unions,   or   to 

486,  23  L.R.A.  821,  41  Am.  St.  Rep.  304,  persons    generally,    the    privileges    are 

37  N.  E.  60,  it  was  argued  that  under  therefore  exclusive  and  the  act  is  spee- 

the  statute  in  question    (act  of  1891)  ial."     The  court  said:   "All  the  legisla- 

while  "persons"  were  protected  in  their  tion  of  the  state  respecting  societies,  as- 

labels,  etc.,  without  regard  to  their  avo-  sociations,    and    corporations    is    based 

cations;  "associations  or  unions,  to  avail  upon  the  idea  that  privileges  which  are 

themselves  of  the  act,  must  be  associa-  denied  to  single  individuals  may  be  con- 

tions  or  unions  of  workingmen."  But  the  ferred  upon  groups  of  persons,  and  noth- 

court  said  that  this  contention  was  based  ing  in  the  Constitution  was  intended  to 

upon  a  misapprehension   of  the   statute,  subvert   this   doctrine.     If   the   legisla- 

and  that  it  was  clear  that  the  legisla-  ture  offers  to  any  class  of  persons  privi- 

ture  intended  that  any  person,  or  any  leges    peculiarly    appropriate    to    their 

association    of   whomsoever   formed,    or  class,  on  condition  that  several  of  them 

any  union  of  workingmen,  might  adopt  shall  unite  for  the  purpose  of  accepting 

such  label   etc  and   exercising  them,   the   Constitution 

In  People  v.  Dantuma  {1911)  252  in.  will    not    thereby    be    infringed.      The 

561,    39    L.R.A.(N.S.)     1190,    96   N.    E.  privileges  of  this  act  are  offered  to  all 

1087,  Ann.  Gas.  1912  D,  370,  the  valid-  workingmen   engaged    in   the   manufac- 

itv  of  the  same  statute  was  again  af-  ture  of  goods  who  thus  unite,  and  they 

fipnied  relate    to    goods    of    every    description 

In   State  v.  Bishop    (1895)    128  Mo.  manufactured      by      them.        Certainly 

373   29  L.R.A.  200,  49  Am.  St.  Rep.  569,  workingmen    engaged    in    the   manufac- 
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But  a  provision  which  purported  to  empower  the  party  injured  by  a 
violation  of  the  statute  to  fix,   within   the   limits   prescribed,   the 

ture  of  goods  constitute  a  distinct  class  privilege,  immunity,  or  franchise.  An 
of  persons,  and  there  is  a  manifest  ap-  exclusive  privilege  or  franchise  is, 
propriateneas  in  enabling  any  of  them  therefore,  authorized  if  obtained  under 
who  comply  with  the  act  to  provide  and  general  laws.  .  .  .  The  Constitution 
protect  a  mark  distinguishing  the  is  the  foundation  upon  which  the  public 
products  of  their  labor  and  skill.  Nor  policy  of  the  state  is  based.  It  em- 
is  it  at  all  necessary  that  a  similar  bodies  the  policy  of  our  government, 
privilege  should  be  given  to  those  who  It  authorizes  that  which  is  politic,  and 
are  not  workingmen,  but  are  only  em-  prohibits  that  which  is  deemed  impoli- 
ployers  of  workingmen.  Such  persons  tic.  Where,  therefore,  the  Constitution 
stand  in  a  different  class  with  respect  grants  or  authorizes  a  grant  through 
to  the  exercise  of  those  faculties  which  legislative  action  of  an  exclusive  privi- 
the  legislature  intended  to  foster."  lege,  it  must  be  deemed  to  be  in  accord 
In  Perkins  V.  Beer t  (1899)  158  N.  Y.  with  the  policy  of  the  state.  As  we 
306,  43  L.E.A.  858,  70  Am.  St.  Rep.  have  seen,  the  label  authorized  was  by 
483,  53  N.  E.  18,  the  court  thus  dealt  a,  general,  and  not  a  local,  act.  No 
with  the  contention  that  the  act  of  particular  association  or  union  has  been 
1889  for  the  better  protection  of  given  the  exclusive  privilege  of  adopt- 
skilled  labor,  and  for  the  registration  ing  a.  label,  but  every  association  or 
of  labels,  marks,  names,  brands,  or  de-  union  of  every  kind  of  workingmen  or 
vices  covering  the  products  of  such  women  is  given  the  right  to  adopt  its 
labor  of  associations  or  unions  of  work-  own  label,  which  may  indicate  its  own 
ingmen  or  women,  contravenes  the  pro-  workmanship.  It  consequently  follows 
vision  of  the  Constitution  which  pro-  that  whatever  discrimination  there  may 
hibits  the  passage  of  a  private  or  local  be  is  authorized,  and  therefore  not  un- 
bill  granting  "any  exclusive  privilege,  just,  and  that  the  privilege  granted 
immunity,  or  franchise  was  thus  dealt  under  the  general  law  is  in  accord  with 
with."  "There  is  nothing  in  the  title  public  policy.  .  .  .  We  have  not 
or  the  provisions  of  the  act  that  in  overlooked  the  intimation  that  the  pas- 
any  manner  limits  its  provisions  to  sage  of  this  act  was  procured  for  the 
any  particular  locality  of  the  state,  or  purpose  of  enabling  union  labor  or- 
to  any  designated  association  or  union  ganizations  to  boycott  nonunion  labor- 
of  workingmen  or  women.  Instead,  the  ers,  and  to  deprive  them  of  the  legiti- 
provisions  are  all  general,  including  mate  fruits  of  their  labors.  We  cannot, 
every  locality  in  the  entire  state,  and  however,  assume  that  such  was  the 
embracing  every  association  or  union  of  purpose  and  intent  of  the  legislature, 
workingmen  or  women  existing  or  that  or  that  the  association  of  which  the 
may  be  thereafter  organized.  It  is  in  plaintiff  is  president  will  resort  to  acts 
no  sense  local  or  private,  but  it  is  in  which  are  unlawful  and  criminal.  The 
every  sense  a  general  law.  .  .  .  It  is  act  allows  the  members  of  the  union  to 
insisted  that  the  act  is  unconstitutional  send  the  products  of  their  labors  into 
and  void,  for  the  reason  that  it  is  con-  the  markets  of  the  country,  marked  in 
trary  to  public  policy,  in  that  it  unjust-  such  a  way  as  to  indicate  the  character 
ly  discriminates  in  favor  of  the  labor  of  of  their  workmanship.  This  is  legiti- 
members  of  associations  or  unions  as  mate  and  proper.  It  is  a  right  that  the 
against  that  of  nonunion  workmen,  law  accords  to  every  manufacturer.  We 
The  questions  arising  under  this  conten-  must  assume,  therefore,  that  the  legis- 
tion  are  more  serious  and  require  de-  lature,  in  passing  the  act,  had  in  view 
liberate  consideration.  While  private  the  lawful  and  legitimate  purpose,  and 
and  local  bills,  granting  to  a  private  that  they  did  not  contemplate  that  the 
corporation,  association,  or  individual  provisions  of  the  act  might  be  used  for 
any  exclusive  privilege,  immunity,  or  illegitimate  purposes." 
franchise  whatever,  are  prohibited,  the  In  Com.  v.  Norton  (1901)  16  Pa. 
Constitution  authorizes  the  legislature  Super.  Ct.  423,  it  was  laid  down  that 
to  pass  general  laws  under  which  grants  the  provision  of  the  act  of  May  21, 
may  be  made  to  corporations,  associa-  1895,  making  it  a  misdemeanor  to  coun- 
tions,    or    individuals    of    an    exclusive  terfeit   labels   of   workingmen's   unions. 
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amount  of  the  penalty  which,  in  addition  to  full  compensation  for 
the  injury  suffered,  shall  be  exacted  from  the  offender  for  the  use 
and  benefit  of  the  injured  party,  has  been  pronounced  invalid,  on 
the  ground  that  such  a  proceeding  deprives  the  offender  of  his  prop- 
erty without  due  process  of  law.* 


is  a  proper  exercise  of  the  police  power, 
and  that  a  statute  declaring  such  an 
act  to  be  a  public  wrong  and  indictable 
offense  cannot  be  pronounced  unconstitu- 
tional because  it  does  not  include  every 
trademark  or  label  which  individuals  or 
associations  may  adopt.  The  point 
raised  by  the  argument  of  counsel  with 
reference  to  the  constitutional  prohibi- 
tion against  the  passage  of  local  or 
special  laws  granting  special  or  exclu- 
sive privileges,  viz.,  "that  the  privilege 
created  by  the  act  is  conferred  only  on 
union  workmen,  and  that  this  is  a 
basis  of  classification  which  results  in 
special  legislation,  conferring  special 
privilege  on  particular  individuals  or 
associations,"  was  regarded  as  being  be- 
yond the  scope  of  the  inquiry.  The 
court  said:  "The  defendant  knew  or 
should  have  known  that  by  counterfeit- 
ing he  was  guilty  of  wrongdoing.  For 
this  act  the  legislature  has  said  that 
he  shall  be  punished  as  for  the  commis- 
sion of  a  misdemeanor.  It  is  clear 
that  the  police  power  of  the  state  ex- 
tends to  provision  for  the  punishment 
of  cases  of  moral  wrong,  and  that  with 
the  legislature  rests  the  determination 
of  the  question  whether  the  particular 
wrongful  act  shall  be  punished  or  not. 
The  question  which  we  are  called  upon 
to  decide  is  not  whether  the  legislature 
has  offended  the  constitutional  inhibi- 
tion in  an  enactment  which,  in  its 
operation,  is  alleged  to  result  (indirect- 
ly and  consequentially)  in  conferring  a, 
special  privilege  upon  a  special  class. 
So  far  as  the  case  before  us  is  con- 
cerned, we  are  determining  only  that 
the  legislature  has  the  right  to  impose 
a  penalty  upon  the  commission  of  an 
act  of  turpitude." 

2  Oigarmakers'  International  Union 
V.  Goldberg  (1905)  72  N.  J.  L.  214,  70 
L.R.A.  156,  111  Am.  St.  Rep.  662,  61 
Atl.  457.  After  referring  to  the  deci- 
sions which  have  established  the  doc- 
trine "that  the  legislature  is  not  pro- 
hibited from  enacting  that  the  penalties 
imposed  for  public  offenses,  which  work 
special  injury  to  individuals,  shall  be 


recovered  for  the  benefit  of  those  indi- 
viduals, although  they  exceed  compensa- 
tion for  the  injury  sustained,"  the 
court  said:  "But  an  examination  of 
the  cases  discloses  that  inasmuch  as  the 
penalty,  when  not  required  to  compen- 
sate the  injured  party,  must  necessarily 
proceed  on  public  considerations,  the 
amount  of  the  penalty  is  always  ascer- 
tained by  some  public  agency.  Thus,  in 
the  case  of  exemplary  damages  and 
under  many  penal  statutes  and  ordi- 
nances, a  judicial  tribunal  fixes  the 
amount.  In  other  statutes  the  legis- 
lative body  prescribes  either  the  abso- 
lute sum  or  a  standard  for  ascertaining 
the  sum  proportioned  to  the  wrong 
done.  But  in  the  case  now  before  us, 
none  of  these  just  limitations  is  ob- 
served. The  legislature  has  attempted 
to  devolve  upon  the  private  party  the 
duty  or  power  of  weighing  the  public 
considerations  on  which  the  penalty 
should  be  measured.  .  .  .  Such  a 
course  seems  to  us  unconstitutional. 
The  fixing  of  the  precise  legal  penalty 
to  be  imposed  must  be  essentially  either 
a.  legislative  function,  in  which  only 
general  considerations  can  have  weight, 
or  a  judicial  function,  in  which  general 
considerations  may  be  modified  by  spe- 
cial circumstances.  As  a  legislative 
function  the  power  has  been  partly  ex- 
ercised in  the  statute,  which,  under 
constitutional  regulation,  must  precede 
the  commission  of  offenses.  There  re- 
mained, to  complete  the  object  of  gov- 
ernment, only  the  judicial  function. 
The  power  to  discharge  that  function 
could  not  be  conferred  upon  any  body 
without  making  provision  for  a  hearing 
of  the  party  concerned  before  the  penal- 
ty to  be  borne  by  him  was  determined, 
and  even  with  that  provision  it  could 
not  be  conferred  upon  the  party  for 
whose  benefit  the  penalty  was  to  be  ex- 
acted. Manifestly  it  was  not  delegated 
by  the  present  enactment.  A  man  can- 
not be  regarded  as  discharging  a  judi- 
cial function  when  he  reaches  a  deter- 
mination in  his  own  interest  without 
hearing  his  adversary." 
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K.  Miscellaneous  enactments. 

2867.  EnactmcEts  relating  to  the  character  of  servants. — a.  Certifi- 
cate of  cause  of  discharge. — The  Georgia  statute  which  imposed  upon 
railroad,  express,  and  telegraph  companies  the  duty  of  giving  "to 
their  discharged  employees  or  agents  the  causes  of  their  discharge 
when  discharged,"  was  pronounced  unconstitutional  on  the  grounds 
(1)  that  "the  public,  whether  as  many  or  one,  whether  as  a  multitude 
or  a  sovereignty,  has  no  interest  to  be  protected  or  promoted  by  a 
correspondence  between  discharged  agents  or  employees  and  their 
late  employers,  designed,  not  for  public,  but  for  private,  information 
as  to  the  reasons  for  discharges  and  as  to  the  import  and  authorship 
of  all  complaints  or  communications  which  produced  or  suggested 
them;"  and  (2)  that  such  a  requirement  "is  violative  of  the  general 
private  right  of  silence  enjoyed  in  this  state  by  all  persons,  natural 
or  artificial,  from  time  immemorial."  ' 

The  Kansas  statute  which  required  an  employer  of  labor,  upon 
request  of  a  discharged  employee,  to  furnish  in  writing  the  true  cause 
or  reason  for  such  discharge,  was  annulled  on  the  ground  that  it 
was  a  police  regulation,  and  was  in  conflict  both  with  the  14:th  Amend- 
ment of  the  Federal  Constitution,  and  with  the  clause  of  the  state 
Constitution  which  secures  liberty  of  speech.^ 

1  Wallace  v.  Georgia,  C.  d  N.  R.  Co.  cern  as  to  the  effect  of  its  compliance 
(1893)  94  Ga.  732,  22  S.  E.  579  (act  with  the  letter  of  the  law.  This  leads 
of  October  21,  1891).  These  reasons  us  to  the  principal  contention  of  the 
are  stated  in  the  language  of  the  syl-  company,  that  the  law  is  unconstitu- 
labus  written  by  the  court.  It  was  also  tional;  that  it  is  repugnant  to  the  11th 
laid  down  that  "liberty  of  speech  and  section  of  the  Bill  of  Eights  of  the  state 
of  writing  is  secured  by  the  Constitu-  of  Kansas,  which  provides  that  'all  per- 
tion,  and  incident  thereto  is  the  eorrela-  sons  may  freely  speak,  write,  or  pub- 
tive  liberty  of  silence,  not  less  important  lish  their  sentiments  on  all  subjects, 
nor  less  sacred.  Statements  or  com-  being  responsible  for  the  abuse  of  such 
munieations,  oral  or  written,  wanted  for  right.'  It  is  also  contended  that  the 
private  information,  cannot  be  coerced  law  is  repugnant  to  the  14th  Amend- 
by  mere  legislative  mandate  at  the  will  ment  to  the  Constitution  of  the  United 
of  one  of  the  parties  and  against  the  States,  which  provides :  'No  state  shall 
will  of  the  other.  Compulsory  private  abridge  the  privileges  or  immunities  of 
discovery,  even  from  corporations,  en-  citizens  of  the  United  States;  nor  shall 
forced,  not  by  suit  or  action,  but  by  any  state  deprive  any  person  of  life, 
statutory  terror,  is  not  allowable  where  liberty,  or  property  without  due  process 
rights  are  under  the  guardianship  of  of  law.'  It  has  been  conceded  in  argu- 
due  process  of  law."  ment  that,  in  the  absence  of  a  contract 

2  Atchison,  T.  d  8.  F.  R.  Co.  v.  Brown  of  employment  for  a  definite  term,  the 
(1909)  80  Kan.  312,  23  L.R.A.(N.S.)  master  may  discharge  the  servant  for 
247,  133  Am.  St.  Rep.  213,  102  Pac.  any  reason  or  for  no  reason,  and  that 
459,  18  Ann.  Cas.  346  (Gen.  Stat.  190],  the  servant  may  quit  his  employment 
§  2422).  The  court  reasoned  thus:  for  any  reason  or  for  no  reason.  Such 
"It  may  be  said  that,  if  the  law  is  action  on  the  part  of  the  employer  or 
valid,  the  company  need  have  no  con-  the    employee,    where    no    obligation    is 
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On  the  other  hand,  the  Texas  enactment  of  a  similar  tenor,  apply- 
ing to  all  corporations,  has  been  sustained  by  the  court  of  civil  appeals 
against  the  objections  that  it  denies  to  corporations  liberty  of  speech ; 
that  it  is  repugnant  to  the  "due  process"  clauses  of  the  Federal  and 
state  Constitutions ;  that  it  denies  to  corporations  the  equal  protection 
of  the  laws ;  that  it  violates  the  4th  Amendment  of  the  Federal  Con- 
sitution,  forbidding  unreasonable  searches  and  seizures ;  that  it  is 
legislation  ex  post  facto;  and  that  it  impairs  the  obligation  of  con- 
tracts.^ 

The  present  writer  ventures  to  express  the  opinion  that  enactments 
of  this  type  should  be  upheld  as  valid.  Their  essential  effect  is  to 
convert  what  is  conceded  to  be  a  moral  duty  (see  §  2013,  ante),  into 
a  legal  one.  The  theory  that  a  constitutional  provision  which  merely 
purports  to  secure  freedom  of  speech  includes  by  implication  a  guar- 
anty of  the  "liberty  of  silence"  seems  to  involve  some  very  question- 
able logic. 


violated,  is  an  essential  element  of  lib- 
erty in  action.  Can  one,  then,  be  com- 
pelled to  give  a  reason  or  cause  for  an 
action  for  v^hicli  he  may  have  no  specific 
reason  or  cause,  except,  perhaps,  a  mere 
whim  or  prejudice?  Again,  is  not  the 
freedom  to  remain  silent— neither  to 
write  or  publish  anything  on  a  certain 
subject — involved  as  an  element  in 
the  guaranty  that  'all  persons  may 
freely  speak,  write,  or  publish  their  sen- 
timents on  all  subjects,  being  responsi- 
ble for  the  abuse  of  such  right?'  It 
would  seem  that  the  liberty  to  remain 
silent  is  correlative  with  the  freedom  to 
speak.  If  one  must  speak,  he  cannot  be 
said  freely  to  speak.  .  .  .  When  the 
relation  of  employer  and  employee  has 
ceased  by  discharge  or  by  quitting  the 
employment,  if  the  employee  has  been 
efficient  and  trustworthy  the  employer 
may  be  under  a  moral  obligation  to 
benefit  the  employee  by  giving  him  a 
statement  to  that  effect.  On  the  other 
hand,  if  the  employee  has  been  ineffi- 
cient or  untrustworthy,  it  may  be  the 
employer's  moral  duty  to  furnish  a, 
prospective  employer,  upon  request  or 
perhaps  without  request,  a  statement  of 
these  facts.  But  the  former  employer 
is  under  no  legal  obligation  so  to  do, 
either  to  his  exemployee  or  to  the  pro- 
spective employer.  The  public  has  no 
interest  in  the  matter,  and  in  neither 
case  can  such  a  duty  be  imposed  as  a 


police  regulation;  and  the  attempt  by 
statute  to  impose  the  furnishing  of  such 
a  statement  is  an  interference  with  per- 
sonal liberty.  The  mere  matter  of  time 
requisite  to  comply  with  the  require- 
ment of  the  statute  is  perhaps  a  matter 
of  trifling  consideration,  yet  if  the  state 
may  compel  the  sacrifice  of  a  few  min- 
utes of  the  time  of  one  person  for  an- 
other, may  it  not  compel  the  sacrifice 
of  a  few  days  of  time?  Where  and 
upon  what  principle  shall  the  limit  be 
placed?  Again,  if  the  employer  can  be 
compelled  to  state  the  true  cause  of 
discharge,  it  implies  that  he  should 
state  the  facts  as  he  understands  them. 
and  the  facts  may  be  in  dispute  and  may 
be  regarded  by  the  employee  as  libelous. 
Litigation  may  result  therefrom  which 
might  be  a  great  burden  to  the  em- 
ployer, although  successfully  defended. 
We  think  the  state  can  impose  no  such 
possible  burden.  As  in  many  other  re- 
lations in  life,  the  employer  may  be 
silent  and  be  safe,  or,  at  his  option,  he 
may  be  courteous  and  fulfil  his  moral 
obligation.  It  is  a  personal  privilege." 
3  St.  Louis  Southwestern  R.  Co.  v. 
Hixon  (1910)  —  Tex.  Civ.  App.  — ,  126 
S.  W.  338.  Referring  to  the  cases  above 
cited,  the  court  said  that,  even  if  the 
statutes  construed  in  the  cases  cited 
were  in  all  respects  similar  to  the  Texas 
statute,  it  would  not  be  inclined  to  fo) 
low  them. 
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h.  Blacklisting. — By  one  of  the  sections  of  a  Minnesota  statute 
it  is  made  unlawful  for  any  company,  corporation,  or  partnership 
to  permit  any  of  its  agents  to  blacklist  any  discharged  employee,  or 
seek  to  prevent  such  discharged  employee,  or  any  employee  who  might 
have  voluntarily  left  such  company's  or  person's  service  from  obtain- 
ing employment  from  any  other  person  or  company.  This  enactment 
has  been  sustained  against  the  objections  that  it  violates  the  "due 
jirocess"  clause  of  the  Federal  Constitution,  and  also  the  provisions 
of  the  state  Constitution  which  prohibit  class  legislation,  and  declare 
that  no  member  of  the  state  shall  be  disfranchised  or  deprived  of 
any  rights  or  privileges  secured  to  any  citizen,  unless  by  the  law 
of  the  land  or  the  judgment  of  his  peers.* 

By  another  section  of  this  statute  it  is  made  unlawful  for  any  two 
<.r  more  employers  or  any  two  or  more  corporations  to  combine,  or 
to  agree  to  combine  or  confer  together,  for  the  purpose  of  interfering 
\vith,  or  preventing,  any  person  or  persons  from  procuring  employ- 
ment, either  by  threats,  promises,  or  by  circulating  or  causing  to  be 

new  employer,  and  for  the  mutual  ad- 
vantage of  all  such  employers,  to  have 
notice  of  the  character  of  the  employee. 
If  there  is  any  valid  reason  for  such 
communication,  it  would  be  available 
only  as  a  matter  of  defense.  The  act 
does  not  attempt  to  interfere  with  the 
right  of  an  employer  to  discharge  an 
employee  for  cause  or  without  cause. 
It  does  not  seek  to  prohibit  an  employer 
from  communicating  to  other  employers 
the  nature  and  character  of  his  em- 
ployees, when  the  facts  would  be  for 
their  interests.  While  such  interference 
by  an  employer  is  not  expressly  charac- 
terized as  malicious,  that  intent  is  nec- 
essarily implied.  It  is  the  purpose  of 
this  law  to  protect  employees  in  the 
enjoyment  of  those  natural  rights  and 
privileges  guaranteed  them  by  the  Con- 
stitution, mz.,  the  right  to  sell  their 
labor  and  acquire  property  thereby." 
The  contention  that  the  statute  was 
class  legislation,  because  it  was  applica- 
ble only  to  corporations  or  partnerships, 
as  distinguished  from  individual  em- 
ployers, was  rejected  on  the  ground  that 
a  construction  of  its  terms  showed  that 
it  was  intended  to  cover  all  descriptions 
of  employers;  and  that  employers,  as 
distinguished  from  employees,  did  not 
constitute  a  "class"  within  the  meaning 
of  the  constitutional  provision  which 
forbade  such  legislation 


*  In  State  ex  rel.  Soheffer  v.  Justus 
(1902)  85  Minn.  279,  56  L.R.A.  757,  89 
Am.  St.  Rep.  550,  88  N.  W.  759  (Laws 
1895,  chap.  174),  the  court  said:  "It 
is  insisted  that  an  employer  of  labor  has 
the  natural  right,  under  the  Constitu- 
tion, state  and  Federal,  to  give  such 
advice  and  information  as  he  desires 
with  respect  to  his  employees,  whether 
they  have  been  discharged  for  cause  or 
without  cause,  or  whether  they  have 
voluntarily  left  the  employment.  This 
leads  to  a  consideration  of  what  the 
offense  is,  as  set  forth  by  the  provisions 
of  §  2.  An  employee  who  voluntarily 
leaves  his  employment  is  one  who  has 
the  right  to  do  so.  He  violates  no  con- 
tract obligations.  Presumably,  he  is  an 
employee  in  good  standing,  and  leaves 
because  it  is  to  his  advantage  so  to  do; 
and  if  he  seeks  employment  elsewhere 
he  is  entitled  to  the  presumption  that 
his  reputation  as  an  employee  has  been 
unharmed  by  the  fact  of  his  leaving. 
The  fact  that  such  an  employee  volun- 
tarily abandons  his  employment  does 
not  give  the  employer  a  right  to  preju- 
dice his  employment  elsewhere.  Under 
such  circumstances,  a  communication 
designed  to  prevent  such  employment  is 
presumably  a  reflection  upon  the  stand- 
ing of  the  employee.  It  is  no  answer 
to  say  that  the  employer  may  have 
cause  for  making  such  communication; 
that  it  may  be  to  the  advantage  of  the 
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circulated  blacklists,  or  for  the  purpose  of  procuring  and  causing  the 
discharge  of  any  employee  or  employees  by  any  means  whatsoever. 
It  has  been  held  that  this  enactment  also  is  a  valid  exercise  of  the 
police  power,  and  not  objectionable  as  class  legislation.* 

2868.  Enactments  declaring  the  discharge  of  employees  for  certain 
causes  to  be  unlawful.— A  Tennessee  statute  which  forbids  any  corpo- 
ration, joint-stock  company,  or  association  to  discharge  any  employee, 
or  threaten  to  do  so,  for  voting  or  not  voting  at  any  election,  or  for 
or  against  any  candidate  or  measure,  or  for  trading  or  not  trading 
with  any  particular  person  or  class  of  persons,  and  also  provides  that 
any  officer  or  agent  of  any  corporation,  etc.,  who  shall  make  or  execute 
any  notice  or  threat  so  forbidden  shall  be  guilty  of  a  misdemeanor, 
was  pronounced  invalid  on  the  grounds,  (1)  that  it  contravened  the 
Federal  Constitution  by  denying  corporations  the  equal  protection  of 
the  laws,  and  (2)  that  the  failure  to  include  partnership  and  indi- 
viduals within  the  purview  of  the  enactment  rendered  it  repugnant 
to  the  provision  of  the  state  Constitution  which  prohibits  any  special 
grant  of  privileges,  immunities,  or  exemptions.* 


5  Joyce  V.  Great  Northern  R.  Co. 
(1907)  100  Minn.  225,  8  L.R.A.(N.S.) 
756,  110  N.  W.  975.  The  court  said: 
"It  is  contended  by  defendant  that  the 
sole  object  and  purpose  of  this  statute 
was  to  prevent  conspiracy  on  the  part 
of  employers  designed  to  coerce  their 
employees.  We  do  not  so  construe  the 
statute.  The  title  to  the  act,  it  is  true, 
tends  to  show  that  the  statute  was  in- 
tended originally  to  be  limited  to  pre- 
venting the  practice  on  the  part  of  the 
employers  of  blacklisting,  coercing,  or 
unduly  influencing  their  employees;  but 
the  title  is  not  the  sole  guide  in  con- 
struing the  enactment  thereunder.  That 
portion  of  the  statute  here  under  con- 
sideration is  pertinent  to  the  subject- 
matter  expressed  in  the  title,  and  goes 
far  beyond  the  restrictive  view  given  by 
defendant's  counsel.  .  .  .  The  stat- 
ute under  consideration  is  in  line  with 
other  similar  legislation  designed  to,  in 
a  measure,  remedy  existing  evils,  and 
was  undoubtedly  intended  as  a  further 
check  on  employers,  and  to  declare  their 
acts,  in  so  far  as  taken  for  the  purpose 
of  preventing  laborers  from  obtaining 
employment,  unlawful." 

Referring  to  the  case  cited  in  the  pre- 
ceding note,  the  court  said:  "Although 
this  particular  part  of  the  statute  was 
not  there  before  the  court,  the  decision 


made  applies,  and  sustains  the  view 
that  it  is  not  unconstitutional.  It  ap- 
plies to  employers  as  a  class,  operates 
equally  upon  all,  and  is  not,  tlierefore, 
obnoxious  to  constitutional  principles. 
Its  basic  principle  is  found  in  the  dec- 
laration of  our  fundamental  law  that 
there  shall  be  a  certain  remedy  for  all 
wrongs,  and  the  further  general  rule 
that  every  wrongful  act  of  a  person 
which  causes  temporal  loss  or  damage  to 
another  is  an  actionable  tort.  Graham 
V.  St.  Charles  Street  B.  Go.  (1895)  47 
La.  Ann.  214,  27  L.E.A.  416,  49  Am. 
St.  Eep.  366,  16  So.  806." 

1  In  State  v.  Nashville,  G.  &  St.  L.  R. 
Co.  (1911)  124  Tenn.  1,  135  S.  W.  773, 
Ann.  Cas.  1912D,  805,  the  court  said: 
"The  statute  in  question  applies  to  all 
corporations,  regardless  of  the  business 
which  they  were  incorporated  and  au- 
thorized to  conduct,  whether  they  be 
quasi  public,  as  in  case  of  public-service 
corporations,  or  private  corporations, 
such  as  those  created  to  conduct  a  mer- 
cantile, manufacturing,  or  other  busi- 
ness, located  at  one  point  or  extending 
over  many  counties,  with  large  or  small 
capital,  or  having  in  their  service  thou- 
sands or  only  a  few  employees.  It  does 
not  apply  to  natural  persons,  either  as 
individuals  or  members  of  a  partner- 
ship or  firm,  engaged  in  conducting  the 


8944n 


MASTER  AND  SERVANT. 


[chap,  cxxrv. 


2869.  Enactments  as  the  making  of  false  representations  whereb:,' 
workmen  are  induced  to  go  to  other  places. —  An  Illinois  statute  by 
which  it  -was  declared  to  be  unlawful  to  influence  or  engage  workmen 
to  change  from  one  place  to  another  in  the  state,  or  bring  workmen 
into  the  state,  by  means  of  false  representations  concerning  the  char- 
acter of  the  work,  or  as  to  the  existence  or  nonexistence  of  a  strike, 
etc.,  was  pronounced  invalid,  on  the  ground  that  it  produced  an  un- 
justifiable discrimination  in  respect  of  employers  who  hired  workmen 
coming  from  another  place.^ 


same  business,  at  the  same  place,  in  the 
same  manner,  and  with  similar  em- 
ployees. New  burdens  and  restrictions 
are  placed  upon  corporations  the  prop- 
erty of  which  belongs  to  individual 
shareholders,  which  are  not  placed  upon 
natural  persons  engaged  in  the  same 
business,  conducted  in  the  same  way, 
and  at  the  same  place.  We  can  see  no 
good  reason  or  natural  and  reasonable 
basis  for  this  discrimination.  None  has 
been  suggested  or  can  be  suggested,  for 
they  do  not  exist.  The  application  of 
the  statute  is  made  to  depend  solely 
upon  whether  the  employer  is  a  natural 
or  artificial  person,  between  which, 
within  the  protection  of  the  constitu- 
tional provisions  invoked,  there  is  no 
distinction.  The  distinction  made  is  in 
the  character  of  the  employer,  and  not 
in  that  of  the  employment  or  business 
conducted." 

1  Josma  V.  Western  Steel  Oar  & 
Foundry  Co.  (1911)  249  111.  508,  94  N. 
E.  945.  The  court  said:  "By  the  gen- 
eral law  of  contracts  a  misrepresenta- 
tion by  a  party  to  a  contract  of  a 
material  fact  knowingly  made,  with  the 
intention  of  deceiving,  and  which  does 
deceive,  the  other  party,  is  a  fraud 
which  may  avoid  the  contract  entered 
into  on  the  faith  of  it  or  may  give  a, 
cause  of  action  for  damages.  It  does 
not,  however,  ordinarily  subject  the 
party  making  it  to  a  criminal  liability. 
Such  a  misrepresentation  could  at  com- 
mon law  be  no  more  than  a  mere  pri- 
vate cheat,  which  was  a  civil  injury, 
only,  for  which  an  action  to  recover 
damages  would  lie  but  which  was  not 
an  indictable  offense."  The  court  then 
referred  to  the  application  of  this  rule 
with  respect  to  certain  classes  of  con- 
tracts, and  proceeded  as  follows: 
"Truth  and  fair  dealing  should  be  ob- 
served in  all  business  transactions,  but 
the  law  should  treat  all  men  alike.     It 


should  not  impose  upon  one  class  of 
men  a  liability  for  attorneys'  fees  in  a 
civil  suit  and  a  criminal  liability  for 
deceit  in  obtaining  a,  contract,  while 
leaving  all  other  men  subject  only  to 
the  civil  liability  imposed  upon  them 
by  the  common  law  under  like  circum- 
stances. This  statute  imposes  upon  the 
employers  of  workmen  coming  from  an- 
other place  to  their  place  of  employ- 
ment a  different  measure  of  liability, 
both  civil  and  criminal,  for  their  wrong- 
ful acts,  from  that  imposed  upon  other 
persons.  It  is  therefore  invalid  unless 
circumstances  exist  making  its  enact- 
ment essential  to  the  public  health, 
morals,  safety,  or  welfare.  .  .  .  The 
legislature  may,  in  the  exercise  of  the 
police  power,  classify  persons  if  the 
classification  is  based  upon  some  reason- 
able distinction  having  reference  to  the 
object  of  the  legislation,  but  there  can 
be  no  discrimination  in  legislation  un- 
less there  is  an  actual  difference  of  con- 
dition. The  class  to  whom  this  act 
applies  is  workmen  changing  from  one 
place  to  another.  The  representations 
aimed  at  are  those  which  concern  the 
kind  and  character  of  the  work,  of  the 
compensation,  the  sanitary  and  other 
conditions  of  the  employment,  and  the 
existence  of  a  strike  or  other  labor 
trouble.  These  conditions,  or  some  of 
them,  are  as  important  to  the  stenog- 
raphers in  an  office,  the  clerks  in  a 
store  or  a  bank,  the  teachers  in  a  school, 
or  any  of  the  professional  or  semipro- 
fessional  people  who  are  employed  by 
others,  as  to  the  workmen  mentioned  in 
the  act.  They  are  as  important  to  the 
workman  who  does  not  leave  his  home 
for  employment  as  to  him  who  does. 
If  persons  entering  into  contracts  of 
employment  may  be  placed  upon  a  dif- 
ferent footing  from  persons  entering 
into  other  contracts  in  the  manner  pro- 
vided  in   this   act,    it   can   be   only   by 
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2870.  Enactments  imposing  a  penalty  upon  the  commission  of  certain 
acts  by  servants,  while  engaged  in  their  work.—  A  provision  in  a 
mining  act  by  wMch  a  penalty  is  imposed  upon  the  intentional  "en- 
tering of  any  place  in  a  coal  mine  against  caution,  or  in  disobedience 
of  any  order  given  in  carrying  out  the  provisions  of  the  statute,  .  .  . 
whereby  the  lives  or  health  of  persons  or  security  of  the  mine  or  ma- 
chinery is  endangered,"  has  been  upheld  against  the  objection  that  it 
involves  a  delegation  of  legislative  power.'' 

The  validity  of  an  enactment  which  imposes  a  penalty  upon  em- 
ployees of  railroad  companies  who  burn,  mutilate,  haul  off,  or  bury 
btock  killed  by  trains,  has  been  affirmed  against  the  objection  that  it 
is  special  legislation.* 

2870a.  Enactments  forbidding  the  employment  of  alien  laborers. — 
The  provisions  of  the  Constitution  of  California,  and  of  the  cor- 
responding statute  passed  in  pursuance  of  its  mandate,  prohibiting 
the  employment  of  Chinese  by  corporations,  was  pronounced  in- 
valid, as  being  in  conflict  with  the  clauses  of  the  said  14th  Amend- 
ment of  the  Federal  Constitution,  which  provides  that  no  state  shall 
deprive  any  person  of  life,  liberty,  or  property  without  due  process 
of  law,  and  that  no  state  shall  deprive  any  person  within  its  juris- 


an  act  sufficiently  comprehensive  to  in- 
clude all  persons  subject  to  the  evil 
aimed  at, — the  deception  of  employees 
as  to  the  terms,  character,  and  condi- 
tions of  their  employment.  A  strike 
might  exist  among  the  telegraphers  of 
a  city,  but  the  employer  would  not  vio- 
late this  statute  if  he  employed  other 
telegraphers  without  notifying  them  of 
the  strike.  A  tailor  shop  might  be  un- 
sanitary, but  the  employer  would  not 
violate  this  statute  so  long  as  he  em- 
ployed only  resident  tailors.  The  stat- 
ute' cannot  be  sustained  which  applies  to 
some  cases  and  does  not  apply  to  other 
cases  not  essentially  different  in  kind. 
This  statute  is  an  arbitrary  enactment, 
not  operating  equally  on  all  persons  un- 
der like  conditions,  but  special  in  its 
operation,  and  it  is  therefore  violative 
of  constitutional  rights." 

iKoppaia  V.  State  (1908)  15  Wyo. 
398,  89  Pac.  576.  The  court  said :  "The 
law  cannot  nor  could  the  legislature  de- 
termine the  existence  of  gas  or  fire 
damp  in  any  room  of  a  mine,  or  its 
unsafe  condition  at  any  particular  time. 
The  law  is  not  suspended  nor  enforced 
at  the  whims  of  the  mine  superintend- 
ent or  the  mine  boss.  It  is  continually 
in    force,    and    it   is    a    combination    of 


conditions  and  the  intentional  acts  of 
one  with  reference  thereto  that  consti- 
tutes the  statutory  offense.  It  is  in  the 
nature  of  quarantine  or  health  laws, 
where  the  health  officer  determines  cer- 
tain questions  of  fact,  and  upon  which 
he  is  authorized,  if  necessary  to  the 
public  safety,  to  establish  a  quarantine. 
.  .  .  There  is  nothing  in  the  act  but 
what  is  analogous  to  provisions  con- 
tained in  health  laws  and  for  the  public 
safety,  usually  referred  to  as  laws  in 
the  nature  of  police  regulations,  and  in 
that  sense  there  is  no  delegation  of  leg- 
islative power.     8  Cyc.  863." 

BBannon  v.  State  (1887)  49  Ark. 
167,  4  S.  W.  655.  The  court  said: 
"The  power  of  the  legislature  to  impose 
upon  railroad  companies  the  obligation 
of  affording  the  stock  owners  every  rea- 
sonable facility  for  obtaining  the  evi- 
dence of  the  injury  he  has  sustained  by 
the  running  of  their  trains,  and  of  en- 
forcing the  performance  of  the  duty  by 
prescribing  a  punishment  for  its  neg- 
lect, cannot  be  doubted.  The  right  is 
found  in  the  general  control  which  the 
state  has  reserved  over  all  agencies  for 
the  public  safety  and  protection,  and  to 
ffuard  properly  the  ricrhts  of  other  per- 
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diction  of  the  equal  protection  of  the  laws.  The  opinion  was  also 
expressed  that  the  clause  of  the  state  Constitution  which  provides 
that  all  general  laws  passed  for  the  formation  of  private  corpo- 
rations may  be  altered  from  time  to  time,  or  repealed,  did  not  au- 
thorize the  legislature  to  forbid  the  employment  by  corporations  of 
persons  of  a  particular  class  or  nationality.^ 

This  decision  was  relied  on  as  an  authority  for  annulling  an  Idaho 
statute  which  declared  it  to  be  unlawful  for  any  county  or  municipal 
or  private  corporation,  whether  domestic  or  foreign  and  doing  busi- 
ness in  the  state,  to  employ  any  alien  who  had  neither  become  nat- 
uralized nor  declared  his  intention  to  become  a  citizen.* 

The  Illinois  enactment  which  prohibits  the  employment  of  alien 
laborers  on  public  work  has  also  been  annulled  on  the  ground  of  its 
being  an  unlawful  interference  with  the  right  of  contract.' 

A  Pennsylvania  act  "regulating  the  employment  of  foreign  born, 
unnaturalized  male  persons  over  twenty-one  years  of  age,  and  im- 
posing a  tax  on  the  employers  of  such  persons,"  etc.,  has  been  annul- 
led on  the  ground  that  it  denied  the  equal  protection  of  the  laws  and 
also  contravened  the  provision  of  the  Constitution  of  Pennsylvania, 
which  provides  that  "all  taxes  shall  be  uniform  upon  the  same  class 
of  subjects."* 

2871.  Enactments  imposing  a  tax  on  employers  of  aliens.—  A  Penn- 
sylvania law  which  imposed  on  every  employer  of  foreign-born  un- 
naturalized male  adults  a  tax  of  3  cents  for  each  day  that  one  of 
them  might  be  employed,  and  which  authorized  the  deduction  of  that 
sum  from  the  wages  of  such  employees,  was  held  to  deny  to  the  em- 

ifle  Parrott    (1880)    6  Sawy.  349,  1  right  of  the  Chinese  to  reside  here,  to 

Fed.  481.    Hoffman,  D.  J.,  said:     "I  am  labor   for   their   living  and   accept   em- 

therefore  of  opinion  that,  irrespective  of  ployment  when   offered;   but  they   may 

the  rights  secured  to  the  Chinese  by  the  stand  firmly  on  their  own  right  "to  eni- 

treaty,  the  law  is  void,  as  not  being  a  ploy  laborers  of  their  choosing,  and  on 

'reasonable,'  bona  fide,  or  constitutional  such    terms    as    may   be    agreed    upon, 

exercise    of    the    power    to    alter    and  subject  only  to  such  police  laws  as  the 

amend   the   general    laws   under   which  state  may  enact  with  respect  to  them, 

corporations    in    this    state    have    been  in  common  with  private  individuals." 

formed;    that   it  would  be  equally   in-  ^  Re  Case   (1911)   20  Idaho,  128,  116 

valid  if  the  proscribed  class  had  been  Pac.  1037. 

Irish,  German,  or  Americans;   that  the  3  Chicago  v.  Hulhert    (1903)    205  111. 

corporations  have  a  constitutional  right  346,  68  N.  E.  786. 

to  utilize  their  property  by  employing  *  Juniata    Limestone    Co.    v.    Fagley 

such   laborers   as   they  choose,   and   on  (1898)    187  Pa.  193,  42  L.R.A.  442,  67 

such  wages  as  may  be  mutually  agreed  Am.  St.  Rep.  579,  40  Atl.  977. 
upon;   that  they  are  not  compelled  to 
shelter    themselves    behind    the    treaty 
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ployees  the  equal  protection  of  the  laws.^  The  ratio  decidendi  was 
that  the  enactment  discriminated  against  the  class  of  aliens  desig- 
nated; that  "it  interposed,  to  the  pursuit  by  them  of  their  lawful 
avocations,  obstacles  to  which  others  under  like  circumstances  were 
not  subjected;"  that  "it  imposed  upon  them  burdens  which  were 
not  laid  upon  others  in  the  same  calling  and  condition;"  and  that 
the  tax  was  "an  arbitrary  deduction  from  the  daily  wages  of  a  par- 
ticular class  of  persons."  It  was  also  laid  down  that  the  equal  pro- 
tection which  is  guaranteed  by  the  14th  Amendment  is  not  restricted 
to  citizens,  but  "secures  to  every  person  within  the  jurisdiction  of  the 
state  exemption  from  any  burdens  or  charges  except  such  as  are 
equally  laid  upon  all  others  under  like  circumstances." 

2872  Enactments  prohibiting  peonage. —  The  congressional  statute 
by  which  "the  holding  of  any  person  to  service  or  labor  under  the 
system  known  as  peonage  is  abolished  and  forever  prohibited"  in  all 
the  territories  and  state  has  been  pronounced  valid.* 

The  question,  how  far  statutes  which  purport  to  impose  a  crim- 
inal liability  upon  employees  who  abandon  their  contracts  are  in- 
valid as  being  in  conflict  with  the  above  statute  and  the  13th  Amend- 
ment, is  discussed  in  §§  2833  et  seq.,  ante. 

2873.  Enactments  relating  to  apprentices. — The  ISTew  York  enact- 
ment empowering  the  specified  juvenile  asylum  to  bind  out  the  chil- 

IFraser    v.     MoOonvoay     &     T.     Co.  labor  or  rendering  of  services  in  pay- 

(1897)    82   Fed.  257    (act  of   June   15,  ment  of  a  debt.     In  the  latter  case  the 

3^897  V  debtor,  though   contracting  to  pay   his 

iciyattv.  United  States   (1905)    197  indebtedness   by   labor    or    service,   and 

U    S    207    49   L.  ed.   726,   25   Sup.  Ct.  subject  like  any  other  contractor  to  an 

Eep    429   (U   S.  Eev.  Stat.  §§  1990  and  action  for  damages  for  breach  of  that 

5526    U    S.  Comp.  Stat.  1901,  pp.  1266  contract,  can  elect  at  any  time  to  break 

and  3715).     The  court  said:     "Peonage  it,  and  no  law  or  force  compels  perform- 

is  sometimes  classified  as  voluntary  or  ance    or    continuance    of    the    service 

involuntary,  but  this  implies  simply  a  .      .      .      That   which   is    contemplated 

difference   in   the   mode   of   origin,    but  by    the    statute    is    compulsory    service 

none  in  the  character  of  the  servitude,  to     secure     the     payment     of     a     debt. 

The  one  exists  where  the  debtor  volun-  Is    this    legislation    within    the    power 

tarily  contracts  to  enter  the  service  of  of    Congress  ?"      It    was    pointed    out 

his  creditor.     The  other  is  forced  upon  that  the   13th  Amendment  of  the  Fed- 

the   debtor   by   some   provision   of   law.  eral  Constitution  had,  by  expressly  em- 

But  peonage,  however  created,  is  com-  powering    Congress    to    enforce   by    ap- 

pulsory   service,   involuntary   servitude,  propriate     legislation     the     prohibition 

The  peon  can  release  himself  therefrom,  against  slavery   and  involuntary  serM- 

it  is  true,  by  the  payment  of  the  debt,  tude,  created  an  exception  to  the  gen- 

but   otherwise   the   service   is   enforced,  eral   rule    that   ^he   ordinary   relation. 

A  clear  distinction  exists  between  peon-  of  individual  to  ^dividual  are  sub  ee, 

age  and  the  voluntary  performance  of  to  the  control  of  the  states.  The  court, 
M.  &  8.  Vol.  VIII.— 559b. 
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dren  in  its  chaige  to  persons  in  other  states  has  heen  held  to  be  a  valid 
exercise  of  the  police  power.  ^ 

The  validity  of  a  South  Carolina  enactment  which  provided  that, 
in  cases  where  the  state  officials  intrusted  with  the  function  of  bind- 
ing out  poor  children  as  apprentices  desired  to  procure  the  discharge 
of  an  apprentice,  they  were  to  proceed  by  application  to  a  justice  of 
tlie  peace,  and  that  from  his  decision  an  appeal  should  lie  to  a  circuit 
court,  was  sustained  against  the  objection  that  it  infringed  the  right 
of  trial  by  jury.  The  rcbtio  decidendi  was  "that  when  parties  are 
left  free  to  contract  or  not,  and  do  contract,  they  are  supposed  to  do 
so,  in  reference  to  the  existing  laws  in  relation  to  the  subject-mat- 
ter of  the  contract ;"  and  that  "the  parties  can,  by  express  stipulations, 
dispense  with  .  .  .  trial  by  jury,  as  for  instance,  by  a  reference 
to  arbitration."  * 


after  reviewing  some  of  the  authorities, 
proceeded  thus:  "It  is  not  open  to 
doubt  that  Congress  may  enforce  the 
13th  Amendment  by  direct  legislation, 
punishing  the  holding  of  a  person  in 
slavery  or  in  involuntary  servitude  ex- 
cept as  a  punishment  for  crime.  In  the 
exercise  of  that  power  Congress  has  en- 
acted these  sections  denouncing  peonage, 
and  punishing  one  who  holds  another  in 
that  condition  of  involuntary  servitude. 
.  We  entertain  no  doubt  of  the 
validity  of  this  legislation,  or  of  its 
applicability  to  the  case  of  any  person 
holding  another  in  a  state  of  peonage, 
and  this  whether  there  be  municipal  or- 
dinance or  state  law  sanctioning  such 
holding.  It  operates  directly  on  every 
citizen  of  the  Republic,  wherever  his 
residence  may  be." 

1  People  ex  rel.  Splain  v.  'New  York 
Juvenile  Asylum  (1874)  2  Thomp.  &  C. 
475.  The  court  said:  Such  legislation 
"is  essential  to  the  good  order  and 
protection  of  the  community,  and  con- 
stitutes a  part  of  the  general  police 
power  of  the  state.  That  power  cannot 
be  more  humanely  and  usefull}'  exer- 
cised than  it  is  by  making  salutary  and 
wise  provisions  for  the  education,  im- 
provement, comfort,  and  security  of  the 
destitute,  homeless,  and  needy  children 
found  in  the  large  cities  of  the  state. 
Both  their  own  usefulness  and  prosperi- 
ty, and  the  interests  of  the  public,  are 
greatly  promoted  by  its  judicious  and 


discriminating  use.  No  ease  could  illus- 
trate the  wisdom  and  propriety  of  such 
legislation  more  completely  than  the 
present.  Under  its  provisions  the  child 
of  the  relator,  whom  she  proved  unable 
to  care  for  and  maintain,  was  by  her 
voluntarily  surrendered  to  the  custody 
of  a  charitable  institution,  by  whose 
interposition  he  has  found  a  friendly 
and  hospitable  home,  in  which  his  edu- 
cation has  been  provided  for  and  his 
wants  completely  supplied.  The  inter- 
ests of  the  child  himself,  as  well  as 
those  of  his  mother,  will  undoubtedly  be 
best  subserved  by  leaving  him  during 
the  residue  of  his  minority  among  the 
new  friends,  who,  the  evidence  shows. 
have  become  interested  in  his  welfare." 
i  Belcher  v.  Orphan  Hoiise  (1822)  2 
M'Cord,  L.  23.  Referring  to  the  given 
statute  (of  1740),  the  court  said:  It 
"creates  the  tribunal  resorted  to  in  this 
case,  and  invests  it  with  full  powers  to 
determine  all  matters  in  dispute  be- 
tween them.  Now,  according  to  the 
rules  laid  down,  the  parties  are  sup- 
posed to  assent  to  the  terms  which  the 
act  prescribes;  and  they  are  as  much 
bound  by  it  as  if  every  article  and 
clause  had  been  incorporated  in  the  in- 
denture, and  their  assent  expressed; 
and  if  the  general  rule  be  good,  surely 
it  applies  with  much  greater  force  to 
eases  where  the  parties,  as  in  this  case, 
derive  their  power  to  contract  wholly 
from  the  law  itself;  and  when  any  coii- 
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2874.  Enactments  affecting  the  vicarious  liability  of  a  master  to 
third  persons. —  o.  Criminal  liability  of  railroad  companies  for  the 
negligence  of  their  servants. — A  statute  by  which  it  is  provided  that 
railroad  corporations  may  be  indicted  and  fined  in  case  of  the  loss 
of  life  by  reason  of  the  negligence  or  carelessness  of  the  proprietors 
or  their  servants  has  been  sustained  against  the  objections  (1)  that 
it  subjects  such  corporations  to  additional  and  onerous  liabilities, 
and  is  consequently  an  infringement  of  their  vested  rights;^  (2) 
that  it  is  a  partial  law,  "not  applicable  to  common  carriers  general- 
ly, nor  even  to  carriers  by  steam,  but  confined  to  railroads;"  ^  and 
(3)  that  it  undertakes  to  make  corporations  criminally  liable  for  the 
misconduct  of  their  officers  and  agents  in  the  discharge  of  their  du- 
ties.* 


dition,  inconsistent  witbi  or  repugnant 
to  the  law,  would  be  wholly  void.  I  am 
aware  that  this  principle  might  be  car- 
ried so  far  as  to  give  effect  to  laws 
contrary  to,  and  subversive  of,  the  Con- 
stitution; but  its  application  appears  to 
me  to  be  limited  by  marked  distinctions. 
If,  for  instance,  an  act  be  manifestly 
repugnant  to  the  Constitution,  the  par- 
ties are  not  supposed  to  contract  in 
reference  to  the  act,  but  in  reference  to 
the  Constitution,  as  the  paramount  law. 
And  so  long  as  it  is  confined  in  its 
application  to  legitimate  subjects  of 
legislation,  no  mischief  can  result  from 
it:  and  there  can  be  no  question  that 
the  act  under  consideration  is  of  this 
character." 

1  Boston,  C.  d  N.  R.  Go.  y.  State 
(1855)  32  N.  H.  215.  Under  this  head 
the  court  made  the  following  remarks: 
"It  is  asserted  that  the  legislature  has 
no  power  to  infringe  either  the  express 
or  implied  privileges  of  a  corporation, 
and  this  principle  in  the  abstract  we 
are  inclined  to  admit.  If  this  case  falls 
within  it,  it  is  governed  by  it.  But  we 
think  this  principle  cannot  be  construed 
to  limit  the  general  powers  of  legis- 
lation, where  such  legislation  merely 
regulates  the  existing  rights  and  duties 
of  corporations,  or  provides  new  modes 
of  enforcing  acknowledged  obligations. 
Camden  &  A.  B.  Co.  v.  Briggs  (1848) 
2  N.  J.  L.  406;  Galena  d  C.  Union  R. 
Co.  V.  Loomis  (1852)  13  111.  548,  56 
Am.  Dee.  471.  This  statute  provides  a 
new  mode  of  enforcing  the  admitted 
duty  of  these  bodies  to  conduct  their 
business  with  such  care  and  prudence 
as  not  to  endanger  the  lives  and  limbs 


of  those  whom  they  undertake  to  trans- 
port, and  their  obligations  to  compen- 
sate those  who  suffer  by  their  failure  to 
perform  their  duty,  for  the  damages 
sustained.  It  was  never  a  right  of  these 
corporations  to  conduct  their  business 
so  carelessly  as  to  destroy  the  lives  of 
their  customers,  either  by  an  express  or 
implied  grant." 

2  With  regard  to  this  contention  the 
court  said:  "The  force  of  this  objection 
is  admitted,  in  cases  where  a  law  is 
made  applicable  to  a  class  out  of  a  large 
number,  all  standing  substantially  in 
the  same  position;  but  this  law  applies 
to  a  class  well  defined,  of  common  car- 
riers distinguished  by  the  circumstance 
that  they  use,  in  their  business,  steam 
locomotives,  driven  at  a  rate  of  speed 
known  in  no  other  mode  of  traveling, 
and  attended  with  risks  peculiar  to 
themselves,  and  far  exceeding  those  of 
any  other  carriers.  The  same  reason  for 
this  provision  does  not  apply  to  any 
other  class  of  persons,  and  we  think  the 
law  is  free  from  just  exception  on  this 
account." 

3  The  court  said :  "If  the  laws  im- 
pose duties  of  a  general  and  public  char- 
acter upon  corporations,  they  must  pro- 
vide modes  to  compel  their  perform- 
ance; and  we  are  unable  to  see  any 
reason  why  the  mode  of  prosecution  by 
indictment  is  open  to  any  objection 
which  would  not  equally  apply  to  any 
kind  of  criminal  prosecution.  Corpora- 
tions necessarily  transact  their  business 
by  means  of  agents.  If  they  are  held 
responsible  criminally,  it  must  general- 
ly, perhaps  always,  be  for  acts  or  neg- 
lects of  those  agents.     If  they  are  thus 
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b.  Regulation  of  vehicles  on  highways. — A  Connecticut  statute 
provides  that  "every  driver  of  any  vehicle  who  shall,  by  neglecting  to 
turn  to  the  right  on  meeting  another  vehicle  on  a  public  highway, 
drive  against  it  and  injure  its  owner  or  any  person  in  it,  or  the  prop- 
erty of  any  person,  shall  pay  to  the  person  injured  treble  damages 
and  costs ;"  and  that  "the  owner  of  such  vehicle  shall,  if  the  driver  be 
unable  to  do  so,  pay  such  damages,  to  be  recovered  by  a  writ  of 
scire  facias."  In  one  case  it  was  held  that  the  word  "owner"  in  the 
last  clause  denotes  the  person  in  control  of  the  vehicle,  either  medi- 
ately or  immediately,  and  not  necessarily  the  actual  owner.  The  ratio 
decidendi  was  that  any  other  construction  would  make  the  owner  of  a 
vehicle  liable  for  the  acts  of  a  person  in  possession  of  it,  over  whom  he 
had  no  control,  and  to  whom  he  did  not  stand  in  the  relation  of  master 
and  principal,  and  that  an  act  which  should  thus  arbitrarily  and 
without  reason  make  one  person  liable  for  the  acts  of  another  would 
be  void,  either  as  being  contrary  to  natural  justice,  or  as  violating 
the  article  of  the  Constitution  by  which  the  taking  away  of  any  per- 
son's property  without  due  process  of  law  is  forbidden.*  But  in  a 
later  case  this  statute  was  declared  to  be  a  valid  exercise  of  the  police 
power  for  the  protection  of  the  persons  and  property  of  travelers  on 
public  highways.  It  was  also  sustained  against  the  objections  that 
it  is  repugnant  to  the  constitutional  provisions  which  prohibit  the 
taking  of  property  without  due  process  of  law,  and  guarantee  the 
right  of  trial  by  jury.* 

2875.  Enactments  prescribing  the  qualifications  requisite  for  persons 
who  follow  certain  occupations. — a.  Generally. — 'The  general  princi- 
ples with  reference  to  which  the  validity  of  enactments  of  this  de- 
scription is  determinable  have  been  thus  stated  by  the  Supreme 
Court  of  the  United  States:  "It  is  undoubtedly  the  right  of  every 
citizen  of  the  United  States  to  follow  any  lawful  calling,  business, 
or  profession  he  may  choose,  subject  only  to  such  restrictions  as  are 
imposed  upon  all  persons  of  like  age,  sex,  and  condition.  This  right 
may  in  many  respects  be  considered  as  a  distinguishing  feature  of 
our  republican  institutions.  Here  all  vocations  are  open  to  every- 
one on  like  conditions.  All  may  be  pursued  as  sources  of  livelihood, 
some  requiring  years  of  study  and  great  learning  for  their  success- 
ful prosecution.     The  interest,  or,  as  it  is  sometimes  termed,  the 

answerable  for  negligence  and  omission  291.     Gen.  Stat,  act  16,  pt.  1,  chap.  7, 

of  agents,  there  seems  no  well-founded  §  21,  Rev.  Stat.  1888,  §  2960,  Gen.  Stat! 

objection  to  their  being  made  liable,  in  1902,  §  2036. 

a  proper  case,  for  their  acts."  ^  Levick  v.  Norton    (1883)    51   Conn 

iCamp  V.   Rogers    (1877)    44   Conn.  461. 


§  2875]  CONSTITUTIOKALITY  OF  STATUTES.  8944u 

estate,  acquired  in  them,  that  is,  the  right  to  continue  their  prose- 
cution, is  often  of  great  value  to  the  possessors,  and  cannot  be  arbi- 
trarily taken  from  them,  any  more  than  their  real  or  personal  prop- 
erty can  be  thus  taken.  But  there  is  no  arbitrary  deprivation  of 
such  right  v?here  its  exercise  is  not  permitted  because  of  a  failure 
to  comply  with  conditions  imposed  by  the  state  for  the  protection  of 
society.  The  power  of  the  state  to  provide  for  the  general  welfare 
of  its  people  authorizes  it  to  prescribe  all  such  regulations  as,  in  its 
judgment,  will  secure  or  tend  to  secure  them  against  the  consequences 
of  ignorance  and  incapacity,  as  well  as  of  deception  and  fraud.  As 
one  means  to  this  end  it  has  been  the  practice  of  different  states, 
from  time  immemorial,  to  exact  in  many  pursuits  a  certain  degree 
of  skill  and  learning  upon  which  the  community  may  confidently 
rely,  their  possession  being  generally  ascertained  upon  an  examina- 
tion of  parties  by  competent  persons,  or  inferred  from  a  certificate 
to  them  in  the  form  of  a  diploma  or  license  from  an  institution  estab- 
lished for  instruction  on  the  subjects,  scientific  and  otherwise,  and 
with  which  such  pursuits  have  to  deal.  The  nature  and  extent  of 
the  qualifications  required  must  depend  primarily  upon  the  judg- 
ment of  the  state  as  to  their  necessity.  If  they  are  appropriate  to 
the  calling  or  profession,  and  attainable  by  reasonable  study  or  ap- 
plication, no  objection  to  their  validity  can  be  raised  because  of  their 
stringency  or  difficulty.  It  is  only  when  they  have  no  relation  to 
such  calling  or  profession,  or  are  unattainable  by  such  reasonable 
study  and  application,  that  they  can  operate  to  deprive  one  of  his 
right  to  pursue  a  lawful  vocation."  ^ 

The  number  of  illustrative  decisions  in  this  section  has  been  en- 
larged by  the  citation  of  several  cases  involving  the  validity  of  stat- 
utes which  are  not  specifically  applicable  to  servants,  but  prescribe 
in  general  terms  the  obligatory  qualifications  of  persons  who  follow 
certain  professions  or  trades. 

b.  Medical  practitioners. — A  statute  which  requires  every  prac- 
titioner of  medicine  in  the  state  to  obtain  a  certificate  from  the  state 
board  of  health  that  he  is  a  graduate  of  a  reputable  medical  college, 
and  which  makes  the  practice  of  medicine  by  any  person  without 
such  certificate  a  misdemeanor,  punishable  by  fine  or  imprisonment, 
is  not  repugnant  to  the  "due  process"  clause  of  the  Federal  Consti- 
tution.* 

iDent  V.  West  Virginia   (1888)    129  U.  S.  124,  32  L.  ed.  626,  9  Sup.  Ct.  Rep. 

U.  S.  124,  32  L.  ed.  626,  9  Sap.  Ct.  Rep.  231.     For  an  extract  from  the  ODinion. 

231.  see  subsee.  o,  supra. 

^Dent  V.  West  Virginia   (1889)    129 
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c.  Architects. — The  California  statute  which  provides  for  the  ap- 
pointment of  a  board  of  architecture  to  make  rei^ulations  for  the  exam- 
ination of  certified  architects  has  been  sustained  against  the  objec- 
tions that  it  is  a  delegation  of  legislative  power,  and  that  it  is  re- 
pugnant to  the  provision  of  the  state  Constitution  which  prohibits 
the  granting  of  "special  privileges  and  immunities."  ' 

d.  Engineers. — The  Federal  Supreme  Court  and  the  supreme 
court  of  Alabama  have  sustained,  as  being  a  valid  exercise  of  the 
police  power,  two  enactments  relating  to  the  qualifications  of  locomo- 
tive engineers.  By  one  of  them  a  penalty  is  imposed  upon  all  engi- 
neers who  operate  trains  without  having  satisfactorily  passed  the  of- 
ficial examinations  appointed  to  be  made  for  the  purpose  of  testing 
their  general  competence  in  respect  of  technical  knowledge,  skill, 
and  character.*  The  other  requires  the  examination  of  all  engineeis 
for  the  purpose  of  ascertaining  whether  they  suffer  from  color  blind- 
ness or  other  defects  of  vision.* 

The  Federal  Supreme  Court  has  held  that  the  section  which  im- 
])oses  upon  railway  companies  a  liability  for  the  fees  to  be  paid  for 
the  examination  is  not  unconstitutional,  as  being  a  deprivation  of 
property  without  due  process  of  law.^ 

But  a  different  doctrine  has  been  applied  by  the  supreme  court  of 
Alabama.' 

The  Minnesota  "boiler  inspectors  act"  requires  all  persons  intrust- 
ed with  the  operation  of  steam  boilers  or  steam  machinery  to  procure  a 
license,  but  specially  excepts  from  its  purview  locomotive  engineers 
and  boilers  inspected  and  certified  as  safe  by  the  inspector  of  com- 
panies whose  business  it  is  to  insure  boilers.  The  contentions  that 
this  exceptive  provision  produced  an  improper  classification  of  per- 

3  Ex  parte  McMwnus   (1907)   151  Cal.  the     employees     possess     the     physical 

331,  90  Pac.  702.  qualifications  required  by  law." 

*Sm.ith  V.  Alabama  (1887)   124  U.  S.  1  Louisville  &  N.  R.   Co.  v.  Baldwin, 

465,  31  L.  ed.  508,  1  Inters.  Com.  Rep.  swpra..     The  majority  of  the  court  oon- 

804,  8  Sup.  Ct.  Rep.  564 ;  McDonald  v.  sidered  itself  at  liberty  to  take  this  posi- 

State  (1886)   81  Ala.  279,  60  Am.  Rep.  tion  for  the  reason  that  the  point  had 

158,  2  So.  829;  Smithy.  State  (1888)  85  not  been  properly  raised  and  definitely 

Ala.  341,  6  So.  928.  ruled  upon  by  the  Federal  court.     But 

5  Nashville,  C.  &  St.  L.  R.  Go.  v.  Ala-  witii  all  deference,  it  is  submitted  that 
bam^j,  (1888)  128  U.  S.  96,  32  L.  ed.  352,  this  reading  of  the  Federal  decision  was 
2  Inters.  Com.  Rep.  338,  9  Sup.  Ct.  Rep.  erroneous. 

28;  Louisville  £  If.  R.  Co.    v.    Baldwin  In  Balduin  v.  Kouns   (1887)   81  Ala. 

(1888)  85  Ala.  619,  7  L.R.A.  266,  5  So.  272,  2  So.  638,  no  ruling  was  made  upon 

311.  this  point,  but  for  the  reason  that  as  the 

6  Xashville,  C.  &  St.  L.  R.  Go.  v.  Ala-  applicant  for  examination  and  medical 
bama,  supra.  The  court  said:  "It  is  examiner  each  claimed  and  asserted 
merely  imposing  upon  them  the  ex-  rights  under  the  statute,  neither  could 
penses   necessary   to   ascertain  whether  be  heard  to  assail  its  constitutionality. 
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sons  and  subjects,  and  that  the  portion  relating  to  boilers  inspected 
by  insurance  companies  is  unconstitutional,  as  being  an  unwarranted 
and  unreasonable  delegation  of  the  police  power  of  the  state  to  such 
companies,  have  been  rejected.' 

By  one  of  the  sections  of  the  Ohio  statute  regulating  the  appoint- 
ment of  stationary  engineers,  it  was  provided  that  any  engineer  who 
had  been  employed  continuously  as  a  steam  engineer  in  the  state  for 
a  period  of  three  years  next  prior  to  the  passage  of  the  act,  and  who 
filed  with  his  application  a  certificate  of  such  a  fact,  under  oath,  ac- 
companied by  a  certificate  from  his  employer  or  employers,  verifying 
the  same,  or  who  held  a  license  issiied  to  him  under  any  ordinance 
of  a  municipal  corporation  of  this  state,  should  be  entitled  to  a  li- 
cense without  further  examination.  It  was  held  that  this  provision 
arbitrarily  formed  a  favored  class,  and  was  therefore  repugnant  to 
the  clause  of  the  state  Bill  of  Rights  which  guarantees  equal  pro- 
tection and  benefit,  and  also  in  conflict  with  the  professed  purpose 
for  which  the  Constitution  was  established ;  viz.,  to  promote  the  com- 
mon welfare  of  citizens.^* 

It  has  been  held  that  the  Minnesota  enactment  which  divides  en- 
gineers into  four  classes,  and  prescribes  the  qualifications  of  each 
class,  is  not  in  conflict  either  with  the  "due  process"  clause  of  the 
Federal  Constitution,  or  with  the  provision  of  the  state  Constitution 
which  prohibits  special  legislation.^' 

e.  Railroad  conductors. — An  Ohio  statute  which  declared  it  to  be 
unlawful  to  employ  any  person  in  the  capacity  of  conductor  on  a 
passenger  train  unless  such  person  had  had  at  least  two  yctirs'  experi- 
ence in  the  position  of  conductor  of  either  a  passenger,  freight,  or 
construction  train  within  six  years  next  preceding  the  time  of  such 
employment,  but  provided  that  the  act  should  not  be  construed  so  as 
to  prevent  any  such  railroad  from  retaining  conductors  in  its  employ 
at  the  time  of  the  passage  of  the  act,  was  pronounced  unconstitu- 
tional, as  affecting  unequally  the  employees  in  the  same  class  of 
service.*^ 

estate  ex  rel.  Graham  v.  MoMahon,  lo Ha/rmon  \.  State  (1902)  66  Ohio  St. 

(1896)    65    Minn.    453,    68   N.    W.    77.  249,  58  L.R.A.  618,  64  N.  E.  117  (act  of 

The  court  pointed  out  that  "locomotives  March  1,  1900). 

are    subject    to    frequent — almost    con-  n  Hyvonen  v.  Heotor  Iron  Co.  (1908) 

tinual — inspection,      while      locomotive  103  Minn.  331,  123  Am.  St.  Rep.  332, 

engineers    must    of    necessity    be    well  115   N.   W.   167,    (Rev.   Laws   1905,   §§ 

qualified  and  skilful,  and,  further,  that  2180,  2181). 

if  the  latter  fail  to  exercise  high   de-  la  Cleveland,  C.  C.  d  St.  L.  R.  Co.  v. 

gree  of   ability  and   care,   they   are  at  State  (1903)  26  Ohio  C.  C.  348,  affirmed 

once  discharged."  without  opinion  in   (1904)   70  Ohio  St. 
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/.  Undertakers. — A  New  York  enactment  which  provided  that  a 
person  not  engaged  in  the  business  of  undertaking  should  not  engage 
in  it  unless  he  had  been  duly  licensed  as  an  embalmer,  and  employed 
as  an  assistant  to  a  licensed  undertaker  continuously  for  three  years, 
and  that,  if  a  firm  or  corporation  desired  to  engage  in  the  business, 
each  member  of  the  firm  or  manager  of  each  place  of  business  con- 
ducted by  the  corporation  shall  be  a  licensed  undertaker,  has  been 
annulled,  as  being  repugnant  to  the  "due  process"  clauses  of  the  Fed- 
eral and  state  Constitutions.^' 

g.  Plumbers. — A  Minnesota  act  requiring  journeymen  plumbers 
to  pass  an  examination  and  procure  certificates  of  competency  was 
held  to  be  unconstitutional  both  on  the  ground  that  it  made  an  arbi- 
trary and  unjustifiable  distinction  between  master  and  journeyman 
plumbers,  and  on  the  ground  that  the  legislature  had  adopted  an  arbi- 
trary basis  of  classification  in  restricting  the  application  of  the  act 
to  cities  having  more  than  10,000  inhabitants,  which  had  a  system 
of  sewers  and  waterworks.'*  Similarly,  a  statute  which  declared 
it  to  be  unlawful  for  a  firm  in  New  York  city  to  engage  in  the  busi- 
ness of  employing  a  master  plumber  unless  each  and  every  member 

506,  72  N.  E.  1165.  The  court  said  that  tation  of  the  act  to  'any  railroad  com- 
under  the  statute,  "a  person  who  has  pany  or  companies  running  or  operating 
been  a,  conductor  of  passenger,  freight,  a  steam  railroad  in  the  state  of  Ohio,  30 
or  construction  train  for  two  years  with-  miles  in  length  or  more,  and  the  same 
in  the  last  six  before  the  employment  having  been  operated  for  three  years  or 
may  be  employed  without  examination  more,'  is  a  discrimination  without 
as  to'  his  competency;  but  a  person  so  reason,  affecting  unequally  property  not 
employed  for  a  term  one  day  less  than  differing  in  kind  or  use,  as  well  as  em- 
two  years  shall  not  be  employed,  how-  ployees  in  the  same  class  of  service." 
ever  skilful  and  competent  he  may  be;  ^3  People  v.  Ringe  (1910)  197  N.  Y. 
and  a  person  who  has  been  in  the  em-  143,  27  L.R.A.  (N.S.)  628,  90  N.  E.  451, 
ploy  of  the  company  for  one  day  previ-  18  Ann.  Cas.  474,  affirming  (1908)  125 
ous  to  the  passage  of  the  act  may  be  App.  Div.  592,  110  N.  Y.  Supp.  74.  The 
retained,  however  incompetent  and  in-  court  said:  "The  provisions  of  the 
experienced  he  may  be.  The  act  creates  statute  requiring  that  the  service  must 
arbitrarily  two  favored  classes:  Those  be  continuous,  and  arbitrarily  prohibit- 
who  have  had  two  years'  experience  in  ing  the  issuing  of  a  license  to  a  person 
the  last  six  before  employment,  and  to  engage  in  the  business  of  under- 
those  who  happened  to  be  in  the  em-  taking  unless  such  persons  has  been  an 
ploy  of  the  company  at  the  time  of  the  assistant  to  a  licensed  undertaker  for 
passage  of  the  act.  Similar  and  even  the  time  therein  specified,  unnecessarily 
more  glaring  inequalities  might  be  interferes  with  the  common-law  rii^ht  to 
pointed  out,  governing  the  employment  engage  in  a  lawful  business.  It  makes 
of  engineers  and  others.  The  act  pre-  a  particular  form  of  acquiring  skill  and 
scribes  no  standard  and  no  test  of  ef-  knowledge  essential,  and  forfeits  the 
flciency;  arbitrarily  says  who  may  labor  right  to  count  the  time  so  engaged  in 
at  a  given  employment,  and  who  may  that  particular  education  at  each  time 
not;  and  fails  to  provide  for  the  safety  when  there  is  a  break  in  the  continuity 
of  the  public,  which  must  have  been  the  of  the  service." 

purpose  of  any  lawful   exercise  of  the        U  State    ex    rel.     Chapel    v.    Justus 

police    power    of    the    state."     It  was  (1903)     90    Minn.    474,    97  n!  W.  124 

furthermore    declared    that    "the    limi-  (Minn.  Laws  1901,  chap.  356). 
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had  been  registered  after  examination  by  the  examining  board  of 
plumbers,  has  been  pronounced  invalid  in  so  far  as  it  prohibited  the 
right  to  form  a  partnership  for  carrying  on  the  business  of  master 
plumber." 

h.  Horseshoers. — A  New  York  statute  requiring  persons  who 
practised  the  trade  of  horseshoeing  to  be  examined,  and  to  obtain  a 
certificate  from  a  board  of  examiners,  and  file  the  same  with  the 
clerk  of  the  county  in  which  it  is  proposed  to  practise  the  trade,  has 
been  held  invalid,  as  an  arbitrary  interference  with  personal  liberty 
and  private  property  without  due  process  of  law.  An  attempt  was 
made,  but  unsuccessfully,  to  justify  it  as  a  health  law.** 

A  similar  statute  has  been  annulled  in  Washington,  the  court  tak- 
ing the  position  that  it  deprived  citizens  of  their  liberty  and  property 
without  due  process  of  law,  and  denied  to  them  the  equal  protection 
of  the  laws.  The  trade  of  a  horseshoer  was  also  declared  not  to  be  a 
subject  of  regulation  under  the  police  power  of  the  state,  as  a  busi- 
ness concerning  and  directly  affecting  the  health,  welfare,  or  com- 
fort of  its  inhabitants." 

An  Illinois  enactment  of  the  same  type,  which  provided  for  the 
regulation  and  licensing  of  horseshoers,  has  been  pronounced  uncon- 
stitutional as  being  an  illegal  interference  with  the  right  of  the  indi- 
vidual to  adopt  and  pursue  whatever  calling  he  may  choose,  subject 
only  to  the  restraint  necessary  to  secure  the  common  welfare." 

15  Schnaier  v.  'Navarre  Hotel  &  Im-  sons,  from  enforcing  contracts  and  col- 
portation  Co.  (1905)  182  N.  Y.  83,  70  lecting  their  bills  for  work  done  unless 
L.E.A.  722,  108  Am.  St.  Eep.  790,  74  they  could  show  that  each  and  every 
N.  E.  561.  'The  court  said:  "It  cannot  member  of  the  firm  was  a  registered 
be  denied  that  the  statute  in  question  plumber;  and  if,  as  in  this  case,  it  was 
operates  to  prohibit  two  persons,  situ-  impossible  for  one  of  them  to  become 
ated  as  the  firm  in  this  case  was,  to  registered,  the  firm  must  dissolve.  A 
enter  into  partnership  for  conducting  a  law  that  produces  such  results  in  its 
le'^itimate  business.  It  prohibits  a  busi-  operation  cannot  be  valid.  .  .  .  It  is 
ness  man,  with  financial  means  and  not  witliin  any  reasonable  or  proper 
business  ability,  and  a  registered  master  exercise  of  the  police  power  since  a  pro- 
plumber,  with  the  requisite  mechanical  vision  for  the  registration  of  the  firm  as 
skill  from  uniting  the  financial  and  such,  or  for  the  registration  of  one  or 
business  ability  of  the  one  with  the  more  members  of  the  firm  who  were 
energy  and  mechanical  skill  of  the  other  skilled  plumbers,  to  act  for  the  firm, 
in  a  partnership  for  conducting  a  legiti-  would  be  a.  sufficient  protection  to  the 
mate  businessf  The  right  to  form  public  from  all  the  dangers  that  the 
partnerships  for  the  conduct  of  business  legislation  was  supposed  to  prevent  or 
has  existed  from  time  immemorial,  and  mitigate."  ,,„„,>  „«  i.^^ 
any  interference  with  that  right  must  be  16  People  v.  Beattie  (1904)  96  App- 
regarded  as  an  unwarranted  interference  Div  383,  89  N.  Y.  Supp.  193. 
with  individual  freedom,  condemned  by  ii  Re  Aubrey  (1904)  36  Wash  308 
the  Constitution.  The  feature  of  the  104  Am.  St.  Rep.  9o2,  78  Pac.  900,  1 
statute  to  which  I  have  referred  would  Ann.  Cas.  927. 

deprive  a  firm  engaged  in  the  plumbing  ,,*« '^f  f  «^/-  fi'"P'\i^^''\'    ^^^  ^"' 

business  composed  of  half  a  dozen  per-  334,  56  L.R.A.  558,  62  >.  E.  215. 
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/.  Pilots. — It  has  been  held  that  the  Texas  enactment  which  de- 
fines the  obligatory  qualifications  of  branch  pilots,  and  regulates  the 
manner  of  their  appointment,  is  a  valid  exercise  of  the  police  power, 
for  the  reason  that  it  is  designed  to  protect  life  and  property  against 
the  perils  incident  to  navigation.  The  contention  that  it  is  repug- 
nant to  the  "due  process"  clauses  of  the  Federal  and  state  Constitu- 
tions was  rejected.'^ 

The  Washington  statute  which  requires  the  applicant  for  a  pilot's 
license  to  be  an  American  citizen  and  legal  voter  of  the  state,  and  to 
possess  certain  qualifications  to  be  ascertained  by  the  board  of  pilot 
commissioners,  has  been  sustained  against  the  objection  that  it  dis- 
criminates between  citizens,  because  it  requires  that  the  applicant 
shall  be  a  qualified  voter.^" 

2876.  Enaotments  imposing  occupation  license  taxes. —  a.  Employ- 
tnent  agencies. — In  an  Illinois  case  it  was  laid  down  with  regard  to 
a  statute  regulating  employment  agencies,  that  the  section  which  re- 
quired persons  who  maintain  a  private  agency  to  obtain  a  license  was 
a  valid  exercise  of  the  police  power.^  But  in  a  later  case  in  which 
the  remainder  of  the  statute  was  pronounced  unconstitutional,  the 
court  reached  the  conclusion  that  this  section  depended  upon  all  the 
other  provisions,  and  could  not  stand  by  itself.^ 

It  has  been  held  that  the  ISTew  York  statute  which  is  applicable  to 
agencies  in  cities  of  the  first  and  second  class  is  not  invalid,  either 
as  denying  the  equal  protection  of  the  laws,  or  as  interfering  with 
the  right  to  carry  on  a  lawful  business  without  being  hampered  by 
statutory  regulations.' 

19  Olsen  V.  Smith  ( 1902 )  —  Tex.  Civ.  first  objection,  the  court  aaid :  "It 
App.  — ,  68  S.  W.  320  (Tex.  Rev.  Stat,  seems  to  be  vcell  settled  in  this  court  and 
1895,  art.  3796  et  seq.)  in  the  Federal  court  that  the  equality, 

io  State  V.  Ames  (1907)  47  Wash,  within  the  contemplation  of  the  ]4t!i 
328,  92  Pac.  137  (Lavrs  1887-88,  chap.  Amendment,  does  not  necessarily  include 
93),  following  State  ex  rel.  Griffith  v.  a  territorial  equality,  and  that  legis- 
Xeicland  (1905)  37  Wash.  428,  79  Pac.  lation  which,  though  limited  in  the 
983,  where  a  statute  authorizing  the  sphere  of  its  operations,  affects  alike  all 
appointment  of  road  supervisors  from  persons  similarly  situated  within  such 
among  the  qualified  electors  was  upheld,    sphere,    is    valid.      People    v.    Haxmor 

i  Price  V.  People  (1901)  193  111.  114,  (1896)  149  N.  Y.  195,  31  L.R.A.  689 
.53  L.R.A.  588,  86  Am.  St.  Rep.  306,  61  52  Am.  St.  Rep.  707,  43  N.  E.  541 ; 
N.  E.  844.  Mallett  v.  North  Carolina  (1901)  181  U. 

UMatheics  v.  People  (1903)  202  111.  S.  589,  45  L.  ed.  1015,  21  Sup.  Ct.  Rep. 
389,  63  L.R.A.  78,  95  Am.  St.  Rep.  241,  730,  15  Am.  Crim.  Rep.  241 ;  Barbier  v. 
67  N.  E.  28.    See  §  2865,  note  1,  ante.        Connolly  (1885)   113  U.  S.  27,  28  L.  ed. 

3  In  People  ex  rel.  Armstrong  v.  War-  923,  5  Sup.  Ct.  Rep.  357 ;  Williams  v. 
den  (1905)  183  N.  Y.  223,  2  L.R.A.  People  (1862)  24  N.  Y.  405.  Criminal 
(N.S.)  859,  76  N.  E.  11,  5  Ann.  Cas.  325,  laws  are  not  necessarily  unconstitution- 
aflirming  (1905)  107  App.  Div.  617,  95  al,  even  if  they  bear  "unequally  upon 
N.  Y.  Supp.   1152,   with  regard  to  the   persons  in  different  parts  of  the  state. 
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h.  Emigrant  agents. — A  Georgia  enactment  which  provides  that 
emigrant  agents  engaged  in  hiring  laborers  for  work  outside  the  state 
shall  pay  a  license  tax,  and  imposes  no  such  tax  upon  persons  en- 
gaged in  hiring  laborers  for  work  within  the  state,  has  been  sustained 
by  the  Federal  Supreme  Court  against  the  objections  (1)  that  it  is  in 
conflict  with  the  14th  Amendment,  because  it  restricts  the  right  of 
the  citizen  to  move  from  one  state  to  another,  and  so  abridges  his 
privileges  and  immunities;  (2)  that  it  impairs  the  natural  right  to 
labor;  and  (3)  that  it  is  class  legislation,  discriminating  arbitrarily 
and  without  a  reasonable  basis.* 


The  evil  which  the  legislature  may  have 
in  view  in  passing  such  laws  may  exist 
only  in  the  great  cities  of  the  state,  and 
have  no  existence  in  rural  districts." 
The  second  objection  was  thus  dis- 
cussed: "The  cases  are  abundant  which 
hold  that  the  individual  has  the  right  to 
carry  on  any  lawful  business,  or  earn  his 
living  in  any  lawful  way,  and  that  the 
legislature  has  no  right  to  interfere  with 
his  freedom  of  action  in  that  respect,  or 
otherwise  place  restraints  upon  his 
movements.  But,  of  course,  these  cases 
must  all  be  understood  as  applying  to 
laws  that  are  not  within  the  police 
power.  If  the  statute  comes  fairly  with- 
in the  scope  of  the  police  power,  it  is  a 
valid  law,  although  it  may  interfere,  in 
some  respects,  with  the  liberty  of  the 
citizen,  which,  of  course,  includes  his 
right  to  follow  any  lawful  employment. 
A  statute  to  promote  the  public  health, 
the  public  safety,  or  to  secure  public 
order,  or  for  the  prevention  or  suppres- 
sion of  fraud,  is  a  valid  law,  although 
it  may,  in  some  respects,  interfere  with 
individual  freedom.  All  business  and 
occupations  are  conducted  subject  to  the 
exercise  of  the  police  power.  Individual 
freedom  must  yield  to  regulations  for 
the  public  good.  It  may  be  laid  down 
as  a  general  principal  that  legislation 
is  valid  which  has  for  its  object  the  pro- 
motion of  the  public  health,  safety, 
morals,  convenience,  and  general  wel- 
fare, or  the  prevention  of  fraud  or  im- 
morality. We  think  that  such  is  the 
character  of  the  statute  in  question.  It 
was  intended  to  regulate  employment 
agencies  in  cities.  The  legislature  had 
the  right  to  take  notice  of  the  fact  that 
such  agencies  are  places  where  emi- 
grants and  ignorant  people  frequently 
resort  to  obtain  employment  and  to  pro- 
cure  information.     The  relations  of   a 


person  so  consulting  an  agency  of  this 
character  with  the  managers  or  persons 
conducting  it  are  such  as  to  afford  great 
opportunities  for  fraud  and  oppression, 
and  the  statute  in  question  was  for  the 
purpose  of  preventing  such  frauds,  and. 
probably,  for  the  suppression  of  im- 
morality." 

*In  iVilUams  v.  Fears  (1900)  179  U. 
S.  270,  45  L.  ed.  186,  21  Sup.  Ct.  Eep. 
128,  affirming  (1900)  110  Ga.  584,  50 
L.E.A.  685,  35  S.  E.  699,  the  court  said : 
"Undoubtedly  the  right  of  locomotion, 
the  right  to  remove  from  one  place  to 
another  according  to  inclination,  is  an 
attribute  of  personal  liberty,  and  the 
right,  ordinarily,  of  free  transit  from  or 
through  the  territory  of  any  state  is  a 
right  secured  by  the  14th  Amendment 
and  by  other  provisions  of  the  Consti- 
tution; and  so  as  to  the  right  to  con- 
tract. The  liberty,  of  which  the  dep- 
rivation without  due  process  of  law  is 
forbidden,  'means  not  only  the  right  of 
the  citizen  to  be  free  from  the  mere 
physical  restraint  of  his  person,  as  by 
incarceration,  but  the  term  is  deemed  to 
embrace  the  right  of  the  citizen  to  be 
free  in  the  enjoyment  of  all  his  facul- 
ties; to  be  free  to  use  them  in  all  lawful 
ways;  to  live  and  work  where  he  will; 
to  earn  his  livelihood  by  any  lawful  call- 
ing; to  pursue  any  livelihood  or  avo- 
cation, and  for  that  purpose  to  enter 
into  all  contracts  which  may  be  proper, 
necessary,  and  essential  to  his  carrying 
out  to  a  successful  conclusion  the  pur- 
pose above  mentioned.  .  .  .'  But  this 
act  is  a  taxing  act,  by  the  second  section 
of  which  taxes  are  levied  on  occupations, 
including,  by  paragraph  ten,  the  occu- 
pation of  hiring  persons  to  labor  else- 
where. If  it  can  be  said  to  affect  the 
freedom  of  egress  from  the  state  or  the 
freedom    of    contract,    it  is  only  inci- 
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c.  Managing  agents  of  certain  hinds  of  business. — A  statute  im- 
posing a  license  tax  upon  the  domestic  business  carried  on  by  the 
managing  agents  of  domestic  and  foreign  meat-packing  houses  has 
been  sustained  by  the  Federal  Supreme  Court  against  the  objections 
that  it  denied  to  the  agents  of  foreign  houses  the  equal  protection  of 
the  laws,  and  impaired  the  obligation  of  their  contracts  of  employ- 
ment.* 


dentally  and  remotely.  The  individual 
laborer  is  left  free  to  come  and  go  at 
pleasure,  and  to  make  such  contracts  as 
he  chooses,  while  those  whose  business  it 
is  to  induce  persons  to  enter  into  labor 
contracts  and  to  change  their  location, 
though  left  free  to  contract,  are  sub- 
jected to  taxation  in  respect  of  their 
business  as  other  citizens  are.  .  . 
Nor  does  it  appear  to  us  that  the  ob- 
jection of  unlawful  discrimination  is 
tenable.  The  point  is  chieily  rested  on 
the  ground  that  inasmuch  as  the  busi- 
ness of  hiring  persons  to  labor  within 
the  state  is  not  subjected  to  a  like  tax, 
the  equal  protection  of  the  laws  secured 
by  the  14th  Amendment  is  thereby  de- 
nied. .  .  .  We  are  unable  to  say  that 
such  a  discrimination,  if  it  existed,  did 
not  rest  on  reasonable  grounds,  and  was 
not  within  the  discretion  of  the  state 
legislature."  The  provision  construed 
was  1[  10  of  §  2  of  the  general  tax  act. 
The  court  approved  Shep-perd  v.  Sumter 
County  (1877)  59  Ga.  535,  27  Am.  Rep. 
394,  in  which  the  supreme  court  of 
Georgia  decided  that  the  corresponding 
provision  in  the  act  of  1876,  which  re- 
quired a  license  as  preliminary  to  carry- 
ing on  this  business,  was  not  unconsti- 
tutional on  this  ground,  for  the  reasons, 
(1)  that  it  did  not  appear  that  hiring 
for  internal  employment  had  become  a 
business  in  Georgia,  or  was  pursued  as 
such  by  any  person  or  persons,  and  (2) 
that  the  state  could  properly  discrimi- 
nate in  its  police  and  fiscal  legislation 
between  occupations  of  a  similar  nature, 
but  of  a  dissimilar  tendency, — between 
those  which  tended  to  induce  the  labor- 
ing population  to  leave,  and  those  which 
tended  to  induce  that  population  to  re- 
main. 

In  accord  with  the  above  rulings  is 
State  v.  Napier  (1901)  63  S.  C.  60,  41 
S.  E.  13,  where  it  was  held  that  a  South 
Carolina  statute  of  a  similar  tenor  is 
not  invalid,  either  as  abridging  the 
privileges  of  the  citizen,  or  as  being  dis- 


criminatory, or  as  violating  the  princi- 
ple of  the  uniformity  of  taxation. 

In  State  v.  Hunt  (1901)  129  N.  C. 
686,  85  Am.  St.  Rep.  758,  40  S.  E.  216, 
Williams  v.  Fears,  supra,  was  followed. 
The  court  overruled  a  previous  decision 
in  so  far  as  it  conflicted  with  the  doc- 
trines of  the  Federal  Supreme  Court.  In 
State  V.  Moore  (1893)  113  N.  C.  697,  22 
L.R.A.  472,  18  S.  E.  342,  a  similar 
statute  was  invalidated  on  two  grounds 
(1)  that,  if  considered  as  an  exercise 
of  the  taxing  power  of  the  legislature, 
it  was  in  contravention  of  the  provision 
of  the  state  Constitution  which  au- 
thorizes the  legislature  to  tax  "trades, 
professions,  franchises,"  etc.,  and  was 
void  for  want  of  uniformity;  (2)  that, 
as  the  act  did  not  prescribe  any  regu- 
lation as  to  how  the  business  should  be 
carried  on,  nor  any  police  supervision, 
and  exacted  a  very  large  license  fee,  it 
was  restrictive  and  prohibitory  of  the 
business,  and  consequently,  if  considered 
ah  an  exercise  of  police  power,  was  void 
for  that  reason. 

The  decision  of  the  Federal  Supreme 
Court  has,  it  seems,  also  destroyed  the 
authority  of  Joseph  v.  Randolph  (1882) 
71  Ala.  499,  46  Am.  Rep.  347,  in  which 
an  enactment  of  this  description  was 
pronounced  invalid,  on  the  ground  that 
it  imposed  an  indirect  tax  upon  the 
citizen's  right  of  free  egress  from  the 
state,  and  operated  so  as  to  hinder  the 
exercise  of  his  personal  liberty,  and 
seriously  to  impair  his  right  to  emi- 
grate. 

Sin  Kehrer  v.  Stewart  (1905)  197  U. 
S.  60,  49  L.  ed.  663,  25  Sup.  Ct.  Rep. 
403,  affirming  (1903)  117  Ga.  969,  44  S. 
E.  854,  the  court  said:  "There  is  no 
discrimination  in  favor  of  the  agents  of 
domestic  houses,  and,  while  we  may  sus- 
pect that  the  act  was  primarily  intend- 
ed to  apply  to  agents  of  ultra  state 
houses,  there  is  no  discrimination  upon 
che  face  of  the  act,  and  none,  so  far  as 
the  record  shows,  upon  its  practical  ad- 
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d.  Agents  of  foreign  insurance  companies. — It  has  been  held  that 
a  ISTew  Jersey  statute  imposing  a  license  fee  upon  this  class  of  agents 
does  not  abridge  any  right  guaranteed  by  the  state  or  Federal  Con- 
stitutions.® 

e.  Laundries. — A  city  ordinance  providing,  under  a  penalty,  that 
no  person  should  establish,  maintain,  or  carry  on  any  laundry  within 
certain  limits,  without  first  having  obtained  the  consent  of  the  board 
of  supervisors,  and  that  this  provision  should  only  be  granted  upon 
the  recommendation  of  not  less  than  twelve  citizens  and  taxpayers 
in  the  block  in  which  it  was  proposed  to  establish  the  laundry,  has 
been  pronounced  voidJ 

2877.  Enactments  restricting  the  rights  of  municipal  officers  in  re- 
spect of  performing  services  for  other  employers. — Anenactmentwhich 
renders  it  unlawful  for  any  officer  of  a  municipality  to  act  as  an 
attorney  for  any  public  utility  corporation  doing  business  or  exer- 
cising its  franchises  within  the  municipality  has  been  sustained 
against  the  objection,  (1)  that  it  discriminates  against  corporations, 
and  in  favor  of  individuals,  partnerships,  and  other  unincorporated 
associations  similarly  situated,  and  (2)  that  it  places  arbitrary  and 
unreasonable  restrictions  upon  the  occupation  of  practising  law.* 

ministration.  As  we  have  frequently  right  of  taxation  by  the  fact  that  the 
held,  the  state  has  the  right  to  classify  party  taxed  had  entered  into  an  en- 
occupations  and  to  impose  different  gagement  with  his  employer  for  a  defi- 
taxes  upon  different  occupations.  Such  nite  period.  The  tax  is  an  incident  to 
has  been  constantly  the  practice  of  the  business,  and  probably  might,  under 
Congress  under  the  internal  revenue  the  terms  of  their  contract,  be  charged 
laws.  Cook  V.  Marshall  County  (1905)  up  against  the  employer  as  one  of  the 
196  U.  S.  261,  275,  49  L.  ed.  471,  476,  necessary  expenses  of  carrying  it  on." 
25  Sup.  Ct.  Rep.  233.  What  the  neces-  8  Siekmcm  v.  State  ( 1898 )  62  N.  J. 
sity  is  for  such  a  tax,  and  upon  what  L.  499,  41  Atl.  942,  affirmed  in  (1899) 
occupations  it  shall  be  imposed,  as  well  63  N.  J.  L.  666,  44  Atl.  1099. 
as  the  amount  of  the  imposition,  are  ex-  ">  Re  Quong  Woo  (1882)  13  Fed.  229. 
clusively  within  the  control  of  the  state  The  general  principle  relied  on  is  thus 
le<'islature.  So  long  as  there  is  no  dis-  formulated  in  the  headnote:  Licenses 
<;rtmination  against  citizens  of  other  for  callings,  trades,  and  employments 
states,  the  amount  and  necessity  of  the  may  be  required  by  the  city  authorities 
tax  are  not  open  to  criticism  here.  The  where  the  nature  of  the  business  re- 
argument  that  the  tax  impairs  the  ohli-  quires  special  knowledge  or  qualifica- 
gation  of  a  contract  between  the  peti-  tions,  or  where  they  are  issued  as  a 
tioner  and  Nelson  Morris  &  Company  is  means  of  raising  revenue  for  municipal 
liardly  worthy  of  serious  consideration,  purposes ;  but  they  cannot  be  required  as 
The  power  of  taxation  overrides  any  a  means  of  prohibiting  any  of  the  avo- 
agreement  of  an  employee  to  serve  for  a  cations  of  life  which  are  not  injurious 
specific  sum.  His  contract  remains  en-  to  public  morals,  offensive  to  the  senses, 
tirely  undisturbed.  There  was  no  stipu-  nor  dangerous  to  public  health  and  safe- 
lation  for  an  employment  for  a  definite  ty. 

neriod  ■   and  if  there  were,  it  is  incon-  l  Boone  v.  State   ( 1911 )    170  Ala.  57, 

«eivabl'e  that  the  state  should  lose  this  54  So.  109,  Ann.  Cas.  1912  D,  1065. 
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2878.  Enactments  prohibiting  trusts.-  The  Indiana  statute  which 
prohibits  persons  from  forming  combinations  for  the  purpose  of  pre- 
venting dealers  and  manufacturers  from  selling  supplies  to  any  deal- 
er, manufacturer,  or  artisan  has  been  sustained  against  the  objection 
that  it  deprives  the  persons  affected  of  their  property  without  due 
process  of  law,  and  denies  to  them  the  equal  protection  of  the  laws.^ 

2879.  Enactments  prohibiting:  wrongful  interference  by  third  persons 
with  existing  contracts. —  The  Georgia  statute  by  which  a  penalty, 
recoverable  in  a  civil  action,  is  imposed  for  interference  with  the 
contractual  relation  of  employer  and  employee,  of  landlord  and  ten- 
ant, and  of  landlord  and  cropper,  hiring  the  tenant  or  employee,  and 
renting  or  furnishing  land  to  him,  and  by  which  it  is  provided  that 
if  the  action  fails,  the  defendant  shall  have  judgment  against  the 
plaintiff  for  all  costs  and  reasonable  attorney's  fees,  has  been  sus- 
tained against  the  objections  that  it  denies  the  equal  protection  of  the 
laws,  because  the  plaintiff  is  not  given  any  right  to  recover  attorney's 
fees,  and  that  it  violates  the  prohibition  of  the  state  Constitution 
against  legislating  on  a  subject-matter  already  covered  by  a  general 
law.^ 

The  Alabama  statute  which  declares  it  to  be  unlawful  for  any  per- 
son knowingly  to  interfere  with,  employ,  or  induce  to  leave  the  serv- 
ice of  another,  a  servant,  etc,  who  has  contracted  in  writing  to  serve 
such  other  person  for  any  time  not  exceeding  a  year,  before  the  ex- 
piration of  the  time  so  contracted  for,  has  been  sustained  against  the 
objections  that  it  is  an  indirect  attempt  to  punish  the  violation  of  a 
contract  by  fine  and  imprisonment,^  and  that  it  is  in  conflict  with  the 
14th  Amendment  of  the  Federal  Constitution,  and  the  clause  of  the 
state  Constitution  which  guarantees  the  right  to  enjoy  life,  liberty, 
and  property.'  Both  of  these  decisions  turn  upon  the  conception 
that  the  enticement  of  a  servant  is  a  tort  at  common  law. 

A  municipal  ordinance  by  which  "picketing"  for  the  purpose  of 
intimidating  and  threatening  the  employees  of  a  private  industrial 
concern  is  declared  to  be  a  misdemeanor  has  been  held  to  be  a  valid 
exercise  of  municipal  power.* 

2880.  Enactments  relating  to  arbitration  between  masters  and 
servants. —  A  provision  to  the  effect  that,  if  a  witness  summoned  by 

1  Knight  &  J.  Co.  v.  Miller  ( 1909 )  172  «  Twrpley  v.  State  ( 1885 )  79  Ala.  271 
Ind.  27,  87  N.  E.  823,  18  Ann.  Cas.  ^  State  v.  IJix  (1910)  165  Ala  126 
1146.  51  So.  754. 

'>■  Johnson  \.  Hudspeth  (1911)  136  Ga.  4iJe  Williams  (1910)  158  Cai  S50 
771,    72   S.   E.   69    (Civil    Code    [1910]    111  Pae.  1035.  ' 

S§  3712-3714).  For  otlier  decisions  as 
to  the  validity  of  statutes  allowing  at- 
torneys' fees,  see  S  2828,  ante. 
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the  board  of  arbitration  refuses  to  attend  or  to  testify,  the  board  may 
apply  to  the  circuit  court,  which  shall  then  issue  an  attachment  to 
bring  in  the  witness  and  punish  him  for  contempt,  has  been  held 
unconstitutional,  for  the  reason  that  "the  power  to  punish  for  con- 
tempt is  not  a  power  conferred  on  the  court  by  the  legislature,  but 
is  inherent  in  the  court,  for  one  purpose  only,  that  is,  to  maintain  its 
own  authority."  ^ 

2881.  Enactments  prohibiting  the  performance  of  work  on  Sundays. — 
Some  of  the  statutes  belonging  to  this  category  expressly  prohibit  the 
masters  from  requiring  or  permitting  their  servants  to  work  on  Sun- 
days, and  it  is  obvious  that  those  which  are  not  specifically  appli- 
cable to  servants  impliedly  embrace  such  a  prohibition.  For  practi- 
cal purposes  the  effect  of  both  these  descriptions  of  statutes  is  identi- 
cal, so  far  as  the  privileges  of  servants  are  concerned.  In  this  re- 
spect, therefore,  the  actual  operation  of  all  Sunday  Laws,  whatever 
may  be  their  actual  tenor,  is  similar  to  that  of  the  enactments  which 
define  the  number  of  hours  in  each  day,  or  the  particular  portion  of 
each  day,  during  which  servants  may  be  kept  at  work.  But  as  the 
great  majority  of  such  laws  are  of  a  general  scope,  it  would  be  out 
of  place  to  undertake,  in  the  present  treatise,  to  analyze  in  detail  all 
the  cases  in  which  their  validity  has  been  discussed.  Except  in  those 
instances  where  some  point  of  special  importance  is  involved,  we 
shall  merely  state  the  purport  of  each  decision  and  the  constitutional 
principle  with  reference  to  which  it  was  rendered.  The  grounds  up- 
on which  Sunday  laws  have  been  attacked  are  as  follows : 

(1)  That  they  are  not  a  proper  exercise  of  the  police  power.  This 
contention  has  been  rejected  in  nearly  every  instance  in  which  it  has 
been  put  forward.^    "The  legislature  having    .     .     .    power  to  enact 

estate    ex    rel.    Haughey    v.    Ryan  3:   Fowler  Packing  Co.  v.  Enzenperger 

(1904)  182  Mo.  349,  81  S.  W.  435.  (1908)    77   Kan.   406,   15  L.E.A.(N.S.) 

1  Besides   the    cases    cited   passim    in  7Si.  Si  VauC.  995;  Com.  v.  LouisvUle  d  y. 

the  following  notes,  see  Swann  v.  Swann  R.  Go.   (1882)   80  Ky.  291,  44  Am.  Rep. 

(1884)   21  Fed.  299;  Ex  parte  Andreus  475;  State  v.  Bott   (1879)   31  La.  Ann. 

(1861)  18  Cal.  679  (overruling  Ba;  parie  663,    33    Am.    Rep.    224;    Com.   v.    Has 

\ewman   (1858)   9  Cal.  502)  ;  Ex  parte  (1877)    122  Mass.  40;   State  v.  Ludwig 

Bird    (1861)     19    Cal.    130;    Ex    parte  (1875)   21  Minn.  202;  People  v.  Moses 

Moynier  (1884)   65  Cal.  33,  2  Pac.  728;  (1893)    140  N.   Y.   214,   35   N.   E.   499 

Foster  \.  Police  Com/rs.  (1894)   102  Cal.  (arguendo);   Re  Rupp    (1898)    33  App. 

483    41  Am.  St.  Rep.  194,  37  Pac.  763;  Div.  469,  53  N.  Y.  Supp.  927    (arguen- 

Gunn  V.   State    (1892)    89   Ga.   341,   15  do);    Ex   parte   Sundstrom    (1888)    2o 

S.  E.  458;   People  v.  Griffith    (1873)    1  Tex.   App.   133,    8   S.   W.   207;    Cooley, 

Idaho,  476;   Voglesong  v.  State   (1857)  Const.  Law,  7th  ed.  p.  859,  note  3. 
9  Ind.  112;  Schlict  v.  State   (1869)   31       In  Eden  r.  People  (1896)  161111.296, 

Ind.  246;  Foltz  v.  State  (1870)   33  Ind.  32   L.R.A.   659,   52   Am.    St.   Rep.   36.% 

215;    Armstrong    v.    State    (1908)     170  43  N.  E.  1108,  it  was  held  that  a  law 

Ind   188,  15  L.R.A.(N.S.J   646,  84  N.  E.  prohibiting  barbers  from  keeping  open 


8944ff  MASTER  AND  SERVANT.  [chap,  cxxiv. 

laws  to  promote  the  order  and  to  secure  the  comfort,  happiness,  ami 
health  of  the  people,  it  is  within  its  discretion  to  fix  the  day  when 
all  labor,  within  the  limits  of  the  state,  works  of  necessity  and  charity 
excepted,  should  cease.  It  is  not  for  the  judiciary  to  say  that  the 
wrong  day  was  fixed,  much  less  that  the  legislature  erred  when  it 
assumed  that  the  best  interests  of  all  required  that  one  day  in  seven 
should  be  kept  for  the  purposes  of  rest  from  ordinary  labor."  *  There 
is  high  authority  for  the  doctrine  that  statutes  of  this  type  are  purely 
civil  regulations,  and  only  sustainable  on  that  footing.^  However 
this  may  be,  there  can  be  no  question  that,  even  if  it  is  permissible 
to  predicate  their  validity  upon  the  ground  that  Christianity  is  a 
part  of  the  common  law,  "it  is  not  necessary  to  resort  to  any  such 
reason  to  sustain  such  legislation.  The  ground  upon  which  such 
legislation  is  generally  upheld  is  that  it  is  a  sanitary  measure,  and 
as  such  a  legitimate  exercise  of  the  police  power.  It  proceeds  upon 
the  theory,  entertained  by  most  of  those  who  have  investigated  the 
subject,  that  the  physical,  intellectual,  and  moral  welfare  of  man- 
kind requires  a  periodical  day  of  rest  from  labor,  and,  as  some  par- 
ticular day  must  be  fixed,  the  one  most  naturally  selected  is  that 
which  is  regarded  as  sacred  by  the  greatest  number  of  citizens,  and 
which  by  custom  is  generally  devoted  to  religious  worship,  or  rest 
and  recreation,  as  this  causes  the  least  interference  with  business 
or  existing  customs."  * 

their  shops  on  Sunday  could  not  be  sus-  ing  remark  of  Mr.  Justice  Field  in  his 

tained  as  an  exercise  of  the  police  pow-  dissenting  opinion  in  Ex  parte  Newman 

er,  since  it  had  no  relation  to  the  health,  (ISoS)  !)  Cal.  502:     "The  prohibition  of 

comfort,  safety,  and  welfare  of  society,  secular  business  on  Sunday  is  advocated 

But  this  decision  is  obviously  opposed  on  the  ground  that  by  it  the  general  wel- 

to  the  general  current  of  authority.     It  fare  is   advanced,   labor  protected,   and 

seems  to  be  essentially  inconsistent  with  the    moral    and    physical    well-being   of 

McPherson  v.  Chebanse  (1885)    114  111.  society   promoted." 

46,  55  Am.  Rep.  857,  28  N.  E.  454,  where  3  Specht  v.  Com.  (1848)  8  Pa.  312,  49 

an  ordinance  prohibiting  persons  from  Am.    Dec.    518;    Minden   v.    Silverstein 

keeping  open  their  places  of  business  in  (1884)  36  La.  Ann.  912;  Bloom  v.  Rich- 

a  city  or  village  for  the  purpose  of  vend-  ards   ( 1853 )   2  Ohio  St.  387. 

ing  goods,  wares,   and  merchandise   on  i  State  v.  Petit  (1898)   74  Minn.  376, 

Sunday    was    held    to   be   valid.      This  77  N.  W.  225,  affirmed  in  (1900)  177  U.' 

ruling  was  cited  without  any  expression  S.  164,  44  L.  ed.  718,  20  Sup.  Ct.  Rep. 

of  disapproval  in  W.  C.  Ritchie  &  Go.  v.  666. 

Wayman  (1910)   244  111.  509,  27  L.R.A.  In  People  v.  Havnor  (1896)  149  N  Y 

(N.S.)    994,   91   N.   E.   695.  195,  31  L.R.A.  689,  52  Am.  St.  Rep.  707, 

e  Hemiimgton  v.   Georgia    (1896)    163  43  N.  E.  541,  the  court  said:     "Accord- 

U.  S.  299,  41  L.  ed.  166,  16  Sup.  Ct.  Rep.  ing  to  the  common  judgment  of  civilized 

1086    (affirming  90   Ga.   396,   4   Inters,  men,  public  economv  requires,  for  sani- 

Com.  Rep.  413,  17  S.  E.   1009).     This  tary  reasons,  a  day  of  general  rest  from 

remark  was  made  with  reference  to  a  labor,  and  the  day  naturally  selected  is 

Georgia  statute  by  which  the  operation  that  regarded  as  sacred  by  the  greatest 

of  trains  on  Sunday  was  forbidden.   The  number  of  citizens,  as  this  ca,uses  the 

court  quoted  with  approval  the  follow-  least  inconvenience  through  interference 
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(2)  That  they  deprive  the  persons  affected  of  their  property  -with- 
out due  process  of  law.  In  most  of  the  instances  in  which  this  ob- 
jection has  been  relied  upon,  it  has  been  overruled.*  But  in  one  state 
it  has  been  treated  as  a  valid  reason  for  annulling  a  statute  applicable 
to  barbers.® 

(3)  That  they  contravene  the  equality  clauses  of  the  Federal  and 
state  Constitutions.  The  decisions  under  this  head  are  conflicting. 
Some  of  them  proceed  upon  the  broad  doctrine  that  a  court  is  not 
warranted  in  annulling  a  statute  for  the  reason  that  its  operation  ex- 
tends only  to  certain  kinds  of  business/  or  to  a  single  kind  of  busi- 


with  business.  Lindenmuller  v.  People 
(1861)  33  Barb.  548.  It  is  to  the  in- 
terest of  the  state  to  have  strong,  ro- 
bust, healthy  citizens,  capable  of  self- 
support  or  bearing  arms,  and  of  adding 
to  the  resources  of  the  country.  Laws 
to  effect  this  purpose,  by  protecting  the 
citizen  from  overwork  and  requiring  a 
general  day  of  rest  to  restore  his 
strength  and  preserve  his  health,  have 
an  obvious  connection  witli  the  public 
welfare."  Followed  in  Moore  v.  Owen 
(1908)    58  Misc.  332,   109  N.  Y.  Supp. 

In  Re  New  York  (1907;  Sup.  Ct.) 
57  Misc.  52,  108  N.  Y.  Supp.  197,  the 
court  said:  "The  Christian  Sabbath  is 
one  of  the  civil  institutions  of  the 
state;  and  that  for  the  purpose  of  pro- 
tecting the  moral  and  physical  well- 
being  of  the  people,  and  preserving  the 
peace,  quiet,  and  good  order  of  society, 
the  legislature  has  authority  to  regulate 
its  observance  and  prevent  its  desecra- 
tion by  appropriate  legislation." 

See  also  the  remarks  of  the  court  in 
St.  Joseph  v.  Elliott  (1891)  47  Mo. 
App.  418. 

S  State  V.  Dolan  (1907)  13  Idaho,  693, 
14  L.R.A.(N.S.)  1259,  92  Pac.  995; 
Re  Jacobs  (1907)  13  Idaho,  720,  92  Pac. 
1003  (all  places  of  business  with  certain 
specified  exceptions)  ;  People  v.  Hoym 
(1860)  20  How.  Pr.  76  (exhibitions  and 
dramatic  performances)  ;  Lindenmuller 
V.  People  (1861)  33  Barb.  548  (exhibi- 
tions and  dramatic  performances)  ;  Peo- 
ple V.  Savnor  (1896)  149  N.  Y.  195,  31 
L.E.A.  689,  52  Am.  St.  Hep.  707,  43  N. 
E.  541  (barl^ers)  ;  Ex  parte  Northrup 
(1902)  41  Or.  489,  69  Pac.  445  (bar- 
bers) ;  State  v.  Sopher  (1903)  25  Utah, 
318,  60  L.R.A.  468,  95  Am.  St.  Eep.  845, 
71  Pac.  482  (barbers)  ;  Stark  v.  Backus 
M.  &  S.  Vol.  VIII.— 559c. 


(1909)    140    Wis.   557,    123   N.    W.    98 
(barbers). 

eEden  v.  People  (1896)  161  111.  296, 
32  L.R.A.  659,  52  Am.  St.  Eep.  365,  43 
N.  E.  1108.  The  ratio  decidendi  was 
that  the  phrase  "due  process  of  law" 
was  declared  to  be  synonymous  with 
"law  of  the  land,"  and  the  "law  of  the 
land"  signified  a  "general  public  law, 
binding  upon  all  the  members  of  the 
community,  under  all  circumstances, 
and  not  partial  or  private  laws,  affect- 
ing the  rights  of  private  individuals  or 
classes  of  individuals." 

7  State  V.  Dolan  (1907)  13  Idaho,  693, 
14  L.R.A.(N.S.)  1259,  92  Pac.  995; 
Re  Jacobs  (1907)  13  Idaho,  720,  92  Pac. 
1003  (all  places  of  business,  with  cer- 
tain specified  exceptions)  ;  State  v.  Sec- 
tion "A"  Grim.  Dist.  Judge  (1887)  39 
La.  Ann.  132,  1  So.  437  (similar  pur- 
view) ;  Liberman  v.  State  (1889)  26 
Neb.  464,  18  Am.  St.  Eep.  791,  42  N.  W. 
419  (prohibitory  as  to  certain  kinds  of 
business)  ;  Re  Donnellan  (1908)  49 
Wash.  460,  95  Pac.  1085  (theaters  and 
other  places  of  amusement) . 

In  Ex  parte  Koser  (1882)  60  CaL  177, 
the  court  considered  the  validity  of  a 
Sunday  law  which  is  applicable  to  "any 
store,  workshop,  bar,  saloon,  banking 
house,  or  other  place  of  business,"  and 
which  is  expressly  declared  not  to  be 
applicable  to  "hotels,  boarding  houses, 
barber  shops,  baths,  markets,  restau- 
rants, taverns,  livery  stables,  or  retail 
drug  stores,  for  the  legitimate  business 
of  each,  or  such  manufacturing  estab- 
lishments as  are  usually  kept  in  con- 
tinued operation."  This  enactment  was 
sustained  against  the  objections  that  it 
is  special  legislation,  and  that  it  is  re- 
pugnant to  the  constitutional  provisions 
which  forbid  the  grant  of  "privileges  or 
immunities,"  and  require  that  all  laws 
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ness.'  By  two  of  the  courts  -which  have  adopted  this  doctrine  it  has 
been  declared  that  the  addition  to  a  statute  of  a  proviso  to  the  effect 
that  one  particular  class  of  employment  is  not  a  work  of  necessity 
or  charity,  within  the  meaning  of  a  general  exceptive  clause  relating 
to  such  works,  does  not  render  the  statute  unlawfully  discrimina- 
tive.* The  rationale  of  other  cases  is  that  a  statute  which  applies 
only  to  one  occupation  is  invalid,  as  being  in  conflict  with  the  pro- 
visions of  state  Constitutions  which  prohibit  the  passage  of  special 
laws." 


of  a  general  nature  shall  have  a  uniform 
operation.  A  comparison  of  this  case 
with  the  other  California  decisions  cit- 
ed in  the  following  note  seems  to  show 
that  the  supreme  court  of  that  state 
treats  as  valid  a  statute  of  a  general 
tenor  which  exempts  from  its  purview 
certain  occupations,  but  refuses  to  up- 
hold a  statute  which  applies  merely  to  a 
single  occupation.  Such  a  distinction  can 
scarcely  be  reguarded  as  satisfactory. 

^Bode  V.  State  (1848)  7  Gill,  326 
(sale  of  spirituous  liquors)  ;  People  v. 
Bellet  (1894)  99  Mich.  151,  22  L.R.A. 
696,  41  Am.  St.  Rep.  589,  57  N.  W. 
1094  (barbers)  ;  People  v.  Ha/vnor 
(1896)  149  N.  Y.  195,  31  L.R.A.  689,  52 
Am.  St.  Rep.  707,  43  N.  E.  541,  aDTirming 
(1896)  1  App.  Div.  459,  37  N.  Y.  Supp. 
314  (barbers)  ;  People  ex  rel.  Bobach  v. 
Kings  County  (1895;  Sup.  Ct.)  13  Misc. 
587,  35  N.  Y.  Supp.  19  (barbers)  ;  Stan- 
feal  v.  State  (1908)  78  Ohio  St.  24,  84 
N.  E.  419,  14  Ann.  Gas.  138  (barbers)  ; 
Ex  parte  Northrup  (1902)  41  Or.  489, 
69  Pac.  445  (barbers)  ;  Bohl  v.  State 
(1878)  3  Tex.  App.  683  (sale  or  bart- 
er) ;  State  V.  Sopher  (1903)  25  Utah, 
318,  60  L.R.A.  468,  95  Am.  St.  Rep.  845, 
71  Pac.  482  (barbers)  ;  Stark  v.  Backus 
(1909)  140  Wis.  557,  123  N.  W.  98 
(barbers) . 

This  doctrine  was  laid  down  in  Breyer 
V.  State  (1898)  102  Tenn.  103,  50  S.  W. 
769  (barbers),  where  the  court  did  not 
refer  to  an  earlier  inconsistent  case. 
Ragio  v.  State  (1880)  86  Tenn.  272,  6 
S.  W.  401. 

In  Ex  parte  Moynier  (1884)  65  Cal. 
33,  2  Pac.  728,  where  one  of  the  objec- 
tions unsuccessfully  made  to  the  valid- 
ity of  a  statute  affecting  only  laundries 
was  that  it  infringed  the  prohibition  of 
the  state  Constitution  against  the 
abridgment  of  "privileges  or  immuni- 
ties."    But  the  California  cases  are  in- 


consistent. See  preceding  note,  and 
note  10,  infra. 

For  a  case  in  which  the  same  doctrine 
was  applied  with  regard  to  a  municipal 
ordinance,  see  McClelland  v.  Denver 
(1906)  36  Colo.  486,  86  Pac.  126,  10 
Ann.  Cas.  1014   (barbers). 

estate  v.  Petit  (1898)  74  Minn.  376, 
77  N.  W.  225  (affirmed  in  (1900)  177  U. 
S.  164,  44  L.  ed.  718;  20  Sup.  Ct.  Rep. 
666)  ;  Stark  v.  Backus  (1901)  140  Wis. 
557,  123  N.  W.  98.  In  both  of  these 
cases  the  proviso  related  to  barber  shops. 
In  the  former  it  was  held  that  the  act  of 
keeping  open  such  a  shop  on  Sunday 
did  not  come  within  the  scope  of  the 
general  exceptive  clause,  because  it  was 
not  a  work  of  necessity.  (See  Phillips 
v.  Innes  (1837)  4  Clark  &  P.  234,  2 
Shaw  &  M.  465,  reversing  (1835)  13 
Sc.  Sess.  Cas.  1st  series,  778).  The  con- 
clusion arrived  at  was  that  the  proviso 
was  simply  inserted  ex  abu/ndamti  can- 
tela. 

10  In  Ex  parte  Westerfield  ( 1881 )  55 
Cal.  550,  36  Am.  Rep.  47,  an  enactment 
making  it  a  misdemeanor  "for  any  per- 
son engaged  in  the  business  of  baking 
to  engage,  or  permit  others  in  his  em- 
ply  to  engage,  in  the  labor  of  baking  for 
the  purpose  of  sale,  between  the  hours 
of  6  o'clock  p.  M.  on  Saturday  and  6 
o'clock  p.  M.  on  Sunday,"  etc.,  was  pro- 
nounced void.  The  court  said:  "The 
employees  are  not  to  be  punished.  This 
is  a  special  legislation.  A  certain  class 
is  selected.  As  well  might  it  have  said, 
if  master  carpenters  or  blacksmiths,  or 
if  attorneys  having  clerks,  shall  labor 
or  permit  employees  to  labor,  they  shall 
be  deemed  guilty  of  a  misdemeanor  and 
be  punished;  carpenters  or  blacksmiths, 
not  master  workmen,  or  attorneys  with- 
out clerks,  may  labor  at  their  will.  The 
baking  of  bread  is  in  itself  lawful  and 
necessary.  Even  if  there  be  authority 
to  restrain  the  labor  on  some  one  day. 
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In  one  ease  it  was  urged,  but  without  success,  that  a  proviso  in 
the  given  statute  to  the  effect  that  it  should  not  apply  to  persons  who 
conscientiously  observed  the  seventh  day  of  the  week  as  the  Sabbath 
rendered  the  statute  repugnant  to  a  prohibition  against  the  granting 


it  must  be,  if   at  all,  under  a  general 
law  restraining  labor  on  that  day." 

In  Ex  parte  Jentzsch  (1896)  112  Cal. 
468,  32  L.R.A.  664,  44  Pac.  803,  where 
an  enactment  declaring  it  a  misdemean- 
or to  keep  open  a  barber  shop,  or  work 
as  a  barber,  on  Sunday  and  other  holi- 
days, was  annulled,  the  court  observed: 
"It  is  not  easy  to  see  where  or  how 
this  law  protects  labor  from  the  unjust 
exactions  of  capital.  A  man's  constitu- 
tional liberty  means  more  than  his  per- 
sonal freedom.  It  means,  with  many 
other  rights,  his  right  freely  to  labor, 
and  to  own  the  fruits  of  his  toil.  It  is 
a  curious  law  for  the  protection  of  la- 
bor which  punishes  the  laborer  for  work- 
ing. Yet  that  is  precisely  what  this 
law  does.  The  laboring  barber,  engaged 
in  a  most  respectable,  useful,  and  clean- 
ly pursuit,  is  singled  out  from  the 
thousands  of  his  fellows  in  other  em- 
ployments, and  told  that,  willy  nilly,  he 
shall  not  work  upon  holidays  and  Sun- 
days after  12  o'clock  noon.  His  wishes, 
tastes,  or  necessities  are  not  consulted. 
If  he  labors,  he  is  a  criminal.  Such 
protection  to  labor  carried  a  little  fur- 
ther would  send  him  from  the  jail  to 
the  poorhouse.  How  comes  it  that  the 
legislative  eye  was  so  keen  to  discern 
the  needs  of  the  oppressed  barber,  and 
yet  was  blind  to  his  toiling  brethren  in 
other  vocations?  Steam  car  and  street 
car  operatives  labor  through  long  and 
weary  Sunday  hours;  so  do  mill  and 
factory  hands.  There  is  no  Sunday 
period  of  rest  and  no  protection  for 
the  overworked  employees  of  our  daily 
papers.  Do  these  not  need  rest  and 
protection?  The  bare  suggestion  of 
these  considerations  shows  the  injustice 
and  inequality  of  this  law.  In  brief, 
whether  or  not  a  general  law  to  promote 
rest  from  labor  in  all  business  vocations 
may  be  upheld  as  within  the  due  exer- 
cise of  the  police  power  as  imposing  for 
its  welfare  a  needed  period  of  repose 
upon  the  who]e  community,  a  law  such 
as  this  certainly  cannot.  A  law  is  not 
always  general  because  it  operates  upon 
all  within  a  class.  There  must  be  back 
of  that  a  substantial  reason  why  it  is 


made  to  operate  only  upon  a  class,  and 
not  generally  upon  all." 

In  Armstrong  v.  State  (1908)  170 
Ind.  188,  15  L.E.A.(N.S.)  646,  84  N.  E. 
3,  where  a  statute  declaring  it  to  be  a 
misdemeanor  for  barbers  to  ply  their 
vocation  on  the  Sabbath  Day  was  pro- 
nounced void,  the  court  said:  "The  act 
under  consideration  was  not  designed 
primarily  to  protect  from  fraud  and 
oppression  the  class  to  which  it  relates 
or  to  safeguard  the  well-being  of  a  class 
of  laborers  peculiarly  oppressed,  help- 
less, and  dependent,  but  its  chief  object 
was  to  enforce  the  observance  of  Sun- 
day as  a  day  of  rest.  The  validity  of 
general  laws  to  that  end  have  been  up- 
held by  this  court  and  by  all  other 
courts  of  the  Union  from  colonial  daj'S 
to  the  present,  and  the  propriety  and 
necessity  of  such  regulations  for  the 
physical  and  moral  well-being  of  the 
people  cannot  be  questioned.  This  stat- 
ute attempts  by  special  act  to  do  what 
plainly  could  be,  and  for  ninety  years, 
had  been,  done  by  a  general  statute. 
The  courts  of  some  states  have  upheld 
legislative  enactments  relating  to  a  par- 
ticular class  of  laborers,  upon  the 
ground  that  their  hours  of  labor  were 
unusually  long;  and  if  we  were  con- 
fronted with  a  statute  primarily  to 
limit  the  hours  of  continuous  service 
to  which  a  laborer  could  be  subjected  or 
to  relieve  employees  of  burdens  peculiar 
to  the  barber's  vocation,  and  to  which 
penalties  were  incidentally  appended,  a 
different  question  would  be  presented. 
But  the  act  in  question  merely  makes 
the  desecration  of  the  Sabbath  by  a  bar- 
ber a  special  crime,  and  to  that  affixes 
punishment  different  from  that  imposed 
upon  others  for  like  offenses,  and  clearly 
falls  within  the  inhibition  of  §  22,  arti- 
cle 4,  of  the  Constitution  of  this  state. 
.  The  class  against  which  this 
act  was  directed  was  manifestly  chosen 
arbitrarily  and  without  substantial 
ground  upon  which  to  justify  diversity 
of  legislation.  The  business  of  barber- 
ing  is  cleanly  in  itself,  and  ordinarily 
conducted  in  a  quiet  and  orderly  way, 
and  the  suspension  of  such  work  on 
Sunday  cannot  be  said  to  promote  the 
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of  "special  privileges  or  immunities"  to  one  class  of  citizens.  In 
other  cases  it  has  been  held  that  the  inclusion  of  such  a  proviso  in- 
validates a  statute  ^'  or  a  municipal  ordinance." 

(4)  That  they  are  in  conflict  v?ith  the  constitutional  provisions 
which  guarantee  religious  liberty  and  place  all  religions  on  an  equal 
footing.  This  contention  has  been  uniformly  rejected  even  in  cases 
where  the  statutes  under  consideration  contained  no  specific  excep- 
tion in  favor  of  sects  who  observed  Saturday  as  the  day  of  rest." 


health,  comfort,  safety,  and  welfare  of 
society  in  general  in  any  manner  or  to 
any  degree  other  and  different  from  the 
cessation  of  work  in  other  ordinary 
vocations  of  life.  It  must  follow,  there- 
fore, that  this  act  is  special  legislation, 
is  violative  of  the  Constitution,  and 
void." 

The  doctrine  of  the  above  cases  was 
also  applied  in  f^tratman  v.  Com. 
(1910)  137  Ky.  500,  27  L.R.A.{N.S.) 
949,  136  Am.  St.  Rep.  299,  125  S.  W. 
1094  (barbers)  ;  and  in  State  v.  Oram- 
neman  (1896)  132  Mo.  326,  33  S.  W. 
784   (barbers). 

In  Taooma  v.  Krech  ( 1896 )  15  Wash. 
296,  34  L.R.A.  68,  46  Pac.  255,  an  ordi- 
nance of  a  city  prohibiting  barbers  from 
pursuing  their  calling  on  Sunday  for 
compensation  was  held  to  be  invalid 
special  legislation. 

il  Johns  V.  State  (1887)  78  Ind.  332, 
41  Am.  Rep.  577.  The  court  said :  "All 
citizens  accepting  these  terms  may  claim 
the  immunity.  All  who  observe  the 
seventh  day  of  the  week  are  entitled  to 
the  immunity  provided.  There  is  noth- 
ing restricting  any  citizen  from  enjoying 
it  upon  the  same  terms  with  all  his 
fellow  citizens.  The  framers  of  the 
statute  meant  to  leave  it  to  the  con- 
sciences and  judgments  of  the  citizens  to 
choose  between  the  first  and  seventh  day 
of  the  week.  One  or  the  other  of  these 
days  they  must  refrain  from  common 
labor.  Which  it  shall  be  Is  to  be  de- 
termined by  their  own  consciences.  It 
was  not  the  purpose  of  the  lawmakers 
to  compel  any  class  of  conscientious 
persons  to  abstain  from  labor  upon  two 
days  of  every  week.  Without  the  pro- 
viso which  is  said  to  break  down  the 
law,  a  large  number  of  citizens  would 
be  compelled  to  lose  two  days  of  labor. 
One  day,  because  of  their  conscientious 
convictions  of  religious  duty,  and  one 
by  the  command  of  a  municipal  law. 
.  .  .  A  leading  and  controlling  ele- 
ment of  our  system  of  government  is 
that  there  shall  be  absolute  freedom  in 


all  matters  of  religious  belief.  The 
statute  here  under  examination  is 
framed  in  harmony  with  this  all  per- 
vading and  controlling  principle.  It 
was  meant  not  to  secure  special  privi- 
lege to  any  class,  but  to  afford  free 
opportunity  to  all  to  observe  that  day 
which,  in  their  conscientious  judgments, 
they  believe  to  be  that  upon  which  good 
men  should  cease  from  labor." 

in  Anonymous  (1882)  12  Abb.  N.  0. 
455. 

iiShreveport  v.  Levy  (1874)  26  La. 
Ann.  671,  21  Am.  Rep.  553. 

14  In  SpecU  V.  Com.  (1848)  8  Pa. 
312,  49  Am.  Dec.  518,  where  the  Seventh 
Day  Baptists  attacked  the  validity  of 
the  statute  in  question,  the  court  said: 
"Though  it  may  have  been  a  motive  with 
the  lawmakers  to  prohibit  the  profana- 
tion of  a  day  regarded  by  them  as  sa- 
cred,— and  certainly  there  are  expres- 
sions used  in  the  statute  that  justify 
this  conclusion, — it  is  not  perceived  how 
this  fact  can  vitally  affect  the  question 
at  issue.  All  agree  that  to  the  well- 
being  of  society,  periods  of  rest  are  ab- 
solutely necessary.  To  be  productive 
of  the  required  advantage,  these  periods 
must  recur  at  stated  intervals,  so  that 
the  mass  of  which  the  community  is 
composed  may  enjoy  a  respite  from 
labor  at  the  same  time.  They  may  be 
established  by  common  consent,  or,  as 
is  conceded,  the  legislative  power  of  the 
state  may,  without  impropriety,  inter- 
fere to  fix  the  time  of  their  stated  re- 
turn and  enforce  obedience  to  the  direc- 
tion. When  this  happens,  some  one  day 
must  be  selected,  and  it  has  been  said 
the  round  of  the  week  presents  none 
which,  being  preferred,  might  not  be 
regarded  as  favoring  some  one  of  the 
numerous  religious  sects  into  which 
mankind  are  divided.  In  a  Christian 
community,  where  a  very  large  major- 
ity of  the  people  celebrate  the  first  day 
of  the  week  as  their  chosen  period  of 
rest  from  labor,  it  is  not  surprising  that 
that  day  should  have  received  the  leg- 
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Still  less  are  they  open  to  objection  when  they  do  contain  a  proviso 
making  such  an  exception." 

A  comparison  of  the  cases  in  which  it  has  been  held  that  Sunday 
laws  are  not  repugnant  to  the  "due  process"  and  "equality"  clauses 
of  Constitutions,  with  the  cases  in  which  such  repugnancy  has  been 
predicated  in  respect  of  many  of  the  enactments  discussed  in  the 
preceding  subtitles,  is  suggestive  of  some  doubts  as  to  whether  Sun- 
day laws  would  have  been  so  generally  upheld  as  they  have  been 
against  objections  based  on  that  repugnancy,  if  at  the  time  when 
they  were  first  impugned  on  this  ground,  the  courts  had  not  already 
been  proceeding  for  a  long  period  upon  the  assumption  that  they 
were  valid.  To  the  prepossessions  resulting  from  this  circumstance, 
rather  than  to  the  consideration  adverted  to  in  some  cases,  viz.,  that 
enactments  of  this  type  are  older  than  the  Constitutions  themselves, ^^ 
is  possibly  to  be  ascribed,  in  some  measure  at  all  events,  the  fact  that 
they  have  apparently  received  a  more  favorable  treatment  than  other 
statutes  which  have  been  regarded  as  interfering  to  an  improper  ex- 
tent with  freedom  of  contract  or  as  being  unduly  discriminative. 

What  is,  perhaps,  another  instance  of  the  influence  exercised  upon 
the  trend  of  judicial  thought  by  that  sort  of  prescriptive  right  to 
existence  which  an  unquestioned  recognition  for  a  prolonged  period 
confers  upon  statutes  has  been  adverted  to  in  the  subtitle  in  which 
the  validity  of  provisions  allowing  absolute  liens  for  wages  is  dis- 
cussed.    See  §  281Y,  ad  finem,  ante. 

islative  sanction;   and  as  it  is  also  de-  437;   Judefind  v.  State    (1894)    78  Md. 

voted  to  religious   observances,  we  are  510,  22  L.R.A.  721,  28  Atl.  405;   Com. 

prepared   to    estimate   the    reason    why  v.  Has    (1877)    122  Mass.  40;   State  v. 

the  statute  should   speak  of   it   as   the  Ambs    (1854)    20  Mo.  214;   Neuendorf/ 

Lord's  Day,  and  denominate  the  infrac-  v.  Duryea  (1877)  69  N.  Y.  557,  25  Am. 

tion  of  its  legalized  rest  a  profanation.  Rep.     235;      LmdenmuUer     v.     People 

Yet  this  does  not  change  the  character  (1861)    33  Barb.  548;   People  v.  Hoym 

of  the  enactment.     It  is  still,  essential-  (1860)    20  How.  Pr.  76;   Com.  v.  Wolf 

ly,  but  a  civil  regulation  made  for  the  (1817)  3  Serg.  &  R.  49;  Esc  parte  Sund- 

government    of   man    as    a    member   of  strom  (1888)  25  Tex.  App.  133,  8  S.  W. 

society,  and  obedience  to  it  may  proper-  207. 

ly  be  enforced  by  penal  sanctions.     To  For  a  case  in  which  the  same  posi- 

say  that  one  of  the  objects  of  the  legis-  tion  was  taken  with  regard  to  a  mu- 

lature  was  to  assert  the  sanctity  of  the  nicipal     ordinance,     see     Charleston    v. 

particular  day  selected  is  to  say  noth-  Benjamin   (1846)    2  Strobh.  L.  508,  49 

ing  in  proof  of  the  unconstitutionality  Am.  Dec.  608. 

of  the  act,  unless  in  this  the  religious  li  People  v.  Bellett   (1894)    99  Mich, 

conscience  of  others  has  been  offended  151,   22   L.R.A.   696,   41   Am.   St.   Rep. 

and  their  rights  invaded."  589,   57   N.    W.    1094;    State   v.   Ambs 

See     also     FroUckstevn     v.     Mobile  (1854)  20  Mo.  214. 

(1867)    40   Ala.   728;    Shover  v.   State  In  Canton  v.  Wist  (1859)   9  Ohio  St. 

(1850)    10   Ark.   259;    Scales  v.   State  439,    a    municipal    ordinance   was   held 

,(1886)    47  Ark.  476,  58  Am.  Rep.  768,  void  on  the  ground  that  it  did  not  in 

■1  S.  W.   769;   Ex  parte  Burke    (1881)  terms    exempt   from    its    scope    persons 

59  Cal.  6,  43  Am.  Rep.  231;   State  ex  covered  by  such  a  proviso. 

rel.  Walker  v.  Section  "A"  Grim.  Dist.  !«  See,   for  example,  LmdenmuUer  v. 

Judge    (1887)    39  La.  Ann.   132,  1   So.  People  (1861)   33  Barb.  548. 
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L.  General  Comments. 

2881a.  Introductory.— It  would  be  unprofitable  to  undertake  the 
task  of  tabulating  and  analyzing  a  body  of  authorities  so  discordant 
as  the  cases  reviewed  in  the  preceding  subtitles.  But  it  may  be  ad- 
visable to  make  a  few  general  remarks  upon  some  particular  as- 
pects of  the  constitutional  principles  applied  by  the  courts  in  dealing 
with  the  enactments  in  question. 

2881b.  Constitutional  provisions  restrictive  of  the  power  of  legisla- 
tures in  respect  of  the  enactment  of  labor  laws. — The  question  wheth- 
er a  given  enactment  concerning  employers  and  employees  should  be 
annulled,  on  the  ground  of  its  interfering  unduly  with  the  right  of 
contract,  involves  a  construction  of  the  provisions  which  have  been  in- 
serted in  organic  laws  for  the  protection  of  person  and  property.  The 
one  most  frequently  invoked  as  a  criterion  of  validity  is  that  which  is 
embodied  in  the  clause  of  the  Federal  and  state  Constitutions,  which 
declares  that  "no  person  shall  be  deprived  of  life,  liberty,  or  property, 
v/ithout  due  process  of  law."  The  theory  entertained  by  the  Supreme 
Court  of  the  United  States  in  regard  to  the  effect  of  this  clause,  when 
considered  with  reference  to  legislation  of  the  type  now  under  discus- 
sion is  indicated  by  the  following  passage :  "The  liberty  mentioned 
in  that  Amendment  means,  not  only  the  right  of  the  citizen  to  be  free 
from  the  mere  physical  restraint  of  his  person,  as  by  incarceration, 
but  the  term  is  deemed  to  embrace  the  right  of  the  citizen  to  be  free 
m  the  enjoyment  of  all  his  faculties ;  to  be  free  to  use  them  in  all  law- 
ful ways;  to  live  and  work  where  he  will;  to  earn  his  livelihood  by 
any  lawful  calling;  to  pursue  any  livelihood  or  avocation,  and  for 
that  purpose  to  enter  into  all  contracts  which  may  be  proper,  neces- 
sary, and  essential  to  his  carrying  out  to  a  successful  conclusion  the 
purposes  above  mentioned."  .  .  .  "In  the  privilege  of  pursuing 
an  ordinary  calling  or  trade,  and  of  acquiring,  holding,  and  selling 
property,  must  be  embraced  the  right  to  make  all  proper  contracts 
in  relation  thereto."  ^  Language  of  a  similar  tenor  has  often  been 
used  by  state  courts.* 

I  Allgeyer   v.    Louisiana    (1897)    165  portion  of  the  statute  discussed  in  this 

TJ.  S.  578,  41  L.  ed.   832,  17   Sup.  Ct.  chapter    apply    specifically    to    various 

Eep.  427,  quoted  in  Williams  v.  Fears  descriptions  of  corporations,  it  may  not 

(1900)   179  U.  S.  270,  45  L.  ed.  186,  21  be  amiss  to  mention  that  a  corporation 

Sup.  Ct.  Eep.  128;  Chicago,  B.  of  Q.  R.  is   a   "person"   within   the   meaning   of 

Co.  V.  McGuire   ( 1911 )    219  U.  S.  549,  the  "due  process"  and  "equality"  clauses 

567,  55  L.  ed.  328,  338,  31  Sup.  Ct.  Kep.  of    the    14th    Amendment,    Missouri   P. 

259.  ^-  Co.  V.  Macl-ey  (1888)   127  U.  S.  205, 

In  view  of  the  fact  that  a  large  pro-  32  L.  ed.   107,  8   Sup.   Ct.  Rep.   1161; 
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In  an  opinion  prepared  in  compliance  with  a  request  of  the  Massa- 
chusetts legislature,  the  supreme  court  of  that  state  drew  attention 
to  some  historical  facts  which  are  extremely  important  for  the  pur- 
poses of  the  present  discussion.     "In  legal  nomenclature,  at  the  time 

■Gulf,  C.  d  8.  F.  R.  Co.  V.  Ellis   (1897)  the  common  heritage,  and,   as  an  inoi- 

165  U.  S.  150,  41  L.  ed.  686,  17  Sup.  Ct.  dent  to  the  right  to  acquire  other  prop- 

Eep.  255;   Arkansas  Stave  Co.  v.  State  erty,  the  liberty  to  enter  into  contracts 

(1910)  94  Ark.  27,  27  L.R.A.(N.S.)  255,  by   which    labor    may    be    employed    in 

140  Am.  St.  Kep.  103,  125  S.  W.  1001;  such    way    as    the    laborer    shall    deem 

Pittsbiirffh,    O.   C.    d    St.    L.   R.   Co.   v.  most  beneficial,  and  of  others  to  employ 

Montgomery     (1898)     152    Ind.     1,    69  such    labor,   is   necessarily   included    in 

X.R.A.  875,  71  Am.  St.  Rep.  301,  49  N.  the    constitutional    guaranty."      Brace- 

E.  582;  McGuire  v.  Chicago,  B.  &  Q.  R.  ville  Coal  Co.  v.  People   (1893)   147  111. 

Co.    (1906)    131    Iowa,    340,   33   L.R.A.  66,  22  L.R.A.  340,  37  Am.  St.  Rep.  206, 

(N.S.)    706,  108  N.  W.  902;   human  v.  35  N.  E.  62. 

Eitchens  Bros.  Go.  (1890)  90  Md.  14,  "The  privilege  of  contracting  is  both 
46  L.R.A.  393,  44  Atl.  1051;  Kiley  v.  a  liberty  and  property  right.  Frorer 
Chicago,  M.  &  St.  P.  R.  Co.  (1909)  v.  People,  141  111.  171,  16  L.R.A.  492, 
138  Wis.  215,  119  N.  W.  309,  120  N.  31  N.  E.  395.  ...  The  right  to  use, 
W.  756,  21  Am.  Neg.  Rep.  394,  but  is  buy,  and  sell  property,  and  contract  in 
not  a  "citizen"  whose  "privileges  and  respect  thereto,  is  protected  by  the  Con- 
immunities"  are  secured  to  citizens  stitution.  Labor  is  property,  and  the 
against  state  legislation.  Orient  Ins.  laborer  has  the  same  right  to  sell  his 
Go.  V.  Daggs  ( 1899 )  172  U.  S.  557,  43  labor  and  contract  with  reference  there- 
L.  ed.  552,  19  Sup.  Ct.  Rep.  281;  Chi-  to  as  has  any  other  property  owner." 
cago,  R.  I.  £  P.  R.  Co.  v.  State  (1908)  Ritchie  v.  People  (1895)  155  111.  98,  29 
86  Ark.  412,  111  S.  W.  456 ;  PtttsfeMrjr/i,  L.R.A.  79,  46  Am.  St.  Rep.  315,  40 
O.    C.   &   St.   L.   R.    Co.   V.   Lightheiser  N.  E.  454. 

(1906)    168   Ind.   438,   78  N.   E.   1033;  "The  rights  of  life,  liberty,  and  prop- 

Inland  Steel  Co.  v.  Tedinalc   (1909)   172  erty  embrace  whatever  is  necessary  to 

Ind.   423,   433,   139   Am.   St.   Rep.    389,  secure  and  effectuate  the  enjoyment  of 

«7  N.  E.  229.  those  rights.     The  rights  of  liberty  and 

The  5th  Amendment  to  the  Federal  of  property  include  the  rights  to  ac- 
Constitution,  which  declares  that  no  quire  property  by  labor  and  by  con- 
person  shall  be  deprived  of  liberty  or  tract."  Gillespie  v.  People  (1900)  188 
property  without  due  process  of  law.  111.  176,  52  L.R.A.  283,  80  Am.  St.  Rep. 
•operates  exclusively  in  restriction  of  176,  58  N.  E.  1007,  quoted  in  Josma  v. 
Federal  power,  and  has  no  application  Western  Steel  Car  £  Foundry  Co. 
to  the  state  legislatures.  Thorington  (1911)  249  111.  508,  514,  94  N.  E.  945. 
v.  Montgomery  (1893)  147  U.  S.  490,  "The  right  to  labor  for  and  to  render 
v?7  L.  ed.  252,  13  Sup.  Ct.  Rep.  394;  services  to  another,  and  the  right  to 
Capital  City  Dairy  Co.  v.  Ohio  (1902)  dispose  of  the  compensation  to  be  re- 
183  U.  S.  238,  46  L.  ed.  171,  22  Sup.  Ct.  ceived  for  so  doing,  are  property 
Eep.  120;  Inland  Steel  Co.  v.  Yedinak  rights."  Massie  v.  Cessna  (1909)  239 
(1909)  172  Ind.  423,  433,  139  Am.  St.  111.  352,  358,  359,  28  L.R.A.(N.S.)  1108, 
Rep.  389,  87  N.  E.  229;  Pittsburgh,  C.  130  Am.  St.  Rep.  234,  88  N.  E.  152. 
■C.  £  St.  L.  R.  Co.  V.  Lightheiser  (1906)  "The  right  to  a  sustenance  and  to 
168  Ind.  438,  78  N.  E.  1033.  acquire  property,  and  to  make  treaties 

8  "The  right  of  property,  preserved  in  relation  thereto,  is  liberty,  in  the 
by  the  Constitution,  is  the  right  not  constitutional  sense.  Labor  is  proper- 
only  to  possess  and  enjoy  it,  but  also  ty.  It  is  exchangeable  for  food  and 
to  acquire  it  in  any  lawful  mode,  or  raiment  and  comforts,  and  may  be 
hy  following  any  lawful  industrial  bought  and  sold,  and  contracts  made  in 
pursuit  which  the  citizen,  in  the  exer-  relation  thereto,  the  same  as  concerning 
cise  of  the  liberty  guaranteed,  may  any  other  property."  Republic  Iron  c(- 
choose  to  adopt.  Labor  is  the  primary  Steel  Co.  v.  State  (1903)  160  Ind.  379, 
foundation  of  all  wealth.  The  property  62  L.R.A.  136,  66  N.  E.  1005. 
•which  each  one  has  in  his  own  labor  is  "Liberty    includes    the    right    to    ac- 
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of  the  adoption  of  the  Constitution  of  Massachusetts,  the  right  to 
make  a  contract  for  personal  services,  if  it  can  be  regarded  either  as. 
property  or  as  a  liberty  or  privilege,  would  perhaps  have  been  regard- 
ed as  the  latter.     So  far  as  we  are  aware,  the  capacity  to  make  such 

quire  property,  and  that  means  and  from  going  into  partnership  with  an- 
includes  the  right  to  make  and  enforce  other  for  the  purpose  of  carrying  on 
contracts."  State  v.  Loomis  ( 1893 )  115  the  trade,  business,  or  calling  of  em- 
Mo.  307,  21  L.R.A.  789,  22  S.  W.  350.  ploying  or  master   plumbers,   infringes 

The  right  to  labor,  or  employ  labor,  his  natural  rights  as  secured  by  the- 
and  make  contracts  relative  thereto.  Constitution.  There  is  no  more  sacred 
is  "both  a  liberty  and  a  property  right  of  citizenship  than  the  right  to- 
right."  State  V.  Missouri  Tie  d  Tim-  pursue  unmolested  a  lawful  employ- 
ler  Go.  (1904)  181  Mo.  536,  65  L.R.A.  ment  in  a  lawful  manner.  It  is  noth- 
588,  103  Am.  St.  Rep.  614,  80  S.  W.  ing  more  nor  less  than  the  sacred  right. 
933,  2  Ann.   Cas.   119.  of    labor.      All    laws,    therefore,    which 

"Liberty,  in  its  broad  sense,  as  un-  impair  or  trammel  these  rights,  which 
derstood  in  this  country,  means  the  limit  one  in  his  choice  of  a  trade  or 
right  not  only  of  freedom  from  actual  profession,  or  confine  him  to  work  or 
servitude,  imprisonment,  or  restraint,  live  in  a  specified  locality,  or  exclude 
but  the  right  of  one  to  use  his  facul-  him  from  his  house,  or  restrain  his 
ties  in  all  lawful  ways,  to  live  and  work  otherwise  lawful  movements,  are  in- 
where  he  will,  to  earn  his  livelihood  in  fringements  upon  his  fundamental 
any  lawful  calling,  and  to  pursue  any  rights  of  liberty,  which  are  under  con- 
lawful  trade  or  avocation.  All  laws,  stitutional  protection.  The  common 
therefore,  which  impair  or  trammel  business  and  callings  of  life,  the  ordi- 
these  rights,  which  limit  one  in  his  nary  trades  and  pursuits  which  are  in- 
choice  of  a  trade  or  profession,  or  con-  nocent  in  themselves  and  have  been 
fine  him  to  work  or  live  in  a  specified  followed  in  all  communities  from  time 
locality,  or  exclude  him  from  his  own  immemorial,  must,  therefore,  be  free 
house,  or  restrain  his  otherwise  law-  in  this  country  to  all  alike  upon  the 
ful  movements  (except  as  such  laws  same  terms.  The  liberty  of  pursuit,, 
may  be  passed  in  the  exercise  by  the  leg-  the  riglit  to  follow  any  of  the  ordinary 
islature  of  the  police  power),  .  .  .  callings  of  life,  is  one  of  the  privileges 
are  infringements  upon  his  fundamental  of  a  citizen  of  the  United  States.  These 
rights  of  liberty,  which  are  under  con-  propositions  are  taken  from  some  of 
stitutional  protection."  Re  Jaools  the  numerous  cases  on  the  subject,  and 
(1885)  98  N.  Y.  98,  50  Am.  Rep.  636,  they  are  now  so  familiar  that  it  is 
quoted  in  Ives  v.  South  Buffalo  R.  Co.  scarcely  necessary  to  cite  the  cases 
(1911)  201  N.  Y.  271,  292,  293,  34  where  they  may  be  found."  Schnaier- 
L.R.A.(N.S.)  162,  94  N.  E.  431,  Ann.  v.  Navarre  Hotel  &  Importation  Co. 
Cas.  1912  B,  156,  1  N.  C.  C.  A.  517.  (1905)  182  N.  Y.  83,  88,  70  L.R.A.  722,. 

"The  provisions  of  the  state  and  of  108  Am.  St.  Rep.  790,  74  N.  E.  561. 
the  Federal  Constitutions  protect  every  The  conception  that  the  right  to  la- 
citizen  in  the  right  to  pursue  any  law-  bor  is  property  may  possibly  have  been 
ful  employment  in  a  lawful  manner,  derived  from  the  passage  in  Smiths'' 
He  enjoys  the  utmost  freedom  to  fol-  Wealth  of  Nations,  where  it  is  re- 
low  his  chosen  pursuit,  and  any  arbi-  marked  that  "the  property  which  every 
trary  distinction  against,  or  depriva-  man  has  in  his  own  labor,  as  it  is  the 
tion  of,  that  freedom  by  the  legislature  original  foundation  of  all  property,  so 
is  an  invasion  of  the  constitutional  it  is  the  most  sacred  and  inviolable." 
guaranty."  People  v.  Williams  (1907)  (Cited  in  Austin,  Jur.  p.  8,  without 
189  N.  Y.  131,  12  L.R.A.(N.S.)  1130,  any  precise  reference"). 
121  Am.  St.  Rep.  854,  87  N.  E.  778,  12  B;r  English  jurists  it  is  fully  recog- 
Ann.  Cas.  798.  nized  that  the  right  to  labor  is  one  of 

"The  right  to  follow  any  lawful  pur-  those  entitled  to  the  protection  of  the 

suit  is  one  of  the  inalienable  rights  of  laws;    but  apparently   they   do  not   re- 

a  citizen  of  the  United  States,   and  a  gard  it  as  being  actually  property, 
law  which  prevents  or  hinders   a  man        "Every  person  has  a  right  under  the^ 
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a  contract  was  not,  in  the  discussions  concerning  the  Constitution, 
ever  spoken  of  as  property,  although  that  capacity  may  be  necessary 
to  the  acquisition  of  property.  ...  In  Massachusetts,  after  the 
province  became  an  independent  state,  and  before  the  adoption  of  the 
Constitution,  the  general  court  passed  laws  regulating  minutely  the- 
prices  of  commodities,  and,  in  certain  respects,  the  prices  of  labor."  * 
The  conclusion  suggested  by  the  circumstances  thus  adverted  to  is 
sufficiently  obvious.  If  the  provisions  inserted  in  the  Massachusetts 
Constitution  were  not  intended  to  impose  any  restrictions  on  the 
power  which  the  legislature  had  previously  exercised  with  respect  to 
the  regulation  of  the  contract  of  employment,  that  power  must  have 
remained  unchanged  after  the  Constitution  came  into  force,  except 
in  so  far  as  a  narrowing  of  its  scope  was  inferable,  necessarily  or  by- 
reasonable  implication,  from  the  language  of  the  general  provisions  de- 
signed for  the  protection  of  person  and  property.  But  it  seems  im- 
possible to  contend  that  they  contain  any  phraseology  which  impera- 
tively requires  such  an  inference.  So  far,  therefore,  as  they  were 
concerned,  the  Constitution  left  the  legislature  still  competent  to. 
pass  any  labor  laws  which  did  not  overstep  the  line  which  separates; 
mere  regulation  from  confiscation. 

There  seems  to  be  a  similar  lack  of  specific  evidence  appropriate- 
to  show  that  the  "due  process"  clause  of  the  Federal  Constitution  was, 
consciously  aimed  at  any  description  of  legislation  regarding  the  con- 
tract of  employment,  except  such  as  was  distinctly  confiscatory  in  its-. 
nature.  But  as  the  meaning  of  the  clause  has,  in  point  of  fact,  been 
determined  without  any  reference  to  this  circumstance,  and  in  a  sense 
which  has  led  to  the  invalidation  of  many  enactments  which  cannot 

law  as  bet-w-een  himself  and  his  fellow  It  should  be  observed  moreover,  that 
subiects  to  full  freedom  in  disposing  even  in  the  American  states  the  right, 
of  his  own  labor  or  his  own  capital  to  labor  is  not  regarded  as  being  prop- 
according  to  his  will.  It  follows  that  erty"  for  all  purposes.  It  has  been  held 
every  other  person  is  subject  to  the  not  to  be  within  the  connotation  of 
corresponding  duty  arising  therefrom,  that  term,  as  used  in  a  provision  de- 
and  is  prohibited  from  any  obstruction  daring  that  fear  such  as  will  constitute 
to  the  fullest  extent  of  this  right,  which  extortion  may  be  induced  by  a  threat 
can  be  made  compatible  with  the  exer-  to  do  an  unlawful  injury  to  the  person 
cise  of  similar  rights  by  others."  Sir  or  property  of  the  individual  threat- 
W.  Erie,  Trade  Unions,  p.  12.  ened.  Ite  McOabe  (1903)  29  Mont.  28„ 
"The  liberty  of  a  man's  mind  and  73  Pac.  1106.  The  court  expressed  the^ 
will  to  sav  how  he  should  bestow  him-  opinion  that  certain  constitutional  cases^ 
self  and  his  means,  his  talents  and  his  cited  by  counsel  were  not  relevant  au- 
industry,  is  as  much  a  subject  of  the  thorities. 

law's  protection  as  is  that  of  his  body."        8  The  House  Bf    (1895)    163   Mass.. 

Bramwell.  B.,  in  Reg   v.  Druitt  (1867)  589,  28  L.E.A.  344,  40  N.  B.  713. 
10  Cox,  C.  C.  592,  600. 
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reasonably  be  described  as  confiscatory,  this  phase  of  the  subject  is  of 
merely  academic  interest. 

2881c.  Conflicting  theories  regarding  the  power  of  states  to  regu- 
late the  contract  of  service. — In  some  of  the  cases  involving  the  con- 
stitutionality of  enactments  of  the  description  discussed  in  the  pres- 
ent chapter,  it  has  been  laid  down  broadly  that  all  restrictions  on 
the  right  of  contract  are  beyond  the  scope  of  legislative  power.'  But, 
so  far  as  the  majority  of  jurisdictions  are  concerned,  the  accepted 
■doctrine  is  that  which  is  embodied  in  the  following  statement  of  the 
Federal  Supreme  Court :  "While  it  may  be  conceded  that,  generally 
•speaking,  among  the  inalienable  rights  of  the  citizen  is  that  of  the 
liberty  of  contract,  yet  such  liberty  is  not  absolute  and  universal.  It 
is  within  the  undoubted  power  of  government  to  restrain  some  indi- 
viduals from  all  contracts,  as  well  as  all  individuals  from  some  con- 
tracts." '  So  far  as  regards  the  contract  of  employment  this  doctrine 
is  sustained  by  all  the  cases  in  which  the  validity  of  the  enactments 


1  In  Godcharles  v.  Wigeman  (1886) 
113  Pa.  431,  6  Atl.  354,  the  validity  of 
a  statute  which  declared  that  all  orders 
given  by  manufacturers  to  their  vpork- 
men,  payable  in  goods  or  anything  other 
than  money,  should  be  void,  and  pro- 
hibited the  use  of  such  orders  in  the 
payment  of  wages  by  manufacturers  to 
their  employees,  was  denied,  on  the 
ground  that  it  "was  an  attempt  on  the 
part  of  the  legislature  to  do  what  in 
this  country  cannot  be  done;  that  is, 
to  prevent  persons  sui  juris  from  mak- 
ing their  own  contracts." 

"In  this  country  the  legislature  has 
no  power  to  prevent  persons  who  are 
sui  juris  from  making  their  own  con- 
tracts; nor  can  it  interfere  with  tlie 
freedom  of  contract  between  the  work- 
man and  the  employer."  Ritchie  v. 
People  (1896)  155  111.  98,  29  L.R.A. 
79,  46  Am.  St.  Rep.  315,  40  N.  E.  454, 
citing  the  above  case. 

Similar  language  was  used  in  8tate 
V.  Goodwill  (1898)  33  W.  Va.  179,  6 
Ii.R.A.  621,  25  Am.  St.  Rep.  863,  10 
S.  E.  285. 

2  FrisUe  v.  United  States  { 1895 )  157 
U.  S.  160,  39  L.  ed.  657,  15  Sup.  Ct. 
Rep.  586.  This  statement  was  quoted 
in  Patterson  v.  The  Eudora  (1903)  190 
U.  S.  169,  47  L.  ed.  1002,  23  Sup.  Ct. 
Rep.  821. 

"There  is  no  doubt  that  that  freedom 
may  be  limited  where  there  are  visible 
reasons  of  public  policy  for  the  limita- 


tion." Minnesota  Iron  Co.  v.  Kline 
(1905)  199  U.  S.  593,  50  L.  ed.  322,  26 
Sup.  Ct.  Rep.  159,  19  Am.  Neg.  Rep. 
625  citing  H olden  v.  Hardy  (1897) 
169  U.  S.  366,  391,  42  L.  ed.  780,  790, 
18  Sup.  Ct.  Rep.  383. 

"It  is,  then,  the  established  doctrine 
of  this  court  that  the  liberty  of  con- 
tract is  not  universal,  and  is  subject 
to  restrictions  passed  by  the  legislative 
branch  of  the  government  in  the  exer- 
cise of  its  power  to  protect  the  safety, 
health,  and  welfare  of  the  people." 
McLean  v.  Arkansas  (1908)  211  U.  S. 
539,  547,  53  L.  ed.  315,  319,  29  Sup.  Ct. 
Rep.  206. 

"It  is  undoubtedly  true,  as  more  than 
once  declared  by  this  court,  that  the 
general  right  to  contract  in  relation  to 
one's  business  is  part  of  the  liberty  of 
the  individual,  protected  by  the  14th 
Amendment  to  the  Federal  Constitu- 
tion; yet  it  is  equally  well  settled  that 
this  liberty  is  not  absolute  and  extend- 
ing to  all  contracts,  and  that  a  state 
may,  without  conflicting  with  the  pro- 
visions of  the  14th  Amendment,  re- 
strict in  many  respects  the  individual's 
power  to  contract."  Muller  v.  Oregon 
(1907)  208  U.  S.  412,  421,  52  L.  ed. 
551,  555,  28  Sup.  Ct.  Rep.  324,  13  Ann. 
Cas.  957,  quoted  in  People  ex  rel.  Wil- 
liams Engineering  &  Contracting  Co.  v. 
Metz  (1908)  193  N.  Y.  148,  164,  24 
L.R.A.(N.S.)   201,  85  N.  E.  1070. 

"But  it  was  recognized  in  the  cases 
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discussed  in  the  foregoing  sections  has  been  affirmed.  Some  of  those 
cases,  it  should  be  remarked,  were  decided  before  the  earliest  of  those 
in  which  the  theory  of  the  absolute  liberty  of  contract  was  enunci- 
ated.' It  is  obvious,  moreover,  that  that  theory  has  been  expressly  or 
impliedly  repudiated  in  those  numerous  instances  in  which  the  courts 
have  affirmed  or  taken  for  granted  the  validity  of  other  classes  of 
restrictive  enactments.* 

The  preponderance  of  authority  against  such  a  theory  is  in  fact  so 

cited,  as  in  many  others,  that  Freedom  laws,   and  not   absolute   license.     It  is 

of  contract  is  a  qualified,  and  not  an  freedom    frequently   restrained   by    law 

absolute,   right.     There   is   no   absolute  for    the    common    good.       Mumford    v. 

freedom  to  do  as  one  wills,  or  to  con-  Chicago,  B.  I.  &  P.  B.  Go.    (1905)    128 

tract  as  one  chooses.     The  guaranty  of  Iowa,  685,   104  N.  W.  1135. 
liberty   does   not  withdraw   from   legis-        "Regulation  in  reason  is  not  a  denial 

lative    supervision    that    wide    depart-  of  due  process  of  law,  and  this  may  be 

Toent  of  activity  which  consists  of  the  true  either  as  to  special  occupations  or 

making  of  contracts,  or  deny  to  govern-  as     to     general     classes    of     business." 

ment  the  power   to  provide   restrictive  Knight  &  J.   Co.  v.  Miller   (1909)    172 

safeguards.      Liberty    implies    the    ab-  Ind.  27,  43,  87  N.  E.  823,  18  Ann.  Cas. 

sence    of    arbitrary    restraint,    not    im-  1146. 

munity  from  reasonable  regulations  and        3  In  Branin  v.  Connecticut  d  P.  Biver 

prohibitions  imposed  in  the  interests  of  B.  Co.    (1858)    31  Vt.  214,  a  provision 

the  community."     Chicago,  B.  &  Q.  B.  rendering  railroad  companies  liable  for 

Go.  V.  McQuire    (1911)    219  U.  S.  549,  the  wages  of  contractors'  laborers  was 

567,    55    L.   ed.    328,   338,    31    Sup.    Ct.  held  to  be  a  valid  exercise  of  the  police 

Eep.  259.  power.     See  §  2881d,  post. 

"The  liberty  and  right"    [guaranteed        In  Peters  v.  St.  Louis  &  I.  M.  B.  Co. 

by  the  14th  Amendment]  "embraces  the  (1856)    23  Mo.  107,  and  Grannahan  v. 

right   to   make   contracts   for   the   pur-  Hannibal  &  St.  J.  B.  Co.   (1860)   30  Mo. 

chase  of  the  labor  of  others,  and  equal-  546,  a  similar  enactment  was  sustained 

ly  the  right  to  make  contracts  for  the  against  the  objection  that  it   operated 

sale    of    one's    own    labor."      Adair    v.  as  a  confiscation  of  property. 
United   States    (1908)    208   U.    S.    161,        In    the    following    cases    mechanics' 

172,   52   L.    ed.    436,    441,   28    Sup.    Ct.  lien  laws  of  the  usual  scope  were  pro- 

Eep.  277,  13  Ann.  Cas.  764.  nounoed  or  assumed  to  be  valid.     Bohn 

"it  is  the  established  doctrine  of  the  v.  McCarthy  ( 1881 )  29  Minn.  23,  11  N. 

law  that  the  liberty  of  contract  is  not  W.  127;   Hunter  v.  Truckee  Lodge,  S'o. 

universal,  and  is  subject  to  restrictions  U,    I.    0.    0.    F.    (1879)     14    Nev.    24; 

passed  by  the  legislative  branch  of  the  Lonkey    v.    Cook    (1880)     15    Nev.    58; 

government  in  the  exercise  of  its  power  Blauvelt  v.   Woodworth    (1865)    31   N. 

to  promote  the  safety,  health,  and  wel-  Y.  285;   Glacins  v.  Black   (1876)    67  N. 

fare   of   the    people."      Arkansas   Stave  Y.  563. 

Go.    V.    State    (1910)     94    Ark.   27,    27        *  The   government   "may   deny   to   all 

L.K.A.  (N.S.)   255,  125  S.  W.  1001.  the  right  to  contract  for  the  purchase 

There   is   no   such   thing   as   alisolute  or  sale  of  lottery  tickets;  to  the  minor 

liberty    of    contract.      Indeed,    all    per-  the    right    to    assume    any    obligations, 

sonal   and   property   rights   are   subject  except  for  the  necessaries  of  existence; 

to    proper    legislative    regulation    and  to    the   common    carrier   the    power    to 

control.     Every  man  surrenders  a  part  make    any    contract    releasing    himself 

of  his  liberty  for  the  benefit  and  enjoy-  from   negligence,   and,    indeed,   may  re- 

ment  of  organized  societv.     No  one  may  strain  all  engaged  in  any  employment 

do   absolutely   as   he   pleases.      A   very  from  any  contract  in  the  course  of  that 

great  proportion  of  our  legislation  is  a  employment    which    is    against    public 

restriction   on   some   one's   liberty.     In-  policy.      The   possession   of   this   power 

deed,  the  liberty  of  which  we  boast  and  by  government   in  no  manner   conflicts 

are   so   justly   proud    is    liberty   under  with    the    proposition    that,    generally 
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overwhelming  that  a  commentator  is  fully  justified  in  asserting  that 
its  interest  at  the  present  time  lies  mainly  in  the  circumstance  that  it 
merely  reflects  in  a  somewhat  extreme  form  one  of  the  phases  of 
opinion  by  which  the  evolution  of  the  department  of  constitutional 


speaking,  every  citizen  lias  a  right  free- 
ly to  contract  for  the  price  of  his  labor, 
services,  or  property."  Frisbie  v.  Unit- 
ed States  (1895)  157  U.  S.  160,  39  L. 
ed.  657,  15  Sup.  Ct.  Rep.  586. 

"There  never  has  been  at  any  time 
in  Massachusetts  an  absolute  right 
in  its  inhabitants  to  make  all  such  con- 
tracts as  they  pleased.  Some  contracts 
have  always  been  held  void  at  common 
law,  and  some  contracts  valid  at  com- 
mon law  have  been  declared  void  by 
statute.  Married  women  at  common 
law  were  under  a  general  disability  to 
make  contracts  during  coverture;  and 
although  they  have  been  recently  em- 
powered by  the  statutes  to  make  con- 
tracts as  if  they  were  unmarried,  still, 
at  the  present  time  husband  and  wife 
cannot  make  contracts  with  each  other, 
and  if  the  statutes  were  repealed,  the 
powers  of  married  women  to  make  con- 
tracts would  be  governed  by  the  com- 
mon law.  Marriage,  brokage,  and  post- 
obit  bonds  and  covenants  in  restraint 
of  trade  sometimes  have  been  held  void. 
Minors  at  common  law  are  under  a  dis- 
ability to  make  contracts  except  for 
necessaries,  and  this  is  said  to  be  for 
their  protection.  Our  statute  of  frauds 
prevents  the  enforcement  in  the  courts 
of  many  kinds  of  contracts,  unless  they 
are  shown  by  a  writing,  and  prohibits 
the  making  of  certain  contracts,  and 
this  statute  was  passed  for  the  protec- 
tion of  persons  against  fraud  and  per- 
jury. Seamen  sometimes  have  been  re- 
garded as  a  class  of  persons  who  could 
not  be  trusted  to  make  their  own  con- 
tracts without  supervision,  and  statutes 
have  been  passed  making  regulations 
concerning  their  wages  and  shipping 
contracts.  U.  S.  Rev.  Stat.  tit.  53. 
Wages  to  a  certain  amount  due  for  per- 
sonal labor  and  services  have  been  ex- 
empt from  attachment,  probably  on  the 
ground  that  it  was  thought  that  work- 
men generally  need  their  wages  for 
their  support.  Usury  laws  furnish  per- 
haps the  best  known  illustration  of 
the  regulation  by  statute  of  the  price 
to  be  paid  for  the  use  of  a  commodity, 
but  the  validity  of  these  laws  usually 
has  been  regarded   as  an  exception  to 


the  general  rule.  Mass.  Rev.  Stat,  tit.. 
12,  entitled  "Of  the  Regulation  of 
Trade  in  Certain  Cases,"  show  various 
forms  of  interference  by  the  legislature 
with  what  may  be  called  the  freedom 
of  trade  or  of  contracts  concerning  the 
sale  of  commodities.  The  regulation  of 
the  subject  of  fire  insurance,  and  the 
prohibition  of  the  sale  of  oleomargarine 
made  in  imitation  of  yellow  butter,  and 
the  requirement  that  an  agreement  to 
make  a  will  must  be  in  writing,  are 
some  of  the  most  recent  instances  in 
Massachusetts  of  the  prohibition  or 
regulation  of  contracts  by  statute.  The 
constitutionality  of  much  of  this  legis- 
lation never  has  been  questioned,  and, 
when  questioned,  it  generally  has  been, 
sustained.  ...  It  is  manifest,  how- 
ever, from  the  examples  we  have  given,, 
that  the  regulation  of  contracts  by 
statute,  not  amounting  to  a  determina- 
tion of  rates  or  prices,  has  not  been 
confined  to  public  employments,  or  to- 
business  which  may  be  said  to  be  af- 
fected with  a  distinct  public  interest. 
The  legislation  on  this  subject  relates 
to  a  great  variety  of  contracts,  and  has. 
been  passed,  some  of  it  to  promote  the 
public  health  or  the  public  morals  or 
the  public  convenience,  some  of  it  for 
the  protection  of  individuals  against; 
fraud,  and  some  of  it  for  the  protection 
of  classes  of  individuals  against  unfair 
or  unconscionable  dealing."  Be  House 
Bill  (1895)  163  Mass.  589,  28  L.R.A.. 
344,  40  N.  E.  713. 

"Certain  contracts  are  required  to  be 
in  writing,  manifestly  to  promote  pub- 
lic morals  by  removing  the  temptation 
to  perpetrate  frauds  by  perjury.  A 
householder  is  disqualified  from  with- 
drawing in  advance  from  those  depend- 
ent upon  him  the  benefits  of  the  exemp- 
tion laws,  and  thus  prevented  from  im- 
posing upon  the  public  the  burden  of 
their  sustenance.  Statutes  limiting  the 
rate  of  interest  are  valid,  as  preventing 
unconscionable  extortion;  and  so  on 
through  a  long  list  that  might  be  given, 
each  showing  a  logical  and  an  appro- 
priate relation  to  the  promotion  or  pro- 
tection of  some  interest  of  society." 
Republic   Iron   &    Steel    Co.    v.    Stat€ 
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law  with  which  we  are  here  concerned  has  been  determined.  It  was 
a  significant  indication  of  the  idea  which,  at  the  period  when  it  was 
propounded,  were  exercising  an  influence  upon  the  minds  of  many 
of  the  judges.*  Those  ideas,  it  is  plain,  were  largely  the  outcome  of 
economic  predilections,  which  disposed  them  to  regard  with  suspicion 
and  dislike  every  kind  of  "paternal  legislation."  Holding  such  leg- 
islation to  be  inexpedient,  they  were  naturally  impelled  more  or  less 
strongly  to  give  effect  to  their  views  by  treating  it  as  being  also  in- 
consistent with  the  conception  of  the  liberty  which  is  protected  by  or- 
ganic laws.  Except  upon  the  hypothesis  that  the  doctrine  of  laissez 
faire  is  to  be  deemed  so  far  a  part  of  constitutional  jurisprudence 
that  any  enactment  which  conflicts  with  it  is  prima  facie  objection- 
able, it  is  difficult  to  account  for  the  stress  laid  by  various  courts  upon 
the  fact  that  a  restrictive  statute  is  not  only  injurious  to  the  com- 
munity as  a  whole,*  but  is  also  "an  insulting  attempt  to  put  the  labor- 
er under  a  legislative  tutelage,  which  is  not  only  degrading  to  his 


(1903)  160  Ind.  379,  62  L.K.A.  136,  66 
N.  E.  1005. 

"It  is  fundamental  that  the  legisla- 
ture may  declare  what  persons  are  com- 
petent to  enter  into  a  contract.  Thus, 
persons  under  disability  cannot  enter 
into  a  binding  contract.  Contracts  can- 
not be  made  in  restraint  of  trade,  and 
contracts  against  public  policy  are  void. 
The  statute  of  frauds  enables  contract- 
ing parties  to  avoid  contracts  not  in 
writing;  a  party  will  not  be  allowed 
to  contract  to  waive  the  benefit  of  home- 
stead or  exemptions;  and  a  married 
man  cannot  convey  his  homestead  with- 
out his  wife  joining  in  the  execution  of 
the  conveyance.  These  instances,  and 
many  others  that  might  be  mentioned, 
show  that  the  law-making  power  of  the 
state  does  have  authority  over  the  right 
to  contract."  Arkansas  Stave  Co.  v. 
State  (1910)  94  Ark.  27,  27  L.R.A. 
(N.S.)  255,  140  Am.  St.  Rep.  103,  125 
S.  W.  1001. 

5  It  may  be  pointed  out  that  in  the 
year  preceding  the  one  in  which  the 
above  cited  Pennsylvania  case  was  de- 
cided, the  New  York  court  of  appeals 
had,  in  Re  Jacobs  (1885)  98  N.  Y.  98, 
60  Am.  Rep.  636,  rendered  its  well- 
known  decision  annulling  "An  Act  to 
Improve  the  Public  Health,  by  Prohib- 
iting the  Manufacture  of  Cigars  and 
Preparation  of  Tobacco  in  Any  Form 
in  Tenement  Houses,  in  Certain  Cases," 
«tc.  (N.  Y.  Laws  1884,  chap.  272).     The 


circumstance  that  the  statute  under 
review  purported  to  regulate  a  par- 
ticular kind  of  industry  naturally  led 
the  court  to  discuss  its  validity  with 
reference  to  considerations  of  the  same 
sort  as  would  have  been  deemed  rele- 
vant, if  it  had  been  specifically  con- 
cerned with  the  contract  of  service. 
In  fact  the  decision  has  been  frequent- 
ly cited  in  cases  belonging  to  the  cate- 
gory with  which  the  present  chapter 
deals.  See,  for  example,  Loohner  v. 
New  York  (1905)  198  U.  S.  45,  49  L. 
ed.  937,  25  Sup.  Ct.  Rep.  539,  3  Ann. 
Cas.    1133. 

8  "Such  legislation  [i.  e.,  police  regu- 
lations] may  invade  one  class  of  rigiits 
to-day  and  another  to-morrow,  and  if 
it  can  be  sanctioned  under  the  Con- 
stitution, while  far  removed  in  time  we 
will  not  be  far  away  in  practical  states- 
manship from  those  ages  when  govern- 
mental prefects  supervised  the  building 
of  houses,  the  rearing  of  cattle,  the 
sowing  of  seed,  and  the  reaping  of 
grain,  and  governmental  ordinances 
regulated  the  movements  and  labor  of 
artisans,  the  rate  of  wages,  the  price 
of  food,  the  diet  and  clothing  of  the 
people,  and  a  large  range  of  other  af- 
fairs long  since  in  all  civilized  lands 
regarded  as  outside  of  governmental 
functions.  Such  governmental  inter- 
ferences disturb  the  normal  adjust- 
ments of  the  social  fabric,  and  usually 
derange    the    delicate    and    complicated 


8944kk-9  MASTER  AND  SERVANT.  [chap,  cxxiv, 

manhood,  but  subversive  of  his  rights  as  a  citizen  of  the  United 
States." ' 

By  the  earlier  cases  decided  from  this  point  of  view  a  strong  set 
in  a  direction  unfavorable  to  the  upholding  of  labor  laws  was  given 
to  the  current  of  judicial  authority  just  at  the  critical  time  when 
such  laws  were  beginning  to  engage  the  attention  of  the  public.  With- 
in a  few  years  there  was  created  a  body  of  precedents  which,  although 
the  courts  responsible  for  them  would  of  course  have  disavowed  any 
intention  of  running  counter  to  the  familiar  rule,  "that  legislative 
enactments  should  be  recognized  and  enforced  by  the  court  as  em- 
bodying the  will  of  the  people,  unless  they  are  plainly  and  palpably 
beyond  all  question  in  violation  of  the  fundamental  law  of  the  Con- 
stitution," '  seem  to  have  gone  very  far  towards  a  virtual  nullification 
of  that  rule  with  respect  to  statutes  of  the  kind  with  which  we  are  now 
concerned.  But  the  influence  of  the  school  of  thought  which  is  in 
favor  of  allowing  a  larger  scope  of  action  to  the  legislatures  has  been 

machinery    of    industry,    and    cause    a  which  has  been  universally  condemned' 

score  of   ills  while  attempting  the   re-  as   an   attempt   to  degrade  the   intelli- 

moval    of    one."      Such    language    was  gence,  virtue,  and  manhood  of  the  Amer- 

more  appropriate  to  a  treatise   on  po-  ican  laborer,  and  foist  upon  the  people 

litical  economy  than  to  the  opinion  of  a  a  paternal  government  of  the  most  ob- 

court.  jectionable    character,    because    it    as- 

7  This  statement  has  been  quoted  or  sumes  that  the  employer  is  a  knave,  and 

paraphrased    by     other     courts     which  the  laborer  an  imbecile." 

have    followed    the    lead    of    that    of  That  another  act  of  this  description 

Pennsylvania.  made  laborers  the  "wards  of  the  state," 

In  State  v.  Fire  Creek  Coal  &  Coke  and  that  "persons    sui    jv/ris    need  no- 

Co.    (1889)    33   W.   Va.   188,   6   L.E.A.  guardians,"   was  remarked  in   State  v. 

359,  25  Am.  St.  Rep.  891,  10  S.  E.  288,  Baun    (1899)    61   Kan.   146,   47   L.R.A. 

the  court  said  with  regard  to  a  stat-  369,  59  Pac.  340. 

ute    requiring    that    order    for    wages  "The   workingman   of   intelligence   is 

should  be  paid  in  lawful  money:   "The  treated    as    an    imbecile."      Johnson   v. 

ground  on  which  the  truck  act  is  con-  Goodyear  Min.  Co.    (1899)    127  Cal.  4, 

demned   is  that  it  is   class  legislation,  47  L.R.A.  338,  78  Am.  St.  Rep.  17,  59' 

and    an    unjust    interference    with    the  Pac.  304. 

rights,  privileges,  and  property  of  both  In  Republic  Iron  &  Steel  Co.  v.  State 

the    employer    and    the    employee,    and  (1903)   160  Ind.  379,  62  L.R.A.  136,  66" 

places  upon  both  the  badge  of  slavery,  N.   E.   1005,   it  was   observed   with   re- 

by  denying  to  the  one  the  right  of  man-  gard  to  a  statute  which  prescribed  that 

aging  his  own  private  business,  and  as-  wages  should  be  paid  at  certain  inter- 

suming  that  the  other  has  so  little  ca-  vals:      "The   statute    places    the    wage 

pacity  and  manhood  as  to  be  unable  to  earners  of  the  state  under  quasi  guar- 

protect    himself,    or    manage    his    own  dianship.     It  classes  them  with  minors- 

private  affairs.  and  other  persons  under  legal  disability 

In  State  v.   Qoodmll    (1898)    33   W.  by  making  their  contracts  void  at  the 

Va.  179,  6  L.R.A.  621,  25  Am.  St.  Rep.  pleasure   of  a  public   officer.     It  tends- 

863,  10  S.  E.  285,  the  court  said,  with  to  degrade  them  as  citizens  by  impeach- 

regard  to  a  similar  enactment:  "In  view  ing  their  ability  to  take  care  of  them- 

of  what  the  courts  have  uniformly  held  selves.     It    is    paternalism,    pure    and 

in   respect  to  this   class  of  legislation,  simple  and  in  violent  conflict  with  the 

it  is  needless  to  prolong  this  discussion,  liberty     and    equality    theory    of    our 

It  is  a  species  of  sumptuary  legislation  institutions." 
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growing  constantly  during  the  subsequent  period.  Less  and  less  im- 
portance is  attached  to  the  notion  so  strongly  relied  upon  in  the  ear- 
lier cases,  that  labor  legislation  "is  an  offensive  imputation  upon  the 
manhood  and  independence  of  the  laborer,  to  assume  that  he  needs 
the  special  guardianship  and  protection  of  the  law."  '  Indeed,  it  is 
not  a  little  remarkable  that  any  court  should  ever  have  seriously  pro- 
pounded the  notion  that  any  legislation  could  be  "insulting"  to  the 
very  classes  at  whose  request  it  was  passed.  But  the  circumstance 
that  such  an  objection  has  been  so  often  relied  upon  is  in  itself  a  sig- 
nificant indication  of  the  extent  to  which  the  conceptions  of  political 
economy  have  colored  the  views  of  many  judges. 

That  the  stricter  theory  as  to  the  limits  of  legislative  power  has 
still  numerous  supporters  will  be  readily  conceded  by  anyone  who 
peruses  the  foregoing  subtitles.  The  unwillingness  of  several  courts 
to  concede  the  validity  of  enactments  regarding  the  recovery  of  wages 
is  a  noteworthy  illustration  of  the  extent  to  which  that  theory  still 
prevails."  Of  its  vitality  the  Federal  Supreme  Court  has  furnished 
another  remarkable  proof  in  the  decision  by  which  an  eight-hour  law 
in  regard  to  bakeries  was  annulled."  But  the  weight  of  that  decision,, 
viewed  as  a  contribution  to  the  jurisprudence  of  the  subject,  is  greatly 
diminished  by  the  fact  that  four  members  of  the  court  refused  to  con- 
cur in  it,  and  that  among  these  dissentients  were  Justices  Harlan  and 
Holmes.  It  is  certainly  permissible  to  feel  some  doubts  as  to  the 
soundness  of  a  ruling  disapproved  by  two  judges  of  their  eminence, 
and  impugned  by  the  powerful  arguments  by  which  their  disapproval 

i  Atkin  V.  Kansas    (1903)    191  U.   S.  the  many  labor  laws  to  which  we  have 

207,  223,  48  L.  ed.  148,  158,  24  Sup.  Ct.  referred.     This   condition,   as   affording 

Rep.  124.  sufficient  basis  for  the  exercise  of  police 

9  As  was  aptly  observed  in  the  case  regulation,  has  often  been  recognized  by 

from  which  this  phraseology  is  quoted  the  courts." 

( UcGuire  v.   Chioago,   B.   &   Q.  R.   Co.        l'  See    especially    the    Illinois    cases 

(1906)    131    Iowa,   340,   33  L.R.A.   706,  cited  in  §§  2821,  2824,  ante. 
108  N.  W.  902)  :     "This  easy  method  of        n  Lochner  v.   New  York    (1905)    198 

argument  would  wipe  out  most  of  our  U.  S.  45,  49  L.  ed.  937,  25  Sup.  Ct.  Kep. 

statutes.      Generally   speaking,    all   law  539,  3  Ann.  Cas.  1133.     Those  who  like 

is  made  to  protect  man  against  undue  to   trace   the   effects   which   have  often 

advantage  at  the  hands  of  other  men,  been    produced    upon    the    development 

and   the   chief  justification  for   legisla-  of  case  law  by  the  views  of  individual 

tion  upon  matters  of  personal  and  prop-  judges  will  be  interested   in   observing 

erty  right  is  the  fact  that  men  do  not  that  the  opinion  of  the  majority  of  the 

and  cannot  always  deal  on  equal  foot-  court    was    prepared    by    Mr.    Justice 

ing.      Under   no   circumstances    is    this  Peckham,  who,  about  twenty  years  pre- 

inequality   more   frequent   than    in   the  viously,  had,  as  a  member  of  the  New 

relations    between    employer    and    em-  York  court  of  appeals,  propounded   his 

ployee    under    modern    conditions.      In-  laissez  faire  theories  in  the  Jacobs  Case 

deed,  in  this  inequality  of  advantage  is  already  referred  to.     See  note  5,  supra. 
found  the  only  justification  for  any  of 
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was  sustained.  An  additional  warrant  for  such  doubts  is  supplied 
by  the  consideration  that,  in  its  broader  aspects  the  case  seems  to  be 
scarcely  consistent  with  two  others  previously  decided  by  the  same 
■court."  It  may,  after  all,  prove  to  have  been  the  result  of  a  merely 
temporary  retrogression  towards  the  narrower  doctrine  regarding  the 
limits  of  legislative  power.  Unquestionably  the  trend  of  modern 
thought  with  respect  to  social  development  is  towards  a  more  or  less 
complete  rejection  of  the  economic  ideas  which  are  reflected  in  the 
prevailing  opinion.  It  seems  not  improbable,  therefore,  that  this 
court  may  ultimately  accord  a  full  recognition  to  the  principle  em- 
bodied in  the  remark  of  Mr.  Justice  Holmes,  viz.,  that  "a  Constitu- 
tion is  not  intended  to  embody  a  particular  economic  theory,  whether 
of  paternalism  and  the  organic  relation  of  the  citizen  to  the  state  or 
of  laissez  faire."  The  acceptance  of  such  a  principle  by  the  tribunal 
whose  authority  with  respect  to  matters  of  constitutional  law  is  para- 
mount would  manifestly  render  obsolete  a  large  part  of  the  decisions 
of  the  state  courts. 

2881d.  Limits  of  the  police  power  with  regard  to  such  regulations. — 
The  validity  of  a  labor  law,  in  so  far  as  it  involves  merely  the  scope 
of  legislative  authority  in  respect  of  the  regulation  of  the  rights  and 
duties  of  employers  and  employees,  like  the  validity  of  other 
statutes,  depends  upon  the  question  whether  it  was  directed  to  the  at- 
tainment of  one  of  the  objects  in  regard  to  which  the  police  power 
may  be  exercised.  "Neither  the  14th  Amendment, — broad  and  com- 
prehensive as  it  is — nor  any  other  Amendment,  was  designed  to  in- 
terfere with  the  police  of  the  state,  sometimes  termed  its  police  pow- 
er, to  prescribe  regulations  to  promote  the  health,  peace,  morals,  edu- 
cation, and  good  order  of  the  people,  and  to  legislate  so  as  to  increase 
the  industries  of  the  state,  develop  its  resources,  and  add  to  its 
wealth  and  prosperity."  *  The  following  statement  may  also  be 
quoted:  "The  right  'of  acqiiiring,  possessing,  and  protecting  prop- 
erty,' and  the  right  to  the  enjoyment  of  'life,  liberty,  and  property,' 
are  secured  to  every  citizen  by  the  Constitution  of  Massachusetts,  as 

'^S  H olden  v.  Hardy  (1898)  169  U.  S.  not  make  any  attempt  to  grapple  with 
366,  42  L.  ed.  780,  18  Sup.  Ct.  Rep.  the  wider  question  whether  those  eases 
383,  and  Knoxmlle  Iron  Co.  v.  Harbison  were  not  in  effect  representing  an  esaen- 
(1901)  183  U.  S.  13,  46  L.  ed.  55,  22  tially  different  theory  regarding  the  ex- 
gap.  Ct.  Rep.  1.  It  was,  of  course,  an  tent  of  legislative  powers  in  regard  to 
easy  matter  for  Justice  Peckham  to  the  regulation  of  the  contract  of  serv- 
distinguish  these  earlier  cases  on  ice.  This  omission  is  one  of  the  most 
grounds  which  enabled  him  to  take  the  unsatisfactory  feature  of  his  opinion, 
position  that  they  were  not  really  ^  BarMer  v.  Connolly  (1885)  113  U. 
precedents  adverse  to  the  view  for  S.  27,  28  L.  ed.  923,  5  Sup.  Ct.  Rep. 
■which  he  was  contending.     But  he  did  357. 
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Avell  as  by  the  Constitution  of  tlie  United  States.  These  rights  in- 
clude the  right  to  use  one's  powers  and  faculties  in  any  reasonable 
way  for  the  promotion  of  his  interests,  and  the  right  to  make  con- 
tracts Avith  others.  These  rights  can  be  regulated  by  the  legislature, 
in  the  exercise  of  the  police  power,  only  in  the  interest  of  the  pub- 
lic health,  the  public  safety,  or  the  public  morals,  and,  in  a  certain 
restricted  sense,  of  the  public  welfare."  ^ 

a.  Health  and  safety. — It  is  fully  settled  that  statutes  which  are 
•designed  to  conserve  the  health  or  safety  of  employees  fall  within  the 
domain  of  the  police  power.*  "The  fact  that  both  parties  are  of 
full  age  and  competent  to  contract  does  not  necessarily  deprive  the 
state  of  the  power  to  interfere,  where  the  parties  do  not  stand  upon 
an  equality,  or  where  the  public  health  demands  that  one  party  to  the 
contract  shall  be  protected  against  himself.  The  state  still  retains  an 
interest  in  his  welfare,  however  reckless  he  may  be.  The  whole  is  no 
greater  than  the  sum  of  all  the  parts  and  when  the  individual  health, 
safety,  and  welfare  are  sacrificed  or  neglected,  the  state  must  suf- 
fer."* 

On  the  ground  thus  indicated  it  has  been  held  that  the  legislatures 
are  authorized  to  enact  the  provisions  commonly  inserted  in  factory 
acts  with  respect  to  the  guarding  of  dangerous  machinery,  the  con- 
struction of  fire  escapes  and  ventilating  appliances,  the  provision  of 
toilet  facilities,  pure  drinking  water  and  sanitary  arrangements,  and 
so  forth ;  *  provisions  requiring  street  railway  companies  to  furnish 
employees  with  shelter  while  they  are  operating  cars  in  inclement 

Z  Re  Opinion  of  Justices    (1911)    208  8  "That  the  legislature  has  the  power 

Mass.  619,  34  L.R.A.  (N.S.)    771,  94  N.  to  make  all  needful  regulations  in  the 

E.  1044.  conduct  and  management  of  a  business 

For  other  cases  in  which  the  public  which  is  attended  by  danger  to  health 

"welfare"  has  been  referred  to  as  one  of  or  safety  to  the  employees  is  no  longer 

the   objects   which   justify   labor    legis-  an   open  question."     State  v.   Cant-well 

lation,  see  W.  G.  Ritchie  &  Co.  v.  Way-  ( 1903 )   179  Mo.  245,  78  S.  W.  569. 

man    (1910)     244    111.    509,    27    L.K.A.  iHolden  v.  Hardy    (1898)    169  U.  S. 

(N.S.)  994,  91  N.  E.  695;  Mutual  Loan  366,  42  L.  ed.  780,  18  Sup.  Ct.  Eep.  383. 

Co.   V.   Martell    ( 1909 )    200   Mass.   482,  &  These    allowable    subjects    of    legis- 

—  L.R.A. (N.S.)    — ,   128  Am.  St.  Eep.  lation  are  enumerated  in  Ives  v.  South 

446,  8fi  X.  E.  916;  Shohoney  v.  Quirwy,  Buffalo  B.   Co.    (1911)    201  N.  Y.  271, 

0.  d  E.  G.  R.  Co.   (1910)   231  Mo.  131.  U  L.R.A.  fX.S.)   102,  94  K.  E.  431,  Ann. 

132  S.  W.  1059,  Ann.  Gas.  1912A,  1143 ;  Cas.  1912B,  156,  1  N.  C.  C.  A.  517. 

Re  Ten-Hour  Laic   (1902)   24  R.  I.  603,  See     also     Schaezlein     v.      Cabamiss 

61  L.R.A.   612,   54  Atl.  602.  (1902)    135  Cal.  466,  56  L.R.A.  733,  87 

The    term     "comfort"     is    sometimes  Am.  St.  Rep.  122,  67  Pac.  755;   Casper 

added  to  the  list  of  those  objects.     See,  v.  Levjim,  (1910)   82  Kan.  G04,  —  L.R.A. 

for  example,  Knoxville  Iron  Co.  v.  Har-  (N.S.)  — ,  109  Pac.  657;  State  v.  Yick- 

bison  (1901)   183  U.  S.  13,  46  L.  ed.  5.5,  ens   (1904)   186  Mo.  103,  84  S.  W.  908, 

22  Sup.  Ct.  Rep.  1;  Re  Jacobs    (1885)  2  Ann.  Cas.  779. 
98  N.  Y.  98,  109,  50  Am.  Rep.  636. 
M.  &  S.  Vol.  VIII.— 559d 


8944kk-13 


MASTER  AND  SERVANT. 


[chap,  cxxiv. 


weather ;  *  provisions  by  which  the  hours  of  labor  in  certain  occupa- 
tions are  limited  in  respect  either  of  employees  generally,''  or  of  wom- 
en,* or  of  minors ;  *  provisions  Avhich  impose  upon  operators  of  mines 
various  duties  which  relate  to  the  furnishing  of  a  reasonably  safe 
place  for  workmen ;  ^^  and  provisions  requiring  operators  of  mines  to 
furnish  certain  medical  appliances  for  the  use  of  injured  workmen.^* 
b.  Morals. — The  exercise  of  the  police  power  in  the  interest  of 
morality  is  illustrated,  with  respect  to  labor  legislation,  by  the  cases 
which  have  affirmed  the  validity  of  statutes  designed  to  prevent  fraud 
and  oppression.^*  On  this  ground  the  courts  have  upheld  enactments 
designed  to  secure  the  payment  of  wages  in  lawful  money ;  ^^  enact- 
ments regulating  the  computation  of  wages  in  mines  when  the  work- 


i  State  V.  Smith  (1874)   58  Minn.  35, 

25  L.R.A.  759,  59  N.  W.  545;  State  v. 
Whitaker  (1907)  160  Mo.  59,  60  S.  W. 
1068 ;  Beaumont  Traction  Co.  v.  State 
(1909)  —  Tex.  Civ.  App.  — ,  122  S.  W. 
615,  618. 

■?  For  cases  relating  to  mining  work, 
see  Holden  v.  Hardy  (1895)  169  U.  S. 
366,  42  L.  ed.  780,  18  Sup.  Ct.  Rep. 
383;    Re    Martin    (1910)     157    Cal.    59, 

26  L.R.A.(N.S.)  242,  106  Pac.  235; 
State  V.  Cantwell  (1904)  179  Mo.  24.">. 
78  S.  W.  569;  State  v.  Livingiston  Con- 
crete Bldg.  &  Mfg.  Co.  ( 1906 )  34  Mont. 
570,  87  Pac.  980,  9  Ann.  Cas.  204; 
Bx  parte  Hair  (1905)  28  Nev.  425,  82 
Pac.  453,  6  Ann.  Cas.  897;  Ex  pa/rte 
Boijce  (1904)  27  Nev.  299,  65  L.R.A. 
47,  75  Pac.  1,  1  Ann.  Cas.  66. 

For  a  case  relating  to  the  operation 
of  street  railways,  see  Re  Ten-Hour 
Lair  (1907)  24  R.  I.  603,  61  L.R.A.  612, 
54  Atl.  602. 

SMuller  V.  Oregon  (1908)  208  U.  S. 
412,  52  L.  ed.  551,  28  Sup.  Ct.  Rep. 
324,  13  Ann.  Cas.  957;  Com.  v.  Ham- 
ilton Mfg.  Co.  (1876)  120  Mass.  .383; 
W.  C.  Ritchie  d  Co.  v.  Wayman  fl910) 
244  111.  509,  27  L.R.A. (N.S.)  994,  91 
N.  E.  695;  People  v.  Bowes- Allegretti 
Go.    (1910)   244  111.  557,  91  N.  E.  701. 

9  Inland  Steel  Go.  v.  Yedinak  (1909) 
172  Ind.  423,  139  Am.  St.  Rep.  389, 
87  N.  E.  229. 

1"  Inspection.  Consolidated  Coal  Co.  v. 
Illinois  (1902),  185  U.  S.  207,  46  L. 
ed.  875,  22  Sup.  Ct.  Rep.  616,  affirming; 
(1900)  186  111.  134,  56  L.R.A.  266,  57 
N.  E.  880;  Chicago,  W.  &  T.  Goal  Co. 
V.  People  (1899)  181  111.  270,  48  L.R.A. 
554,   54   N.   E.   961;    Wilmington   Star 


Min.  Go.  V.  Fulton  (1906)  205  U.  S. 
60,  73,  51  L.  ed.  708,  715,  27  Sup.  Ct. 
Rep.  512  (liability  imposed  for  failure 
of  mine  manager  to  comply  ^yith  re- 
quirements  of  statute). 

Map  of  workings.  Daniels  v.  Hilgard 
(1875)  77  111.  640,  15  Mor.  Min.  Rep. 
280. 

Employment  of  special  shot  firers  to 
attend  to  the  blasting  work.  State  v. 
Murlin  (1896)  137  Mo.  297,  38  S.  W. 
923. 

11  Wolf  V.  Smith  ( 1906 )  149  Ala.  457 
(Syll.)   9  L.R.A.(N.S.)   338,  42  So.  824. 

Second  appeal  ( )   160  Ala.  644,  49 

So.  395. 

12  In  State  v.  Hauti  (1899)  61  Kan. 
146,  47  L.R.A.  369,  59  Pac.  340,  it  was 
laid  down  that  "there  can  be  no  consti- 
tutional interference  by  the  state  in  the 
private  relation  of  master  and  servant, 
except  for  the  purpose  of  preventing  ^ 
frauds  and  trespasses,"  quoting  Tiede- 
man  on  Limitations  of  the  Police  Power, 

§  178.  But  this  broad  exclusive  state- 
ment manifestly  needs  some  qualifica- 
tion. 

^^  State  V.  Peel  Splint  Goal  Co. 
(1862)  36  W.  Va.  802,  17  L.R.A.  385, 
15  S.  E.  1000  (decision  by  equally  di- 
vided court)  ;  Re  Scrip  Bill  (1897)  23 
Colo.  504,  48  Pac.  512;  Avent  Beatty- 
ville  Goal  Go.  v.  Com.  (1894)  96  Ky 
218,  28  L.R.A.  273,  28  S.  W.  502. 

In  Knoxville  Iron  Go.  v.  Harlison 
(1901)  183  U.  S.  13,  46  L.  ed.  55,  22 
Sup.  Ct.  Rep.  1,  a  statute  of  this  tenor 
was  upheld  on  the  ground  that  its 
tendency  was  "to  place  the  employer 
and  employee  upon  equal  ground  in  the 
matter  of  wages." 
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men  are  paid  by  weight ;  ^*  enactments  forbidding  the  assignment 
of  wages  to  become  due  in  the  future ;  '^  and  enactments  regulating 
employment  agencies.  ^^ 

c.  Welfare. — This  expression  is  clearly  broad  enough  to  connote 
the  categories  of  enactments  which  are  noticed  in  the  preceding  sub- 
sections. Any  legislation  which  is  calculated  to  promote  the  health, 
safety,  or  good  morals  of  certain  members  of  the  community  and  does 
not  unduly  interfere  with  rights  of  other  members,  must  necessarily 
enure  to  the  advantage  of  the  community,  as  a  whole.  ^^  But  for  the 
purpose  of  a  precise  differentiation  the  expression  may  be  regarded 
as  embracing  all  those  labor  laws  which  are  not  assignable  to  the  other 
heads.  The  enactments  which  belong  to  the  residuary  class  constitute 
the  great  majority  of  those  which  have  been  either  held  or  assume<l 
to  be  a  valid  exercise  of  the  police  power.  They  deal  with  the  mat- 
ters enumerated  below ;  but  it  should  be  observed  that  in  many  of  the 
cases  reviewed  in  the  sections  mentioned  the  validity  of  the  statutes 
under  discussion  was  actually  determined  with  relation,  not  to  the 
scope  of  the  police  power,  but  to  the  propriety  of  the  classification  on 
some  other  point. 

(1)  Special  privileges  in  respect  of  the  recovery  of  wages.  See 
§§  2813-2819,  ante. 

(2)  The  footing  on  which  wages  shall  be  computed.  See  §  2821, 
ante. 

(3)  The  payment  of  wages  at  certain  intervals,  or  at  the  time 
when  the  relationship  of  master  and  servant  is  terminated.  See  §§ 
2824  and  2826,  ante. 

(4)  The  exemption  of  wages  from  attachment  for  debts.  See  § 
2825,  ante. 

(5)  Wrongful  departure  from  service.     See  §§  2832  et  seq.,  ante. 

(6)  The  liability  of  a  master  for  injuries  sustained  by  his  servaiiLs 
in  the  course  of  their  employment.     See  §§  2840-2854,  ante. 

(7)  The  special  interests  of  organized  labor.  See  §§  2860-2860, 
ante. 

Instate    V.     Peel    Splint    Goal    Co.     (N.S.)    859,  76  N.  E.  11,  5  Ann.  Cas. 

(1892)    36  W.  Va.  802,  17  L.R.A.  385,  325. 

15  S.  E.  1000   (decision  by  equally  di-        1'' "The  state  still  retains  an  interest 

Tided  court).  i°  liis   [the  servant's]  welfare,  however 

li  International     Text    Book     Go.    v.  reckless  he  may  be.     The  whole  is  no 

Weissinaer     fl902)     160    Ind     349     65  greater  than  the  sum  of  all  the  parts, 

T  T>  A     rnn     no    aL     ot     r>  „'    -ioA     fls  ^^^  when  the  individual  health,  safety, 

xt'^-I.  -if'l  /.;    l^n         'A  and  welfare  are  sacrificed  or  neglected 

N.  B.  521;   Ghvcago  &  E.  R.  Go.  v.  Eh-  ^.^e     state    must     suffer."      HoUen    v. 

ersole  (1909)  —  Ind.  — ,  87  N.  E.  1090.  Eardy   (1898)    169  U.  S.  366,  42  L.  ed. 

'i-6 People  ex  rel.  Armstrong  v.  Ward-  780   18   Sup.   Ct.   Rep.   383    (eight-hour 

ere    (1905)     183    N.    Y.    223,    2    L.R.A.  law  respecting  miners). 
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(8)    Subjects  discussed  in  the  subtitle  which  deals  with  Miseellano 
ous  Enactments.    See  §§  2867  d  fteq..  ante. 

2881e.  Same  subject  further  discussed. — In  many  instances  wher? 
statutes  dealing  with  the  subjects  mentioned  above  have  been  sus- 
tained, the  precise  groTmds  of  public  advantage  to  which  their  va- 
lidity was  regarded  as  being  referable  were  not  specified.  But  one 
particular  consideration  has  been  adverted  to  so  frequently  that  it 
demands  some  notice.  The  probable  effect  of  legislation  in  obviating 
disputes  between  employers  and  employees,  and  the  disturbance  of 
the  public  tranquility  which  frequently  accompanies  those  disputes, 
especially  when  they  culminate  in  strikes,  has  been  adverted  to  as  a 
justification  for  the  enactment  of  statutes  which  imposed  upon  rail- 
way companies  a  liability  for  the  wages  due  to  the  laborers  in  the  serv- 
ice of  independent  contractors  employed  to  perform  construction 
work ; '  which  required  certain  classes  of  employers  to  pay  wages  in 
lawful  money  ;^  which  forbade  interstate  carriers  to  discharge  serv- 
ants on  account  of  their  being  members  of  labor  unions ;  '  and  which 
established  a  system  of  industrial  insurance.*  This  view  has  been  dis- 
approved in  other  cases.*  But  there  seems  to  be  no  sufficient  reason 
for  questioning  its  correctness.  It  is  undeniable  that  disputes  be- 
tween employers  and  employees  are  apt  to  end  in  a  cessation  of  work. 
Tt  is  equally  undeniable  that  a  cessation  of  work  which  results  from 
such  a  cause  is  followed,  in  a  large  proportion  of  instances,  by  acts 


1  Branin  v.  Connecticut  £  P.  River  B. 
Co.   (1858)   31  Vt.  214. 

2  Re  Scrip  Bill  (1897)  23  Colo.  504, 
48  Pac.  512;  Harbison  v.  Knoxville 
Iron  Co.  (1899)  103  Tenn.  443,  56 
L.R.A.  316,  76  Am.  St.  Rep.  682,  53  S. 
W.  960,  affirmed  in  (1901)  183  U.  S. 
13,  46  L.  ed.  55,  22  Sup.  Ct.  Rep.  1, 
(but  this  point  was  not  adverted  to). 

i  Adair  v.  United  States  (1908)  208 
U.  S.  161,  52  L.  ed.  436,  28  Sup.  Ct. 
Rep.  277,  13  Ann.  Cas.  764,  per  Holmes, 
.T.,  in  a  dissenting  opinion. 

*  In  Cunningham  v.  Northjoestern 
Improv.  Go.  (1911)  44  Mont.  180,  119 
Pac.  154,  it  was  laid  down  that  the 
right  of  the  legislature  to  pass  laws 
regulating  an  extrahazardous  business, 
such  as  coal  mining,  and  to  provide 
for  benefits  in  case  of  injury  or 
death,  may  be  properly  based  on  the 
intention  to  reduce  economic  waste,  to 
obviate  breaches  and  dissensions  be- 
tween employers  and  employees,  raise 
the  standard  of  citizenship,  and  lower 
the  general  burden  of  taxes  or  taxation, 


thereby    promoting    peace,    order,    and 
morals. 

6  In  San  Antonio  &  A.  P.  R.  Co.  v. 
Wilson  (1892)  4  Tex.  App.  Civ.  Cas. 
(Willson)  565,  19  S.  W.  912,  the  court 
observed  with  regard  to  a  statute  pro- 
viding that  railway  companies  should 
be  liable  to  a  penalty  if  they  failed  to 
pay  the  wages  of  their  servants  within 
a  specified  period  after  demand:  "It 
may  be  claimed  that  because  railways 
are  public  highways,  and  the  companies 
are  common  carriers,  and  their  efficiency 
in  public  service  largely  depends  on  the 
promptness  and  fidelity  of  their  em- 
ployees, unless  the  employees  are 
promptly  paid  it  will  lead  to  poor  serv- 
ice, strikes,  and  consequent  disaster 
to  the  interest  of  the  public;  that,  there- 
fore, the  public  interests  demand  their 
prompt  payment.  The  great  difficulty 
with  this  argument  is  to  limit  it.  It 
extends  with  more  or  less  force  to  every 
public  enterprise  and  agency  that  con- 
tributes to  public  necessity  and  con- 
venience.    Again,  if  it  be  admitted  that 
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of  lawlessness.  In  the  face  of  these  patent  facts,  it  is  difficult  to  see 
upon  what  ground  it  can  reasonably  be  contended  that  legislation 
which  must  at  least  have  some  tendency  to  diminish  the  sources  of 
mitiation  from  which  disputes  arise  is  not  calculated  to  promote  the 
general  welfare.  The  validity  of  such  legislation  certainly  cannot 
be  determined  by  the  easy  process  of  refusing  to  take  judicial  notice 
of  the  actual  conditions  by  which  industrial  strife  is  frequently,  if  not 
normally,  attended.* 

It  will  be  observed  that  all  the  heads  to  which  the  exercise  of  the 

public  interest  requires  prompt  pay-  commit  crimes  or  breaches  of  the  peace, 
ment  to  prevent  strikes  and  obtain  As  well  deny  the  right  of  private  own- 
good  service,  then  the  state  should  ership  of  chattels  because  they  tempt 
regulate  the  amount  to  be  paid,  for  the  thief  to  steal.  Neither  the  restric- 
that  is  the  most  fruitful  source  of  tion  imposed  nor  the  penalty  is  at  all 
strikes.  Again,  to  regulate  the  amoimt  relevant  to  the  public  purpose  sought, 
implies  a  regulation  of  the  quality  nor  to  the  wrongful  acts  threatened, 
and  kind  of  labor,  and,  by  an  easy  Nevertheless,  the  suggested  purpose 
gradation,  we  get  to  the  right  of  the  seems  to  have  had  weight  with  the  su- 
state  to  put  men  in  the  various  offices  preme  court  of  Tennessee,  in  Harbison 
to  operate  and  manage  the  roads  (as  v.  Knoxville  Iron  Go.  (1899)  103  Tenn. 
in  fact  is  largely  done  now  by  the  443,  56  -L.R.A.  316,  76  Am.  St.  Rep. 
courts),  and  then  we  would  have  682,  53  S.  W.  960,  as  justifying  an  act 
reached  all  that  is  implied  in  the  term,  compelling  mining  employers  to  pay 
'government  ownership  of  railways,'  in  money  orders  for  coal  issued  to  tlieiV 
without  the  state's  having  a  dollar's  workmen.  Whether  the  characteristics 
interest  therein.  Be  that  as  it  may,  we  of  wage  earners  in  Tennessee  or  the  con- 
cannot  see  how  the  public  interest  can  ception  of  liberty  are  such  to  warrant 
be  subserved  by  a  statute  so  unequal,  the  decision  must  be  left  to  the  courts 
special,  and  unjust  as  the  one  under  there.  We  cannot  so  view  them  in  Wis- 
consideration."  consin.     It  is  the  reservation  of  liberty 

In  State  ex  rel.  Zillmer  v.  Kreutz-  and  pursuit  of  happiness  made  by  our 
herg  (1902)  114  Wis.  530,  58  L.R.A.  own  Constitution,  thus  limiting  the 
748,  91  Am.  St.  Rep.  934,  90  N.  W.  1098,  police  power  conferred  upon  our  legis- 
the  court,  in  discussing  an  act  prohibit-  lature,  by  which  we  must  be  controlTed. 
ing  the  discharge  of  servants  because  Thereunder  we  hold  that  freedom  to 
of  their  membership  of  labor  unions,  make,  and  even  more  to  refuse  to  make, 
said:  "One  menace  to  public  welfare  contracts,  wliereby  no  rights  of  others 
was  suggested  by  counsel  for  plaintiff  suffer,  cannot  be  restricted,  unless  other- 
in  error,  based  upon  the  assertion  that  wise  will  result  substantial  disturbance 
discharges  of  employees,  especially  of  the  public  health  safety,  or  welfare, 
union  men,  are  likely  to  be  followed  by  and  that  even  a  possible  tendency  of 
turbulence,  violence,  and  even  blood-  some  persons  to  wrongfully  disturb  the 
shed;  hence  that  it  was  proper  to  de-  peace  when  thwarted  of  their  will  con- 
prive  employers  of  their  rights,  pre-  stitutes  no  justification  for  restraining 
sumably  because  they  are  ordinarily  others  of  their  just  rights;  nor,  if  so, 
lawabiding  and  will  not  make  trouble,  is  the  present  act  at  all  calculated  or 
We  decline  to  acknowledge  as  a  fact  reasonably  necessary  to  prevent  the  only 
that  the  laboring  men,  as  a  class,  union  suggested  menace  to  the  community." 
or  nonunion,  are  more  prone  to  law-  6  See  the  remarks  quoted  in  note  5, 
breaking  or  violence  than  other  classes  supra,  from  the  opinion  in  the  Wis- 
of  the  community,  or  to  adopt  the  consin  case.  The  somewhat  paraphrased 
theory  that  the  legislature  so  assumed,  comparison  made  in  this  opinion  be- 
But  even  if  that  assumption  were  made,  tween  the  characters  of  the  average 
it  would  constitute  no  justification  for  workmen  in  that  state  and  is  Teimes- 
depriving  one  man  of  his  liberty  of  see  is  scarcely  convincing 
contract,    that    another    was    likely   to 
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police  power  is  referable  raise  certain  questions  of  fact.  Having  re- 
gard to  this  consideration,  it  might  reasonably  be  expected  that  the 
courts  in  reviewing  the  action  of  the  legislature  would  always  ascribe 
at  least  as  much  weight  to  its  conclusions  with  regard  to  the  exist- 
ence of  the  conditions  which  were  deemed  to  justify  that  action  as 
would  be  ascribed  to  the  verdict  of  a  jury,  founded  either  upon  con- 
flicting testimony,  or  upon  evidence  from  which  more  than  one  deduc- 
tion might  be  drawn.  But  it  will  be  apparent  to  anyone  who  ex- 
amines the  cases,  that  in  many  instances  even  this  limited  measure  of 
deference  has  not  been  accorded  to  a  co-ordinate  branch  of  the  gov- 
ernment. In  proof  of  this  assertion  it  will  be  suiScient  to  refer  to 
the  decision  rendered  in  the  Lochner  Case.''  As  has  been  stated  in 
§  3831,  ante,  Harlan,  J.,  adduced  in  support  of  his  dissenting  opin- 
ion, evidence  from  which  it  would  have  been,  to  say  the  least,  per- 
missible for  an  intelligent  person  to  infer  that  protracted  labor  in 
bakeries  was  noxious  to  the  health  of  employees.  In  disregarding 
such  evidence  the  justices  who  composed  the  majority  of  the  court 
were  obviously  influenced  by  their  economic  prepossessions.  As  a 
matter  of  final  analysis,  therefore,  the  decision  which  they  rendered 
may  be  said  to  have  really  rested  upon  their  general  views  as  to  the 
impolicy  of  restrictive  legislation.  In  this  point  of  view  they  seem 
to  have  clearly  contravened  the  fundamental  rule  of  constitutional 
law,  which  forbids  the  annulment  of  a  statute  on  the  mere  ground 
that  it  is  considered  to  be  an  unwise  one.  Such  a  situation  can 
scarcely  be  regarded  as  satisfactory.  But  it  sets  in  a  strong  light  the 
embarrassing  consequences  of  importing  purely  economic  ideas  into 
jurisprudence. 

2881f.  Improper  discrimination  between  classes  of  persons. — 
A  comparison  of  the  cases  cited  in  the  preceding  subtitles  shows  very 
clearly  that  the  divergent  views  entertained  by  the  courts  as  to  the 
application  of  the  criteria  which  determine  whether  a  statute  is 
improperly  discriminative  in  respect  of  the  persons  within  its  pur- 
view is  accountable  for  fully  as  much  of  the  embarrassing  conflict 
of  authorities  in  this  branch  of  constitutional  law  as  the  diversity 
of  opinion  which  prevails  concerning  the  scope  of  the  police  power 
in  respect  of  the  restriction  of  the  right  of  contract.  It  would  be 
incompatible  with  the  purpose  of  the  present  general  discussion  to 
undertake  anything  like  a  detailed  and  systematic  disquisition  upon 
the  intricacies  of  classification.  Abundant  examples  of  the  subtle 
and  refined  distinctions  with  which  the  subject  is  conversant  may 

7  (1905)    198  U.  S.  45,  49  L.  ed.  937,  25  Sup.  Ct.  Rep.  539,  3  Ann.  Caa.  113. 
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be  fomid  in  the  sections  which  relate  to  truck  acts  (2820),  to  the 
computation  of  wages  (2821),  and  to  the  modification  of  the  doc- 
trine of  common  employment  (2840  et  seq.).  The  cases  there  cited, 
as  well  as  many  others,  indicate  that  the  objection  of  unequal  in- 
cidence may  yet  become, — if  indeed  it  has  not  already  become, — a 
more  formidable  obstacle  to  social  reforms  than  the  objection  of 
interference  with  freedom  of  contract.^  The  latter  objection  will 
presumably  lose  mu^ch  of  its  operative  force,  as  now  manifested,  when 
the  influence  of  economic  conceptions  of  a  more  modern  type  makes 
itself  more  distinctly  felt  in  the  courts.  But  it  is  by  no  means 
clear  that  this  change  will  affect  to  any  considerable  degree  the 
standard  with  reference  to  which  it  is  at  present  determined  whether 
an  enactment  is  unduly  discriminative.  The  theories  of  a  judge 
concerning  the  permissible  range  of  the  police  power  in  respect  of 
the  restriction  of  contracts — especially  contracts  of  employment, — 
must  be  to  a  large  extent  colored  by  the  ideas  which  happen  to  be 
current  regarding  the  expediency  of  governmental  restraint  of  in- 
dividual liberty  for  the  advantage,  actual  or  assumed,  of  the  com- 
munity as  a  whole.  But  such  ideas  probably  have  but  little  effect 
in  shaping  the  mental  attitude  with  which  he  approaches  the  purely 
juristic  question  whether  the  classification  created  by  a  certain  stat- 
ute is  valid.  Under  these  circumstances,  the  reports  will  furnish  a 
constantly  increasing  number  of  cases  in  which  enactments  which 
the  people  has  declared  through  its  representatives  to  be  necessary 
or  advantageous,  and  which  the  courts  may  allow  to  be  constitu- 
tional, when  tested  with  reference  merely  to  the  scope  of  the  police 
power,  will  be  annulled  on  the  ground  that  their  purview  is  too  nar- 
row. As  at  present,  the  doctrine  with  regard  to  the  invalidating 
effect  of  an  improper  discrimination  will,  for  practical  purposes, 
operate  so  that  particular  classes  of  citizens  which  the  lawmaking 
body  undertook  to  restrain  from  conduct  deemed  to  be  improper, 
will  be  left  free  to  continue  that  conduct,  simply  because  other  classes 
of  citizens  were  in  a  similar  position,  and  no  attempt  was  made  to 
circumscribe  their  action.  The  immunity  from  interference  that 
is  obtained  in  this  manner  may  be  an  inevitable  deduction  from 
recognized  constitutional  principles  as  now  understood.  But  the 
resulting  situation  would  seem  to  be  somewhat  anomalous. 

1  The  fact  that,  in  the  admirable  dis-  to   express   any   definite   opinion   as   to 

senting  judgment  which  he  delivered  in  whether    the    enactment    under    review 

Locliner  v.  New  York   (1905)   198  U.  S.  would  also  be  proof  asainst  attack  on 

45,  49  L.  ed.  937,  25  Sup.  Ct.  Rep.  539,  the   ground    of    discrimination,    is    suf- 

3  Ann.  Cas.  1133,  Holmes,  J.,   declined  ficiently   significant  in   this   connection. 
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PART  in. 

Enactments  ts  the  British  Possessions. 

2882.  Canadian  enactments. — En  Canada,  the  partition  of  duties 
effected  by  the  British  North  America  act  1867,  between  the  pro- 
vincial and  the  Dominion  legislatures,  has  given  rise  in  several  in- 
stances to  the  question  whether  certain  Dominion  or  provincial  stat- 
utes affecting  masters  and  servants  are  in  excess  of  the  powers 
reposed  in  the  enacting  authority. 

An  act  of  the  Parliament  of  Canada  (4  Edw.  VII.  chap.  31) 
provides  that  no  railway  company  within  its  jurisdiction  shall  be 
relieved  from  liability  for  damages  for  personal  injury  to  any  em- 
ployee by  reason  of  any  notice,  condition,  or  declaration  issued  by 
the  company,  or  by  any  insurance  or  provident  association  of  railway 
employees;  or  of  rules  or  by-laws  of  the  company  or  association; 
or  of  privity  of  interest  or  relation  between  the  company  and  associ- 
iition,  or  contribution  by  the  company  to  funds  of  the  association ;  or 
of  any  benefit,  compensation  or  indemnity  to  which  the  employee  or 
his  personal  representatives  may  become  entitled  to  or  obtain  from 
such  association;  or  of  any  express  or  implied  acknowledgment,  ac- 
quittance, or  release  obtained  from  the  association  prior  to  such  in- 
jury, purporting  to  relieve  the  company  from  liability.  It  has  been 
contended  that  this  statute  is  an  infringement  of  the  exclusive  juris- 
diction of  the  provincial  legislature  to  legislate  as  to  civil  rights,  and 
not  within  the  power  of  the  Dominion  Parliament  to  legislate  upon 
matters  relating  to  interprovincial  railways.  The  supreme  court 
held  ^  that  the  act  had  such  a  relation  to  the  operation  and  manage- 

1  i?e  Railway  Act  Amendment  (1904)  of  subjects  as  are  expressly  excepted  in 

36  Can.  S.  C.  136.     Davies,  J.,  in  hold-  the  enumeration  of  the  classes  of  sub- 

ing  the  act  to  be  within  the  enumerated  jects   by   this    act   assigned   exclusively 

powers  specially  conferred  upon  the  Do-  to  the  legislatures  of  the  provinces, 

minion  Parliament  by  the  91st  section  "The  subject-matter  here  in  question 

of  the  British  North  America  act,  said:  comes  within  the  express  exception  of 

"Subsection  29  of  that  section  extends  subsection    10    of    §    92,    and   therefore 

the  exclusive  legislative  authority  of  the  comes  within  the  29th  enumeration  of 

Parliament  of  Canada  to  such  classes  §  91  of  the  British  North  America  act 
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ment  of  interprovincial  railways  as  to  be  -within  the  competency 
of  the  Dominion  Parliament.  The  question  was  then  carried  to  the 
English  Privy  Council,  which  held  ^  that  the  statute  was  truly  rail- 
way legislation,  and  not  legislation  as  to  civil  rights  under  the  guise 
of  railway  legislation. 

An  enactment  by  a  territorial  legislature  which  provides  that  a 
master  or  employer  of  labor  may,  under  certain  circumstances,  be 
fined  for  a  breach  of  contract,  and  in  default  of  payment  be  impris- 


]  867,  and  is  excluded  from  provincial 
powers  by  the  10th  enumeration  of  §  92. 
"Exclusive  legislative  authority  on  rail- 
ways, such  as  are  here  enumerated,  be- 
ing vested  in  the  Dominion  Parliament, 
that  Parliament  has,  as  a  consequence, 
full  and  paramount  power  so  to  legislate 
upon  such  matter  as  fully,  properly,  and 
effectively  to  carry  out  the  construction, 
management,  and  operation  of  these 
railways.  In  so  legislating  it  matters 
not  that  they  infringe  upon  the  powers 
of  legislation  with  regard  to  property 
and  civil  rights  assigned  to  the  provin- 
cial legislatures.  Such  invasion  is  ad- 
mittedly necessary  to  enable  the  Parlia- 
ment properly  and  effectively  to  legis- 
late. The  main  and  controlling  question 
is,  therefore,  whether  the  legislation  in 
question  can  be  said  to  be  fairly  and 
reasonably  within  the  plenary  and  exclu- 
sive powers  of  the  Dominion  Parliament 
enabling  it  effectively  to  control  the  con- 
struction, management,  and  operation  of 
the  classes  of  railways  excepted  from 
subsection  10  of  §  92  and  embraced 
within  subsection  29  of  §  91.  I  think 
it  may  fairly  be  so  held.     .     .     . 

"Human  agencies  are  as  essential  for 
the  proper  management  and  operation 
of  railways  as  are  mechanical  agencies, 
and,  so  far  they  relate  to  these  objects, 
are  necessarily  subject  to  the  control  of 
Dominion  legislation.  The  former  are, 
of  course,  from  their  complex  nature, 
necessarily  more  difficult  to  control,  and 
the  line  up  to  which  and  within  which 
the  power  of  the  Dominion  Parliament 
extend  is  difficult  to  determine  and  al- 
most impossible  to  define  by  any  arbi- 
trary rule.  But  it  does  seem  to  me  that 
the  hours  during  which  employees  may 
or  may  not  work,  the  sex,  ages,  and  wa- 
ges of  those  who  may  be  employed,  the 
right  of  employees  to  combine  and  form 
labor  unions,  the  degree  and  extent  to 
which  these  unions  may  be  permitted  to 
interfere   with    the   hours,   wages,    and 


work  of  the  men,  the  negligence  which 
will  give  employees  a  right  of  action 
caused  by  it,  the  limitations  which  ought 
to  be  put  upon  that  right,  alike  as  to 
the  power  of  the  employee  to  surrender 
or  contract  himself  out  of  the  right  or 
the  power  of  the  railway  company,  by 
notice  or  rule  or  otherwise,  to  limit  or 
entirely  abolish  it,  are  all  subjects  well 
within  the  Dominion  legislative  powers, 
although  they  may  infringe  upon  the 
general  powers  of  the  local  legislatures. 
These  special  matters  I  have  mentioned 
are  a  few  of  the  many  analogous  and 
cognate  subjects  arising  out  of  the  em- 
ployment by  these  great  railway  corpo- 
rations of  many  thousands  of  men  whose 
duties  are  to  control  and  manage  rail- 
ways forming  a  perfect  network  across 
the  Dominion,  which  subjects  must 
either  wholly  or  partially  come  within 
the  ambit  of  the  Parliament  alone  cap- 
able of  calling  these  corporations  into 
being,  and  of  effectively  regulating  their 
operation." 

2  Grand  Trunk  B.  Co.  v.  Atty.  Gen. 
[1907]  A.  C.  65.  Lord  Dunedin,  in  de- 
livering judgment,  said:  "The  construc- 
tion of  the  provisions  of  the  British 
North  America  act  has  been  frequently 
before  their  Lordships.  It  does  not 
seem  necessary  to  recapitulate  the  de- 
cisions. But  a  comparison  of  two  eases 
decided  in  the  year  1894,  viz.,  Atty.  Gen. 
V.  Atty.  Gen.  [1894]  A.  C.  189,  63  L.  J. 
P.  C.  N.  S.  59,  6  Reports,  409,  70  L.  T. 
N.  S.  538,  and  Tennant  v.  Union  Bank 
[1894]  A.  C.  31,  63  L.  J.  P.  C.  N.  S. 
25,  6  Reports,  382,  69  L.  T.  N.  S.  774, 
seems  to  establish  these  two  propo- 
sitions: First,  that  there  can  be  a  do- 
main in  which  provincial  and  Dominion 
legislation  may  overlap,  in  which  case 
neither  legislation  will  be  ultra  vires,  if 
the  field  is  clear;  and,  secondly,  that  if 
the  field  is  not  clear,  and  in  such  a 
domain  the  two  legislations  meet,  then 
the  Dominion  legislation  must  prevail. 
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oned,  has  been  held  to  be  a  valid  exercise  of  the  power  of  the  terri- 
torial legislature  to  enact  laws  in  relation  to  "property  and  civil 
rights,"  and  not  to  infringe  iipon  the  power  reserved  to  the  Domin- 
ion Parliament  by  the  British  North  American  act  to  pass  statutes 
regarding  criminal  offenses.* 

By  §  4  of  the  coal  mines  regulation  act  of  British  Columbia  (Eev. 
Stat.  1897,  chap.  138),  it  was  provided  that  no  Chinaman  should  be 
cmjployed  below  ground  in  any  mine  to  which  the  act  applied.  A 
similar  provision  was  inserted  in  §  12  of  the  mines  (metalliferous) 
inspection  act  (Rev.  Stat.  chap.  134).  By  the  English  Privy  Council 
the  former  of  these  provisions  was  held  to  be  ultra  vires  of  the  pro- 
vincial legislature,  on  the  ground  that  its  leading  feature  was  to  debar 
all  persons  belonging  to  a  specified  nationality  from  engaging  in  a 
particular  kind  of  labor,  and  that,  under  §  91,  subs.  25,  of  the  Brit- 
ish North  America  act,  the  power  to  legislate  on  such  a  subject  was 
resented  exclusively  to  the  Dominion  Parliament.*  The  provincial 
legislature  then  enacted,  as  rule  34  of  §  82  of  the  same  act,  an  amend- 
ed provision  to  the  effect  that  no  Chinaman  or  person  unable  to 
speak  English  should  be  appointed  to  any  place  of  trust  in  or  about 
a  mine  whereby,  through  his  ignorance  or  carelessness,  he  might  en- 

"Accordingly,  the  true  question  in  the  {inter  alia)    set  fortli  that  the  law  in 

present  case  does  not  seem  to  turn  upon  question  might  'prove  very  injurious  to 

the    question    whether    this    law    deals  the  proper  maintenance  and  operation 

with  a  civil  right, — ^which  may  be  con-  of  the  railway.    It  would  tend  to  negli- 

ceded, — but  whether  this   law   is   truly  gence   on   the   part   of   employees;    and 

ancillary  to  railway  legislation.  other  results  of  an  injurious  character 

"It  seems  to  their  Lordships  that,  in-  to  the  public  service  and  the  safety  of 

asmuch   as   these   railway   corporations  the  traveling  public   would  necessarily 

are  the  mere  creatures  of  the  Dominion  result  from  such  a  far-reaching  statute.' 

legislature, — which  is  admitted, — it  can-  "This   argument   is   really  conclusive 

not  be  considered  out  of  the  way  that  against  the  appellants.     Of  the  merits 

the   Parliament  which  calls  them   into  of  the  policy  their  Lordships  cannot  be 

existence    should    prescribe    the    terms  judges.     But  if  the  appellants'  faotum 

which  were  to  regulate  the  relations  of  properly  describes  its  scope,  then  it  is 

the  employees  to  the  corporation.     It  is  indeed  plain  that  it  is  properly  ancil- 

true  that,  in  so  doing,  it  does  touch  what  lary  to  through  railway  legislation." 

may  be  described  as  the  civil  rights  of  3  Jfp  Omccr  v.  Joyner  ( Sup.  Ct.  N.  W. 

those  employees.    But  this  is  inevitable,  T.   1896)    17   Can.   Law   Times   Occ.  N. 

and,  indeed,' seems  much  less  violent  in  298    (Eev.   Ord.  of   North   West  Terri- 

such  a  case  where  the  rights,  such  as  tories,  §  4). 

they    are,    are,    so    to    speak,    all   intra  *  Union  Colliery  Go.  v.  Bryden  [1890] 

familiam,  than   in  the  numerous  cases  A.  C.  580,  68  L.  J.  P.  C.  N.  S.  118    15 

which  may  be  figured  where  the  civil  Times  L.  E.  508   (action  by  shareholder 

rights  of  outsiders  may  be  aflfected.    As  of  company  for  a  declaration  that  the 

examples,  may  be  cited  provisions  relat-  employment  of  Chinamen  below  ground 

ing  to  expropriation  of  land,  conditions  was  unlawful).    This  decision  overrules 

to  be   read   into   contracts   of  carriage,  Re  Coal  Mines  Regulation  Amendment 

and  alterations  upon  the  common  law  of  Act,  1890    (1896)    5  B.   C.   306,   which, 

carriers.  liowever,    was    not    referred    *«    in    the 

"In  the  factum  of  the  appellants  it  is  judgment  of  the  Privy   Council. 
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danger  the  life  or  limb  of  any  person  employed  about  the  mine,  or  be 
employed  below  ground,  or  at  the  windlass  of  a  sinking  pit  (B.  C. 
Stat  1903,  chap.  17,  §  2).  By  the  supreme  court  of  the  province 
this  provision  was  held  to  be  a  substantial  re-enactment  of  that  which 
had  previously  been  declared  unconstitutional  by  the  Privy  Council 
;ind  therefore  invalid  for  the  reasons  assigned  by  that  tribunal.^ 

2883.  Australian  enactments.— "The  scheme  of  the  Australian 
Constitution,  like  that  of  the  United  States  of  America,  is  to  confer 
certain  definite  powers  upon  the  Commonwealth,  and  to  reserve  to  the 
states,  whose  powers  before  the  establishment  of  the  Commonwealth 
were  plenary,  all  powers  not  expressly  conferred  upon  the  Common- 
wealth." ^  This  division  of  legislative  powers  has  given  rise,  in  con- 
nection with  divers  enactments  touching  the  relation  of  master  and 
servant,  to  the  question  whether  they  are  within  the  powers  granted 
to  the  Commonwealth  Parliament. 

A  statute  of  the  Commonwealth  (act  ISTo.  16  of  1906)  imposing  an 
excise  duty  on  certain  goods  contained  an  exception  in  favor  of 
"goods  manufactured  by  any  person  in  any  part  of  the  Common- 
wealth under  conditions  as  to  remuneration  of  labor  which  (a)  are 
declared  by  resolution  of  both  Houses  of  Parliament  to  be  fair  and 
reasonable;  or  (b)  are  in  accordance  with  an  industrial  award  under 
the  Commonwealth  conciliation  and  arbitration  act  1904;  or  (c)  are 
in  accordance  vsrith  the  terms  of  an  industrial  agreement  filed  under 
the  Commonwealth  conciliation  and  arbitration  act  1904;  or  (d)  are, 
on  an  application  made  for  the  purpose  to  the  president  of  the  Com- 
monwealth court  of  conciliation  and  arbitration,  declared  to  be  fair 
and  reasonable  by  him,  or  by  a  judge  of  the  supreme  court  of  a  state, 
or  any  person  or  persons  who  compose  a  state  industrial  authority  to 
whom  he  may  refer  the  matter."  It  was  contended  that,  notwith- 
standing the  title  and  phraseology  of  the  act,  it  was  in  substance  not 
an  exercise  of  the  powers  of  taxation  conferred  on  the  Parliament 
by  the  Constitution,  but  an  attempt  to  regulate  the  internal  trade  and 
industry  of  the  states,  which,  it  was  said,  is  not  within  the  powers  of 
the  Parliament,  but  is  reserved  to  the  states ;  and  this  contention  was 
sustained  by  the  High  Court,  which  also  held  that,  even  if  it  were 

5  Be  Goal  Mines  Aot  (1904)   10  B.  C.  the   ground   that   no   matter   of   public 

408    (diss.   Martin,  J.)  ;   Bex  v.  Priest  concern   was    involved.      Atty.    Gen.    v. 

(1940)  8  Can.  Grim.  Gas.  265.  Wellington   Colliery   Co.    (1904)    10   B. 

A  motion  by  the  attorney  general  for  C.  397. 
an   injunction   to  restrain  the   employ-        1  Per  Griffith,  Ch.  J.,  in  Bex  v.  Barger 

ment  of   Chinemen   in  contravention   of  (1908)   6  C.  L.  E.   (Austr.)   41. 
the  act  had  previously  been  denied  on 
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within  the  competence  of  the  Commonwealth  Parliament  to  deal  with 
the  conditions  of  labor,  the  act  would  be  invalid  as  being  a  contra- 
vention of  §  55  of  the  Constitution,  which  declares  that  "laws  im- 
posing taxation  shall  deal  only  with  the  imposition  of  taxation,  and 
any  provision  therein  dealing  with  any  other  matter,  shall  be  of  no 
effect;"  and,  further,  that  even  if  the  term  "taxation,"  uncontrolled 
by  any  context,  were  capable  of  including  the  indirect  regulation  of 
the  internal  affairs  of  a  state  by  means  of  taxation,  its  meaning  in  the 
Constitution  is  limited  by  the  implied  prohibition  against  direct  in- 
terference with  matters  reserved  exclusively  to  the  states.* 


^  Rex  V.  Barger,  supra,  where  it  was 
said  by  Griffith,  Ch.  J.:  "It  is  clearly 
within  the  competence  of  a  state  legis- 
lature to  regulate  the  conditions  of  la- 
bor employed  in  the  manufacture  of  ag- 
ricultural implements.  It  is  equally 
clear  that  a  state  legislature,  having 
prescribed  such  conditions,  could  impose 
a  pecuniary  burden  upon  everyone  who 
did  not  conform  to  them,  and  that  the 
payment  might  be  made  proportionate 
to  the  number  of  articles  produced.  Yet, 
if  such  payment  were  a  duty  of  excise, 
the  state  could  not  impose  it,  for  the 
power  of  the  Parliament  to  impose 
duties  of  excise  is  exclusive.  Such  an 
act  might  be  framed  in  several  different 
ways.  It  might  be  prescribed  that  cer- 
tain conditions  as  to  the  remuneration 
of  labor  should  be  observed  in  the  manu- 
facture, and  that  any  manufacturer  who 
failed  to  comply  should  be  liable  to  a 
penalty  of  so  much  for  every  article 
manufactured.  Or,  without  formally 
prescribing  any  such  condition,  it  might 
provide  that  any  manufacturer  who  did 
not  observe  certain  conditions  should  be 
jliable  to  a  penalty  of  so  much  per  arti- 
cle. Or  it  might,  instead  of  using  the 
word  'penalty,'  say  that  the  manufac- 
turer who  did  not  comply  with  certain 
conditions  should  be  bound  to  pay  a 
license  fee,  the  amount  of  which  should 
be  computed  at  so  much  for  every  arti- 
cle manufactured.  Or  it  might  provide 
that  every  manufacturer  should,  at  his 
option,  either  comply  with  certain  pre- 
scribed conditions,  or  pay  to  the  state 
treasurer  a  sum  computed,  etc.,  and,  in 
default,  should  he  liable  to  a  penalty  of, 
etc.  Or,  finally,  it  might  provide  that 
any  manufacturer  who  did  not  comply 
with  certain  specified  conditions  should 
pay  a  tax  at  a  specified  rate.  In  all 
the  cases  supposed,  the  substance  would 


be  the  same,  though  the  form  would  dif- 
fer. And  in  every  case,  the  substance 
would  be  a  regulation  of  the  conditions 
of  labor  in  the  industry  in  question.  At- 
tention has  already  been  drawn  to  tlic 
immateriality,  as  far  as  regards  the 
validity  of  an  act,  of  the  motives  or  in- 
direct results  in  contemplation  of  the 
legislature.  The  professed  purpose  of  an 
act  is  generally  stated  in  its  title.  In 
any  of  the  cases  supposed,  the  purpose 
of  the  act  apparent  on  its  face,  what- 
ever attempt  might  be  made  to  disguise 
it  in  the  title,  would  be,  not  to  raise 
money  for  the  purposes  of  government, 
but  to  regulate  the  conditions  of  labor. 
From  this  point  of  view  an  inquiry  in- 
to the  purpose  of  an  act  is  not  an  in- 
quiry into  the  motives  of  the  legisla- 
ture, but  into  the  substance  of  the  legis- 
lation. And  for  the  purpose  of  deter- 
mining whether  an  attempted  exercise 
of  legislative  power  is  warranted  by  the 
Constitution,  regard  must  be  had  to 
substance,  to  things,  not  to  mere  words. 
"In  our  opinion  the  exclusive  power  of 
the  Parliament  to  impose  duties  of  ex- 
cise cannot  be  construed  as  depriving 
the  states  of  the  exclusive  power  to 
make  such  enactments  as  we  have  sug- 
gested above.  The  substantial  nature 
and  character  of  the  legislation  is  the 
same  whether  it  is  passed  by  one  legis- 
lature or  the  other.  It  follows  that  such 
an  act  would  not  be  in  substance  an  act 
imposing  duties  of  excise  within  the 
meaning  of  §  90  of  the  Constitution.  If, 
then,  the  act  in  question  is  not,  in  sub- 
stance, an  act  imposing  duties  of  excise, 
what  is  it?  We  think  that  it  is  an  act 
to  regulate  the  conditions  of  manufac- 
ture of  agricultural  implements,  and  not 
an  exercise  of  the  power  of  taxation  con- 
ferred by  the  Constitution." 


§  2883]  CONSTITUTIONALITY  OF  STATUTES.  8944qq 

The  Commonwealth  Parliament  has  also  been  held  to  have  exceeded 
its  power  in  enacting  the  seaman's  compensation  act  of  1909,  which 
by  its  terms  applied  (under  certain  conditions)  to  ships  engaged  in 
the  coasting  trade,  and  which  itself  obviated  any  doubt  as  to  whether 
it  was  to  be  restricted  to  vessels  trading  between  ports  of  different 
states  by  expressly  declaring  that  a  ship  is  to  be  deemed  engaged  in 
the  coasting  trade,  within  the  meaning  of  the  act,  if  she  takes  on 
board  passengers  or  cargo  at  any  port  in  a  state  to  be  carried  to  and 
landed  or  delivered  at  any  port  in  the  same  state.  The  High  Court, 
in  reaching  this  conclusion,  held  that  the  power  to  make  laws  with 
respect  to  trade  and  commerce  with  other  countries  and  among  the 
states  (Constitution,  §  51,  pi.  i.)  does  not  authorize  the  Parliament  to 
legislate  vnth  respect  to  the  internal  trade  of  state;  that  §  98  of  the 
Constitution,  which  declares  that  the  power  in  question  extends  to 
navigation  and  shipping,  does  not  enlarge  the  ambit  of  the  power; 
that  the  act  could  not  be  supported  as  an  exercise  of  the  power  con- 
ferred by  §  76,  pi.  m.  to  make  laws  conferring  original  jurisdiction 
on  the  High  Court  in  any  matter  of  admiralty  and  maritime  juris- 
diction ;  and  that,  the  Parliament  having  in  plain  language  expressed 
its  intention  that  the  test  to  be  applied  in  determining  what  ships 
come  within  the  act  is  whether  the  ship  is  engaged  in  trade  between 
port  and  port,  and  not  whether  she  is  engaged  in  trade  between  state 
and  state,  the  valid  and  invalid  provisions  of  the  act  are  inseparable, 
and  the  whole  act  is  invalid.' 

The  validity  of  various  provisions  of  the  Commonwealth  concili- 
ation and  arbitration  act  1904  (for  a  summary  of  which  see  §  2770) 
has  also  been  questioned  on  constitutional  grounds. 

The  High  Court  of  the  Commonwealth  has  held  that  this  statute, 
in  making  arbitration  of  labor  disputes  compulsory,  does  not  exceed 
the  power  granted  by  the  Constitution  (§  51,  pi.  xxxv.)  in  providing 
that  "the  Parliament  shall,  subject  to  this  Constitution,  have  power 
to  make  laws  for  the  peace,  order,  and  good  government  of  the  Com- 
monwealth with  respect  to  .  .  .  conciliation  and  arbitration  for 
the  prevention  and  settlement  of  industrial  disputes  extending  be- 
yond the  limits  of  any  one  state," — ^vohmtariness  in  the  submission 
to  the  authority  of  the  tribunal  and  choice  of  some  part  of  the  tri- 
bunal by  the  disputants  not  being  essential  elements  of  the  concept  of 
arbitration,  although  de  facto  incidents  thereof  at  common  law.* 

3  The  KaMbia  v.  -Wilson  (1910)  11  C.  ciliation  d  Arbitration  {1910)  11  C.  L. 
Z,.  E.   (Austr.)   689.  K-  (Auatr.)  1.    Upon  this  aspect  of  the 

iRex  V.   Oommonwealth   Ct.   of  Con-    question  Griffith,  Ch.  J.,  aaid: 
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The  act  in  question  creates  a  system  by  which  organizations  of 
employers  and  associations  of  employees  may,  on  complying  with 
certain  conditions,  be  registered  as  organizations,  by  virtue  of  which 
registration  they  become  corporations  for  the  purposes  of  the  act. 


"]  proceed  to  deal  with  the  points 
taken  by  the  order  nisi. 

"The  first  is  that  the  Commonwealth 
conciliation  and  arbitration  act  is  be- 
yond the  power  of  the  Parliament.  This 
objection  is  put  in  two  ways:  (]  )  That 
the  constitution  of  tlie  court  is  not  such 
as  is  autliorized  by  the  power  to  make 
laws  with  respect  to  conciliation  and  ar- 
bitration for  the  prevention  and  settle- 
ment of  industrial  disputes  extending 
etc.  (2)  That  several  of  the  provisions 
of  the  act,  notably  that  relating  to 
the  'common  rule,'  are  not  within  the 
power;  that  those  provisions  are  so 
intimately  bound  up  with  the  rest  of 
the  act,  that,  if  they  are  eliminated, 
the  rest  of  the  act  will  have  a  substan- 
tially different  character,  and  that  the 
whole  act  is  therefore  invalid.  I  will 
deal  with  these  objections  in  order. 

"The  first  is  founded  upon  the  mean- 
ing of  the  word  'arbitration,'  which,  it 
is  contended,  had  in  1900,  when  the  Con- 
stitution was  enacted,  a  well-known 
meaning  in  the  English  language,  as 
well  with  regard  to  industrial  matters 
as  others. 

"It  is  argued  that  the  concept  of  ar- 
bitration and  of  an  arbitrator  included 
inter  alia  the  following  elements:  (1) 
That  the  submission  to  the  authority  of 
the  tribunal  was  voluntary;  (2)  that 
at  least  some  part  of  the  tribunal  was 
chosen  by  the  disputants  themselves,  ei- 
ther by  direct  or  indirect  choice ;  ( 3 ) 
that  the  tribunal  was  not  fettered  by 
the  ordinary  formalities  of  legal  pro- 
cedure, and  its  functions  were  not  lim- 
ited to  determining  existing  rights,  but 
might  extend  to  prescribing  rules  of 
conduct  for  the  future,  provided  that  the 
award  did  not  direct  the  doing  of  any 
act  forbidden  by  law;  or,  in  other 
words,  that  it  could  order  to  be  done 
anything  that  the  parties  themselves 
might  have  agreed  to  do,  but  no  more; 
(4)  that  the  function  of  an  arbitrator 
was  a  judicial  function,  which  could 
only  be  exercised  between  the  parties  to 
the  dispute,  and  only  after  giving  them 
an  opportunity  to  be  heard. 

"It  will  be  perceived  that  the  first  two 
of  these  propositions  relate  to  the  con- 


stitution of  the  tribunal,  the  two  latter 
to  its  functions  when  constituted.  These 
are  entirely  distinct  questions. 

"As  to  the  first  question,  there  is  no 
doubt  that  according  to  the  common  law 
there  could  not  be  arbitration  without 
voluntary  submission,  which  was  the 
basis  of  the  award,  and  the  award  was 
enforced  by  proceedings  founded  upon 
the  submission.  In  effect,  therefore,  the 
term  'arbitration,'  as  originally  used  in 
England,  applied  to  a  procedure  which 
in  fact  di-pended  upon  the  voluntary 
submission  of  the  parties  to  the  decision 
of  arbitrators  whom  they  had  them- 
selves chosen. 

"But  it  does  not  follow  that  these  in- 
cidents, which  were  de  facto  inseparable 
from  the  procedure  of  arbitration,  there- 
by became  essential  elements  of  the  con- 
cept. 

"By  a  series  of  statutes,  of  which  the 
common-law  procedure  act  3854  may 
be  taken  as  an  instance,  the  element  of 
voluntary  submission  was  eliminated, 
and  compulsory  arbitration  has  long 
since  become  a  familiar  term,  meaning 
that  the  parties  are  required  by  law  to 
submit  the  matter  in  question  to  arbi- 
trators instead  of  to  a  regular  court  of 
justice.  The  right  of  a  voice  in  the 
choosing  of  the  arbitrators  was,  how- 
ever, generally  left  to  them.  Up  to  1900 
no  English  statute  had  made  any  pro- 
vision for  arbitration  in  industrial  dis- 
putes except  on  these  conditions.  Nor 
had  any  of  the  few  experimental  enact- 
ments that  had  been  passed  in  Austral- 
asia excluded  the  right  of  direct  or  in- 
direct choice. 

"These  considerations  are,  in  my  opin- 
ion, of  great  weight,  but  they  do  not  de- 
termine the  question  whether  the  ele- 
ments of  voluntary  submission  and 
choice  were  part  of  the  original  concept 
of  arbitration,  which  should  be  treated 
as  having  only  been  modified  so  far  as 
expressly  declared  by  some  law,  or 
whether  they  are  incidental  attributes 
which  had  been  temporarily  added  to 
that  concept  by  reason  of  the  operation 
of  the  common  law.  To  solve  this  ques- 
tion recourse  may  be  had  to  other  in- 
stances of  the  use  of  the  word,  and  the 
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representing  their  members  collectively.  The  purpose  is  to  provide 
some  method  of  representation  of  the  parties  to  an  industrial  dispute 
in  its  initial  stages,  of  bringing  the  parties  before  the  court,  and  of 
enforcing  observance  of  the  award.  These  provisions,  notvirithstand- 
ing  the  circumstance  that  they  permit  the  registration  of  organiz- 
ations which  are  not  in  themselves  capable  of  being  a  party  to  a  dis- 
pute extending  beyond  the  limit  of  any  one  state,  have  been  held  to  be 
valid  as  being  incidental  to  the  power  conferred  by  the  constitutional 
provision  above  quoted,  inasmuch  as  such  an  organization  may  be 
capable  of  becoming  a  party  to  a  dispute  extending  beyond  the  limits 
of  any  one  state  as  member  of  a  combination  of  the  organizations  of 
more  than  one  state  acting  together  in  carrying  on  an  industrial  dis- 
pute for  the  attainment  of  a  common  end.® 


series  of  statutes  mentioned  by  my 
brother  Isaacs  indicate  to  my  mind  con- 
clusively that,  for  a  long  time  before 
1900,  the  words  'arbitrator'  and  'arbi- 
tration' had  been  used  by  the  English 
Parliament  to  denote  a  tribunal  with  re- 
spect to  which  the  essential  element  of 
the  concept  was  absolute  discretionary 
power,  only  fettered  by  the  limits  of  the 
dispute  sulimitted  to  arbitration  and  the 
law  of  the  land.  The  word  'arbitrator' 
had  been  used  in  the  same  sense  in  the 
Queensland  railway  act  1872,  which 
left  the  assessment  of  compensation  for 
land  taken  for  railway  purposes  to  the 
determination  of  a  single  person  called 
the  railway  arbitrator. 

"I  think,  therefore,  that  the  elements 
of  voluntariness  and  choice  must  be  re- 
garded as  accidents,  and  not  essentials. 
and  that  the  constitution  of  the  Com- 
monwealth court  cannot  be  objected  to 
on  this  ground." 

S  Jumbunna  Coal  Min.  Co.  v.  Victor- 
ian Coal  Miners'  Asso.  ( ]  90S )  6  C.  L.  R. 
(Austr.)  309,  where  O'Connor,  J.,  in 
discussing  the  question,  said:  "The  ap- 
pellants' first  contention  is  that  the  reg- 
istration is  invalid  because  the  respond- 
ent association  is  one  which  could  not  be 
concerned  in  a  dispute  extending  beyond 
the  limits  of  any  one  state.  That  posi- 
tion involves  the  assumption  that  no 
organization  can  be  validly  registered 
which  is  not  at  the  time  of  registration 
capable  in  itself  of  being  concerned  in 
a  dispute  extending  beyond  the  limits 
of  any  one  state.  There  is  no  such 
qualification  of  the  right  to  register  on 
the  face  of  the  act,  nor  can  it  be  im- 
plied from  any  of  its  provisions.     The 


objection  is  therefore  really  to  the  con- 
stitutionality of  the  enactment,  and 
may  be  thus  stated.  Parliament  is  em- 
powered by  the  Constitution  to  legislate 
only  with  respect  to  disputes  extending 
beyond  the  limits  of  any  one  state.  It 
is  conceded  that  legal  bodies  might  be 
created  to  represent  groups  of  employ- 
ers and  employees  for  purposes  of  pro- 
cedure. But  the  authority  of  Parlia- 
ment extends  only,  it  is  contended,  to 
the  creation  of  such  bodies  as  are  in 
themselves  capable,  from  the  moment  of 
their  existence,  of  being  parties  in  such 
a  dispute. 

"In  examining  this  contention  it  be- 
comes necessary  to  inquire  into  what 
amounts  to  an  industrial  dispute  ex- 
tending beyond  the  limits  of  any  one 
state,  within  the  meaning  of  the  Consti- 
tution. That  the  parties  on  either  side 
should  be  organized  in  any  permanent 
form  of  combination  is  not  essential. 
If  all  the  workmen  of  an  employer  in  a 
particular  trade  take  concerted  action 
in  demanding  and  endeavoring  to  en- 
force from  him  some  alteration  in  their 
conditions  of  employment,  there  is  an 
industrial  dispute.  If  all  the  workmen 
throughout  the  state  in  the  same  trade 
unite  in  the  making  and  endeavoring  to 
enforce  the  same  demand  from  their  re- 
spective employers,  there  is  an  indus- 
trial dispute  involving  the  whole  trade 
throughout  the  state.  If  the  workers  so 
united  obtain  the  co-operation  of  their 
fellow  workers  in  the  same  trade  in  an- 
other state  in  such  a  way  that  the  com- 
bined workers  in  the  trade  in  both 
states  take  concerted  action  against 
their     respective     employers     in     both 
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But  the  conciliation  and  arbitration  act,  so  far  as  it  purports  to 
affect  state  railways,  has  been  held  to  be  beyond  the  power  vested  in 
the  Commonwealth  Parliament  by  Constitution,  §  51,  pi.  xxxv.  (ubi 
supra)  notwithstanding  the  provisions  of  §  51,  pi.  i.  empowering 
Parliament  to  make  laws  for  the  peace,  order,  and  good  government 
of  the  Commonwealth  with  respect  to  trade  and  commerce  among 
the  states,  and  of  §  98,  that  "the  power  of  the  Parliament  to  make 
laws  with  respect  to  trade  and  commerce  extends  ...  to  rail- 
ways the  property  of  any  state,"  the  court  taking  as  its  guiding  prin- 
ciple the  rule  that  the  states  are  immune  from  interference  on  the 
part  of  the  Commonwealth  with  any  of  their  instrumentalities  (of 
which  a  state  railway  is  held  to  be  one),  imless  such  interference  is 
expressly  authorized  by  the  Constitution.* 


states  for  the  making  and  enforcing  of 
the  same  demands,  there  is  an  industrial 
dispute  extending  beyond  the  limits  of 
one  state.  It  is  not  at  all  essential  to 
the  concept  of  such  a  dispute  within  the 
meaning  of  the  Constitution,  that  the 
workmen  should  be  combined  in  any 
formal  interstate  union,  any  more  than 
it  is  necessary,  to  constitute  an  indus- 
trial dispute  within  the  limits  of  a  state, 
that  it  should  be  carried  on  by  a  trade 
union  representing  the  workers  in  that 
trade. 

"On  the  other  hand,  the  workers  in 
the  trade  in  both  states  may  be  com- 
bined in  some  permanent  form  of  inter- 
state union;  or  the  workers  in  each 
state  may  be  combined  in  some  perma- 
nent form  of  state  union,  and  the  two 
state  unions  may  combine  and  agree  up- 
on joint  action  against  their  respective 
employers  for  the  purpose  of  making 
and  enforcing  the  same  demands  in  both 
states.  In  each  case  the  industrial  dis- 
pute is  between  the  united  body  of  work- 
men and  their  employers.  Where  the 
workmen  of  both  states  combine  to  take 
united  action  for  the  purpose  of  gaining 
the  same  alteration  of  conditions  of  em- 
ployment in  both  states,  it  is  immaterial 
whether  the  combination  is  of  individu- 
als or  of  unions,  whether  the  unit  of  the 
combination  is  the  workman  or  the 
union. 

"Such  being  the  nature  of  the  disputes 
covered  by  the  Constitution,  it  was  open 
to  the  legislature  to  adopt  any  method 
which  they  deemed  effective  for  preven- 
tion and  settlement  by  conciliation  and 
arbitration.  They  might,  if  they  had 
thought  fit,  have  dealt  with  the  individ- 


ual workman  or  employer  as  the  unit  of 
combination,  and  provided  for  the  reg- 
istration of  all  workmen  and  all  em- 
ployers in  a  trade  as  a  step  in  aid  of 
procedure.  It  was  equally  open  to  them 
to  take  the  state  trade  union  or  associa- 
tion as  the  unit  of  combination,  and 
provide  for  their  registration  as  a  step 
in  the  same  direction.  For,  as  the  in- 
dividual workman  may,  in  combination 
with  other  workmen  in  his  own  or  an- 
other state,  become  concerned  in  an  in- 
dustrial dispute  extending  beyond  the 
limits  of  any  one  state,  so  a  state  trade 
union  or  state  association  of  workmen 
may,  by  combination  with  trade  unions 
or  associations  of  workmen  In  anotlier 
state,  become  concerned  in  such  a  dis- 
pute. 

"It  follows  that  the  power  of  Parlia- 
ment would  extend  to  the  creation  of 
organizations  such  as  those  contemplat- 
ed by  the  act,  even  though  they  might 
be  incapable  at  the  time  of  registration 
of  being  in  themselves  parties  to  an 
industrial  dispute  within  the  meaning 
of  the  Constitution,  provided  that  they 
are  so  constituted  as  to  be  capable  of 
becoming  at  any  time  parties  to  such  a 
dispute  as  members  of  a  combination  of 
the  organizations  of  more  than  one  state 
acting  together  in  carrying  on  an  in- 
dustrial dispute  for  the  attainment  of  a 
common  end." 

6  Railway  Employees'  Case  ( ]  906 )  4 
C.  L.  R.  (Austr.)  488,  in  which  it  was 
said:  "The  argument  as  presented  to  us 
is  that  state  instrumentalities  for  the 
purposes  of  the  doctrine  in  question  are 
limited  to  those  which  are,  strictly 
speaking,  of  what  was  called   in   argii- 
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It  has  also  been  decided  that  it  is  not  competent  for  the  Common- 
wealth Parliament  to  empower  the  Commonwealth  court  of  concilia- 
tion and  arbitration  to  make  an  award  inconsistent  with  a  state  law, 
or  with  a  determination  of  a  state  board  having,  by  virtue  of  statute' 
the  force  of  a  positive  legislative  enactment ;  and  that  such  an  award 
does  not  have  the  force  of  a  Federal  enactment  within  the  maning  of 


ment    a    'governmental'   character,    and 
that  the  business  of  common  carriers  is 
not   a   part   of    any   of   the    recognized 
branches  of  government,  legislative,  ju- 
dicial,   and   executive.      We    apprehend, 
however,  that  the  execution  or  adminis- 
tration of  the  laws  of  the  state  is,  in  the 
strictest  sense,  a  governmental  function, 
and  that  no  rule  can  be  formulated,  be- 
cause there  is  no  authority  competent  to 
formulate  it,  which  shall  prescribe  what 
functions  the  state  shall  undertake  in 
the  supposed  exercise  of  its  duty  to  pro- 
mote the  well-being  of  its  people.    There 
is  high  authority,  both  ancient  and  mod- 
ern,  for  holding  that  the  construction 
and  maintenance  of  roads  and  means  of 
communication   is  one  of  the  most  im- 
portant, as  it  is  necessarily  one  of  the 
first,  of  the  functions  of  government.    It 
cannot  be  denied  in  this  twentieth  cen- 
tury that  railways  are  a  most  import- 
ant  means   of   communication,   or  that 
they  are  in   substance  highways,   how- 
ever their  use  may  be  restricted  or  con- 
trolled by  the  conditions  of  the  particu- 
lar   franchises    granted    in    respect    of 
them.    Apart,  however,  from  this  gener- 
al consideration,  we  are  of  opinion  that 
in  the  year  1900,  when  the  Constitution 
was  adopted,  the  construction  and  main- 
tenance of  railways  was  in  fact  general- 
ly regarded  as  a  governmental  function 
in  all  the  Australian  Colonies,  and  that 
they  are  expressly  recognized  as  such  in 
the  sections  of  the  Constitution  above 
quoted.     We  think,  therefore,  that  the 
doctrine  of  mutual  freedom  from  inter- 
ference, as  between  the  Commonwealth 
and  state  governments,  would  be  sufiB- 
cient  to   exclude  any  implication  that 
§  51   (xxxv.)  was  intended  to  extend  to 
state  railways.     And,  having  regard  to 
the  careful  enumeration  of  specific  mat- 
ters in  respect  of  which  express  powers 
were  conferred  upon  the  Commonwealth, 
Parliament  to  interfere  with  or  control 
these  railways,  we  think  that  the  notion 
of  such  an   implied  extension   is  abso- 
lutely negatived. 

"It   is   therefore   unnecessary   to   ex- 
M.  &  S.  Vol.  VIII.— 559e. 


press  any  opinion  on  the  question  wheth- 
er a  dispute  between  the  applicants  and 
the  railways  commissioners  could,  in 
point  of  law,  be  held  to  extend  beyond 
the  limits  of  the  state. 

"For  these  reasons  we  are  of  opinion 
that  the  provision  now  in  question  can- 
not be  supported  as  a  valid  exercise  of 
the  powers  conferred  by  §  51   (xxxv.) 

"We  pass  to  the  contention  that  it  is 
a  valid  exercise  of  the  power  expressed 
in  §  51  (I.),  "to  make  laws  for  the 
peace,  order,  and  good  government  of 
the  Commonwealth  with  respect  to 
trade  and  commerce  with  other  coun- 
tries and  among  the  states,"  x\liich  is 
declared  by  §  98  to  extend  to  railways 
the  property  of  any  state. 

"As  at  present  advised,  we  are  of 
opinion  that  the  legislative  authority  of 
the  Commonwealth  Parliament  under 
the  power  in  question,  so  far  as  regards 
wages  and  terms  of  engagement,  does 
not  extend  further — if  it  extends  so  far, 
as  to  which  we  reserve  our  opinion — 
than  to  prohibit,  for  causes  affecting 
interstate  trafiic,  specific  persons  from 
being  employed  in  such  traffic.  It  can- 
not, as  already  said,  be  disputed  that 
the  plenary  powers  of  the  state  legisla- 
tures with  respect  to  matters  within 
their  competence  extend  to  everything 
done  within  the  state  which  may,  di- 
rectly or  indirectly,  affect  trade  and 
commerce.  But  we  think  that  the 
power  of  the  Commonwealth  Parliament 
to  regulate  interstate  trade  and  com- 
merce, although  unlimited  within  its 
ambit,  cannot,  as  a  mere  matter  of  con- 
struction, be  held  to  have  so  wide  an 
ambit  as  to  embrace  matters  the  effect 
of  which  upon  that  commerce  is  not 
direct,  substantial,  and  proximate.  And, 
in  our  opinion,  the  general  conditions  of 
employment  are  not  of  this  character. 
We  arrive  at  this  conclusion  upon  the 
mere  language  of  §  51  (i.)  But  it  is 
much  fortified  by  the  language  of 
(xxxir.),  which  expressly  empowers  the 
Commonwealth  Parliament  to  make 
laws  for  the  control  of  state  railways 
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the  constitutional  provision  (§  109)  that,  "when  a  law  of  a  state  is 
inconsistent  with  a  law  of  the  Commonwealth,  the  latter  shall  pre- 
vail, and  the  former  shall,  to  the  extent  of  the  inconsistency,  be  in- 
valid." ^ 


with  respect  to  transport  for  the  naval 
and  military  purposes  of  the  Common- 
wealth. Having  regard  to  the  rules  of 
construction  adverted  to  in  the  earlier 
part  of  this  opinion,  we  think  it  is  hard 
to  reconcile  the  conferring  of  this  ex- 
press power  with  the  implied  existence 
under  §  51  (I.)  of  a  power  which  would 
undoubtedly,  if  the  larger  construction 
contended  for  is  adopted,  not  only  in- 
clude that  conferred  by  (i.),  but  go  far 
beyond  it.  The  word  'control'  as  used 
in  ( XXVII.)  cannot,  we  think,  be  limited 
to  manual  or  physical  control.  It  is  the 
widest  possible  term,  and  is  at  least  co- 
extensive with  the  asserted  general  pow- 
er to  'regulate.' 

"Assuming,  however,  that  the  power 
in  question  does  extend  to  the  regula- 
tion by  law  of  the  terms  of  employment 
upon  state  railways,  it  is  clear  that  it 
extends  to  them  only  so  far  as  regards 
interstate  trafiBc,  and  only  as  far  as  re- 
gards men  engaged  in  that  traffic.  And 
this  consideration  affords  a  fatal  objec- 
tion to  the  validity  of  the  provision 
now  in  question,  so  far  as  it  depends 
for  support  on  the  trade  and  commerce 
power." 

''Australian  Boot  Trade  Employees' 
Federation  v.  Whyhrow  (1910)  10  C.  L. 
R.  (Austr. )  266  (Isaacs  and  Higeins, 
JJ.,  dissenting.)  Griffith,  Ch.  J.,  said: 
"The  question  turns  upon  the  construc- 
tion of  pi.  XXXV.  of  §  51  of  the  Consti- 
tution, which  empowers  the  Parliament 
to  make  laws  for  the  peace,  order,  and 
good  government  of  the  Commonwealth 
with  respect  to  conciliation  and  arbitra- 
tion for  the  settlement  of  industrial  dis- 
putes extending  beyond  the  limits  of 
any  one  state. 

"It  must  now  be  taken  to  be  the  set- 
tled law  of  the  Commonwealth  that,  as 
I  said  in  the  Woodieorkers'  Case,  8  C. 
L.  R.  (Austr.)  465,  at  p.  492,  'pi.  xxxv. 
is  to  be  construed  having  regard  to  the 
rest  of  the  Constitution,  and  particu- 
larly with  reference  to  the  doctrine  re- 
peatedly laid  down  by  this  court  that 
any  invasion  by  the  Commonwealth  of 
the  sphere  of  the  domestic  concerns  of 
the  states  appertaining  to  trade  and 
commerce   is    forbidden,   except   so   far 


as  the  invasion  is  authorized  by  some 
power  conferred  in  express  terms  or  by 
necessary  implication.'  The  same  prin- 
ciple, of  course,  applies  to  the  police 
powers  of  the  states. 

"I  decline  to  go  again  over  the  ground 
traversed  in  the  cases  in  which  that 
rule  was  established.  The  question, 
then,  is,  To  what  extent  does  the  power 
under  consideration  authorize  such  an 
invasion?  I  answer  the  question  by 
quoting  my  own  language  in  the  same 
case  (8  C.  L.  R.  (Austr.)  465  at  p.  492). 
'The  answer  is, — so  far  as  necessary  for 
its  effective  exercise.  What  then  is  the 
power?  We  are  not  concerned  with  the 
political  question,  now  hotly  debated, 
whether  it  is  desirable  that  the  Federal 
Parliament  should  have  paramount  au- 
thority to  determine  all  conditions  of 
employment  in  the  Commonwealth.  Our 
duty  is  to  interpret  the  Constitution  as 
it  stands,  not  according  to  any  precon- 
ceived notions  as  to  what  it  ought  to  be. 
Now,  as  already  pointed  out,  the  power 
is  not  a  general  power  to  make  laws  for 
the  settlement  of  industrial  disputes.  A 
power  conferred  in  such  terms  would 
prima  facie  authorize  an  invasion  of  the 
whole  field  of  the  conditions  of  employ- 
ment so  far  as  might  be  necessary  for 
their  settlement.  The  power  is  limited 
to  making  laws  for  their  settlement  by 
arbitration.  The  term  "arbitration" 
connotes  a  judicial  tribunal,  by  what- 
ever name  it  is  called  and  however  con- 
stituted, and,  although  the  functions  of 
the  tribunal  differ  from  those  of  ordi- 
nary tribunals,  in  that  they  are  not 
limited  to  determining  existing  causes 
of  action,  but  extend  to  prescribing  con- 
ditions to  be  observed  in  future  con- 
tracts of  employment,  the  tribunal  is  no 
less  a  tribunal.  To  my  mind  the  obli- 
gation to  decide  in  accordance  with  law 
is  implied  in  the  notion  of  the  creation 
of  a  tribunal.  Otherwise,  the  members 
of  the  tribunal  would  not  be  judicial 
persons  at  all,  but  dictators  or  lawgiv- 
ers exercising  the  power  of  legislation, 
not  of  adjudication. 

"It  is  gravely  maintained,  however, 
that  the  tribunal  which  the  Parliament 
may  establish  for  the  settlement  of  in- 
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Aud  the  provision  of  the  act  (§  30)  that,  "when  a  state  law,  or  an 
award,  order,  or  determination  of  a  state  industrial  authority,  is  in- 
consistent with  an  award  or  order  lawfully  made  by  the  court,  the 
latter  shall  prevail,  and  the  former  shall,  to  the  extent  of  the  incon- 
sistency, be  invalid,"  has  been  said  to  be  either  ultra  vires  or  super- 
fluous.* 

The  provision  (38  f)  empowering  the  arbitration  court  to  declare 
by  any  award  or  order,  upon  diie  notification  and  hearing,  that  any 
practice,  regulation,  rule,  custom,  term  of  agreement,  condition  of 
employment  or  dealing  whatsoever  determined  by  an  award  in  rela- 
tion to  any  industrial  matter  shall  be  a  common  rule  of  any  industry 
in  connection  with  which  the  dispute  arises,  has  been  held  to  be  uUra 
vires  the  Commonwealth  Parliament,  as  a  delegation  of  legislative 
power ;  but  to  be  so  severable  from  the  other  provisions  of  the  act  as 
to  prevent  the  whole  act  being  thereby  rendered  unconstitutional.' 


dustrial  disputes  is  not  bound  by  any 
state  laws  relating  to  domestic  trade, 
and  that,  although  the  Parliament  itself 
could  not  make  a  law  inconsistent  with 
the  state  law,  it  can,  under  the  lan- 
guage of  pi.  XXXV.,  authorize  its  crea- 
ture, the  tribunal  of  arbitration,  to 
disregard  the  state  law,  to  free  persons 
from  any  obligation  to  obey  it,  and  even 
impose  penalties  upon  persons  who  do 
obey  it,  because  such  power  is  necessary 
for  the  effective  settlement  of  industrial 
disputes.  I  have  already  pointed  out 
that  discontent  with  a  state  law  cannot 
be  described  as  a  dispute  in  any  sense 
in  which  that  word  has  hitherto  been 
used,  so  that  a  power  to  authorize  the 
settlement  of  disputes  cannot  be  read  as 
a  power  to  set  aside  or  suspend  or  abro- 
gate an  obnoxious  law.  But,  even  if  it 
could,  it  seems  to  me  that,  applying  the 
rules  of  construction  of  the  Constitution 
so  often  laid  down,  at  best  the  language 
would  be  ambiguous,  and  that,  even  if 
the  words  are  capable  of  the  meaning 
asserted,  it  is  so  inconsistent  with  the 
reservation  to  the  states  of  the  power 
to  regulate  their  domestic  trade  that  it 
should  be  rejected.  For,  if  conceded,  it 
practically  annuls  that  reservation,  and 
permits  the  Federal  tribunal  to  substi- 
tute its  uncontrolled  volition  for  the 
will  of  the  Parliaments  of  the  states, 
so  soon  as  a  political  agitation  for  the 
repeal  of  an  obnoxious  law  in  any  state 
is  taken  up  by  sympathizers  in  another 
state. 


"  'I  find  it  diflBcult  to  treat  such  an 
argument  with  due  gravity.  It  may  be 
necessary,  in  order  to  allay  political 
agitation,  for  the  legislature  to  repeal 
or  alter  an  existing  law,  but  it  cannot 
be  said  to  be  necessary  that  a  tribunal 
appointed  to  settle  disputes  by  arbitra- 
tion should  have  a  dispensing  power 
authorizing  it  to  supersede  or  abrogate 
a  law  or  excuse  obedience  to  it,  unless, 
indeed,  it  is  assumed  that  a  dispute  can- 
not be  settled  unless  one  ( and,  of  course, 
only  one)  of  the  parties  to  the  dispute 
gets  all  that  he  asks.  This  would  be  an 
entirely  novel  meaning  of  the  word,  and 
would  put  the  tribunal  above  the  law. 
Sic  volo,  sic  jubeo,  mea  sit  pro  lege 
voluntas.' " 

The  question  was  also  discussed  in 
Federated  Saw  Mill  v.  Moore  d  Son  Pro- 
prietary (1909)  8  C.  L.  R.  (Austr.) 
465,  in  which,  however,  the  court  was 
evenly  divided. 

8  Per  Griffith,  Ch.  J.,  in  Rex  v.  Com- 
momoealth  Ct.  of  Conciliation  &  ArM- 
tration   (1910)   11  C.  L.  K.   (Austr.)   1. 

9  Rex  V.  Com/monioealth  Ot.  of  Con- 
ciliation &  Arbitration,  supra.  Upon 
this  point  Griffith,  Ch.  J.,  said :  "I  turn 
now  to  the  second  objection  to  the  va- 
lidity of  the  act.  I  remark,  at  the 
outset,  that  the  act  is  obviously  based 
upon  the  model  of  acts  which  had,  be- 
fore 1904,  been  passed  by  the  legisla- 
tures of  New  South  Wales  and  Xew 
Zealand.  Those  legislatures  had  plena- 
ry authority  to  deal  with  and  regulate 
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all  industrial  matters  within  their  ter- 
ritories, and  it  was  immaterial  whether 
they  so  dealt  with  them  directly  or  by 
means  of  a  delegated  authority,  or 
whether  the  powers  delegated  to  a  sub- 
ordinate authority  were  judicial  or  leg- 
islative. But  under  the  Constitution  of 
the  Commonwealth,  the  Parliament  has 
no  plenary  power  of  legislation  as  to 
such  matters.  The  power  is  limited  to 
making  laws  with  respect  to  arbitration 
for  the  settlement,"  etc. 

"In  my  opinion  the  argument  that  the 
word  'arbitration'  connotes  that  the 
function  of  an  arbitrator  is  a  judicial 
function,  which  can  only  be  exercised 
between  the  parties  to  a  dispute  and 
after  hearing  them,  is  incontestably 
light. 

"It  follows  that  the  only  power  which 
the  Parliament  can  confer  upon  the  ar- 
bitrator is  a  judicial  or  arbitral  power, 
to  be  exercised  on  these  principles,  and 
that  it  cannot  confer  upon  him  any  leg- 
islative functions.  In  the  decision  upon 
the  case  stated  between  the  present  par- 
ties (10  C.  L.  R.  [Austr.],  266)  this 
court  denied  to  the  Commonwealth 
court  of  arbitration  any  legislative  au- 
thority. 

"The  objection  taken  to  the  provisions 
of  the  Commonwealth  conciliation  and 
arbitration  act  1904,  as  to  the  common 
rule,  is  that  they  purport  either  to  con- 
fer a  legislative  authority  properly  so 
called,  or  at  least  to  authorize  the  ar- 
bitrator to  make  an  award  binding  upon 
persons  not  parties  to  the  dispute  before 
him,  which,  it  is  said,  is  in  substance, 
if  not  in  form,  an  act  of  legislation,  and 
not  an  act  of  a  judicial  nature.  Sec. 
.38  (f)  purports  to  authorize  the  court 
to  declare  that  any  condition  of  employ- 
ment, etc.,  determined  by  an  award, 
shall  be  a  common  rule  of  an  industry 
{scil.  throughout  the  states  to  which 
the  dispute  extends  and  in  connection 
with  which  the  dispute  arises).  This, 
it  is  said,  is  a  legislative,  and  not  a 
judicial,  function. 

"Sec.  30  provides  that  'when  a  state 
law  or  an  award,  order,  or  determina- 
tion of  a  state  industrial  authority  is 
inconsistent  with  an  award  or  order 
lawfully  made  by  the  court,  the  latter 
shall  prevail,  and  the  former  shall,  to 
the  extent  of  the  inconsistency,  be  in- 
valid.' 

"This  section  is  obviously  based  upon 
the  notion  that  the  award  is  a  legisla- 
tive act,  or  at  least  has  the  same  effect 


as  legislation.  It  has  been  pointed  out 
in  previous  cases  that  this  section  is 
either  ultra  vires  or  superfluous.  Other 
sections  were  also  referred  to. 

"It  is  plain  that  the  act  was  framed 
and  passed  upon  the  assumption  that 
the  Parliament  had  power  not  only  to 
make  provision  for  the  settlement  of  dis- 
putes between  the  parties  to  them,  but, 
as  an  incident  to  such  settlement,  to 
regulate  the  whole  industry  concerned. 
If  the  whole  industry  is  involved  in  the 
dispute,  the  regulation  of  it  is,  of 
course,  an  incident  to  the  settlement  of 
the  dispute.  This  consideration  may 
afford  some  ground  for  thinking  that 
the  power  conferred  by  the  Constitu- 
tion was  only  intended  to  apply  to  dis- 
putes of  such  a  nature,  but,  as  the  case 
has  not  been  argued  on  this  basis,  I 
will  say  no  more  on  that  point.  It  is 
contended,  on  the  other  hand,  that  the 
power  to  regulate  the  whole  of  an  in- 
dustry is  a  necessary  incident  of  a 
power  to  settle  a  dispute  between  some 
parties  engaged  in  the  industry.  It  may 
be  that,  by  reason  of  extrinsic  causes, 
the  settlement  will  not  prove  effective. 
The  argument  that  a  judicial  power  to 
settle  disputes  should  be  supplemented 
by  legislation  to  make  the  award  bind- 
ing upon  nondisputants  may  be  a  good 
political  argument  to  be  addressed  to  a 
legislature  having  power  to  make  such 
a  supplementary  enactment,  but  it  has 
nothing  to  say  to  the  question  of  the 
extent  of  the  power  to  settle.  The  ques- 
tion is  one  of  great  importance,  but,  in 
the  view  which  I  take  of  the  question 
of  severability,  it  is  not  necessary  to 
determine  it  in  this  case.  I  will  as- 
sume, therefore,  that  the  provisions  ob- 
jected to  are  ultra  vires. 

"Thus  regarded,  the  act  consists  of 
two  parts,  one  providing  for  the  settle- 
ment of  disputes  inter  partes,  the  other 
for  the  regulation  of  industry  in  gen- 
eral. Are  they  severable?  It  is  con- 
tended, on  the  authority  of  decisions  of 
the  Supreme  Court  of  the  United  States, 
which  are  entitled  to  the  greatest  re- 
spect, that  the  test  is  this,  that,  if  the 
court,  on  a  consideration  of  the  whole 
statute,  and  rejecting  the  parts  held  to 
be  ultra  vires,  is  unable  to  say  that  the 
legislature  would  have  adopted  the  rest 
without  them,  the  whole  statute  must 
be  held  invalid.  With  profound  defer- 
ence I  venture  to  doubt  the  accuracy  of 
this  test.  What  a  man  would  have  done 
in  a  state  of  facts  which  never  existed 
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is  a  matter  of  mere  speculation,  which 
a  man  cannot  certainly  answer  for  him- 
self, much  less  for  another.  I  venture 
to  think  that  a  safer  test  is  whether  the 
statute,  with  the  invalid  portions  omit- 
ted, would  be  substantially  a  different 
law  as  to  the  subject-matter  dealt  with 
by  what  remains,  from  what  it  would  be 
with  the  omitted  portions  forming  part 
of  it. 

"It  is  contended  that  the  arbitrator, 
in  making  an  award,  must  necessarily 
take  into  account  his  power  to  extend 
its  operations  to  the  whole  industry, 
and  so  obviate  the  very  apparent  diffi- 
culties which  might  arise  from  unequal 
competition  between  persons  fettered  by 
the  award  and  those  left  free,  and  that 
the  awards  which  he  would  be  likely  to 
make  in  view  of  that  power  and  in  view 
of  its  absence  might  be  very  diflferent. 
I  agree.  But  by  §  38  (o)  the  court  is 
authorized  to  vary  its  awards  and  to  re- 
open any  question.  This,  in  effect, 
means  that  an  award  is  to  be  regarded 


as  being  in  the  first  instance  tentative 
and  provisional  only.  The  objection 
does  not,  therefore,  I  think,  show  a  dif- 
ference between  the  substantial  effect  of 
the  act  with  the  invalid  provisions  and 
without  them,  but  a  difference  in  the 
probable  form  of  an  award,  which  the 
court  is  authorized  to  modify  from  time 
to  time. 

"It  is  quite  conceivable  that  the  Par- 
liament, if  it  had  been  present  to  their 
minds  that  it  was  doubtful  whether 
they  had  power  to  authorize  the  regu- 
lation of  industry  in  general  as  well  as 
to  settle  disputes  in  an  industry,  would 
have  determined  to  exercise  the  latter 
power  at  any  rate.  And,  on  the  whole, 
I  am  unable  to  say  that  the  act,  with 
the  allegedly  invalid  provisions  omitted, 
is  so  substantially  different  a  law  as 
to  what  is  left  from  what  it  would  be 
with  those  provisions  included,  that  the 
court  would,  by  sustaining  the  validity 
of  what  is  left,  be  making  a  law  which 
the  Parliament  did  not  make." 
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ABANDON. 

duty  of  servant  to  quit  employment  when  he  ascertains  that  he  is  exposed 
to  an  abnormal  risk,  1216. 

ABANDONMENT. 

of  employment,  what  constitutes,  203. 

consequences  of,  204. 

right  of  abandonment  as  affected  by  special  stipulations,  205. 

waiver  of  right  of  abandonment,  206. 

of  registered  union  label,  2791. 

ABDUCTION. 

liability  for  abduction  of  minor  child,  2648. 

of  workman  in  furtherance  of  strike,  unlawful,  2702. 

ABNORMAL  RISKS. 

See  Assumption  of  Risks;  Extraordinary  Risks. 

ABSENCE. 

servant's  absence  from  work  as  breach  of  duty,  291. 
when  absence  from  work  deemed  not  breach  of  duty,  292. 
duty  of  apprentice  not  to  be  absent  from  work,  2170. 

ABSOLUTE  RIGHTS, 
enumerated,  2659. 

no  liability  for  procuring  breach  of  contract  by  exercise  of,  2658. 
no  liability  for  interference  with  another's  business  or  employment  caused 

by  exercise  of,  2659. 
existence  of,  in  actor  as  creating  a  presumption  of  their  exercise,  2666, 
presumption  of  good  faith  where  exercised,  2660,  2662. 

ABSORPTION  OF  MIND. 

as  affecting  assumption  of  risk,  1193. 

ABUSE. 

duty  of  servant  to  refrain  from  personal  abuse,  299. 
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ABUSE  OF  EIGHT. 

an  equivalent  to  malicious  interference  with  another's  business,  2657. 

ACCESS. 

See  also  Ingress  and  Egress. 

interference  with,  to  employers'  premises,  by  pickets,  2706,  a. 

ACCIDENT. 

nonoccurrence  of  similar  accident  previously  as  affecting  master's  duty 
to  anticipate,  1046. 

fact  that  no  accident  had  happened  for  some  time  does  not  show  absence  of 
defect,  1677,  note  5. 

evidential  significance  of  the  condition  of  given  instrumentality  before  acci- 
dent, 1587. 

scope  of  word  within  English  compensation  act,  1805. 

subjecting  instrumentality  to  extraordinary  strain  as  affecting  master's 
duty  of  inspection,  1061,  e. 

ACCORD  AND  SATISFACTION. 

as  defense  to  action  for  wages,  687,  note  1   (b)  ;  688,  note  1   (c). 

ACCRUAL  OF  RIGHT  OF  ACTION. 

for  enticement  and  harboring,  2608,  2623. 

ACIDS. 

assumption  of  risks  due  to  use  of  acids,  1180,  note  1   (u). 

ACKNOWLEDGMENT. 

of  indenture  of  apprenticeship,  2100,  o. 

ACTION  AT  LAW. 

remedy  of  servant  at  law  in  respect  of  unlawful  profits  obtained  by  serv- 
ant while  engaged  in  discharge  of  his  duties,  2041,  c. 

ACTION,  FORM  OF. 

wrongfully  discharged   servant  entitled  to  maintain   action   either   ex   con- 
tractu or  ex  delicto,  343,  note  8. 
for  tort  of  servant, 

actions  ex  contractu  and  ex  delicto,  2521. 

distinction  between  trespass  and  case,  2522. 

proceedings  against  ship  in  rem,  2523. 

common-law  form  of  action,  2524. 
against  carrier  for  wilful  tort  of  servant  against  passenger,  2455,  a. 
for  enticement  and  harboring,  2609. 

by  master  against  third  person  for  injuries  to  servant,  2631. 
where  husband  sues  for  loss  of  wife's  services,  2652. 
for  damages  for  interference  with  plaintiff's  employment,  2689. 
mode  of  bringing  suit  against  trade  union,  2741,  note  1    (a). 

ACTION  ON  THE  CASE. 

because  of  blacklists  exchanged  between  different  employers,  2029,  o. 
where  husband  sues  for  loss  of  wife's  services,  2652. 
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ACTION  UPON  THE  CONTRACT. 

to  what  extent  a  judgment  in  one  action  is  a  bar  to  another  such  an 
action,  338. 

ACTUAL  KNOWLEDGE. 

of  defect,  master's  liability  inferred  from,   1021. 

absence  of,  not  always  decisive  in  the  master's  favor,  1022. 

master  under  no  obligation  to  warn  servant  of  dangers  of  which  he  is  al- 
ready aware,  1113. 

master  not  bound  to  instruct  servant  as  to  dangers  actually  known,  1143. 

miaster  under  no  obligation  to  instruct  minor  servant  of  danger  of  which 
he  is  already  aware,  1155. 

of  servant  identical  with  constructive  knowledge  for  juridical  purposes,  1307. 

of  danger  as  affecting  servant's  duty  to  inspect,  1336. 

ADEQUATE  NUMBER  OF  SERVANTS. 
See  Number  of  Servants. 

ADEQUATE  REMEDY  AT  LAW. 

fact  that  an  act  is  punishable  criminally  not,  2715,  o. 

binding  defendant  in  action  for  interference  with  labor  supply,  over  to 
keep  the  peace,  not,  2715,  a. 

ADMINISTRATOR. 
See  Executor. 

ADMIRALTY. 
See  Seamen. 

ADMISSIONS. 

admissibility  of,  in  action  by  servant  for  injuries,  1596. 

ADVICE. 

master's  right  to  rely  upon  the  recommendations  and  advice  of  others,  910. 
contributory  negligence  in  doing  act  against  advice  or  warning  of  master, 

1280. 
interference  with  another's  employment  by  means  of,  2671. 
not  to  deal  with  another,  not  actionable,  2724. 
as  means  in  aid  of  strike,  2703. 

AGE. 

as  affecting  competency  of  servant,  1084. 

effect  upon  master's  liability  of  misrepresentation  by  minor  of  his  age  to 

procure  a  position,  1148,  notes  14,  14a. 
effect  of  misstatement  of  age  of  minor  employee  under  the  statutory  age, 

1903. 
of  apprentice  as  a  formal  prerequisite  of  indenture,  2101,  note  8. 
recital  of  age  of  apprentice  in  indenture,  how  far  conclusive,  2116. 
from  what  age  a  child  may  be  bound  as  an  apprentice,  2114. 
to  what  age  a  child  may  be  bound  as  an  apprentice,  2115. 
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AGENCY. 

incidents  of,  considered  with  reference  to  tliose  of  service,  64. 
distinction  between  service  and,  65-67. 

agency  of  servant  as  rational  foundation  for  the  principle  Respondeat  su- 
perior, 2246. 

AGENTS. 

distinction  between  servants  and  agents, 

in  general,  65. 

various  elements  differentiating  servants  and  agents,  66. 

cases  illustrating  the  distinction  between  servant  and  agent,  67. 
who  are,  under  master  and  servant  statutes,  1949,  d. 

AGISTERS. 

liability  of,  for  the  negligence  of  their  servants,  2341,  6. 

AGRICUIiTXIRE. 

application  of  English  compensation  act  to  workmen  in,  1851,  1851a. 

AIR  SUCTION. 

imputed  knowledge  of  servant  as  to  risks  arising  from  air  suction  caused 
by  moving  machinery,  1314,  note  2   (t). 

ALABAMA. 

status  of  servant  receiving  share  of  profits,  69,  note  1;  70,  note  3;  72,  note  3. 

doctrine  of  constructive  service  in,  404,  note  1. 

doctrine  that  one  member  of  a  family  may  recover  for  services  rendered  to 
another  upon  proof  either  of  an  express  or  an  implied  con- 
tract, 597,  note  1. 

doctrine  that  conformity  to  common  usage  is  not  conclusive  in  the  master's 
favor,  947,  note  4. 

■doctrine  as  to  contributory  negligence,  1228,  a. 

confusion  of  assumption  of  risk  and  contributory  negligence,  1223,  note  3. 

summary  of  decisions  as  to  superior  servant  doctrine,  1478. 

doctrine  that  general  manager  is  not  a  vice  principal,  1457,  note  6. 

vice  principalship  determined  with  reference  to  the  character  of  the  act,  1479, 
note  3. 

theory  that  master  is  never  liable  for  negligence  in  regard  to  inspection  and 
repair,  1549,  note  1. 

doctrine  that  knowledge  of  master  of  the  dangerous  conditions  must  be  ex- 
pressly charged  in  complaint  against  him  for  personal  injuries 
to  servant,  1628,  note  3. 

necessity  of  averment  of  servant's  ignorance  of  the  dangerous  conditions  in 
his  action  for  personal  injuries,  1629,  note  7. 

•effect  of  averment  in  complaint  for  personal  injuries  by  servant  of  his  free- 
dom from  contributory  negligence,  1630,  note  3. 

liability  of  master  for  wilful  torts  of  his  servant,  2239a,  note  2. 

doctrine  that  brakeman  has  no  implied  authority  to  eject  trespassers,  2353, 
note  2. 

■effect  of  statute  with  regard  to  bills  of  lading  upon  master's  liability  for 
fraud  of  servant,  2389,  c. 
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ALABAMA —  ( continued ) . 

liability  of  carrier  for  wilful  tort  of  servant  on  passenger,  2409. 

rule  as  to  general  liability  for  exemplary  damages  in  action  against  master 

for  tort  of  servant,  2555,  note  1. 
statutes, 

as  to  constitutionality  of  these  statutes,  see  Constitutional  Law. 

making  servant  liable  for  fraudulent  breach  of  contract  of  employment, 
320,  a. 

relative  to  the  separate  property  of  married  women  not  intended  to  de- 
prive husband  of  common-law  rights  in  respect  to  wife's  earn- 
ings, 662,  note  1. 

expressly  or  impliedly  applicable  to  the  earnings  of  married  women,  623. 

affording  a  preference  to  wages  in  the  administration  of  decedent's  es- 
tates, 744. 

creating  absolute  lien  for  wages,  750. 

providing  for  an  exemption  of  earnings,  797. 

permitting  claims  for  labor  to  be  enforced  against  exempt  property,  817. 

regulating  the  computation  of  wages  in  mines,  840. 

relative  to  the  working  hours  of  women  and  children,  887. 

employers'  liability  act,  1657. 

abolishing  the  defense  of  assumption  of  risk,  1647,  note  9. 

relative  to  the  competency  of  railway  employees,  1879,  note  1. 

relative  to  the  health  and  safety  of  employees  in  mines,  1883-1888,  1890. 

requiring  seats  for  female  employees,  1866,  note  3. 

restricting  the  employment  of  children,  1898. 

relating  to  blacklisting,  2031,  note  3. 

relative  to  the  binding  of  apprentices,  2086. 

relative  to  the  binding  of  children  by  courts  or  court  oflSoials,  2108. 

relative  to  the  education  of  apprentices,  2158. 

relative  to  the  remuneration  of  apprentices,  2167. 

providing  for  the  release  of  master  or  apprentice,  2193. 

providing  for  the  punishment  of  the  master  or  apprentice,  2193a. 

embodying  the  principle  Respondeat  superior,  2264. 

relative  to  enticement  and  harboring,  2614. 

relating  to  arbitration  and  conciliation  of  labor  disputes,  summarized, 
2768. 

ALASKA. 

summary  of  decisions  as  to  superior  servant  doctrine,  1478. 
statutes, 

as  to  constitutionality  of  these  statutes,  see  Constitutional  Law. 

expressly  or  impliedly  applicable  to  the  earnings  of  married  women,  623. 

creating  absolute  lien  for  wages,  750. 

ALBEETA. 

compensation  act,  1803. 

ALIEN  LABOR. 

validity  of  stipulation  in  public  contract  against  employment  of,  2753. 
M.   &   S.  Vol.   VIII.— 604. 
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ALIEN  LABOR  LAWS. 

as  to  constitutionality  of  these  statutes,  see  Constitutional  Law,  §  3. 
United  States, 

Federal  legislation,  149,  a. 

state  legislation  regarding  labor  contracts  made  with  aliens  while  still 

in  their  own  country,  149,  &. 
state  legislation  as  to  contracts  with  resident  aliens,  149,  o. 
Canada, 

legislation  by  Dominion  Parliament,  150,  a. 

provincial  legislation  regarding  contracts  made  with  aliens  while  still  in 

their  own  country,  150,  6. 
provincial  legislation  regarding  contracts  made  with  resident  aliens,  150, 

0. 

Australia, 

commonwealth  legislation,  161,  a. 
state  legislation,  151,  b. 

ALLEGATA  ET  PROBATA. 
See  Variance. 

ALTERATION. 

See  also  Structures. 

master's  duty  to  servant  engaged  in  alteration  of  instrumentalities,  standard 

of,  924. 
evidential  import  of  alterations  in  plant  or  system  after  accident,  1591. 
in  plant  after  accident,  admissibility  of  evidence  of,  1591. 

AMUSEMENT. 

liability  of  master  for  negligence  of  servant  engaged  in  places  of  amusement, 

to  person  to  whom  he  owes  no  contractual  duty,  2325. 
liability  of  keeper  of  place  of,  for  assault  committed  by  servant  on  guest, 

2459. 

ANCILLARY. 

work  "ancillary  to  trade  or  business"  carried  on  by  undertaker,  1815,  note  1. 

ANIMALS. 

liability  of  carrier  for  loss  of  or  injury  to,  by  delay  occasioned  by  strike,  see 

Strikes,  §  2. 
§  1.  In  general. 

ownership  of  horse-drawn  vehicle  as  determining  relation  of  master  and  serv- 

vant,  27,  note  2  (a). 
men  sent  with  horses  to  operate  machinery  of  third  person,  servants  of  whom, 

56,  note  1   (h). 
status  of  employee  cultivating  land  or  tending  livestock  as  servant  or  tenant,. 

80,  note  1   (a). 
compensation  due  for  services  of  horse  or  team  as  debt  entitled  to  statutory 

priority  as  claim  for  wages,  732,  /. 
§  2.  Employers'  liability  in  respect  of. 

analysis  of  master's  duty  in  respect  to,  900,  6. 

master  presumed  to  know  danger  incident  to  the  keeping  of  wild  animals  in 

captivity,  1051,  note  5. 
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ANIMALS —  ( continued) . 

duty  of  master  with  regard  to  animals  used  as  a  portion  of  his  instrumental- 
ities, 1109. 

assumption  of  risks  incident  to  the  use  of  horses,  1173,  note  1  (k) . 

assumption  of  risks  caused  by  the  use  of  vicious  animals,  1180,  note  1  (s) ; 
1187,  note  1   (u). 

assumption  of  risks  caused  by  wild  animals  kept  in  confinement,  1173,  note  1 
(o). 

assumption  of  risks  from  railway  track  not  being  properly  protected  against 
trespassing  animals,  1187,  note  1  (b). 

failure  of  servant  to  use  due  care  while  working  with  unruly  horses,  1245, 
note  1   (s). 

imputed  knowledge  of  servant  as  to  risks  incident  to  the  management  of 
Tiorses,  1325,  note  1   (e). 

duty  of  servant  to  inquire  in  regard  to  viciousness  of  animals  employed  by 
master,  1334,  note  1   (ee). 

viciousness  of  animal  as  proximate  cause  of  injury,  1570,  note  5  (e). 

driving  horses  as  detail  of  the  work,  1540,  note  1   (v). 
§  3.  Master's  liability  for  tort  of  servant  in  respect  to. 

statutes  embodying  the  principle  Respondeat  superior  which  are  expressly 
applicable  to  owners  of  horse  drawn  vehicles,  2264. 

liability  of  railroad  company  for  act  of  engineer  in  running  engine  against 
animal  trespassing  on  the  track,  2302,  note  15. 

liability  of  master  for  negligence  of  servant  in  the  management  of  animals 
belonging  to  the  master,  to  person  to  whom  he  owes  no  con- 
tractual duty,  2312,  a. 

— disposition  of  trespassing  animals,  2312,  6. 

liability  of  hirers  of  horses  for  the  negligence  of  their  servants,  2340. 

liability  of  master  for  wilful  tort  committed  against  third  person  by  serv- 
ant while  managing  horses,  2377. 

liability  of  master  for  act  of  servant  calculated  to  frighten  horse,  2396,  note 
1   (c). 

liability  of  master  for  wrongful  tort  of  servant  injurious  to  animals,  2405. 

declaration  of  driver  of  horse  in  action  against  master  for  tort  of  servant, 
2537. 

declaration  of  servant  as  evidence  in  action  against  railroad  for  tort  of  serv- 
ant causing  the  killing  of  stock,  2550. 

personal  liability  of  servant  for  negligence  in  the  handling  of,  2587,  notes 
10-15. 

ANIMOSITY. 

master's  liability  for  tort  of  servant  where  wrongful  act  was  prompted  by 
animosity  of  servant,  2288,  note  4. 

ANNOYANCE. 

increased  power  of  combination  to  inflict,  2662. 

by  picketing,  2706,  a. 

may  amount  to  coercion,  2702. 

ANOTHER  MANUFACTUREE. 

inspection  by,  as  releasing  master  from  duty  of  inspection,  1067,  0. 
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ANTICIPATION. 

as  an  element  of  knowledge,  see  Knowledge  of  Master;  Knowledge  of  Serv- 
ant, 
master  not  liable  where  accident  could  not  have  been  anticipated,  1042. 
master  not  required  to  anticipate  injuries  from  use  of  simple  tools,  924a, 

note  2 ;  1043. 
master  not  bound  to  anticipate  that  servant  cannot  speak  English  language, 

1044,  note  1. 
contributory  negligence  of  servant  not  predicable  in  regard  to  unexpected 
situations,  123S. 

ANTI-TRUST  LAW. 

Federal  act  applies  to  combinations  of  working  men,  2747. 
violation  of  Federal  act,  • 

by  combination  to  strike,  2709. 
by  combination  by  labor  organizations  to  destroy  interstate  traffic  by 

boycott,  2741. 
by  refusal  of  railway  employees  to  handle  cars  employed  in  interstate 

commerce,  2737. 
by  combination  to  compel  employment  of  union  men,  2747. 
individual  injured  by  violation  of  Federal  act  not  entitled  to  injunctive  re- 
lief, 2715,  a;  2742,  a. 

APOPLEXY. 

as  accident  under  the  English  compensation  act,  1805. 

APPEAL  AND  ERROR. 

in  charge  as  to  negligence  in  continuing  work,  1209,  note  6. 

impropriety  of  instructions  in  respect  to  doctrine  of  non-delegable  duties  as 

ground  of,   1493. 
questions  not  open  for  consideration  on,  in  action  by  servant  against  his 

master,  1623. 
removal  to  higher  court  of  action  brought  under  the  employers'  liability  acts, 

1746. 
assignment  of  errors,  1744. 

questions  which  may  be  reviewed  on  appeal,  1748. 
review  of  proceedings  under  statutes  relative  to  apprentices,  2196. 

APPRECIATION  OF  RISK. 

no  negligence  predicable  on  part  of  master  where  servant  appreciates  risks 
to  which  he  is  exposed,  953. 

servant's  comprehension  of  risk  as  material  point  in  determining  necessity 
of  instruction,  1147. 

as  essential  element  of  assumption  of  extraordinary  risks,  1179,  1190. 

usually  inferable  from  knowledge  of  conditions,  1191. 

negligence  not  necessarily  inferable  where  knowledge  of  defects  only  is  shown, 
1208. 

negligence  of  servant  inferable  where  knowledge  both  of  defects  and  appre- 
ciation of  consequent  risks  is  shown,  1210. 

contributory  negligence  not  predicable  unless  servants  appreciate  the  danger, 
1234. 
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APPRECIATION  OF  HISK— {continued). 

maxim,  Volenti  non  fit  injuria  not  a  defense  unless  the  injured  servant  com- 
prehended the  risk,  1289. 
direct  order  not  a  justification  where  servant  fully  appreciated  the  danger, 

1367. 
See  also  Knowledge  of  Servant. 

APPRENTICES. 
§  1.  In  general, 

domicil  of,  13b,  notes  8,  9. 

distinguished  from  servant,  63. 

who  are,  under  master  and  servant  statutes,  1954,  d,  e;   1955. 

proprietary  interest  of  master  in  earnings  of,  2036. 

liability  for  enticement  and  harboring,  2603. 

labor  organizations  may  limit  number  of,  2746. 

limitation  by  union  of  number  of,  as  justifying  strike,  2700. 

strike  to  compel  recognition  of  union  rule  limiting  number  of,  not  enjoined, 

2715,  o. 
existence  of  voidable,  invalid,  or  illegal  contract  of  apprenticeship  as  justify- 
ing interference  with  employment  by  another  of  alleged  appren- 
tice, 2673. 
relationship  of  master  and  apprentice  as  industrial  matter  within  meaning 
of  arbitration  law,  2772. 
S  2.  Nature  and  incidents  of  the  contract  of  apprenticeship;  in  general. 
apprenticeship  defined,  2058. 
distinction  between  apprenticeship  and  service, 
in  general,  2059. 

distinction  as  affecting  the  right  to  a  settlement  under  the  poor  laws, 
in  general,  2060,  a. 

circumstances  under  which  an  apprenticeship  is  inferable,  2060,  h. 
distinction  for  other  purposes,  2061. 
apprenticeship  as  a  business  qualification, 

in  respect  of  trades  or  professions,  2062,  o. 
in  respect  of  membership  of  a  company,  2062,  h. 
service  under  apprenticeship  as  a  means  of  gaining  a  settlement  under  the 
poor  laws, 
contents  of  statutes. 
English  provisions,  2063,  a. 
American  provisions,  2063,  6. 
construction  and  effect  of  statutes,  2064. 
apprenticeship  as  a  means  of  acquiring  a  franchise,  2065. 
manumission  of  slaves  by  apprenticeship,  2066. 
legal  domicil  or  residence  of  an  apprentice,  2067. 
proof  of  contract,  2069. 

parol  evidence,  how  far  admissible  to  affect  the  liability  of  parties  to  in- 
dentures,  2069. 
clerical  errors,  contract  not  avoided  by,  2070. 
homologation  of  invalid  indentures  in  civil-law  jurisdictions,  2071. 
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jurisdiction  of  equity  to  compel  execution  of  indenture  where  apprentice  is 

taken  on  trial,  2072. 
conflict  of  laws,  2073. 
§  3.  Validity  of  contract  apart  from  statutes  relative  to  apprentices. 
binding  of  adults  by  themselves,  2074. 
binding  of  minors  by  parents  and  others, 
binding  by  father,  2075,  a. 
binding  by  mother,  2075,  &. 
binding  by  stranger,  2075,  c. 
binding  of  minors  by  themselves, 

review  of  the  English  authorities, 
in  general,  2076. 

under  what  circumstances  the  binding  of  a  minor  is  deemed  to  be 
valid, 
binding  in  consideration  of  the  furnishing  of  necessaries,  2077,  a. 
binding  under  a  beneficial  contract,  2077,  b. 
estent  of  juridical  recognition  accorded  to  the  binding  of  infants 
by  themselves,  2078. 
review  of  American  authorities,  2079. 
doctrine  of  the  Civil  Law, 
in  Scotland,  2080,  a. 
in  Quebec,  2080,  6. 
indenture  void  where  its  object  is  the  evasion  of  a  statute,  2081. 
authenticating  of  the  contract  by  writing,  2082. 
§  4.  Binding  of  apprentices  under  enactments  of  general  application. 
in  general,  2083. 
English  enactments,  2084. 

prerequisites  to  a  valid  binding  under  these  statutes,  2085. 
enactments  of  the  United  States  and  the  British  Possessions,  2086. 
powers  and  functions  vested  by  these  statutes  in  fathers,  2087. 
— in  mothers, 

during  the  father's  lifetime,  2088,  a. 
after  the  father's  death,  2088,  6. 
rights  of  mother  of  illegitimate  child,  2088,  a. 
— in  guardians,  2089. 
— in  next  friends,  2090. 
— in  executors,  2091. 
— in  courts  or  public  officials,  2092. 
authentication  of  the  contract  by  writing. 

statutes  prescribing  that  the  contract  shall  be  authenticated  by  indenture, 

2093,  a. 
statutes  prescribing  that  the  contract  shall  be  authenticated  by  writing, 

2093,  6. 
statutes  of  frauds,  operation  of,  2093,  t. 
gtamping  as  a  prerequisite  to  the  validity  of  the  contract, 
provisions  of  the  English  acts,  2094. 
effect  of  these  acts,  2095. 
stamping  as  a  prerequisite  to  validity  in  the  United  States,  2096. 


INDEX.  9655 

(References  are  to  $ectiont) 
APPKENTICES—  ( contmaed) . 

execution  of  the  indenture  by  the  apprentice,  2007f 
— by  the  master,  2098. 
— ^by  other  parties,  2099. 
other  formalities, 

delivery,  2100,  a. 
acknowledgment,  2100,  &. 
judicial  certification,  2100,  o. 
recording,  2100,  d. 
obligatory  provisions  of  the  indenture,, 
in  general,  2101,  ». 

words  expressive  of  the  fact  of  binding,  2101,  h, 
names  of  parties,  2101,  c. 
nature  of  service,  2101,  d. 
term  of  service,  2101,   e. 
age  of  apprentice,  2101,  f. 

obligations  to  be  assumed  by  the  master,  2101,  g. 
§  5.  Binding  of  poor  children  by  persons  clothed  with  public  authority. 
enactments  relative  to  the  binding  of  poor  children  in  England,  2102. 
construction  and  effect  of  these  enactments,  2103. 
formal  requisites  of  a  valid  contract,  2104. 
American  and  colonial  enactments  relative  to  the  binding  of  poor  children 

by  state,  county,  and  municipal  officers,   2105. 
construction  and  effect  of  these  enactments,  2106. 
formal  requisites  of  a  valid  contract,  2107. 
American   and   colonial   enactments   relative  to  the  binding  of  children   by 

courts  and  court  ofBeials,  2108. 
construction  and  effect  of  these  statutes,  2109. 
formal  requisites  of  a  valid  binding,  2110. 

enactments  relative  to  the  binding  of  poor  children  by  or  to  charitable  or  re- 
formatory institutions,  2111. 
construction  and  effect  of  these  enactments,  2112. 
•^  6.  Duration  of  apprenticeship. 

period  covered  by  contract,  2113. 
from  what  age  a  child  may  be  bound, 

apart  from  express  statutory  provisions,  2114,  a. 
under  express  statutory  provisions,  2114,  6. 
to  what  age  a  child  may  be  bound, 

apart  from  express  statutory  provisions,  2115,  a. 
under  express  statutory  provisions,  2115,  6. 
recital  of  age  of  apprentice  in  the  indenture,  how  far  conclusive, 
apart  from  express  statutory  provisions,  2116,  a. 
with  relation  to  statutory  provisions,  2116,  6. 
-J  7.  What  persons  a/re  entitled  to  hire  apprentices. 

capacity  considered  with  reference  to  the  occupations  or  legal  status  of  the 
parties, 
Stat,  of  5  Eliz.  chap.  4,  effect  of,  2117,  a. 
American  enactments,  2117,  6. 
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validity  of  a  binding  to  a  married  woman,  2118. 
— ^to  an  infant,  2119. 
— ^to  partners,  2120. 
— to  corporations,  2121. 

intentional  misstatement  concerning  age  of  apprentice,  effect  of,  2122. 
§  8.  Juristio  consequences  of  the  invalidity  of  contracts  of  apprenticeship. 
previous  indenture  in  force  at  the  time  of  the  binding  in  question,  2123 
binding  unauthorized  as  to  the  person  bound,  2124. 
contract  not  executed  by  apprentice,  2125. 
contract  not  assented  to  by  parent  of  apprentice,  2126. 
failure  to  authenticate  the  contract  by  a  written  instrument, 
effect  as  regards  the  parties  themselves,  2127. 
effect  as  regards  third  persons,  2128. 
nonconformity   to  the  special   requirements   of   the   English   act  of   5   Eliz. 
chap.  4. 
effect  as  regards  the  parties,  2129. 
effect  as  regards  third  persons,  2130. 
nonconformity  to  the  requirements  of  other  English  statutes,  2131. 
nonconformity  to  the  special  provisions  of  American  statutes, 
in  general,  2132. 

effect  of  nonconformity  as  regards  the  parties,  2133. 
as  regards  the  father  of  an  apprentice, 

father  a  party  to  the  contract,  2134,  a. 
father  not  a  party  to  the  contract,  2134,  6. 
as  regards  third  persons,  2135. 
noncompliance  with  stamp  acts,  2136. 
g  9.  Assignment    or    transfer    of    the    apprentice    or    his    services    to    another 
employer. 
assignment  during  the  master's  lifetime;  general  rule  apart  from  statutes, 

2137. 
formal  requisites  of  a  valid  assignment,  2138. 
effect  of  invalidity  of  assignment  as  regards  the  parties  to  the  indenture  and 

the  assignee,  2139. 
temporary  assignment  of  the  apprentice,  2140. 
assignment  under  special  custom,  2141. 

validity  of  assignment  considered  with  reference  to  statutory  provisions, 
provisions  forbidding  assignment,  2142,  a. 
provisions  regulating  assignment,  2142,  6. 
assignment  after  the  master's  death, 
rule  apart  from  statute,  2143,  a. 
rule  as  affected  by  statute,  2143,  6. 
assignment  as  an  incident  of  proceedings  in  bankruptcy  or  insolvency,  2144. 
special  rules  applicable  to  poor  apprentices, 
in  England,  2145,  a. 
in  the  United  States,  2145,  6. 
service  under  special  master  without  a  formal  assignment  of  the  contract, 
settlement,  when  gained  by, 
English  decisions  reviewed,  2146. 
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American  decisions  reviewed,  2147. 
eflfect  of  apprentice's  enlistment  in  the  Army,  2148. 
§  10.  Rights  amd  obligations  of  the  master. 
right  of  control,  2149. 

rights  in  respect  of  the  reclamation  of  the  apprentice,  2150. 
rights  in  respect  of  the  chastisement  of  the  apprentice,  2151. 
conflicting  rights  of  master  and  guardian,  2152. 
rights  of  master  and  apprentice  in  respect  to  the  earnings  of  the  apprentice, 

2153. 
rights  of  master  with  respect  to  the  removal  of  the  apprentice  to  another 

locality,  2154. 
duties  of  master, 

in  general,  2155. 

instruction  in  the  master's  business  or  trade,  2156. 
supply  of  food,  lodging  and  other  necessaries,  2157. 
general  education,  2158. 
medical  attendance,  2159. 
personal  treatment,  2160. 
§  11.  Obligations  of  master  in  respect  of  the  payment  of  remuneration. 

recovery  of  remuneration  under  the  stipulations  of  the  indenture,  2161. 
recovery  on  a  quantum  meruit, 

rule  in  cases  where  there  is  a.  valid  and  subsisting  contract,  2162. 
rule  in  eases  where  the  contract  as  made  was  invalid, 
action  by  apprentice,  2163,  a. 
action  by  parent  of  apprentice,  2163,  6. 
rule  in  cases  where  a  contract  valid  at  its  inception  becomes  voidable 
before  the  expiration  of  the  stipulated  term, 
services  rendered  prior  to  a  judicial  annulment  on  the  ground  of 

the  master's  breach  of  duty,  2164,  a. 
services  rendered  after  an  invalid  assignment,  2164,  6. 
services  rendered  after  the  master's  death,  2164,  c. 
services  rendered  after  the  attainment  of  the  age  of  consent,  2164,  d. 
right  of  action  for  extra  work,  2165. 
parties  entitled  to  the  remuneration,  2166. 
enactments  relative  to  the  remuneration  of  the  apprentice, 
in  general,  2167,  a. 

presentation  of  articles  of  value  at  the  end  of  the  term,  2167,  &. 
statutes  relative  to  servants,  how  far  applicable  to  apprentice,  2168,  o. 
§  12.  Obligations  of  the  apprentice  and  other  persons  covena/nting  in  his  behalf. 
duty  of  apprentice  to  complete  the  term  of  service,  2168. 
duty  to  obey  orders,  2169. 
duty  not  to  be  absent  from  work,  2170. 

duty  in  respect  to  the  performance  of  certain  kinds  of  work,  2171. 
duty  to  work  in  other  places  in  the  same  state  or  country,  2172. 
duty  to  work  in  another  state  or  country,  2173. 
duty  not  to  marry,  2174. 

obligations  assumed  by  parties  covenanting  for  the  apprentice's  fulfilment 
of  the  contract,  2175. 
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§  13.  Oommon-law  remedies  of  the  master  for  u  breach  of  the  contract, 
rescission  of  the  contract, 

general   rule,   2176,   a. 

qualifications  of  the  general  rule,  2176,  6. 
action  of  covenant  against  apprentice, 

common-law  doctrine,  2177,  a. 

common-law  doctrine  as  modified  by  statutes,  2177,  h. 
action  against  parties  covenanting  on  behalf  of  apprentices,  2178. 
— when  right  of  action  accrues,  2179. 
defenses  to  action  for  breach  of  covenant,  2180. 
assessment  of  damages,  2181. 

specific  enforcement  of  the  apprentice's  obligations,  8182. 
S  14.  Common-law  remedies  of  apprentice  for  a  breach  of  the  contract. 
rescission  of  the  contract,  2183. 
action  for  breach  of  covenant,  2184. 
proper  parties  plaintiff  in  actions  of  covenant,  2185. 
when  the  right  of  action  on  an  indenture  accrues,  2186. 
pleading,  2187. 
defenses  to  actions  on  covenants, 

breach  of  duty  by  apprentice,  2188,  a. 

release,  2188,  6. 

statute  of  limitations,  2188,  o. 
assessment  of  damages,  2189. 

specific  enforcement  of  the  master's  obligations,  2190. 

criminal  action  against  public  ofBcer  by  whom  poor  apprentice  was  bound 
out,  2191? 
§  15.  Special  statutory  remedies  for  breaches  of  the  contracts. 
English  enactments,  2192. 

American  and  colonial  enactments  providing  for  the  release  of  master  or  ap- 
prentice, 2193. 
— for  the  punishment  of  the  master  or  apprentice,  2193a. 
— for  the  making  up  of  lost  time  by  the  apprentice,  2193b. 
— for  the  protection  of  poor  apprentices,  2193c. 
remedies  available  under  these  enactments,  2194. 
prerequisites  to  the  right  to  obtain  relief,  2195. 
review  of  proceedings  by  higher  tribunals,  2196. 
applicability  of  statutes  to  adult  apprentices,  2197. 
§  16.  Termination  of  the  contract  by  or  on  account  of  the  acts  of  the  parties. 
rule  where  no  definite  term  is  specified,  2198. 
termination  by  consent  of  the  parties  to  the  indenture,  2199. 
termination  by  apprentice  on  the  ground  of  his  minority,  2200. 
termination  by  apprentice  upon  reaching  his  majority,  2201. 
what  constitutes  a  legal  avoidance  of  the  contract  by  the  apprentice,  2202. 
dismissal  by  the  master,  2203. 
dissolution  of  employing  partnership,  2204. 
termination  for  cause  by  a  court  or  public  officer,  2205. 
liabilities  of  apprentice  where  the  contract  is  terminated  before  the  end  of 
the   stipulated   period. 
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in  respect  of  compensation  for  teaching,  etc.,  2206,  a. 
in  respect  of  satisfaction  for  lost  time,  2206,  6. 
in  respect  of  money  paid  for  his  benefit  by  his  guardian,  2206,  o. 
liabilities  arising  out  of  the  termination  of  the  relationship  between  master 

and  apprentice  who  is  not  formally  bound,  2207. 
obligations  of  an  apprentice  not  to  compete  with  his  master  after  the  ex- 
piration of  his  term,  2208. 
§  17.  Termination  ly  or  on  account  of  circumstances  ieyond  the  control  of  the 
parties. 
death   of  father   of  minor   apprentice,   2209. 
death  of  individual  master,  2210. 
death  of  one  of  employing  partnership,  2211. 
death  of  apprentice,  2212. 
physical  incapacity  of  apprentice,  2213. 
bankruptcy  or  insolvency  of  master,  2214. 
§  18.  Premium  or  apprentice  fee. 
payment,  generally,  2215. 

repayment  of  part  of  premiums  in  cases  where  the  contract  is  not  completely 
performed.     Rule  apart  from  statute, 
cancelation  of  indenture  with  the  consent  of  the  parties,  2216,  a. 
judicial  annulment  of  indenture  on  account  of  master's  breach  of  duty, 

2216,  6. 
dismissal  of  apprentice  by  master  for  a  valid  reason,  2216,  u. 
withdrawal  of  apprentice  from  the  service  for  a  valid  reason,  2216,  d. 
death  of  individual  master,  2216,  e. 
death  of  member  of  employing  partnership,  2216,  f. 
death  of  apprentice,  2216,  g. 
same  subject  considered  with  reference  to  statutory  provisions, 
English  apprentice  acts,  2217,  a. 
American  apprentice  acts,  2217,  6, 
English  bankruptcy  acts,  2217,  c. 

ARBITRATION. 
§  1.  In  general. 

obligation  of  parties  to  submit  dispute  to,  where  servant  has  been  wrongfully 
dismissed  from  the  employment, 
obligation  as  arising  out  of  provision  of  the  contract,  350,  a. 
obligation  as  created  by  statute,  350,  6. 
enactments  under  which  wages  are  fixed  by  boards  exercising  judicial  func- 
tions, 852. 
under  the  English  compensation  act,  1810,  1838,  1838a. 
§  2.  Constitutional  and  statutory  provisions  in  respect  to  trade  disputes. 
preliminary  observations,  2766. 
in  England,  2767. 
in  the  United  States,  2768. 
in  Canada,  2769. 
in  Australia  and  New  Zealand,  2770. 
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§  3.  Construction  and  effect  of  statutes  and  agreements. 
See  Constitutional  Law. 
existence  of  a  dispute,  2771. 

matters  falling  within  jurisdiction  of  arbitration  tribunal,  2772. 
jurisdiction  and  powers  of  tribunal  generally,  2773. 
matters  relating  to  submission  of  dispute, 
generally,  2774,  o. 

sufficiency  of  submission  to  warrant  award,  2774,  5. 
bringing  in  parties,  2775. 
matters  relating  to  decision,   2776. 
force  and  effect  of  award,  2777. 
declaring  a  "common  rule,"  2778. 

force  of  recommendation  by  statutory  board  of  conciliation,  2779. 
review  by  the  courts, 

to  prevent  arbitration  tribunal  from  exceeding  its  jurisdiction,  2780,  a. 
review  of  matters  within  jurisdiction  of  tribunal,  2780,  6. 
offense  of  inciting  strike  prior  to  or  during  reference  to  arbitration,  2781. 
offense  of  locking  out  employees  prior  to  or  during  reference  to  arbitration, 
2782. 

ARCHITECT. 

personal  liability   of,  for   acts  of  negligence,  2587,  note  4. 

ARGUMENT. 

by  counsel,  matters  not  open  for,  1622. 

in  furtherance  of  strike  is  unlawful,  where  containing  elements  of  compul- 
sion, 2702. 

ARIZONA. 

doctrine  of   constructive  service   in,   404,   note   1. 

common  employment,  identity  of  department  as  test  of,  1425. 

summary  of  decisions  as  to  superior   servant  doctrine,   1478. 

statutes, 

as   to  constitutionality  of  these  statutes,   see   Constitutional  Law. 

affording   a   preference  to   wages   in   the  administration   of   decedents' 
estates,  744. 
,  providing  for  an  exemption  of  earnings,  797. 

designed  to  secure  the  payment  of  the  full  amount  of  wages  earned,  831. 

requiring  the  payment  of  wages  at  certain  times,  853. 

relative  to  hours  of  labor  in  private  employments,  886. 

restricting  the  employment  of  women,   1895. 

restricting  the  employment  of  children,  1898. 

embodying  the  principle.  Respondeat  superior,  2264. 

ARKANSAS. 

status  of  servant  receiving  share  of  profits,  69,  note  1. 
doctrine  of  constructive  service  in.   404,   note   1. 

doctrine  that  one  member  of  a  family  may  recover  for  services  rendered 
to  another  upon  proof  either  of  an  express  or  an  implied 
contract,  597,  note  1. 
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assumption  of  extraordinary  risks  inferred  from  knowledge  thereof,  1182, 

note  1. 
assumption  of  risk  as  a  defense  to  the  master's  hreach  of  a  specific  statutory 

duty,  1647a,  notes  2,  6. 
summary  of  decisions  as  to  superior  servant  doctrine,  1478. 
vice  principalship   determined  with   reference  to  the  character  of  the  act, 

1479,  note  3. 
liability  of  master  for  wilful  torts  of  his  servant,  2239a,  note  2. 
doctrine  that  brakeman  has  no  implied  authority  to  eject  trespassers,  2353, 

note  2. 
liability  of  carrier  for  wilful  tort  of  servant  on  passenger,  2410. 
rule    as    to    general    liability    for    exemplary    damages    in    action    against 

master  for  tort  of  servant,  2555,  note  1. 
rule  as  to  nonliability  for  exemplary  damages  in  action  against  master  for 

tort  of  servant  in,  2553,  note  2. 
statutes, 

as  to  constitutionality  of  these  statutes,  see  Constitutional  Law. 

affording  a  preference  to  claims  for  wages  in  certain  contingencies,  726. 

creating  absolute  lien  for  wages,  750. 

providing  for  an  exemption  of  earnings,  797. 

permitting  claims  for  labor  to  be  enforced  against  exempt  property,  817. 

designed  to  secure  the  payment  of  the  full  amount  of  wages  earned,  831. 

regulating  the  computation  of  wages  in  mines,  840. 

requiring  the  payment  of  wages  at  certain  times,  853. 

regulating  of  payment  of  wages  in  case  the  employment  is  terminated  by 

the  act  of  master,  857. 
regulating  the  payment  of  wages  in  ease  the  employment  is  terminated 

by  the  act  of  the  servant,  863. 
relative  to  the  working  hours  of  women  and  children,  887. 
modifying  the  fellow-servant  rule,  1750,  1751. 
abrogating  defense  of  common  employment,  1768,  1769. 
requiring  railroads  to  provide   shelter  for  employees   engaged  in   con- 
struction work,  1882,  note  1. 
regulating  the  number  of  men  forming  train  crews,  1880,  B. 
relative  to  the  health  and  safety  of  employees  in  mines,  1883-1888. 
restricting  the  employment  of  women,  1895. 
restricting  the  employment  of  children,  1898. 
relative  to  the  binding  of  poor  children  by  public  officers,  2105. 
relative  to  the  binding  of  apprentices,  2086. 

relative  to  the  binding  of  children  by  courts  or  court  officials,  2108. 
relative  to  the  education  of  apprentices,  2158. 
providing  for  the  release  of  master  or  apprentice,  2193. 
relative  to  the  making  up  of  lost  time  by  the  apprentice,  2193b. 
relative   to    enticement   and   harboring,    2614. 

ARMY  AND  NAVY. 

bounties  received  in,  by  minor  as  subject  to  parental  right,  642. 
interest  of  master  in  earnings  of  apprentice  who  enters  2036,  notes  17-22. 
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rights  of  master  where  servant  enlists  in,  2039,  e. 

effect  of  apprentice's  enlistment  in,  2148. 

evidence  of  enticement  of  servant  to  join,  2601,  note  8. 

liability  for  enticing  servant  to  join,  2603,  note  4. 

liability  of  recruiting  ofBcer  for  enticement  of  servant  who  joins  the  army, 

2601,  note  8;  2603,  note  4. 
liability  to  parent  for  enticing  minor  son  to  join  army,  2605,  notes  20-22. 
scienter  as  element  in  action  for  enticing  minor  to  enlist  in  navy,  2606,  note 

11. 
receipt  of  bounty  by  father  as  bar  to  action  for  enticement  into  the  army, 
2607,  note  6. 

ARREST. 

liability  of  carrier  for  wilful  tort  of  servant  in  arresting  passenger,  see 

Torts,  §  16. 
liability  of  master  for  wrongful  arrest  by  servant,  see  Torts,  §  16. 
liability  of  employers  for  wrongful  arrest,  etc.  made  by  employees  employed  to 

make  arrests  on  certain  specific  grounds  only,  2473. 
liability  of  master  for  false  arrest,  etc.  by  persons  appointed  to  discharge 

regularly   the   functions    of    special    constables,    2475-2478. 
personal  liability  of  servant  for  unlawful,  2589,  note  7. 

ARSON. 

civil  liability  of  master  in  respect  to  arson  committed  by  servant,  2493a. 

ARTIFICER. 

who  is,  under  master  and  servant  statutes,  1968,  f;  1966. 

ARTISAN. 

liability  of  master  for  negligence  of,  to  person  to  whom  he  owes  no  con- 
tractual  duty,   2320. 

ASH  PANS. 

statutes  requiring  locomotives  to  be  equipped  with  self-dumping  ash  pans, 

1878,  h. 
See  also  Railroads. 

ASSAULT. 

liability  of  master  to  third  person  for  simple  assault  by  servant,  see  Torts, 
§  12. 

liability  of  master  to  third  person  for  assault  with  deadly  weapon  by  servant, 
see  Torts,  §  12. 

liability  of  carrier  for  wilful  tort  of  servant  in  assaulting  passenger,  see 
Torts,  §  14. 

liability  of  master  to  servant  for  assault  committed  by  fellow  servant  with 
assent   of   employer,   902,   note   8. 

liability  of  master  for  assault  by  superior  servant  upon  subordinate,  1466,  6. 

does  not  constitute  wilful  neglect  under  Kentucky  statute  embodjang  prin- 
ciple, Respondeat  superior,  2264,  note  3. 

liability  of  innkeeper  for  assault  committed  by  servants  on  guests,  2457. 
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liability  of  keeper  of  restaurant,  public  house,  saloon,  etc.  for  assault  com- 
mitted by  servant  on  guest,  2458. 
liability  of  keeper  of  place  of  amusement  for  assault  committed  by  servant 

on  guest,  2459. 
liability  of  corporation  for  assault  by  servant,  2505a,  note  4   (f). 
personal  liability   of   servant  for,   2584,   note   3;    2587,   notes   9-12;    2593, 

note  8. 
employment  of,  in  furtherance  of  strike  will  not  render  strike  illegal,  2702. 
duty  of  carrier  to  protect  passenger  from  assault  by  strikers,  2757. 
upon  employee  not  engaged  in  performance  of  duty,  not  contempt  of  strike 
injunction,  2715,  /. 

ASSIGNEE  OF  MASTER. 

enforcement  of  restrictive  stipulations  in  contracts  of  employment  by,  309. 
liability  for  wages   of   servant  as  between  the  original  employer  and  his 
assignee   of   interest,    683. 

ASSIGNMENT. 

transferability    of    apprentice    or    his    services    to    another    employer,    see 

Apprentices,  §  9. 
§  1.  In  general. 

of  future  wages,  how  far  valid,  615,  6. 

transferability  of  a  statutory  preference  or  lien,  723,  737,  737a. 

transferability  of  the  right  to  a  lien  under  statute  creating  absolute  lien 

for  wages,   757. 
of   right   to   sue   under    statutes    enacted   especially    for    the    protection    of 

laborers  employed  by  independent  contractors,  790. 
transferability  of  exemption  privilege  under  statutes  relating  to  the  seizure 

of  wages  by  judicial  process,  807. 
transferability  of  the  privilege  of  enforcing  claims  for  labor  against  exempt 

property,  822. 
transferability  of  the  statutory  right  of  servant  to  require  payment  of  wages 

at  certain  times,  855. 
transferability  of  the  right  to  attorney's  fee  under  statutes  enabling  em- 
ployees to  recover  such  fee  in  actions  for  wages,  868,  e. 
effect  of  truck  acts  with  regard  to  the  servant's  right  to  assign  his  unearned 

wages,    836. 
statutory  provision  against,  of  union  labels  does  not  preclude  licensing  to 

use  in  locality,  2786. 
causing   employee's    discharge    by   notifying    employer    of,   2676. 
§  2.  0/  olaims  for  wages  or  salaries. 

rights  of  assignee  of  remuneration  already  earned,  as  against  the  employer, 
private  employments,  653,  a. 
public  employments,  653,  6. 
— as  against  the  creditor  of  the  employee,  654. 
assignment  of  future  wages  to  accrue  under  an  existing  contract,  validity 

of, 
private  employments,  655,  a. 
public  employments,  655,  6. 
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validity  of  assignment  of  future  wages  to  accrue  under  an  existing  contract 
as  between   assignor,   assignee,   and  employer,   656. 

validity  as  against  the  creditors  of  the  servant,  657. 

instruments  and  transactions  affecting  assignments,  658. 

liability  of  assignee  with  respect  to  other  parties  in  interest,  659. 

assignment  of  wages  to  accrue  under  expected  or  merely  possible  con- 
tracts,  660. 

enactments  requiring  that  assignment  of  future  wages  shall  be  recorded, 
662,  663. 

ASSIGNMENT  FOE  BENEFIT  OF  CREDITORS. 

on  account  of  inability  to  pay  debts  as  occurrence  calling  the  statutory 
preference  for  wages  into  operation,  730,  h. 

ASSISTANTS. 

of  servants  as  within  the  master  and  servant  statutes,   1973. 

ASSOCIATION. 

right   of  nonmember   injured  by   its   operation  to   complain   of  by-law,   see 

By-laws, 
of  servants  as  test  of  common  employment,  1427,  notes,  4,  5. 

ASSUMPSIT. 

as  remedy  of  master  for  servant's  breach  of  contract,  311,  e. 
waiver   of   tort   and   recovery   in   assumpsit  by   master   for   enticement   of 
apprentice,  2604. 

ASSUMPTION  OF  RISK. 

§  1.  Oeneral  doctrine  of,  stated. 

introduction,  1163. 

proper  classification  of  assumed  risks  considered,  1164. 

compromise  between  doctrine  of,  and  doctrine  that  master  is  liable  for  his 
negligent  acts  as  basis  of  the  rules  governing  employer's  lia- 
bility, 893. 

true  scope  of  doctrine,  1186a. 

absence   of   compulsion   as   an  essential   element  of,   1390. 

effect  of  ambiguity  of  phrase,  1342,  note  3. 

rule  that  master  may  do  business  in  his  own  way  as  an  application  of  the 
doctrine  of,  932,  a. 

relation  of  the  duty  of  instruction  to  the  defense  of,  1149. 

relation  of  doctrine  of,  to  maxim,  volenti  non  fit  injuria,  1287. 

relation  of  defense  of,  to  contributory  negligence,  1219-1225. 

immateriality  of  defense  of  contributory  negligence  where  servant  assumed 
the  risk,  1167,  note  4. 

confusion  of  defense  of,   and   that   of  contributory   negligence,   1223,    1224. 

defenses  of  assumption  of  risk  and  contributory  negligence  as  mutually 
exclusive,  1220,  note  4. 

validity  of  statutes  excluding  defense  of,  2860. 
§  2.  Application  of  doctrine,  generally. 

risks  resulting  from  master's  negligence  not  assumed  by  the  servant,  894. 
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risks    not    resulting    from    the    master's    negligence    are    assumed    by    the 

servant,  895. 
injuries  due  to  known  risks  not  generally  actionable  even  when  they  result 

from  master's  negligence,  897. 
assumption   of   risk   arising   from   the   character    of    the   instrumentalities 

used,  1171. 
assumption  of  risks  incident  to  the  work  of  restoring  instrumentalities  to 

a  normal  condition  of  safety,   1176. 
assumption   of   risks   due   to   changed   positions   of   instrumentalities,    1180, 

note  2  (d). 
application   of  doctrine  of   assumption   of   risk  in   cases   where  injury   was 

caused  by  defective  instrumentality,   1187. 
of  master's  negligent  methods  of  inspection,  1189. 
doctrine  not  applicable  in  action  by  parent  for  injuries  to  child  employed 

without  his  consent,  915,  note  9;    2646. 
as  a  defense  in  action  based  upon  the  master's  promise  to  remedy  conditions, 

1349. 
as  a  defense  to  an  action  in  which  the  injury  was  received  while  obeying 

a  direct  command,  1362. 
when  available  as  a  defense  after  the  master  has  given  the  servant  an  as- 
surance of  safety,  1375. 
as  a  defense  in  an  action  for  injuries  received  by  servant  in  obeying  order 
to  perform  duties  outside  the  scope  of  his  employment, 
in  general,  1383. 

risks   not  assumed  unless  known,   1384. 
risks  assumed,   if  known,   1385. 
what  risks  fall  within  this  description,  1386. 
Indiana  doctrine  as  to  assumption  of  risks,  1387. 
by   servant  of  overstraining   muscles   in   attempting   to   lift   heavy   objects, 

1163,  note  3. 
in  respect  to  the  dangers  incurred  in  the  use  of  simple  tools,  924a,  note  6. 
possibility  of  future  negligence  on  the  part  of  the  vice  principal  is  not  a 

risk  assumed,  1646,  1647,  6. 
by   servants  being   carried   to  their  work   of  the   negligence  of   co-servants 

operating  the  vehicles,  1555,  6,  c. 
by  servants  while  carried  on  vehicles  belonging  to  the  master,  1555,  a,  6. 
as  defense  to  the  master's  breach  of  statutory  duty,  1647. 
general  discussion,  1647a,  a. 
discussion  of  tbe  cases,  1647a,  6. 

statutes    prohibiting    the    employment    of    minors    under    certain    age, 
1647  a,  c. 
under  statute  enacted  specially  for  the  servants's  benefit, 
general  employers'  liability  acts,   1647,  note  5    (a). 
municipal  ordinances,  1647,  note  5   (c). 

statutes  abrogating  the  fellow  servant  law,  1647,  note  5    (d). 
necessity  of  pleading,  1636. 

sufficiency  of  complaint  considered  with  reference  to  the  doctrine  of,  \&iQ. 
M.  &  S.  Vol.  VIII.— 605. 
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burden  of  proof  with  respect  to, 
ordinary  risks,  1608,  a. 
extraordinary  risl^s,  1608,  6. 
coservice,  1608,  c. 
availability  of  defense  under  the  civil  law,  1988. 
§  c.  Assumption  of  ordinary  risks. 

ordinary  risks  presumed  to  have  been  undertaken  by  the  servant,  1167. 
rationale  of  the  doctrine  of  assumption  of  ordinary  risks, 

presumption  that  ordinary  risks  are  comprehended  by  a  servant,  1168,  a. 
presumption  that  a  servant  agrees  to  undertake  ordinary  risks,  1168,  6. 
what  risks  are  deemed  ordinary,  generally,  1169. 
risks  caused  by  the  acts  of  fellow  servants,  1170. 

risks  arising  from   the  character   of  the   instrumentalities   used,   1171. 
risks   created  by  permanent   conditions  incident  to   the  business  as   openly 
conducted,  1172. 
risks  assumed  on  railways,  1172,  note  2   (a), 
risks  assumed  in  other  occupations,   1172,  note  2    (b). 
risks  arising  out  of  temporary  conditions  incident  to  the  use  of  the  instru- 
mentalities, 1173. 
risks  incurred  by  trainmen,  1173,  note  1    (a). 
— by  trackmen,  1173,  note  1    (b). 
— by  other  railway  employees,  1173,  note  1    (c). 
risks  incident  to  the  manner  in  which  the  load  is  placed  on  railway 

cars,  1173,  note  1   (d). 
risks  incurred  by  persons  not  employed  by  railway  companies  but  ex- 
posed to  the  risks  resulting  from  the  operation   of  railroads, 
1173,  note  1    (e). 
risks  incurred  in  handling  heavy  objects,  1173,  note  1    (f). 
risks  incurred  in  operating  machinery,  1173,  note  1    (g). 
risks  incident  to  the  use  of  elevators,  1173,  note  1   (h). 
risks  incident  to  manufacturing  operations,  1173,  note  1    (i). 
risks  incident  to  the  handling  of  ice,  1173,  note  ]    (j). 
risks  incident  to  the  use  of  horses,  1173,  note  1    (k). 
risks  incident  to  work  in  mines,  1173,  note  1   (1). 
risks  incurred  by  quarrymen,  1173,  note  1    (m). 
risks  incurred  by  the  crews  of  vessels,  1173,  note  1   (n). 
risks  caused  by  wild  animals  kept  in  confinement,  1173,  note  1  (o). 
risks   incurred  by  workmen   handling  electrical   appliances,    1173,  note 

1   (p). 
risks  incurred  from  chips  flying  from  hammers  or  from  chisels,  punches 

and  similar  tools,  1173,  note  1    (q). 
risks  incurred  by  linemen  climbing  poles,  1173,  note  1   (r). 
risks  incident  to  the  use  of  hoisting  apparatus,  1173,  note  1   (s). 
risks  resulting  from  slippery  floors,  1173,  note  1    (t). 
risks  incident  to  specially  dangerous  employments,  1174. 
risks  incident  to  construction  work,  1175. 

risks  incurred  in  the  construction  of  railways,  1175,  note  1   (a), 
risks  incurred  in  other  kinds  of  construction  work,  1175,  note  1    (b). 
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risks  incident  to  the  work  of  restoring  instrumentalities  to  a  normal  con- 
dition of  safety,  1176. 
risks  incurred  in  repairing  roadbed  or  structures  on  a  railway,  117C, 

note  3   (a). 
risks  incurred  in  repairing  other  structures,  1176,  note  3    (b). 
risks   incurred  in  removing  snow   and   ice   from   railroad  tracks,   1176, 

note  3    ( c ) . 
risks  incurred  in  repairing  machinery,  1176,  note  3   (d). 
risks  incurred  by  trainmen  in  handling  disabled  cars,  1176,  note  3   (e). 
other  illustrative  cases,  1176,  note  3    (f). 
risks   incident  to  work   the  progress   of  which  is   constantly   creating   new 
elements  of  danger,  1177. 
§  4.  Assumption  of  extraordinary  risks. 

extraordinary  risks  not  assumed  by  servant,  1178. 
— unless  comprehended  by  servant,  1179. 
application  of  doctrine  to  specific  cases, 

risks  incident  to  permanent  arrangement  of  instrumentalities, 
defective  tracks,  1180,  note  1   (a), 
defective  bridges  on  railroads,  1180,  note  1    (b). 
other  defective  structures  on  railways,  1180,  note  1    (c). 
unsafe  roof  of  railway  tunnel,  1180,  note  1   (d). 
dangerous  objects  near  tracks,  1180,  note  1   (e). 
dangerous  objects  above  tracks,  1180,  note  1   (f). 
defective  fences  on  railway  tracks,   1180,  note  1    (g). 
defective  rolling  stock  on  railways,  1180,  note  1   (h). 
unusual  combination  of  certain  types  of  rolling  stock,   1180,  note 

1   (i). 
defective  hoisting  appliances,  1180,  note  1   (Iv). 
defective  hoisting  appliances  1180,  note  1    (k). 

want  of  proper  protection  against  falling  bodies,  1180,  note  1   ( 1 ) . 
defective   structures,   1180,  note   1    (m). 
dangerous  floors,  1180,  note  1   (n). 

dangerous   conditions   in  mines   and  quarries,   1180,  note   1    (o). 
defective  machinery,  1180,  note  1   (p). 
unfit  servants,  1180,  note  1   (q). 
insufficient  number  of  servants,  1180,  note  1    (r). 
vicious  animals,  1180,  note  1   (s). 

dangers  due  to  the  use  of  electricity,  1180,  note  1   (t). 
use  of  acids,   1180,  note  1    (u). 
risks   incident  to  defective  system  of  business  or  to  use  and  manage- 
ment of  instrumentalities, 
movement  of  railway  cars,  1180,  note  2    (a), 
manner  of  placing  loads  on  railway  ears,  1180,  note  2   (b). 
dangerous  mode  of  operating  machinery,  1180,  note  2   (c). 
changed  position   of   instrumentalities,    1180,   note  2    (d). 
dangers  caused  by  the  fall  of  heavy  objects,  1130,  note  2    (e). 
conditions  due  to  deposits  of  ice  and  snow,  1180,  note  2  (f). 
use  of  explosives,  1180,  note  2    (g). 
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bringing  heated  metals  into  contact  with  water,  1180,  note  2    (h). 
improper  method  of  handling  heavy  objects,  1180,  note  2    (i). 
improper  method  of  excavating  banks  of  earth,  1180,  note  2  (j). 
failure  to  warn,  1180,  note  2    (k). 
failure  to  inspect,  1180,  note  2  (1). 

improper  method  of  repairing  blast  furnace,  1180,  note  2    (m). 
rationale  of  the  servant's  assumption  of  extraordinary  risks,  1181. 
assumption  of  extraordinary  risks  inferred  from  knowledge  thereof,  1182. 
judicial  statements  of  this  doctrine,  1183. 
doctrine  asserted  with  reference  to  the  comparative  knowledge  possessed  by 

the  master  and  the  servant,  1184. 
instructions  to  be  conformable  to  the  doctrine,  1185. 

rationale  of  the  doctrine  of  the  assumption  of  extraordinary  risks,  1186. 
true  scope  of  the  doctrine  of  assumption  of  risk,  1186a. 
application  of  doctrine  in  cases  wliere  the  Injury  is  caused  by  defective  in- 
strumentality, 
railway  track  unsafe  for  trainmen,  1187,  note  1   (a). 
railway    track    not    properly    protected    against    trespassing    animals, 

1187,  note  1   (b). 
railway  track  unsafe  as  footway  for  servants  handling  cars,  1187,  note 

1   (c). 
railway  track  unsafe  for  other  employees,  1187,  note  1   (d). 
dangerous  objects  close  to  railway  tracks,  1187,  note  1   (e). 
dangerous  objects  above  railway  tracks,  1187,  note  1   (f). 
defective  locomotives,  1187,  note  1   (g). 
defective  railway  cars,  1187,  note  1   (h). 
defective  hand  cars,   1187,  note  1    (i). 
defective  structures,  1187,  note  1   (j). 

want  of  safeguards  around  dangerous  openings,  1187,  note  1    (k). 
defective  machinery,  1187,  note  1   (1). 
unguarded  machinery,  1187,  note  1   (m). 
want  of  egress  in  case  of  fire,  1187,  note  1    (n). 
defective  fuel,  1187,  note  1    (o). 

defective  appliances  for  handling  explosives,  1187,  note  1    (p). 
defective  roof  in  mine,  1187,  note  1    (q). 

lack  of  customary  appliances  for  special  purposes,   1187,   note   1    (r). 
incompetent  servants,  1187,  note  1    (s). 
insufficient  number  of  servants,  1187,  note  1    (t). 
vicious  or  dangerous  animals,  1187,  note  1   (u). 
hoisting  apparatus,  1187,  note  1   (v). 
slippery  floor,  1187,  note  1    (w). 
— where  the  injury  is  caused  by  a  faulty  system  of  work, 
habitual  violation  of  statutory  duty,    1188,   note   1    (a). 
defective  or  improper  rules,  1188,  note  1   (b). 
habitual  violation  of  rules,  1188,  note  1    (c). 
want  of  rules  to  meet  emergencies,  1188,  note  1    (d). 
dangerous  method  of  moving  railway  cars,  1188,  note  1   (e). 
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ASSUMPTION  OF  "RISK— {continued). 

arrangements  creating  a  risk  of  collision  between  trains  and  vehicles 

at  crossings,  1188,  note  1   (f). 
lack  of  cautionary  signals  to  protect  employees  working  on  railroad 

tracks,  1188,  note  1   (g). 
custom  of  leaving  cars  on  sidings  without  stop  blocks,  1188,  note  1   (h). 
dangerous  customs  in  regard  to  coupling  cars,  1188,  note  1   (i). 
custom   of   allowing  loose  objects   to  remain  on  railway  tracks,   1188, 

note  1    (j). 
dangerous  objects  deposited  near  railway  tracks,   1188,  note   1    (k). 
improper  methods  of  getting  loads  onto  railway  cars,  1188,  note  1   (1). 
improper  method  of  arranging  loads  on  railway  cars,  1188,  note  1   (m). 
heavy  objects  left  in  a  position  where  they  are   likely  to  be  knocked 

down,  1188,  note  1    (n) . 
heavy  objects  carelessly  piled,  1188,  note  1   (o). 
improper  method  of  exeavatihg  banks  of  earth,  1188,  note  1    (p). 
trenches  not  shored,  1188,  note  1   (q). 
careless   method   of   doing  work  which   requires  the  use   of   explosives, 

1188,  note  1    (r). 
custom   of  certain  employees  to  leave  their  work  temporarily  to   sub- 
stitutes, 1188,  note  1    (s). 
system    exposing    servants    to    injury    from    falling    or    flying    objects, 

1188,  note  1   (t). 
custom  of  leaving  hatches  open  on  ships,  1188,  note  1   (u). 
insufficient  lighting,  1188,  note  1   (v). 
various  other  situations,  1188,  note  1    (w). 
limits  of  the  doctrine,   1189. 
assumption  of  risk  not  predicable  from  knowledge  of  the  conditions  alone, 

1190. 
comprehension  of  risk  usually  inferable  from  knowledge  of  conditions,  1191. 
doctrine  that  a  servant's  knowledge  of  an  extraordinary  risk  does  not  charge 

him  as  a  matter  of  law  with  its  assumption,   1192. 
servant  does  not  assume  risk  of  one  defect  because  of  knowledge  of  another 

concurring  in  injury,  1190,  note  3. 
risks  assumed  where  known  even  if  full  extent  of  danger  is  not  appreciated, 

1190,  notes  8-10. 
temporary  forgetfulness  of  a  known  danger  at  the  time  of  the  accident,  1193. 
failure  of  the  servant  to  notify  the  master  as  to  the  existence  of  the  dan- 
gerous conditions,  1194. 
servant's  position  the  same  whether  the  risk  existed  when  he  began  work, 

or  supervened  afterwards,  1195. 
length  of  time  during  which  work  was  continued  after  notice  of  the  risk 

was  received,  1196. 
servant  induced  by  master's  promise  to  continue  worlv,  1197. 
significance  of  the  fact  that  injury  was  received  in  obeying  a  special  order 

given  ad  hanc  vicem,  1198. 
assurance  of  master  or  vice  principal  that  the  conditions  were  safe,  1199. 
servant's  assumption  of  a  known  risk  usually  presumed  to  be  voluntary, 
1200. 
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ASSUMPTIOxJ  OF  'RISK.— (continued). 

circumstances  under  which  a,  servant  is  not  deemed  to  have  acted  volun- 
tarily in  exposing  himself  to  a  risk, 
minors,  1201,  a. 
seamen,  1201,  6. 

convicts  whose  labor  is  hired  by  private  employers,  1201,  o. 
statutory    provisions    restricting    servant's    right    to    abandon    employ- 
ment,  1201,   d. 
obligation  of  trainmen  to  complete  their  trip,  1201,  e. 
complaint,  objection,  or  protest  made  or  omitted,  1202. 
§  5.  Assumption  of  risk  considered  with  reference  to   the  servant's  knowledge 
or  ignorance  thereof. 
general  principles  stated,  1165. 

servant  assumes  risks  resulting  from  conditions  for  which  he  is  himself  re- 
sponsible,  1166. 
§  6.  Assumption  of  risk  by  minor  servant. 
ordinary  risks,  1203. 
extraordinary  risks,  1204. 
§  7.  Relation  between  assumption  of  risk  and  contributory  negligence. 
in  general,  1219. 

logical  independence  of  the  two  defenses,  1220. 
contributory  negligence  at  the  time  of  the  injury  material  only  where  there 

has  been  no  assumption  of  risk,   1221. 
cases  not  giving  due  effect  to  this  principle,  1222. 
defenses  confused  owing  to  inaccuracy  of  terminology, 
in  general,  1223. 

illustrative  cases  from  various  jurisdictions,  1223,  note  3. 
doctrinal  confusion  between  the  defenses,  1224. 
discussion  of  the  confusion,  1225. 

ASSURANCE  OF  SAFETY, 
introductory,   1369. 

necessity  of  proving  that  an  assurance  of  safety  was  given,  1370. 
— and  was  the  inducing  motive  of  the  servant's  act,  1370a. 
— and  given  by  the  master  or  an  employee  who  represented  him,  1371. 
— and  was  given  negligently,  1372. 

general  doctrine  as  to  the  effect  of  an  assurance  of  safety,  1373. 
rationale  of  doctrine,  1374. 

assumption  of  risk,  when  available  as  a  defense,  1375,  1190,  note  7;   1199. 
contributory  negligence  in  undertaking  or  continuing  the  work,  1376. 
— in  respect  to  the  manner  of  performing  the  work,  1377. 
effect  of  combination  of  promise  to  remedy  and  assurance  of  safety,  1342, 

1369. 
representative  character  of  servant  giving,   1526,   6. 

effect  of,  on  master's  liability  for  injuries  to  servant,  under  the  civil  law, 
1984. 

ATTACHMENT. 

of  future  wages,  792-794. 

of  wages  already  earned,  effect  of  general  statutes  in  respect  of,  791. 


INDEX.  9671 

(Beferences  are  to  aections) 
ATTACHMENT—  ( continued ) . 

effect  of  attachment  of  employer's  property  on  statutes  aflfording  a  privi- 
lege of  wages  under  the  civil  law,  765,  h. 
liability  of  corporation   for  malicious   attachment  of  property  by  servant, 
2505a,  note  4    (c). 

ATTEMPT. 

unsuccessful  attempt  to  entice  as  an  offense,  2619. 

ATTENTION. 

effect  of  servant's  absorption  in  work  upon  assumption  of  risk,  1193. 
master  not  bound  to  anticipate  that  servant's  attention  will  be  diverted  by 

fellow   servant,   1049. 
See  also  Forgetfulness. 

ATTORNEY  OR  SOLICITOR. 

reasonableness  of  restrictive  stipulations  in  contract  of  employment,  307, 
note  1    (b). 

ATTORNEYS'  FEES. 

statutes  enabling  employees  to  recover  attorneys'  fees  and  special  penalties 

in  actions  for  wages,  867,  868. 
validity  of  these  statutes,  2838. 

AUSTRALIA. 

doctrine  that  general  manager  is  not  a  vice  principal,  1457,  note  6. 
statutes, 

as  to  constitutionality  of  these  statutes,  see  Constitutional  Law. 

alien  labor  law,  151,  a. 

enactments  under  which  wages  are  fixed  by  boards  exercising  judicial 

functions,  852. 
relative  to  the  quality  of  accommodation,  food,  etc.,  to  be  furnished  to 

sheep  shearers,  1893. 
relating  to  arbitration  and  conciliation  of  trade  disputes,  summarized 
and  construed,  2770-2780. 

AUSTRIA. 

availability  of  defense  of  common  employment  in,  1991,  d. 

AUTHENTICATION. 

authentication  of  contract  of  apprenticeship  by  writing,  2082,  2093. 

AUTOMATIC. 

master's  liability  for  injuries  caused  by  defects  which  permit  machinery 
to  move  automatically,  977,  note  1   (m)  ;  994. 

duty  of  railroad  company  to  promulgate  rules  to  prevent  the  automatic 
movement  of  cars,  1127. 

applicability  of  maxim  res  ipsa  loquitur  where  machinery  starts  automatic- 
ally, 1601,  note  10. 

AUTOMOBILES. 

chauffeurs  of,  servants  of  whom,  56,  note  1   (e). 


9672  INDEX. 

(References  are  to  sections) 
AWARD. 

of  tribunal  for  arbitration  of  industrial  disputes,  force  and  effect  of,  2777. 

AWNINGS. 

liability  of  master  to  person  to  whom  he  owes  no  contractual  duty  for  negli- 
gence of  servant  in  connection  with  the  manipulation  of  awn- 
ings, 2316,  g. 


B 


BAD  HABITS. 
See  Habits. 


BAGGAGE. 

liability  of  carriers  of  passengers  for  torts  of  their  servants  in  respect  of 
baggage,  2336. 

BAGGAGE  MASTERS. 

master's  liability  for  negligence  of,  to  persons  to  whom   he   owes  no  con- 
tractual duty,  2302,  d. 

BAGGAGEMEN. 

baggagemen  as  fellow  servants  of  servants  handling  trains,  1432,  note  1   (e). 
liability  of  master  for  negligence  of  baggagemen  to  persons  to  whom  he  owes 

no  contractual  duty,  2305,  d. 
ejection  of  trespassers  from  trains  by  baggagemen,  2355,  c. 
See  also  Railroads,  §  9. 

BAILEE. 

distinction  between  bailee  and  servant, 
in  general,  75. 

relationship  between  the  proprietor  and  driver  of  »  cab,  75a. 
relationship  between  the  owner  of  an  omnibus  and  driver,  76,  a. 
relationship  between  the  owner  and  the  hirer  of  a  traction  engine,  76,  B. 
relationship  between  an  employer  and  employee  engaged  to  sell  goods, 

76,  c. 
relationship  between  a  merchant  and  a  master  porter,  76,  d. 
relation  of  servants  of  bailee  to  bailor,  41a. 
liability  of  bailees  for  negligence  of  their  servants,  2338. 
liability  of  bailee  for  wilful  tort  committed  by  servant  upon  property   of 

bailor,  2460. 
civil  liability  of,  in  respect  of  larceny  by  servant,  2489. 

BAILMENT. 

as  distinguished  from  service,  75. 

liability  of  master  for  fraud  of  servant  in  connection  with, 

doctrine  that  bailee  ia  not  bound,  2386. 

doctrine  that  bailee  is  bound,  2387. 

discussion  of  conflict  of  doctrines,  2388. 
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BAKERIES. 

statutes  relative  to  the  sanitary  condition  of  bakeries,  1864. 

BALLASTING. 

duty  of  master  in  respect  to  ballasting  road  for  operation  of  construction 

train,  984,  note  6. 
See  also  Railroads. 

BANKRUPTCY. 

of  master,  as  terminating  contract  of  employment,  223. 

of  servant,  as  terminating  contract  of  employment,  223a. 

amount  of  wages  recoverable  where  work  is  interrupted  by  the  issuance  of 
a  commission  in  bankruptcy,  527a,  528. 

effect  of,  on  servant's  right  to  his  earnings,  617,  618. 

bankrupt's  right  to  his  children's  earnings,  how  far  an  asset  of  his  estate, 
619. 

liability  of  estate  of  bankrupt  for  remuneration  of  servants,  669. 

text  of  English  act  according  priority  to  claims  for  wages,  708. 

text  of  Scotch  act  according  priority  to  claims  for  wages,  709. 

text  of  acts  in  English  colonies  relating  to  bankruptcy  and  insolvency  ac- 
cording priority  to  claims  for  wages,  710. 

text  of  United  States  act  according  priority  to  claims  for  wages,  717. 

of  employer  as  affecting  rights  of  workmen  under  English  compensation  act, 
1817. 

employees  within  the  purview  of  the  English  and  colonial  bankruptcy  acts, 
1942. 

employees  within  the  purview  of  the  United  States  bankruptcy  acts,  1943. 

assignment  of  apprenticeship  as  an  incident  of  proceedings  in,  2144. 

effect  of  bankruptcy  of  master  on  apprenticeship,  2214. 

BANKS. 

reasonableness   of  restrictive  stipulations   in  contract  of  employment,   307, 

note  1   (e). 
liability  of  master  for  fraud  of  servant  in  respect  of  the  business  of  banks, 

2391. 
personal  liability  of  officers  of,  for  permitting  account  to  be  overdrawn,  2584. 

BANKS  OP  EARTH. 

imputed  knowledge  of  servant  as  to  risks  due  to  working  in  the  vicinity  of, 

1321,  note  1   (j)  ;  1323,  note  1   (cc). 
duty  of  servant  working  in  vicinity  of,  to  inspect,  1334,  note  1   (x). 

BANNERS. 

right  of  strikers  to  display,  announcing  pendency  of  strike,  2707. 
display  of,  in  furtherance  of  boycott,  2729. 

BARE  LICENSEE. 

liability  of  master  for  tort  of  servant  to,  considered  with  reference  to  the 

nature  of  the  duty  owed,  2502. 
See  also  Volunteers. 
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BELIEF. 

that  plaintiflf's  employment  violates  agreement  between  union  and  em- 
ployer, no  justification  for  inducing  wrongful  discharge,  2G71. 

BELTING. 

imputed  knowledge  of  servant  as  to  risks  relative  to  belting,  1313,  note  1 

(p)  ;  1314,  note  2   (1)  ;   1323,  note  1   (u). 
imputed  knowledge  of  minor  servant  as  to  risks  due  to  the  use  of,  1318, 

note  1    (o). 
See  also  generally.  Machinery. 

BELT  SHIFTERS. 

statutes  requiring  belts  to  be  equipped  with,  1855,  1856. 

BENEFIT. 

liability  of  master  for  wrongful  act  of  servant  done  for  his  benefit,  2286. 

— not  done  for  his  benefit,  2287. 

liability  of  master  for  wrongful  act  done  by  servant  for  benefit  of  himself, 
2288. 

master's  liability  for  tort  of  servant  where  wrongful  act  was  done  for  bene- 
fit of  third  person,  2289. 

absence  of  benefit  to  employer  as  affecting  right  of  action  for  fraud  of  serv- 
ant, 2395. 

to  actor  as  justifying  interference  with  another's  business  or  employment, 
2660. 

BENEFITS. 

effect  of  acceptance  of,  from  relief  association  upon  right  to  sue  for  dam- 
ages, 1923-1928. 

BEST. 

master  not  required  to  furnish  "best"  appliances,  935. 

BEST  AND  SECONDABY  EVIDENCE. 

evidence  to  prove  terms  of  contract  in  respect  to  wages,  432,  t. 
in  employers'  liability  cases,  1595. 

BILL  IN  EQUITY. 

sufiiciency  of,  in  suit  to  enjoin  boycott,  2741,  note  1   (b). 

sufficiency  of,  in  suit  to  enjoin  interference  with  labor  supply,  2715,  note  1. 

BILLS  OF  LADING. 

liability  of  master  for  fraud  of  servant  in  relation  to,  2384^2389. 
duty  or  obligation  to  load  or  unload  vessel,  as  affected  by  strike,  2763. 
construction   and  effect  of  provisions   against  liability  for  nonperformance 
occasioned  by  strikes,  2764. 

BLACKLISTING, 
in  general,  2028. 

notices   exchanged   between   different   employers   in  the  same   line   of   busi- 
ness, 
actions  for  libel,  2029,  o. 
actions  for  conspiracy,  2029,  &. 
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BLACKXISTING —  ( continued) . 

actions  on  the  case,  2029,  c. 
suits   for  an   injunction,   2029,   d. 
notices   circulated   amongst  the  coemployees   of   the  person   to  whom  they 

relate,  2030. 
statutes  with  regard  to  blacklisting,  2031. 

As  to  the  constitutionality  of  these  statutes,  see  Constitutional  Law. 
interference  with  another's  employment  by,  2678. 

BLASTING. 

See  also  Explosives. 

care  used  by  master   in  work   of,   must   be   proportionate   to   danger,   908, 

note  9. 
duty  of  master  to  warn  servant  in  respect  to  transitory  dangers  from,  1112, 

note  10. 
as  mere  detail  of  work,  1540,  note  1    (n). 

inspection  incidental  to  the  details  of,  as  delegable  duty,  1550,  note  i   (e). 
efiFect  of  general  statutes  requiring  notice  of  blasts  to  be  given,   upon  the 

extent  of  the  employer's  liability  for  injuries  to  his  servants, 

1640,  note  1    (d). 

BLEACHING  OR  DYEING  WORKS. 

scope  of  these  words  as  used  in  the  English  factory  act,  1870,  f. 

BLOOD  POISONING. 

as  accident  under  the  English  compensation  act,  1805. 

BOARD. 

recovery  in  respect  of  money  allowed  for  board,  as  wages,  456a. 

BOARDER. 

recovery  of  wages  for  services  rendered  by  boarder,  584,  note  6. 

BOARDING-HOUSE  KEEPERS. 

liability  of,  for  negligence  of  their  servants,  2339. 

BOARDS. 

servant  selecting  one  from  general  supply,  mere  fellow  servant,  1533,  note  1. 

BODILY  PAIN. 
See  Pain. 

BODILY  QUALITIES. 
See  Competency. 

BOILERS. 

rule  that  care  exercised  by  persons  using,  is  to  be  proportioned  to  the 
dangers  to  which  the  servant  is  exposed,  908,  note  10. 

liability  of  master  for  defects  in  boilers  of  locomotives,  987,  note  1  (a)  : 
991. 

effect  of  statute  requiring  steam  boilers  to  be  tested  upon  master's  common- 
law  duty  of  inspection,  1062,  note  7. 

duty  to  maintain  safe,  nondelegable,  1498,  note  6    (r). 
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BOILERS—  ( contimted ) . 

statutes  relative  to  the  safety  of,  1857,  u,. 

statutory  requirements  in  regard  to  the  safety  of  steam  boilers  in  mines, 

1886. 
See  also  generally,  Machinery. 

BOLTS. 

with  what  frequency  inspections  should  be  made,  1060,  note  2    (o). 

BOND. 

statutory  bond  taken  from  contractor  for  payment  of  laborers  under  statutes 

enacted  especially  for  the  protection  of  laborers  employed  by 

independent  contractors,  783,  6. 
right  of  action  upon  bonds  required  from  contractors  as  security  for  the 

payment  of  wages  in  action  under  statute  for  the  protection  of 

laborers  employed  by   independent  contractors,   788,  o. 
master's  liability  for  fraud  of  servant  in  respect  of  bonds,  2390. 

BOOKKEEPERS. 

who  are,  under  master  and  servant  statutes,  1949,  d. 

BOOKS. 

right  of  parties  in  regard  to  books  written  by  servant,  2049,  2053,  2054. 

BOTTLES. 

imputed  knowledge  of  minor  servant  of  risks  from  handling  glass  bottles, 
1318,  note  1    (y). 

BOTTLE-WASHING  WORKS. 

scope  of  these  words  as  used  in  the  English  factory  act,  1870,  h. 

BOYCOTTS. 

See  also  Interference  with  Another's  Business  or  Employment, 
scope  and  introduction,  2719. 
definition  and  description  of  boycotts,  2720. 
classification  of  boycotts,  2721. 
essential  elements  of  boycotts,  2722. 
judicial  theories  of  tort  involved  in  boycotting,  2723. 
right  of  individual  to  refuse  to  deal  with  another,  2724. 
right  to  combine  to  refuse  to  deal  with  another,  2725. 
right  to  request  public  not  to  deal  with  person  boycotted,  2726. 
threats  and  intimidation;  in  general,  2727. 
circulars  and  newspaper  articles,  2728. 
banners  and  placards,  2729. 
unfair  lists,  2730. 

picketing  and  physical  intimidation,  2731. 

right  to  notify  third  persons  not  to  deal  with  person  boycotted  where  their 
failure  to  comply  will  cause  them  to  lose  the  services  or  patron- 
age of  those  responsible  for  the  notification. 

generally,  2732. 

under  penalty  of  loss  of  patronage,  2733. 

under  penalty  of  having  strike  called,  2734. 
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BOYCOTTS—  ( continued ) . 

right  to  refuse  to  handle  goods,  2735. 

right  to  refuse  to  work  on  same  job,  2736. 

right  of  railway  employees  to  refuse  to  handle  cars  or  freight  in  furtherance 

of  strike  against  owner  of  cars  or  carrier  of  freight,  2737. 
right  of  person   injured  to   complain  of  by-law  by  which  the   combination 

against  him   is  made  effective,  2738. 
right  of  association  to  require  nonmember  to  pay  a  fine  upon  pain  of  loss 

of  patronage,  2739. 
effect   of   statutes   permitting  workmen   to   combine,   upon   legality   of   boy- 
cott, 2740. 
remedies  of  person  aggrieved  by  boycott, 
actions  for  damages,  2741. 
injunctive  relief, 

right  to,  in  general,  2742,  a. 

considerations  affecting  complainant's  right  to  relief,  2742,  &. 
parties  against  whom  injunction  granted,  2742,  c. 
extent  of  relief  granted,  2742,  d. 
contempt,  2742,  e. 
criminal  liability,  2743. 

request  not  to  patronize  no  violation  of  statute  against  conspiring 
forcibly  to  prevent  another  from  exercising  his  lawful  calling, 
2726. 
liability  of  employer  for  interference  with  his  employees'  patronage  of  an- 
other, 2744. 
boycotting  of  nonunion  laborers  not  purpose  of  statute  for  protection  of 
union  labels,  2786. 

BRAKEMAN. 

See  Kailroads,  §  9. 

BRAKES. 

See  Railroads,  §  18. 

BRIDGE. 

duty  to  provide  safe,  nondelegable,  1497,  note  7   (d) ;  1498,  note  6   (h). 
imputed  knowledge  of  servant  as  to  risks  arising  from  the  unsafe  condition 

of  bridges,  1323,  note  1   (f). 
master's  liability  for  injuries  caused  by  defects  in,  996,  note  1    (c). 
See  also  Railroads,  §  11. 

BRITISH  COLONIES. 

status  of  servant  receiving  share  of  profits  in,  69,  note  1;  70,  note  3. 

statutes  affording  priority  to  claims  for  wages,  710. 

voluntary    acceptance    of    extraordinary    risks    when    appreciated,    1293,    a; 

1294,  a. 
summary  of  decisions  as  to  superior  servant  doctrine,  1478. 
duty  to  see  that  inorganic  instrumentalities  of  work  are  reasonably  safe  as 

nondelegable,   1497. 
theory  that  master  is  never  liable  for  negligence  in  regard  to  inspection  and 

repair,  1549,  note  1. 
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liability  of  carrier  for  wilful  tort  of  servant  on  passenger,  2407. 

places  to  which  the  factory  acts  are  applicable,   1875. 

See  also  the  particular  names  of  such  colonies. 

BRITISH   COLUMBIA, 
statutes, 

alien  labor  law,  150,  c. 

affording   summary    remedies   for   breach    of    contract    of   employment, 

315,  d. 
expressly  or  impliedly  applicable  to  the  earnings  of  married  women,  623. 
creating  absolute  lien  for  wages,  750. 
enacted  especially  for  the  protection  of  laborers  employed  by  independent 

contractors,  781. 
regulating  the  computation  of  wages  in  mines,  840. 
relating  to  the  place  where  wages  are  to  be  paid,  881. 
relative  to  the  working  hours  of  women  and  children,  887. 
employers'  liability  act,  1662. 
compensation  act,   1803. 
efTect   of  employer's  bankruptcy  on  rights  of  workmen  under   English 

compensation  act,  1817. 
restricting  the  employment  of  children,   1898. 
restricting  the  employment  of  women,   1895. 

relative  to  the  health  and  safety  of  employees  in  mines,  1883-1886,  1888. 
relative  to  the  binding  of  apprentices,  2086. 

relative  to  the  binding  of  children  by  courts  or  court  officials,  2108. 
relative  to  the  remuneration  of  apprentices,  2167. 
providing  for  the  release  of  master  or  apprentice,  2193. 
providing  for  the  punishment  of  the  master  or  apprentice,  2193a. 
relative  to  the  making  up  of  lost  time  by  the  apprentice,  2193b. 
relating  to  conciliation  and   arbitration   of   trade  disputes,   2769. 

BROKER. 

right   of  one   having   selling  agency   to   enjoin   unlawful   interference   with 
principal's  labor  supply,  2715,  c. 

BROTHER. 

presumption    that    services   rendered   to    or    by   brothers    and    sisters   were 
gratuitous,  583,  note  5    ( c ) . 

BROTHER-IN-LAW. 

presumption  that  services   rendered  by   or  to  brothers-in-law  or   sisters-in- 
law  were  gratuitous,  583,  note  5   (k). 

BUILDINGS. 

what  is  a  building  under  the  English  compensation  act,  1843,  d. 
"on,  in  or  about,"  under  the  English  compensation  act,  1843. 
See  also  Structures. 

BUILDINGS,  DEMOLITION  OF. 
See  Structures. 


IXUKX.  9679 

(References  arc  to  sections) 
BUILDINGS  IN  COURSE  OF  ERECTION. 
See  Structures. 

BURGLARY. 

sufficiency  of  indictment  for,  as  tested  with  reference  to  character  of  occu- 
pancy of  building  as  servant  or  tenant,  86. 

BUSINESS. 

right  to  immunity  from  interference  with,  see  Interference  with  Another's 

Business   or  Employment, 
right  to  carry  on,  as  property  right,  2655. 

BY-LAWS. 

right  of  person  boycotted  to  complain  of,  2738. 
of  union,  right  of  employer  to  complain  of  operation  of,  2710. 
of  employers'  association  requiring  members  to  employ  union  labor,  validity 
of,  2751. 


CAGE. 

in  mines,  see  Elevator. 

CALIFORNIA. 

status  of  servant  receiving  share  of  profits,  69,  note  1. 

doctrine  of  constructive  service  in,  404,  note  1. 

allowance  of  claim  of  interest  in  action  on  quantum  meruit  for  wages,  578,  a. 

doctrine  that  conformity  to  common  usage  is  not  conclusive  in  the  master's 

favor,  947,  note  5. 
assumption  of   extraordinary   risks   inferred   from  knowledge  thereof,   1182, 

note  1. 
assumption  of  risk  as  a  defense  to  the  master's  breach  of  a  specific  statutory 

duty,  1647a,  note  6. 
confusion  of  assumption  of  risk  and  contributory  negligence,  1223,  note  3. 
doctrine  that  general  manager  is  not  a  vice  principal,  1457,  note  6. 
effect  of  delegation  of  personal  duties  to  independent  contractor,  1487,  note  8. 
summary  of  decisions  as  to  superior  servant  doctrine,  1478. 
vice  principalship   determined  with   reference  to   the   character   of  the   act, 

1479,  note  3. 
theory  that  master   is  never   liable  for  negligence  in   regard  to   inspection 

and  repair,  1549,  note  1. 
effect   of   averment   in   complaint    for   personal    injuries   by   servant   of   his 

freedom  from  contributory  negligence,  1630,  note  3. 
necessity  of  averment  of  servant's  ignorance  of  the  dangerous  conditions  in 

his  action  for  personal  injuries,  1629,  note  7. 
liability  of  carrier  for  wilful  tort  of  servant  on  passenger,  2411. 
rule  as  to  exceptional   liability  for   exemplary   damages  in  actions   against 

master  for  tort  of  servant  in,  2557,  note  1. 
position  of  courts  of,  on  question  of  legality  of  secondary  boycott,  2732. 
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statutes, 

as  to  constitutionality  of  these  statutes,  see  Constitutional  Law. 

•expressly  or  impliedly  applicable  to  the  earnings  of  married  women,  623. 

relative  to  the  assignment  of  wages,  664. 

affording  a  preference  to  claims  for  wages  in  certain  contingencies,  726. 

affording  a  preference  to  wages  in  the  administration  of  decedents'  es- 
tates, 744. 

creating  absolute  lien  for  wages,  750. 

enacted  especially  for  the  protection  of  laborers  employed  by  independent 
contractors,  781. 

providing  for  an  exemption  of  earnings,  797. 

designed  to  secure  the  payment  of  the  full  amount  of  wages  earned,  831. 

regulating  the  rate  of  wages  of  employees  of  the  state  or  a  political 
subdivision  thereof,  847. 

requiring  the  payment  of  wages  at  certain  times,  853. 

enabling  employees  to  recover  attorneys'  fees  and  special  penalties  in 
actions  for  wages,  867. 

declaring  simple  nonpayment  of  wages  to  be  a  penal  offense,  878. 

relating  to  the  place  where  wages  are  to  be  paid,  881. 

relative  to  hours  of  labor  upon  public  work,  884. 

in  private  employments,  886. 

declaratory  of  common-law  principles  as  to  master's  liability,  1653,  1654. 

modifying  the  fellow  servant  rule,  1752,  1752a. 

relative  to  the  safeguarding  of  moving  machinery  and  other  dangerous 
appliances,  1855. 

text  of  compensation  act,  1852   (p.  5521). 

regulating  sanitary  conditions  of  place  of  work,  1862. 

requiring  rolling  stock  on  railroads  to  be  equipped  with  safety  appli- 
ances, 1878. 

relative  to  the  health  and  safety  of  employees  in  mines,  1883-1886,  1888. 

relative  to  appliances  used  in  the  construction  of  buildings,  1892. 

restricting  the  employment  of  children,  1898. 

embodying  the  principle  Respondeat  superior,  2261. 

relative  to  the  authentication  of  contract  of  apprenticeship  by  writing, 
2093,  note  2. 

relative  to  the  binding  of  apprentices,  2086. 

relative  to  the  binding  of  children  by  courts  or  court  officials,  2108. 

relative  to  the  education  of  apprentices,  2158. 

providing  for  the  release  of  master  or  apprentice,  2193. 

relative  to  proceedings   taken  for   the  protection   of   poor   apprentices, 
2193c. 

relating  to  arbitration  and  conciliation  of  labor  disputes,  summarized, 
2768. 

CAMPS. 

right  of  strikers  to  establish,  2707. 

maintenance  of,  in  vicinity  for  purpose  of  coercing  employees  to  join  union, 
as  actionable  wrong,  2718. 
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CANADA. 

doctrine  that  general  manager  is  not  a  vice  principal,  1457,  note  6. 
effect  of  delegation  of  personal  duties  to  independent  contractor,  1487,  note  6. 
industrial  disputes  investigation  act,  1907,  §  60,  conduct  constituting  viola- 
tion of,  2716. 
statutes, 

as  to  constitutionality  of  these  statutes,  see  Constitutional  Law. 

alien  labor  law,  150,  a. 

imposing  upon  directors  of  companies  personal  liability  for  the  wages 

of  the  companies'  employees,  780. 
declaring  stockholders  to  be   individually  liable  for  the  wages   of   em- 
ployees, 770. 
relative  to  the  blocking  of  frogs,  guard  rails,  and  switches,  1877,  note  1. 
against  unlawful  picketing,  summarized  and  construed,  2706,  6. 
relating  to  arbitration  of  trade  disputes,  2769. 
punishing  inciting  of  strike  prior  to  or  during  reference  to  arbitration, 

what  constitutes  violation  of,  2781. 
punishing  lockout  of  employees  prior  to  or  during  reference  to  arbitra- 
tion, what  constitutes  violation  of,  2782. 

CANALS. 

liability  of  master  for  negligence  of  servants  working  on,  to  persons  to  whom 
he  owes  no  contractual  duty,  2303. 

CANT  HOOK. 

as  simple  tool,  924a,  notes  9,  10. 

CAR. 

See  Railroads,  §  18. 

CAR  CLEANER. 

See  Railroads,  §  9. 

CARE. 

what  degree  of  care  the  master  is  bound  to  exercise  for  the  protection  of 
his   servant, 
master  bound  to  exercise  as  much  care  as  a  prudent  man  would  exercise 

under  the  circumstances,  906. 
master  not  bound  to  exercise  more  care  than  a  prudent  man,  907. 
care  exercised  to  be  proportioned  to  the  dangers  to  which  the  servant 
is  exposed, 
rule  applied  to  the  disadvantage  of  the  master,  908,  a. 
rule  applied  to  the  advantage  of  the  master,  908,  6. 
implication  from  master's  violation  of  or  compliance  with  a  rule  made  by 

himself  as  to  his  exercise  of  due  care,  909. 
right  to  rely  upon  the  recommendation  and  advice  of  others,  910. 
comparison  between  the  degree  of  care  owed  to  servant  and  to  stranger,  911. 
what  degree  of  care  the  master  is  bound  to  exercise  with  regard  to  minor 
servant, 
negligence  not  inferable  from  the  mere  employment  of  a  minor  to  do 

dangerous  work,  912. 
M.  &  S.  Vol.  VIII.— 606. 
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greater  care  must  be  exercised  for  the  protection  of  young  servants,  913. 
limits  of  this  obligation,  914. 

employment  of  minor  without  father's  consent,  915. 
standard  of,  obligatory  upon  master  in  regard  to  the  selection  of  serv- 
ants, 1081. 
in  the  selection  and  retention  of  servants  as  modified  by  the  exigencies  of 

the  particular  service,  1081,  note  8. 
duty  of  servant  to  use  due  care  for  his  own  safety,  1227. 
duty  of  servant  to  use  care  and  diligence  generally,  293. 

CAR  HOSTLER. 

as  fellow  servant  of  other  employees,  see  Railroads,  §§  6,  7. 

CAR  INSPECTORS. 
See  Railroads,  §  9. 

CAR  REPAIRER. 

See  Railroads,  §  9. 

CARRIERS. 
§  1.  In  general. 

status  of  servants  vporking  for  connecting  carriers,  43. 
§  2.  Liability  of,  for  torts  of  servants. 

as  to  liability  of  carriers  for  various  tortious  acts  of  their  servants,  see 

generally,  Torts, 
liability  of,  for  negligence  of  servants,  to  persons  to  whom  they  owe  no 
contractual  duty, 
common  carriers,  2329. 
other  carriers,  2330. 
carriers  of  passengers,  2331-2334. 

— in  respect  of  the  medical  treatment  of  passengers,  2335. 
— in  respect  to  the  baggage  of  passengers,  2336. 
liability  of,  for  acts  of  servant  in  systematically  refusing  to  deliver  goods 

to  drayman,  2399,  d. 
liability  of,  for  act  of  servant  in  unfairly  discriminating  against  shipper  in 

assignment  of  cars,  2401. 
civil  liability  of,  in  respect  of  larceny  by  servants,  2485-2487. 
liability  of,  for  wilful  torts  of  servants  to  passengers,  2406,  et  seq.     For 
analysis  of  this  subject,  see  Torts,  §  14. 
§  3.  Liahility  of,  as  affected  hy  strikes. 

right  to  sell  perishable  property  delayed  by  strike,  2759. 

duty  to  protect  passengers  from  strikers,  2757. 

contractual  exemption  of,  from  liability  for  loss  or  damage  by  fire,  whether 

covers  fire  set  by  strikers,  2759. 
validity   of   carrier's   stipulation   against   liability  for   delay   occasioned   by 

strike,  as  affected  by  Harter  act,  2764,  a. 
strike  clause  does  not  exempt,  from  liability  for  negligence,  2764,  a. 
validity  of  stipulation  for  exemption  from  liability  for  loss  through  delay 
occasioned  by  strike,  2764,  a. 
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construction  and  effect  of  provisions  against  liability  for  nonperformance 

occasioned  by  strikes,  2764. 
duty  of,  to  transport  without  deviation  as  affected  by  strike,  2761. 

CARS  BELONGING  TO  OTHER  COMPANIES. 
See  Foreign  Cars. 

CAR  SHOP  EMPLOYEE. 
See  Railroads,  §  9, 

CAR  STARTER. 

as  fellow  servant  of  a  motonnan  under  the  Missouri  fellow  servant  act,  1784, 
note  20. 

CARTMEN. 

See  Drayman. 

CATTLE. 

See  Animals. 

CATTLE  CHUTE. 

See  Railroads,  §  16. 

CATTLE  GUARDS. 

effect  of  general  statutes  requiring  railroads  to  fence  their  right  of  way  upon 
the  extent  of  their  liability  for  injuries  to  servants,  1640, 
note  1   (c). 

CAUSATION. 
§  1.  In  general. 

servant's  negligence  not  a  bar  to  his  action  unless  it  is  an  efficient  cause  of 

his  injury,  1237,  1238. 
violation  of  rule,   order,   or  warning  as   proximate   cause   of   injury,    1238, 

notes  2,  3. 
servant's  negligence  not  a  bar  to  the  action  if  it  is  merely  a  condition  to 

the  injury,  1240. 
unguarded  condition  of  machinery  as  proximate  cause,  where  an  immediate 

cause  of  injury  is  a  nonculpable  act,  3856,  note  14. 
proximate  cause  of  injury  caused  by  slipping  and  falling  against  unguarded 

machinery,   1575,   note   1    (a),    (b)  ;    1856,   note  14. 
application  of  rule  of,  in  action  for  injuries  to  servant  under  the  civil  law, 

1987. 
necessity   of  showing  proximate   connection   between  wrong  and   injury   in 

action  against  master  for  tort  of  servant,  2528. 
proximate  cause  of  injury  to  minor  employed  without  the  parent's  consent, 

2646. 
§  2.  General  principles  of,  as  applied  in  employers'  liability  cases. 

necessity  of  proving  tliat  the  negligence  alleged  was  the  cause  of  the  injury, 

1570. 
breach  of  statutes  and  ordinances,  1570,  note  5   (a). 
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defective  condition  or  arrangement  of  inorganic  instrumentalities,  3570, 

note  5  (b). 
incompetency  of  fellow  servant,  1570,  note  5   (c). 
insufficient  number  of  servants,  1570,  note  5   (d). 
vicious  animals,  1570,  note  5   (e). 
defective  system,  1570,  note  5   (f ) . 
failure  to  instruct  or  warn,  1570,  note  5   (g). 

negligence  in  regard  to  the  details  of  the  work,  1570,  note  5   (h). 
— and  also  the  proximate  cause  of  the  injury,  1571. 
proximity  of  cause  where  injured  minor  is  employed  in  contravention   of 

statute,  1571a. 
province  of  court  and  jury,  1572. 
§  3.  Intervening  cause. 
in  general,  1573. 

operation  of  nonresponsible  agencies,  1574. 
nonculpable  acts  of  responsible  actors,  1675. 
culpable  act  of  responsible  actors, 
negligence  of  coservant,   1576. 
negligence  of  injured  servant  himself,  1577. 
master  liable  where  his  own  negligence  intervenes  between  a  delinquent  co- 
servant's  negligence  and  the  injury,  1578. 
— or  between  the  negligence  of  the  servant  himself  and  the  injury,  1579. 
§  4.  Concurrent  causes. 
in  general,  1580. 

master  liable  where  his  own  antecedent  negligence  and  a  subsequent  delin- 
quency of  coservant  are  both  efficient  causes  of  the  injury, 
in  general,  1581,  a. 
illustrative  cases, 

negligence  in  respect  to  official  acts,  1581,  note  8   (a). 

nonperformance  of  statutory  duty,  1581,  note  8    (b). 

nonperformance  of  personal  non-delegable  duties,  1581,  note  8  (bb). 

defective  roadbed,  1581,  note  8    (c). 

defective  switches,  1581,  note  8   (d). 

dangerous  objects  close  to  tracks,  1581,  note  8    (e). 

defective  bridges,  1581,  note  8    (f). 

Improper  making  up  of  trains,   1581,  note  8    (g). 

lack  of  proper  illumination,  1581,  note  8   (h). 

uncovered  machinery,  1581,  note  8   (i). 

defective  scaffolds,  1581,  note  8    (j). 

other  abnormal  dangers  of  place  of  work,  1581,  note  8   (k). 

defective  oars,  1581,  note  8   (1). 

defective  locomotives,  1581,  note  8    (m). 

defective  hand  cars,  1581,  note  8   (n). 

defective  machinery  and  tools  generally,  1581,  note  8    (o). 

employment  of  unfit  servant,  1581,  note  8   (p). 

employment  of  an  inadequate  number  of  servants,  1581,  note  8   (q). 

defective  system,  1581,  note  8   (r). 
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failure  to  carry  out  regulations,  1581,  note  8    (s). 
failure  to  warn  as  to  abnormal  dangers,  1581,  nota  8    (t). 
master   liable  where   he  or  his   vice  principal   directed  the  details   of  the 

work,  1582. 
negligence  of  fellow  servant  concurring  with  that  of  injured  servant,  1239. 
§  5.  Proximate  cause  in  interference  cases. 

must  be  causal  connection  between  boycott  and  damage,  2741. 
refusal  of  owner  of  building  to  discharge  nonunion  workmen  as  proximate 
cause  of  failure  of  plastering  contractor  to  perform  contract, 
2755. 
of  discharge,  complaint  to  plaintiff's  employer  as,  2685. 

act  of  employer's  association  as  cause  of  failure  to  obtain  employment,  2685. 
act  tending  to  interfere  with  another's  employment,  as  proximate  cause  of 
his  discharge,  2685. 

CERTIFICATES. 

of  competency  as  circumstance  bearing  upon  the  question  of  the  servant's 

competency,  1095. 
effect  of  requiring  master  to  employ  servants  holding,  1435a. 

CERTIORARI. 

to  review  decision  of  arbitration  tribunal,  2880,  B. 

CHAINS. 

master's  liability  for  injuries  caused  by  defects  in  chains,  989,  note  2. 
with  what  frequency  inspections  should  be  made,  1060,  note  2    (m). 
duty  of  servant  to  inspect,  1334,  note  1   (s). 

CHANGING  CONDITIONS. 

limitations  on  master's  duty  where  progress  of  the  work  causes  changing 
conditions,  924. 

rule  as  to  master's  nonliability  for  risks  caused  by,  as  exception  to  doc- 
trine that  master's  duty  are  continuous,  1009,  note  3a. 

duty  of  inspection  with  regard  to  conditions  arising  from,  1056,  notes  9,  10; 
1066. 

master's  duty  to  warn  servant  of  material  changes  in  conditions  surround- 
ing work,  1146,  note  3. 

dangers  arising  from,  master  not  liable  for  failure  to  give  warning,  1113^ 
1144,  1531. 

dangers  caused  by,  as  details  of  the  work,  1518,  1542. 

assumption  of  risks  incident  to,  1177. 

CHARACTER  OF  ACT. 

as  test  of  vice  principalship — in  general,  1480-1483. 
See  also  Fellow  Servants. 

CHARACTER  OF  SERVANT. 

for  defamation  of  servant's  character  by  master,  see  Libel  and  Slander. 
See  also  Libel  and  Slander,  generally. 
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duty  of  master  to  give  certificate  of  character  to  servant, 
master  not  bound  to  give  character  to  his  servant,  2013. 
master's  duty  as  affected  by  statute,  2014. 
liability  of  employer  for  defacement  of  written  character  or  license,  2032. 
liability  for  giving  or  procuring  a  false  character, 
civil  liability,  2033,  a. 
criminal  liability,  2033,  6. 
as  justifying  interference  with  another's  employment,  2681. 

CHARITABLE  INSTITUTIONS. 

liability  of,  for  injuries  to  one  of  its  servants,  1613,  note  8. 
'         liability  of,  for  torts  of  its  servants,  2506. 

CHARTER  PARTY. 

strike  as  affecting  obligations  under,  2755. 

duty  or  obligation  to  load  or  unload  vessel,  2763. 
construction  and  effect  of  provisions   against   liability  for  nonperformance 
occasioned  by  strikes,  2764. 

CHASTISEMENT. 
See  Punishment. 

CHATTELS. 

See  Personal  Property. 

CHAUFFEURS. 

of  hired  automobiles,  servants  of  whom,  56,  note  1   (e). 

CHILDREN. 

See  Infanta. 

CHISELS. 

as  simple  tools,  924a,  note  9. 

assumption  of  risks  from  chips  flying  from,  1173,  note  1   (q). 
imputed  knowledge  of  minor  servant  as  to  rislcs  due  to  use  of,  1318,  mote 
1   (cc). 

CIRCULARS. 

right  of  strikers  to  present  cause  to  public  in,  2707. 

injunction  against  use  of,  in  furtherance  of  boycott,  not  granted  where  com- 
plainant has  employed  similar  method,  2742,  6. 

in  furtherance  of  boycott,  2728. 

distribution  of,  as  violation  of  statute  punishing  conspiracy  to  prevent  an- 
other from  exercising  a  lawful  trade  or  calling,  2743. 

CIRCUMSTANTIAL  EVIDENCE. 

master's  negligence  may  be  shown  by,  1602,  note  3. 

— and  that  it  was  the  proximate  cause  of  the  injury,  1603,  note  8. 

CITIZEN. 

unincorporated  labor  union  not,  for  purpose  of  Federal  jurisdiction,  2748. 


INDEX.  9687 

(References  are  to  aections) 
CIVIL  ENGINEERS. 

liability  of  master  for  negligence  of,  to  persons  to  whom  he  owes  no  con- 
tractual duty,  2305,  i. 

CIVIL  LAW. 

See  also  Scotland;  Quebec;  Louisiana. 
S  1.  In  general. 

status  of  servant  participating  in  profits,  74a. 
duration  of  contracts  of  hiring  without  mention  of  time,  166. 
effect  of  intervals  at  which  the  wages  are  payable  upon  the  duration  of  con- 
tract of  hiring  without  mention  of  time,  169. 
remedial  rights  of  wrongfully  dismissed  servant  under,  412-416. 
doctrine  of,  in  respect  to  validity  of  contracts  of  apprenticeship,  2080. 
S  2.  Wages  recoverable  under. 

wages  recoverable  by  rightfully  dismissed  servant  before  the  completion  o* 

the  term,  486. 
wages  recoverable  where   servant  withdraws   from  employment  for   a  valid 

reason,  490. 
wages  recoverable  by  servant  who  wrongfully  withdraws  from  the  employ- 
ment, 505. 
doctrine  as  to  amount  recoverable  as  wages,  where  performance  of  the  work 
is  temporarily  interrupted  by  reason  of  the  physical  disability 
of  the  servant,  522. 
under  what  circumstances  recovery  may  be  had  for  extra  work  under,  557. 
recovery  of  wages  on  quantum  meruit  under,  549. 
recovery   of   remuneration   for   services   rendered   by   members   of   the   same 

family  to  one  another,  610-612. 
effect  of  death  of  master  on  amount  of  wages  recoverable,  514. 
effect  of  death  of  servant  during  stipulated  term  on  amount  of  wages  recover- 
able, 516. 
effect  of  death  of  servant  during  stipulated  term  on  amount  of  wages  recover- 
able, 517. 
marriage  of  minor,  how  far  affecting  the  parental  right  to  earnings  of  child, 

645,  6. 
defective  performance  of  contract,  how  far  a  ground  for  reducing  the  amount 

recoverable  in  an  action  for  wages,  701. 
defective  performance  of  entire  contract  as  defense  to  action  for  wages,  697. 
statute  of  limitations  as  a  defense  to  an  action  for  wages,  703. 
claims  excepted  from  the  operation  of  statutes  relating  to  the  seizure  of  wages 
by  judicial  process  in  civil  law  jurisdictions,  803,  h. 
%  3.  Employers'  liability  under  the  civil  law  and  the  systems  founded  thereon. 
duties  of  employers  to  their  servants, 
in  general,  1977. 

duty  of  employer  as  to  appliances  and  place  of  work,  1978. 
— as  to  methods  of  work,  1979. 
— as  to  rules  and  regulations,  1980. 
— as  to  the  employment  of  competent  servants,  1981. 
— as  to  instruction  and  warning,  1982. 
duty  to  save  life  of  imperiled  servant,  1983. 
assurance  of  safety,  1984. 
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liability  to  servants  working  outside  the  scope  of  their  employment,  1985. 
obligations  of  an  employer  not  owed  to  volunteers,  1986. 
causation,  1987. 
defenses  available  to  employers, 
assumption  of  risk,  1988. 
volenti  non  fit  injuria,  1989. 
contributory   negligence,    1990. 
common  employment, 
Scotland,  1991,  o. 
France,  1991,  6. 
Italy  and  Switzerland,  1991,  a. 
Germany  arid  Austria,  1991,  d. 
Quebec,  1991,  e, 
Mexico,  1991,  f. 
§  4.  Liahility  of  master  for  torts  of  servants  under. 

liability  of  master  for  torts  committed  by  slaves  in  civil  law  jurisdictions, 

2228,  6. 
influence  of  civil  law  upon  doctrine  of  Respondeat  superior,  2236,  6. 
liability  of  husband  for  tortious  acts  of  his  wife,  2267. 
liability  of  parent  with  respect  to  the  torts  of  their  minor  children,  2272. 
doctrine  of,  as  to  civil  liability  of  innkeeper  in  respect  of  larceny  by  servant 
2488,  6. 

CLASSES  OF  SERVANTS  UNDER  STATUTES, 
introductory,  1940. 

scope  as  dependent  upon  the  character  of  the  service  rendered,  1941. 
employees  entitled  to  a  preference  under  the  English  and  Colonial  bankruptcy 
and  insolvency  acts, 
scope  of  acts  as  indicated  by  the  reasons  for  allowing  the  preference, 

1942,  a. 
footing  on  which  these  acts  are  to  be  construed,  1942,  B. 
meaning  attached  to  the  specific  expressions  used  to  designate  the  pre- 
ferred classes  of  employees,  1942,  c. 
scope  of  statutes  considered  with  reference  to  the  character  of  the  remun- 
eration, 1942,  d. 
preference  as  dependent  upon  the  fact  of  the  employer's  being  a  trader, 

1942,  e. 
Scotch  act  of  sederunt  of  1779,  1942,  /. 
— under  the  United  States  bankruptcy  acts, 

reasons  for  allowing  the  preference,  1943,  a. 
footing  upon  which  these  acts  are  to  be  construed,  1943,  6. 
meaning  attached  to  the  specific  expressions  used  to  designate  the  pre- 
ferred classes  of  employees,  1943,  c. 
scope  of  act  considered  with  reference  to  the  character  of  the  remunera- 
tion, 1943,  d. 
— ^under  other  American  statutes  giving  a  priority  to  claims  for  wages.    Gen- 
erally, 
scope  of  the  statutes  as  indicated  by  the  reasons  for  their  enactment, 
1944,  a. 
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CLASSES  OF  SERVANTS  UNDER  STATUTES— (cow*imted). 
upon  what  footing  they  are  construed,  1944,  6. 

scope  of  statutes  considered  with  reference  to  the  character  of  the  re- 
muneration, 1944,  c. 
— ^to  the  fact  that  tlie  employer  is  or  is  not  a  corporation,  1944,  d. 
— ^to  the  exhaustive  character  of  the  enumeration  of  the  preferred  classes 

of  employees,   1944,  e. 
duration  of  the  contract  as  an  element,  1944,  /. 
preference    of    employees    of    corporations    who    are    also    stockholders, 

1944,  g. 

preference  of  employees  of  receivers  of  insolvent  estates,  1944,  h. 
same  subject,  scope  of  the  term  "laborer,'' 
generally,  1945,  a. 
applicability   of   term   to   supervising   employees   of   the   higher  grades, 

1945,  5. 

applicability   of   term   to   supervising  employees   of   the   lower   grades, 
1945,  c. 

occasional    performance    of    manual    labor;    differentiating    import    of, 
1945,  d. 
— of  other  single  terms  primarily  imputing  manual  work, 

"workmen,"  1946,  a. 

"mechanics,''  1946,  6. 

"operatives,"  1946,  o. 

"persons  performing  labor  as  operatives,''  1946,  d. 

"farm  laborers,''  1946,  e. 
—of  groups  of  terms  importing  manual  work, 

all  persons  doing  any  "work  or  labor,"  1947,  a. 

"mechanics  and  laborers,"  1947,  6. 

"mechanics,  workmen,  and  laborers,"  1947,  c. 

"mechanics,  laborers,  and  operatives,"  1947,  d. 
—of  groups   of  terms   partly   importing  manual   work, 

"laborers  or  servants,"  1948,  a. 

"all  persons  doing  labor  or  service  of  whatever  kind,"  1948,  6. 

"laborers  and  employees,"  1948,  c. 

"laborers,  servants,  and  employees,"  1948,  d. 

"employees  and  other  operatives,"  1948,  e. 

"employees,  operatives,  and  laborers,"  1948,  /. 

"employee,  laborer,  or  other  person  who  may  aid  by  his  labor,  etc." 
1948,  g. 
of  words,  single  or  grouped,  not  specifically  importing  manual  work; 

"employees,"  1949,  a. 

"clerks,"  1949,  &. 

"clerks,  servants,  and  employees,"  1949,  c. 

"bookkeepers,  clerks,  agents,  reporters,  and  other  employees,"  1949,  d. 
employees  within  the  scope  of  statutes  granting  a  preference  to  wages  in  the 
administration  of  decedent's  estates, 

scope  of  statutes  as  indicated  by  the  reasons  for  their  enactment,  1950,  a. 

on  what  footing  construed,  1950,  b. 

classes  of  employees  covered  by  the  word  "servants,"  1950,  c. 
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persons  entitled  to  privileges  under  statutory  provisions  in  civil  law  juris- 
dictions.   Louisiana, 

scope  of  provisions  as  indicated  by  the  reasons  for  allowing  the  prefer- 
ence, 1951,  a. 

footing  on  which  these  provisions  are  construed,  1951,  6. 

meaning  attached  to  specific  terms,  1951,  o. 
— Quebec, 

footing  on  which  the  enactments  in  this  province  are  construed,  1952,  a. 

meaning  attached  to  specific  terms,  1952,  6. 
employees   within  the  purview   of   statutes   imposing   upon   shareholders   in 
companies  a  personal  liability  for  wages, 

scope  of  statutes,  as  indicated  by  the  reasons  for  enacting  them,  1953,  a. 

rule  of  construction  applied  in  determining  the  scope  of  these  statutes, 
1953,  6. 
aame  subject.  Construction  of  specific  words   and   phrases, 

"laborers,"  1954,  o. 

"laborers  and  operatives,"  1954,  6. 

"laborers  and  servants,"  1954,  c. 

"laborers,  servants,   and  apprentices,"  and   "laborers,   servants,  or  em- 
ployees other  than  contractors,"  1954,  d. 

"laborers,   servants,   apprentices,   and   employees,"   1954,   e. 

"laborers,  servants,  or  clerks,"  1954,  /. 

"laborers,  servants,  clerks,  and  operatives,"  1954,  g. 

"clerks,  servants,  and  laborers,"  1954,  h. 
employees  within  the  purview  of  statutes  which  render  directors  of  companies 

personally  liable  for  wages,  1955. 
— of  statutes  imposing  upon  principal  employers  liabilities  for  the  wages  of 
persons  performing  labor  for  contractors, 

footing  upon  which  these  statutes  are  construed,  1956,  a. 

employees  entitled  to  sue  as  "laborers,"  1956,  b. 

— aS  "workriien,"  1956,  c. 
— of  statutes  affecting  the  exemption  of  wages.    Construction  generally,  1957. 
same.    Statutes.    Scope  of  terms,  single  or  grouped,  importing  manual  work, 

"laborers,"  1958,  «.. 

"mechanics  and  other  laboring  men,"  1958,  6. 

"journeymen,  mechanics,  and  day  laborers,"  1958,  c. 
same.    Statutes.    Scope  of  groups  of  terms  partly  importing  manual  work, 

"laborers  and  employees,"  1959,  a. 

"laborer  or  other  employee,"  1959,  6. 

"laborer  or  any  person  in  public  or  private  employment,"  1959,  c. 

"servant,  laborer,  or  workman,"  1959,  d. 

"mechanic,  workman,  laborer,  servant,  clerk,  or  employee,"  1959,  e. 
same  statutes.     Applicability  to  public  employees,  1960. 
same  statutes.    Applicability  to  seamen,  1961. 

— of  statutes  permitting  claims  for  wages  to  be  enforced  against  exempt  prop- 
erty, 

claims  or  debts  for  "labor,"  1962,  a. 

"laborer  or  servant,"  1962,  6. 
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"laborers  or  mechanics,"  1962,  c. 

"laborer,  mechanic,  and  clerk,"  1962,  d. 
— of  the  truck  acts  and  other  statutes  designed  to  secure  the  payment  of 
the  full  amount  of  the  wages, 

English  acts,  1962a,  a. 

American  acts,  1962a,  6. 
— of  statutes  regulating  the  times  at  which  wages  are  to  be  paid,  1963. 
— of  statutes  affecting  the  rights  of  discharged  servants,  1964. 
— of  statutes  regulating  the  hours  of  work, 

public  work,  1965,  a. 

private  work,  1965,  6. 
—of    statutes    enabling    servants    to    recover    attorneys'    fees    in    suits    for 

wages,   1966. 
— of  statutes  relating  to  the  place  where  wages  are  to  be  paid,  1967. 
English  employers  and  workmen  act  1875,  and  earlier  statutes  of  a  similar 
character.     Employers'  liability  act  1880.     Truck  acts, 

generally,  1968,  a. 

"domestic  or  menial  servant,"  1968,  6. 

"laborer,"  1968,  c. 

"servant  in  husbandry,''  1968,  d. 

"journeyman,"  1968,  e. 

"artificer,"  1968,  /. 

"handicraftsman,"  1968,  g. 

"miner,"  1968,  h. 

persons  "otherwise  engaged  in  manual  labor,"  1968,  i. 

"working  under  a  contract  with  an  employer,"  1968,  /. 

application  of  the  rule  of  ejusdem,  generis,  1968,  fc. 
colonial  master  and  servant  acts, 

Quebec,  1969,  a. 

New  South  Wales,  1969,  b. 

Victoria,  1969,  c. 
— of  statutes  relating  to  the  liability  of  employers  for  injuries  received  by 
servants, 

English  enactments,  1970,  a. 

American  enactments,  1970,  5. 

Canadian  enactments,  1970,  o. 

Australian  enactments,  1970,  d. 
— of  statutes  prohibiting  Sunday  work,  1971. 

CLASS  LEGISLATION. 

See  Constitutional  Law. 

CLAW  BARS. 

as  simple  tools,  924a,  note  9. 

imputed  knowledge  of  minor  servant  as  to  risks  due  to  use  of,  1318,  note 
1    (dd). 
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CLEANING. 

master's  liability  for  displacement  of  parts  of  machinery  by  servant  for  pur- 
pose of  cleaning,  1060,  note  6. 
imputed  knowledge  of  servant  of  risks  incurred  in  cleaning  machinery  while 

in  motion,  1313,  note  1   (r). 
imputed  knowledge  of  minor  servant  of  risks  incurred  in  cleaning  machinery 

while  in  motion,  1318,  note  1   (x) . 
See  also  Machinery. 

CLERKS. 

who  are,  under  master  and  servant  statutes,  1943,  c;   1949,  5,  o,  d;  1954, 

/,  g,  h;  1959,  e;  1962,  d;  1951,  a,  c,  1952,  b. 
liability  of  master  for  wrongful  arrest,  etc.,  made  by,  2472,  c. 

CLOSED  SHOP. 

as  lawful  purpose  for  strike,  2700. 
boycott  as  means  of  obtaining,  2735. 
validity  of  agreements  for,  2751. 

interference  with  employment  by  operation  of  closed  shop  agreements,  2674. 
right  of  employee  to  injunction  against  operation  of  agreement  for,  2674. 
provision  in  agreement  for,  that  all  employees  may  be  admitted  to  union,  as 
negativing  unlawful  intent,  2674. 

COAL. 

master  bound  to  anticipate  that  certain  kinds  of  coal  are  unfit  for  use  in  a 
steam  boiler,  1041,  note  9. 

COAL  CHUTE. 

See  Railroads,  §  16. 

COAL  YARDS. 

servants  employed  In,  as  fellow  servants,  1432,  note  1    (q). 

CODE  NAPOLEON. 

liability  of  masters  for  torts  of  their  servants  under,  2253,  6. 

COERCION. 

recovery  of  wages  for  services  rendered  under  compulsion,  542. 

assumption  of  risk  by  servant  not  acting  voluntarily  as  such,  1201. 

voluntary  quality  of  servant's  act  in  remaining  in  the  employment  as  affect- 
ing the  question  of  contributory  negligence,  1215. 

absence  of  compulsion  as  an  essential  element  of  assumption  of  risk  and  con- 
tributory negligence,  1390. 

liability  of  master  for  wilful  tort  against  third  person  involving,  2380. 

persuasion  may  amount  to,  2703,  6. 

mere  annoyance  may  amount  to,  2702. 

may  not  be  employed  in  aid  of  strike,  2702. 

not  justified  by  statute  permitting  employees  to  combine  to  maintain  or 
advance  wages,  2702. 

of  employer  to  discharge  employee,  unlawful,  2682. 

COGWHEELS. 

See  Machinery. 


INDEX.  9693 

(.References  are  to  sections) 
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master's  liability  for  injuries  caused  by  inadequate  protection  from  cold, 

1008. 
imputed  knowledge  of  servant  as  to  risks   caused  by  working  in  extreme 
cold,  1313,  note  1   (z). 

COLLISIONS. 

assumption  of  risks  from  arrangements  creating  danger  of  collisions  between 
trains  and  vehicles  at  crossings,  1188,  note  1   (f). 

COLORADO. 

status  of  servant  receiving  share  of  profits,  69,  note  1 ;  70,  note  3. 
doctrine  of  constructive  service  in,  404,  note  1. 

doctrine   that  one  member  of  a  family  may   recover  for  services  rendered 
to  another  upon  proof  either  of  an  express  or  an  implied  con- 
tract, 597,  note  1. 
doctrine  that  conformity  to  common  usage  is  not  conclusive  in  the  master's 

favor,  947,  note  6. 
assumption  of  extraordinary  risks  inferred  from  knowledge  thereof,   1182, 

note    1. 
assumption  of  risk  as  a  defense  to  the  master's  breach  of  a  specific  statu- 
tory duty,  1647a,  note  6. 
mine  boss  employed  pursuant  to  statute  as  vice-principal,  1435a,  note  6. 
vice  prineipalship   determined  with  reference   to  the  character   of  the   act, 

1479,  note  3. 
summary  of  decisions  as  to  superior  servant  doctrine,  1478. 
doctrine   that   knowledge   of   master  of   the   dangerous   conditions   must  be 
expressly   charged  in   complaint  against  him  for  personal   in- 
juries to  servant,  1628,  note  3. 
liability  of  carrier  for  wilful  tort  of  servant  or  passenger,  2412. 
rule    as   to   nonliability   for   exemplary   damages    in   action   against   master 

for  tort  of  servant  in,  2553,  note  2. 
rule  as  to  exceptional  liability  for  exemplary  damages  in  action  against 

master  for  tort  of  servant  in,  2557,  note  1. 
statutes, 

as  to  constitutionality  of  these  statutes,  see  Constitutional  Law. 
expressly  or  impliedly  applicable  to  the  earnings  of  married  women, 

623. 
providing  for  an  exemption  of  earnings,  797. 
designed  to  secure  the  payment  of  the  full   amount  of  wages  earned, 

831. 
regulating  the  computation  of  wages  in  mines,  840. 
relative  to  hours  of  labor  upon  public  work,  884. 
relative  to  hours  of  labor  in  private  employments,  886. 
relative  to  the  working  hours  of  women  and  children,   887. 
employers'  liability  act,  1659. 

abrogating  defense  of  common  employment,  1770,  1771. 
relative  to  the  safeguarding  of  moving  machinery  and  other  dangerous 
appliances,  1855. 
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relative  to  the   safeguarding  of   dangerous   openings   and  the  lighting 
of  place  of  work,  1858. 

relative  to  the  protection  of  employees  against  fire,  1860. 

relative  to  the  competency  of  railway'  employees,  1879,  note  1. 

regulating  sanitary  conditions  of  place  of  work,  1862. 

relative  to  the  blocking  of  frogs,  guard  rails,  and  switches,  1877,  note  1. 

requiring  seats  for  female  employees,  1866,  note  3. 

restricting  the  employment  of  women,  1895. 

relating  to  blacklisting,  2031,  note  3. 

restricting  the  employment  of  children,  1898. 

relative  to  the  health  and  safety  of  employees  in  mines,  1883-1888. 

requiring  vestibules  on  street  cars,  188!1,  note  3. 

establishments  embraced  within  the  factory  acts,  1874,  note  1. 

requiring  master  to  give  character  to  servant,  2014,  note  2. 

embodying  the  principle  Respondeat  superior,  2264. 

relative  to  the  binding  of  apprentices,  2086. 

relative  to  the   authentication   of  contract   of  apprenticeship  by  writ- 
ing, 2093,  note  2. 

relative  to  the  binding  of  poor  children  by   public  officers,  2105. 

relative  to  the  binding  of  children  by  courts   or   court  officials,   2108. 

relative  to  the  remuneration  of  apprentices,  2167. 

providing  for  the  release  of  master  or  apprentice,  2193. 

relative  to   proceedings   taken  for   the  protection   of   poor   apprentices, 
2193c. 

relating  to  arbitration  and  conciliation  of  labor  disputes,  summarized, 
2768. 

COMBINATION. 

See  also  Conspiracy. 

of  employers,  see  Employers'  Associations. 

of  employees,  see  Labor-  Organizations. 

in  restraint  in  trade,  see  Restraint  of  Trade. 
§  1.  In  (jCReral. 

not  necessary  element  of  tort  involved  in  wrongful  interference  with  an- 
other's business,  2655. 

right  to  combine  as  a  common  or  qualified  right,  2662. 

to  procure  another's  discharge  from  employment,  as  act  requiring  justi- 
fication, 2667. 

act  done  in  combination  derives  character  from   its  consequences,  2662. 

fact  of  combination  as  creating  a  presumption  of  intention  to  harm,  2662. 

fact  of  combination  material  in  action  for  interference  with  anotlier's 
business  or  employment  only  as  bearing  upon  the  degree  of 
annoyance  inflicted,  2662. 

coercive  effect  of  numbers,  2662. 

right  to  combine  to  refuse  to  deal  with  another,  2725. 

right  of  working  men  to  combine  for  mutual  benefit   or  protection,   2746. 
even  though  action  will  cause  loss  to  others,  2746. 

right  to  combine  to  refuse  to  work  with  another,  2680. 
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COMBINATION—  ( continued ) . 

right   to   combine   to   leave   employment,    2698. 

must  be  voluntary,   2698. 
right  of  employers  to  combine  to  lock  out  members  of  labor  union,  2694. 
effect  of  existence  of,   on  liability  for  interference  with  another's  business 

or  employment,  2G62,  a. 
liability  for  interference  with  another's  employment!  as  affected  by  presence 

or  absence  of  combination,  2667. 
whether  essence  of  wrong  involved  in  boycotting,  discussed,  2723. 
right   of   person   injured   to  complain    of   by-law   by  which   combination   to 

boycott  him  is  made  effective,  2738. 
to  compel  contractor  to  employ  only  union  men,  participation  in  conspiracy 

by  owner  of  building,  2718. 
§  2.  Civil  conspiracies. 

conspiracy  not  of  itself  actionable,  2662,  &. 

combination  to  do  act  which  individual  may  do,  as  actionable  conspiracy, 

2662,  b. 
combination   not   actionable,    because   incidentally   working   harm,    2662,    w. 
combination  for  primary  purpose  of  inflicting  injury  as,  2662,  a. 
combination  to  interfere  with  another's  rights  prima  facie  unlawful,  2662,  a. 
combination  to  cause  breach   of   contract  as,   2658. 
combination  to  procure  doing  of  unlawful  act  as,  2662,  a. 
civil  liability  of  parties  to  indictable  conspiracy,  2662,  o. 
to  do  act  not  made  unlawful  by  statute  as  civil  conspiracy,  2662,  a. 
existence  of   combination  not  essential  to  right  of   action   for   interference 

with  one's  employment,  2667. 
fact  that  one's  discharge  is  result  of  combination  will  not  support  action, 

2667. 
unjustifiable   conspiracy  to   induce   one  not  to   employ   another,   or   to   dis- 
charge him,  as  actionable,  2671. 
agreement  between   employers   not  to  employ  former   employees   of   another 

as,  2673. 
boycotting  as  an  unlawful  conspiracy,  discussed,   2723. 
§  3.  Criminal  conspiracies. 

not  every  conspiracy  to  injure  another  in  his  trade  or  business  is,  2663. 
circumstances  under  which  combination  to  injure  another  is,  generally,  2663. 
not  necessary  that  means  or  end  should  be  such  as  are  indictable  in 

case  of  single  individual,  2663. 
circumstances  under  which  a  combination  to  do  an  act  which  an  individual 

may  lawfully  do  becomes  a  criminal  conspiracy,  generally,  2663. 
combination  of  workmen  as,  at  common  law,  2746. 
strike  as,  at  common  law,  2716. 
combination  of  employers  to  depress  wages  as,  2750. 
combination  of  employers  to  restrain  attempt  to  advance  wages  as,  2750. 
to  interfere  with  another's  business  or  calling  by  coercive  means  as,  2663. 
combination  to  interfere  with  another's  employment  as,  2692. 

statutes  declaring  it  unlawful  to  conspire  to  interfere  with  another's 

exercise   of   his  trade   or  calling,   summarized   and   construed, 

2693,  d. 
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COMBINATION—  (cowtinued) . 

statutes  punishing  conspiracy  to  prevent  person  obtaining  ■work  or  to 
cause  discliarge  summarized  and  construed,  2693,  e. 
combination  to  induce  strike,  in  breach  of  contract,  as,  2699. 
combination  to  induce  worltmen  to  violate  contracts  as,  2716. 

in  furtherance  of  strike,  as,  2703,   a. 
combination  to  strike  no  violation  of  statute  against  conspiracy  in  restraint 

of  trade,  2716. 
combination  to  exact  payment  of  money  as  condition  of  not  instituting  or 

of  calling  off  strike,  as,  2716. 
boycott  as,  2743. 

COMITY. 

exemption  of  wages  from  seizure  law  of  the  state  in  which  the  employee 
resides  not  recognized  in  another  state,  809-811. 

COMMERCIAL  TRAVELER. 

as  employee  within  the  English  bankruptcy  act,   1942,  note  5. 
as  "clerk  or  other  person"  within  the  meaning  of  the  Canadian  winding  up 
act,  1942,  note  15a. 

COMMISSIONS. 

duration  of  contracts  providing  for  payment  by,   163. 

amount  recoverable  where  agreement  provides  for  remuneration  consisting 
wholly  or  partially  of  commissions,  461. 

amount  recoverable  as  wages  where  the  contract  has  been  rescinded  by 
mutual  consent,  468. 

amount  recoverable  as  wages  where  employee  is  paid  by  commission  where 
the  contract  was  rescinded  before  the  close  of  the  term  in  the 
exercise  of  a  right  specifically  reserved,  474. 

doctrine  that  no  compensation  is  recoverable  where  servant  was  dis- 
missed before  the  contract  had  terminated,  482. 

application  of  the  doctrine  that  no  remuneration  is  recoverable  where  the 
servant  wrongfully  withdraws  from  the  employment  in  cases 
where  he  is  paid  by  commissions,  495. 

as  a  debt  entitled  to  statutory  priority  as  a  claim  for  wages,  732,  6. 

COMMODITY. 

labor  not,  within  statute  punishing  conspiracy  to  fix  price  of,  2747. 

COMMON  EMPLOYMENT. 
See  Fellow  Servants,  §  4. 

COMMON  RIGHT. 

right  to  combine  may  be,  2662. 

whether  in  fact  exercised,  open  to  inquiry,  2660. 

COMMON  RULE. 

matters  relating  to  declaration  of,  by  arbitration  tribunal,  2778, 

COMMON  USAGE. 

competency  of  evidence  of  usage  in  general,  939. 
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COMMON  USAGE— (continued) . 

doctrine  that  master  who  adopts  instrumentalities  in  common  use  is  free 

from  negligence,   940. 
applicability  of  doctrine  where  the  negligence  charged  has  relation  to  the 

employment  of  servants,   941. 
— to  the  methods  of  the  work,  942. 

doctrine  applicable  only  to  instrumentalities  in  good  repair,  943. 
doctrine  not  applicable  where  negligence  charged  is  breach  of  statute,  944. 
relation   of  the   doctrine   to  that   which   allows   a  master   to   carry  on   his 

business  in  his  own  way,  945. 
negligence  not  inferable  simply  from  the  fact  that  the  instrumentality  or 

method  adopted  was  not  one  in  common  use,  946. 
doctrine  that  conformity  to  common  usage  is  not  conclusive  in  the  master's 

favor,  947. 
negligence  not  predicable  of  the  failure  to  adopt  instrumentalities  or  methods 

not  in  common  use,  948. 
proof  of  nonconformity  to  common  usage  warrants  inference  of  negligence, 

949. 
what  kind  of  usage  is  competent  as  evidence  to  be  introduced  on  the  ques- 
tion of  due  care, 
competency  considered  with  reference  to  the  similarity  of  the  circum- 
stances, 950,  a. 
the  number  of  employers  following  or  not  following  the  usage,  950,  b. 
the  territorial  extent  of  the  usage,  950,  c. 
the  practice  of  the  defendant  himself,  950,  d. 
liability  for  injuries  caused  by  unguarded  machinery  negatived  by  proof  of 

conformity  to  usage,  975,  d. 
as  justifying  employer  in  using  materials  likely  to  generate  explosives  gases, 

980. 
as   determining   master's   duty   in   furnishing   appliances   for  warning   serv- 
ants, 982. 
as  test  of  the  adequacy  of  inspection,  1065. 
as  test  of  the  performance  of  master's  duty  to  conduct  his  business  on  a 

safe  system,  1117. 
departure  from  customary  methods  as  contributory  negligence,  1262. 
compliance  with,  as  negativing  inference  of  contributory  negligence,  1269. 
of  having  servants  perform  personal  duties  of  master  does  not  shield  him, 
1482,  note  6. 

COMMUNICATION. 

statutes  requiring  system  of  communication  in  factory,  1857,  c. 

COJIPARATIVE  KNOWLEDGE  OF  MASTER  AND  SERVANT. 

servant's  means  or  opportunities  of  knowledge  equal  to  those  of  master,  1327. 
servant's  means  or  opportunities  of  knowledge  superior  to  those  of  master, 

1328. 
servant's  means  or  opportunities  of  knowledge  usually  inferior  to  those  of 

master,  1329. 
doctrine  of  the  assumption  of  risk  considered  with  reference  to  the  compara- 
tive knowledge  possessed  by  master  and  servant,  1184. 
M.  &  S.  Vol.  VIII.— 607. 
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COMPARATIVE  KNOWLEDGE   OF  MASTER  AND   SERVANT— (coniinued). 
no  duty  to  instruct  where  servant's  knowledge  is  equal  to  that  of  master, 

1143,  note  la. 
as  affecting  master's  liability  after  giving  assurance  of  safety,  1376,  note  14. 

COMPARATIVE  NEGLIGENCE, 
doctrine  of,  1228. 

COMPENSATION. 
See  also  Wages. 

payment  of,  as  test  of  the  relationship  of  master  and  servant,  19. 
effect  of  rule  that  servants  of  independent  contractors  are  not  servants  of 

the  principal  contractor  upon  the  right  of  recovery  in  actions 

for,  35. 
validity  of  contract  as  affected  by  uncertainty  as  to,  92,  d. 
duty  of  master  to  compensate  servant,  249. 
servant's   fear   of    losing   his   position    as    circumstance   bearing    upon    the 

question  whether  he  was  volens,  1301. 

COMPENSATION  ACTS. 
§  1.  In  general. 

purpose  and  effect  of  acts  generally,  1803. 

relationship  of  master  and  servant  does  not  exist  between  owner  of  taxi-cab 

and  driver,  75a,  note  13a. 
text  of  American  statutes, 

California,  1852    (p.  5521). 

Illinois,  1852  (p.  5533). 

Kansas,  1852  (p.  5542). 

Massachusetts,  1852   (p.  5553). 

Michigan,  1852   (p.  5564). 

Montana,    1852    (p.   5582). 

Nevada,  1852  (p.  5585). 

New  Hampshire,  1852   (p.  5590); 

New  Jersey,  1852    (p.  5594). 

New  York,  1852   (p.  5602). 

Ohio,  1852    (p.  5602). 

Rhode  Island,  1852   (p.  5609). 

Washington,  1852  (p.  5621). 

Wisconsin,  1852   (p.  5638). 
See  Constitutional  Law,  §  10. 
§  2.  English  and  colonial  acts. 

circumstances   under   which   compensation    is    recoverable, 

text  of  section  1,  1804. 

"accident,"  1805. 

"out  of   and   in  the   course   of  the   employment,"   1806. 

I)eriod  of  disablement,  1807. 

alternative  remedies  open  to  workmen,  1808. 

"serious  and  wilful  misconduct,"  1809. 

arbitration,  1810. 
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COMPENSATION  ACTS—  ( contmued) . 

recovery  in  cases  where  nonliability  apart  from  the  act  is  established, 

1811. 
text  of  section  2,  1812. 
notice  of  the  accident, 

"proceedings,"  1813,  a. 

form  and  contents  of  notice,  1813,  I. 

to  whom  notice  must  be  given,  1813,  o. 

"claim  for  compensation,"  1813,  d. 

times  within  which  claim  must  be  made; — how  measured,  1813,  e. 

"employer  is  not  prejudiced,"  1813,  /. 

excuses  for  not  serving  notice  or  making  claim  in  time,  1813,  g. 
text  of  section  3,  1814. 
proceedings  under  this  section,   1814a. 
text  of  section  4,  1815. 
liability  to  servants  of  contractors, 

generally,  1815a,  o. 

"in  the  course  of  or  for  the  purposes  of  his  trade  or  business," 
1815a,  6. 

work  "undertaken  by  the  principal,"  1815a,  e, 
text  of  section  5,  1816. 
proceedings  under  this  section,  1817. 
text  of  section  6,  1818. 
proceedings  under  section  6,  1819. 
text  of  section  7,  1820. 
proceedings  under  this  section, 

generally,  1820a,  a. 

persons  excluded  from  the  provisions  of  section  7,  1820a,  h, 
text  of  section  8,  1821. 
proceedings  under  this  section,  1821a. 
text  of  sections  9,  10,  11,  12,  and  13. 
meaning  of  "employer,"  1823. 
"contract  of  service,"  1824. 
who  are  entitled  to  compensation ;  workmen, 

who  are  "workmen,"  1825,  a. 

employment  of  a  "casual  nature,"  1825,  6. 

renumeration,  1825,  c. 

seaman,  1825,  d. 
mieaning  of  "dependent," 

under  the  act  of  1906,  1826,  a. 

under  the  act  of  1897;  in  England  and  Ireland,  1826,  6. 

—in  Scotland,  1826,  c. 

in  the  Colonies,  1826,  d. 
text  of  sections  14,  15,  16,  and  17,  1827. 
amount  of  compensation  recoverable, 
text  of  statutory  provisions,  1828. 
"where  death  results  from  the  injury"  1829. 
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COMPENSATION  ACTS—  ( continued) . 

amount  recoverable  in  case  of  death,  by  persons  wholly  dependent  on 

workman's  earnings,  1830. 
— by  persons  partially  dependent  on  the  workman's  earnings,  1831. 
— in  case  of  total  or  partial  incapacity,  1832. 
average  weekly  earnings, 
generally,  1833,  a. 

period    of    employment    necessary    to    furnish    basis    for    computa- 
tion of  average  weekly  earnings,  1833,  6. 
trade  and  calendar  weeks,  1833  c. 
continuity  of  employment,  1833,  d. 
deductions,  1833,  e. 

remuneration  other  than  regular  wages,  1833,  f. 
medical  examination  after  accident,   1834. 
payment  to  dependents,  1835. 

determination  of  question  who  are  dependents,  1835a. 
medical  examination   after   receiving  compensation,   1836. 
review  of  weekly  payments,  1837. 
payment  of  lump  sum,  1837a. 
set-off  against  weekly  payments,   1837b. 
arbitration, 

text   of    statutory   provisions,    1838. 
effect  of  these  provisions;  generally,  1838a. 
industrial  diseases, 

text  of  third  schedule,  1839. 
employments  to  which  the  act  of  1897  is  applicable, 
text  of  sections  7-10,   1840. 

— scope   and   effect   of  these   provisions;    generally,   1841. 
meaning  of  the  phrase  "on  or  in  or  about,"  when  used  in  connection 

with  various  kinds  of  concerns,  1842. 
"on  or   in  or  about  a  building"  which   exceeds   30   feet  in   height, 
height  of  building,  1843,  a. 
"being  constructed  or  repaired,"  1843,  6. 
what  is  a  "scaffolding,"  1843,  c. 
what  is  a  "building,"  1843,  d. 
"on  or  in  or  about  a  building  in  which  machinery  driven  by  steam," 

etc.,  1844. 
meaning  of  "railway,"  1845. 
—of  "factory,"  1846. 
— of  "engineering  work,''  1847. 
of  "mine,"  1848. 
— of  "undertakers,'' 

in  the  case  of  a  factory,  1849,  a. 
in  the  case  of  engineering  work,  1849,  b, 
"shipbuilding  yard,"  1850. 
act  of  1900, 

text  of  the  act,   1851. 
effect  of  this  statute,  1851a. 
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COMPETENCY. 

of  evidence,  generally,  see  Evidence. 

as   to    master's    duty    to   employ    competent   servants,    see    Employment   of 

Servants, 
master's  liability  in  retaining  an  incompetent  servant,  see  Employment  of 

Servant, 
incapacity  of  master,  as  terminating  contract,  219. 
— of  servant,  as  terminating  contract,  220-220d. 

incompetency  of  servant  as  ground  for  discharge  from  employment,  294,  6. 
duty   of   servant  to   indemnify  master   for   losses   caused  by   incompetency, 

294,  c. 
master's  knovifledge  of  servant's  incompetency  as  affecting  latter's  obligations 

to  master,  294,  d. 
effect  of  physical  incapacity  of  master  upon  amount  of  wages   recoverable 

by  servant,  518. 
amount  recoverable  as  wages  where  performance  is  permanently  interrupted 

by  reason  of  the  servant's  physical  disability,  519. 
effect  of  physical  incapacity  of  the  servant  upon  the  amount  of  wages  re- 
coverable where  the  performance  is  temporarily  interrupted  by 

reason  of  his  physical  disability, 
doctrine  of  the  common-law  courts,  521. 
doctrine  in  civil  law  jurisdictions,  522. 
right  of  action  on  quantum  meruit  for  wages  where  the  contract  was  made 

by  a  person  of  defective  mental  capacity,  567. 
priority  of  claim  for  wages  not  affected  by  ill-health,  711,  d. 
master  not  bound  to  anticipate  accidents  resulting  from  mental  incapacity, 

1044. 
of  inspector  employed  by  master  will  be  presumed  1059,  note  3. 
bodily  qualities  as   cirrnmstance  bearing  upon  the  question   of  a  servant's 

incompetency,  1084. 
mental  qualities  as  circumstance  bearing  upon  the  question  of  a  servant's 

competency,  1085. 
inability  to  speak  English  as   affecting  competency  of  servant,   1085,  notes 

7,  8. 
certificates  of,  as  circumstance  bearing  upon  the  question  of  the  servant's 

competency,  1095. 
duty  of  master  to  inquire  into  the  fitness  of  servant  at  the  time  he  was  em- 
ployed, 1097. 
duty  of  master  to  keep  himself  informed  as  to  the  fitness  of  servant  already 

in  employment,  1098. 
bodily   qualities  of   servant   as   bearing  upon   the  question   of  the  master's 

knowledge  of  the  servant's  incompetency,   1100. 
mental  qualities  of  servant  as  bearing  upon   the  question   of  the  master's 

knowledge  of  the  servant's  incapacity,  1100. 
assumption  of  risks  caused  by  unfit  fellow  servants,  1180,  note  1   (q)  ;  1187, 

note  1    ( s ) . 
effect  of  promise  of  master  to  remove  incompetent  servant,  1343,  c. 
amount  of  compensation  recoverable  in  case  of  total  or  partial  incapacity 

under  the  English  compensation  act.  1832. 
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COMPETENCY—  ( continued ) . 

statutes  relative  to  the  competency  of  railroad  employees,  1879. 
statutes  relative  to  the  competency  of  employees  in  mines,  1887. 
effect  of  servant's  mental  or  physical  condition  at  the  time  of  signing  a  re- 
lease of  the  master's  liability  for  injuries,  1933,  a. 
effect  of  insanity  of  servant  upon  validity  of  release  of  master's  liability  for 

injuries,  1937,  c. 
effect  of  physical  incapacity  of  apprentice,  2213. 

COilPETITION. 

basis  of  right  of,  2660. 

mode  in  which  right  of,  may  be  exercised,  2660. 
as  including  all  conflicts  of  temporal  interest,  2660. 

exercise  of  right  of,  as  justification  for  harm  inflicted  upon  another,  2660. 
institution  of  secondary  boycott  by  labor  union  as  act  of,  2732. 
publication  of  unfair  list  by  union  not  justifiable  as  act  of,  2730. 
diversion  by  employer  of  employee's  patronage  from  another  as  act  of,  2744 
interference  by  strikers  with  employers'  labor  supply  as  an  act  of,  2711. 
interference  with  another's  employment  as  an  act  of,  2684. 
refusal  of  union  men  to  work  with  nonmembers  as  act  of,  2736. 
obtaining  discharge  of  nonunion  workmen  as  act  of,  2682. 
no  justification  for  inducing  breach  of  contract  of  employment,  2671. 
interference  with  employment  of   injured  employee  by  insurer  not   an   act 
of,  2677. 

COMPLAINT. 

as  part  of  the  pleadings,  see  Pleading. 

doctrine  of  assumption  of  risk  as  affected  by  the  fact  that  a  complaint  of 

conditions  was  not  made,  1202,  a. 
— that  a  complaint  of  the  conditions  was  made,  1202,  b. 
making   or   failing   to   malce   complaint   as   circumstance   bearing   upon   the 

question  whether  the  servant  was  volens,  1302. 

COMPRESSED  AIR  HOSE. 

as  simple  tool,  924a,  note  9. 

COMPULSION. 
See  Coercion. 

CONCEALED. 

servant  not  bound  to  take  notice  of  concealed  defects,  1331,  a. 

(OXCILIATION. 
See  Arbitration. 

CONCURRENT  CAUSES. 
Pee  Causation. 

CONCURRENT  REMEDIES. 

Concurrent  rights  of  action  under  the  employers'  liability  acts  and  at  com- 
mon law,  1667. 
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remedies  at  common  law  and  under  tlie  employers'  liability  act,  1736. 

— undt^  the  English  workmen's  compensation  act,  1808,  1811. 

concurrent  remedies  at  common  law  and  under  statute  for  enticement,  2624. 

CONDUCT  OF  BUSINESS. 

See  System. 

CONDUCT  OF  SERVANT. 

indecorous  conduct  as  breach  of  servant's  duty,  297. 

prior  to  the  accident  as  circumstance  bearing  upon  the  question  of  the  serv- 
ant's competency,  1090. 

prior  to  accident  as  circumstance  bearing  upon  the  question  of  the  master's 
knowledge  of  the  servant's  incompetency,  1101. 

admissibility  of  evidence  as  to  the  habitual  course  of  conduct  to  show  con- 
duct upon  the  occasion  in  question,  1592. 

as  justifying  interference  with  another's  employment,  2681. 

CONDUCTOR. 

See  Railroads,  §  9. 

CONDUCTOR  OF  STREET  CAR. 

liability  of  railroad  company  for  unlawful  arrest,  etc.,  made  by,  2471,  /. 

CONFLICT  OF  LAWS. 
§  1.  In  general. 

in  reference  to  validity  of  contracts,  97. 

as  to  statutes  applicable  to  the  earnings  of  married  women,  628. 
in  actions  under  statutes  affording  a  priority  to  claims  for  wages,  742. 
with  reference  to  validity  of  contracts  of  apprenticeship,  2073. 
in  actions  against  the  master  for  the  torts  of  his  servant,  2232. 
f  2.  In  cases  mvolving  employers'  liability. 

where  the  effect  of  a  statute  is  not  involved, 

conflict  of  laws  as  between  the  courts  of  two  states,  1992. 
— as  between  Federal  and  state  courts,  1993. 
where  the  effect  of  a  statute  is  involved, 

conflict  of  laws  as  between  the  courts  of  two  states, 
injury  received  in  another  state,  1994,  a. 
injury  received  in  state  where  action  is  brought,  1994,  5. 
— as  between  Federal  and  state  courts,  1995. 
— as  between  Federal  and  foreign  courts,  1996. 
— as  between  state  and  foreign  courts,  1996a. 
lex  fori  controlling  where   statute   affects   merely   remedial   procedure, 

1997. 
presumption  as  to  the  law  prevailing  in  other  states,  1998. 

CONFUSION. 

direct  order  considered  as  tending  to  produce  confusion  of  servant's  mind, 
1364,  f. 

CONJECTURAL. 

no  action  maintainable  where  cause  of  accident  is  merely  conjectural,  1004. 
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status  of  servant  receiving  share  of  profits,  70,  note  3;  72,  note  3. 

doctrine  of  constructive  service  in,  404,  note  1. 

assumption  of   extraordinary   risks   inferred  from  knowledge  thereof,   1182, 

note  1. 
summary  of  decisions  as  to  superior  servant  doctrine,  1478. 
vice  principalship   determined   with   reference  to  the   character  of   the  act, 

1479,  note  3. 
doctrine  that  knowledge  of  master  of  the  dangerous  conditions  must  be  ex- 
pressly charged  in  complaint  against  him  for  personal  injuries 
to  servant,  1628,  note  3. 
necessity  of  averment  of  servant's  ignorance  of  the  dangerous  conditions  in 

his  action  for  personal  injuries,  1629,  note  7. 
eflFect  of  averment  in  complaint  for  personal  injuries  by  servant  of  his  free- 
dom from  contributory  negligence,  1630,  note  3. 
liability  of  master  for  wilful  torts  of  his  servant,  2239a,  note  2. 
statutes, 

as  to  constitutionality  of  these  statutes,  see  Constitutional  Law. 

designed  to  secure  the  payment  of  the  full  amount  of  wages  earned,  831. 

affording  a  preference  to  claims  for  wages  in  certain  contingencies,  726. 

expressly  or  impliedly  applicable  to  the  earnings  of  married  women,  623. 

requiring  assignment  of  future  wages  to  be  recorded,  662. 

relative  to  the  assignment  of  wages,  664. 

providing  for  an  exemption  of  earnings,  797. 

requiring  the  payment  of  wages  at  certain  times,  853. 

restrictive  of  agreements  as  to  the  forfeiture  of  wages  of  servants  who 

quit  employment  without  notice,  873. 
relative  to  hours  of  labor  in  private  employments,  886. 
relative  to  the  working  hours  of  women  and  children,  887. 
declaratory  of  common-law  principles,  1650a. 
relative  to  the  strength  and  safety  of  elevators,  1857,  6. 
relative  to  the  safeguarding  of  moving  machinery  and  other  dangerous 

appliances,  1855. 
relative  to  the  safeguarding  of  dangerous  openings  and  the  lighting  of 

place  of  work,  1858. 
relative  to  the  sanitary  conditions  of  bakeries,  1864,  note  1. 
regulating  sanitary  conditions  of  place  of  work,  1862. 
requiring  seats  for  female  employees,  1866,  note  3. 
requiring  vestibules  on  street  cars,  1881,  note  3. 
relative  to  work  in  sweat  shops,  1867. 
restricting  the  employment  of  children,  1898. 
relating  to  blacklisting,  2031,  note  3. 
relative  to  apprenticeship  as  means  of  gaining  settlement  under  poor 

laws,  2063. 
relative  to  the  binding  of  apprentices,  2086. 
relative  to  the  binding  of  poor  children  by  public  officers,  2105. 
relative  to  proceedings  taken  for  the   protection   of   poor   apprentices, 

2193c. 
embodying  the  principle  Respondeat  superior,  2263. 
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making  it  unlawful  to  threaten  or  intimidate  any  person  to  compel  him 
to  do  or  abstain  from  doing  what  he  may  lawfully  do,  sum- 
marized and  construed,  2693,  6. 
relating  to  arbitration  and  conciliation  of  labor  disputes,  summarized, 
2768. 

CONNECTING  CAKRIERS. 

status  of  servants  working  for,  43. 

CONSENT. 

liability  of  master  where  appliances  were  diverted  to  new  use  with  his 
consent,   923. 

parent's  consent  to  employment  of  minor  as  bar  to  recovery  for  injuries, 
2645,  notes  11-13. 

liability  of  master  for  negligence  of  servant  in  use  of  vehicle  for  own  pur- 
poses without  the  master's  consent,  2299. 

CONSIDERATION. 

as  essential  to  validity  of  contract  of  employment,  89,  90. 

restrictive  stipulations  in  contract  of  employment  must  be  supported  by 

valuable  consideration,   305. 
of  contract  with  regard  to  previous  injuries,  1932. 

CONSOCIATION  OF  DUTIES. 

as   test   of  common  employment,   1426. 

CONSORTIUM. 

husband's  right  of  recovery  for  loss  of,  by  injury  to  wife,  2650,  note  17; 
2653,  notes  12-17. 

CONSPIRACY. 

See  also  Obstructing  Justice. 

for  matters  relating  to  combination  to  boycott,  to  strike,  or  to  interfere 

with  another's   employment,  see  Combinations, 
action  by  servant  for   conspiracy  because   of  blacklists   exchanged  between 

different  employers,  2029,  6. 
liability  of  master  for  conspiracy  of  servant,  2400. 
liability  of  corporation  for  conspiracy  by  servant,  2505a,  note  4   (e). 
as  basis  of  action  for  enticement,  2599,  note  9. 

CONSPIRACY  AJSfD  PROTECTION  OF  PROPERTY  ACT,  1875. 
§  7,  summarized  and  construed,  2706,  6;  2716. 

CONSTABLES. 

liability  of  master  for  wrongful  arrest,  etc.,  by  constable  and  employees  in- 
vested with  powers  of  constable,  see  Torts,  §  16. 
constructive  liability  in  respect  to  the  torts  of,  2518. 

CONSTITUTIONAL  LAW. 
§  1.  In  ffenerai. 

application  of  ordinance  against  loitering  to  orderly  pickets  as  interfering 
with  right  of  personal  liberty,  2706,  a. 
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guaranty  of  jury  trial  no  bar  to   issuance  of   injunction   against  criminal 

acts,  2715,  a. 
contempt  proceedings  as  invading  right  of  jury  trial,  2715,  /. 
statute  limiting  use  of  restraining  orders  or  injunctions  in  industrial  dis- 
putes  as  violative  of  constitutional  rights,  2742,  a. 
guaranty  of  freedom  of  speech,  whether  violated  by  injunction  against  pub- 
lications in  furtherance  of  boycott,   2742,  a. 
right  to  organize  labor  union  not  a  right,  privilege  or  immunity  granted 
or  secured  to  citizens  of  the  United  States  by  its  constitution, 
2746. 
municipal  ordinance  requiring  employment  of  union  labor  on  public  work 
as  class  legislation,  2753. 
§  2.  Validity    of   statutes    considered    with   reference    to    the   requirement    that 
statutes  shall  embrace  but  one  subject  to  be  clearly  cjcpicssed 
in  title. 
enactments  relative  to  liens  for  wages,  2812,  note  1   (a). 
— medium  of  payment  of  wages,  2812,  note  1    (b). 
— exemption  of  wages,  2812,  note  1   (c). 

— payment  of  wages  at  specified  intervals,  2812,  note  1   (d). 
— payment  of  wages  upon  cessation  of  worli,  2812,  note  1    (e). 
• — misconduct  of  servants  in  relation  to  their  work,  2812,  note  1   (f). 
— abandonment  of  service,  2812,  note  1   (g). 
— employment  of  women  and  children,  2812,  note  1   (h). 
— employers'  liability,  2812,  note  1    (i). 
— specific  duties  of  master,  2812,  note  1   (j). 
— character  of  servant,  2812,  note  1    (k). 
— wrongful  interference  by  third  person,  2812,  note  1   (1). 
— union  labels,  2812,  note  1   (m). 
§  3.  Validity  of  statutes  considered  with  reference  to  apportionment  of  powers 
between  Federal  and  state  legislatures. 
Federal  legislation, 

relating  to  the  employment  of  aliens,  2794. 
relating  to  the  wages  of  seamen,  2795. 
limiting  the  hours  of  work,  2796. 
modifying  the  fellow  servant  doctrine, 
in   general,   2797. 
employers'  liability  act  of  1906, 

validity  in  respect  of  the  states,  2798,  a. 

validity  in  respect  of  the  territories  and  the  District  of  Cc 
lumbia,  2798,  b. 
employers'  liability  act  of  1908,  2799. 
requiring  safety  appliances  on  railroads,  2800. 
relating  to  labor  organizations,  2801. 
state  legislation, 

in  general,  2802. 

relating  to  the  payment  of  wages,  2803. 

limiting  hours  of  work,  2804. 

prescribing  obligatory  qualifications  of  employees,  2805. 
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relating  to  the  employment  of  aliens,  2806. 
relating  to  occupation  taxes,  2807. 

modifying  the  common-law  liability  of  a  master  to  his  servants,  2809. 
relating  to  seamen,  2809. 
relating  to  pilots,  2810. 
relating  to  Sunday,  2811. 
§  4.  Validity  of  enactments  relating  to  wages. 

enactments    according   a   priority   to   claims    for   wages   under   certain    cir- 
cumstances, 2813. 
enactments  granting  absolute  liens  for  wages, 
in  general,   2814. 

validity  considered  with  reference  to  the  equality  clauses  of  the   con- 
stitutions, 2815. 
validity  considered  with  relation  to  the  due  process  clauses,  2816. 

illustrative  cases  grouped   according  to  jurisdiction,  2816,  note  3. 
validity  discussed  with  relation  to  provision  for  "freedom  of  contract,'' 
2817. 
contractor's   bond,  2817,  o. 

removal  of  principal  employer's  property  by  laborer,  2817,  5. 
failure  of  contractor  to  pay  laborers,  2817,  c. 
consideration  of  statutes,  2817,  d. 
validity  of  special  provisions, 

express  waiver  of  lien  by  contractor,  2818,   a. 

failure  of  landowner  to  disclaim  responsibility  in  respect  of  work 

known  to  be  in  progress,  2818,  6. 
payment  of  liens  in  money,  2818,  c. 
priority  of  laborers'   claims   relatively  to  those  of  other   creditors 

of  the  principal  employers,  2818,   d. 
priority  of  laborers'  claims  relatively  to  those  of  other  creditors 
or  contractors,  2818,  e. 
enactments   rendering   principal    employers   personally   liable   for   wages    of 

servants  of  contractors,  2819. 
truck  acts  and  other  enactments  designed  to  insure  the  payment  of  the  full 

amount  of  wages  earned,  2820. 
enactments  relating  to  the  computation  of  wages,  2821. 
enactments  regulating  the  rate  of  wages  on  public  work,  2822. 
enactments  regulating  the  rate  of  wages  in  private  employments,  2823. 
enactments  regulating  the  payment  of  wages  at  certain  intervals,  2824. 
enactments  requiring  the  payment  of  wages  within  a  fixed  time  after  de- 
mand, 2824a. 
enactments  relating  to  the  seizure  of  wages  by  judicial  process,  2825. 
enactments  relating  to  the  payment  of  wages  at  the  termination  of  rela- 
tionship, 2826. 
enactments  prohibiting  the  assignment  of  future  wages,  2827. 
enactments  allowing  employees   attorneys'  fees  in  actions  for  the  recovery 
of  wages,  2828. 
f  5.  Validity  of  enactments  limiting  hours  of  labor, 
statutes  relative  to  public  work,  2829. 
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municipal  ordinances  relative  to  public  work,  2830. 
enactments  relating  to  private  employments,  2831. 
§  6.  Validity  of  enactments  relating  to  the  abandonment  of  the  service  iy  em- 
ployees. 
in  general,  2832. 
statutes  relative  to  nonfraudulent  abandonment  of  service  by  farm  laborers 

after  receipt  of  advances,  2833. 
statutes   relative  to  fraudulent   abandonment   of   service   by   farm    laborers 

after  receipt  of  advances,  2834. 
enactments  declaring  abandonment  of  service  to  be  evidence  of  fraud,  2835. 
§  7.  Validity  of  enactments  relating  to  women. 

enactments  regulating  the  working  hours  of  women,  2836. 
enactments   forbidding   the   employment   of   women   in   certain   occupations, 
2837. 
§  8.  Enactments  relating  to  m,inors. 

enactments  limiting  the  age  at  which  minora   may  be  employed,  2838. 
enactments  specifying  the  hours  of  labor  of  minors,  2839. 
§  9.  Validity  of  enactments  modifying  the  common-law  liability  of  an  employer 
for  injuries  sustained  hy  employees. 
employers'  liability  acts  modeled  on  that  of  England,  2840. 
enactments  modifying  the  doctrine  of  common  employment, 
as  regards  the  servants  of  all  classes  of  employers,  2841. 
as  regards  the  servants  of  all  carriers,  2842. 
as  regards  the  servants  of  all  corporations,  2843. 
as  regards  the  servants  of  railroad  corporations,  2844. 
enactments  imposing  liability  on  masters  for  defaults  of  servants  selected 

from   a   limited   class   of   persons,   2845. 
enactments   revoking   special    exemptions   accorded   to   certain   corporations, 

2846. 
enactments   assimilating  the   remedial  rights  of   certain   classes   of  persons 
to  those  of  servants,  2847. 
§  10.  Workmen's  compensation  acts. 
Massachusetts,  2848. 
Montana,  2849. 
New  York,  2850. 
Ohio,  2851. 
Washington,  2852. 
Wisconsin,  2853. 
§  11.  Validity  of  enactments  imposing  specific  duties  upon  masters  for  protec- 
tion of  their  servants. 
in  general,  2855. 

enactments   relating  to  manufacturing  establishments,   2856. 
enactments  relating  to  railways, 

number  of  men  in  train  crews,  2857,  a. 

protection    of    employees    operating    street   railways    against    inclement 

weather,  2857,  6. 
protection  of  employees  engaged  in  construction  or  repair  work  against 
inclement  weather,  2857,  c. 
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enactments  relating  to  mines, 

enactments   applicable  to   all  mines,  2858,  a. 

enactments  applicable  only  to  specific  descriptions  of  mines,  2858,  6. 
enactments  not  applicable  to  mines  employing  less  than  a  certain  num- 
ber of  men,  2858,  c. 
inspection,  2858,  d. 
plan  of  workings,  2858,  e. 

duty  of  mine  bosses  to  visit  miners  at  intervals,  2858,  /. 
ventilation,  2858,  g. 
lighting,  2858,   h. 
blasting  operations,   2858,   t. 
signal  system,  2858,  j. 
medical  aid,  2858,  k. 
health  of  employees,  2858,  I. 
§  12.  Validity  of  enactments  affecting  defenses  open   to  masters  im  actions   by 
injured  servants. 
enactments    invalidating    contracts    purporting    to    release    employers    from 

liability  imposed  by  the  legislature,  2859. 
enactments  excluding  defense  of  assumption  of  risk,  2860. 
enactments  excluding  defense  of  contributory  negligence,  2861. 
§  13.  Validity  of  enactments  passed  for  the  benefit  of  organized  labor. 

enactments  rendering  it  unlavirful  to  treat  membership  of  union  as  ground 

for  refusing  employment   or  dismissing  therefrom,  2862. 
enactments  providing  that  only  members  of  labor  unions  shall  be  employed 

on  public  work,  2863. 
enactments    excepting   trade   unions   from    the    purview   of   anti-trust   laws, 

2864. 
enactments  denying  the  use  of  public  employment  offices  to  employers  whose 

employees  are  on  strike  or  locked  out,  2865. 
enactments  relating  to  union  labels,  2866. 
§  14.  Validity  of  miscellaneous  enactments  affecting  masters  and  servants. 
enactments  relating  to  character  of  servants, 
certificate  of  cause  of  discharge,  2867,   a. 
blacklisting,  2867,  6. 
enactments   declaring  the  discharge   of  employees   for   certain   causes  to  be 

unlawful,  2868. 
enactments   as   to   the    making   of   false   representations   whereby   workmen 

are  induced  to  go  to  other  places,  2869. 
enactments    imposing   a   penalty   upon    the   commission   of   certain   acts   by 

servants  while  engaged  in  their  work,  2870. 
enactments  prohibiting  the  employment  of  alien  laborers,  2870,  a. 
enactments  imposing  a  tax  on  employers  of  aliens,  2871. 
enactments  prohibiting  peonage,  2872. 
enactments  relating  to  apprentices,  2873. 

enactments  aflfecting  the  vicarious  liability  of  a  master  to  third  persons, 
criminal    liability    of    railroad    companies    for    negligence    of    servants, 

2874,  a. 
regulation  of  vehicles  on  highways,  2874,  6. 
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enactments   prescribing  the  qualifications  requisite  for  persons  who  follow 
certain  occupations, 
in  general,  2875,  a. 
medical  practitioners,  2875,  6, 
architects,  2875,  c. 
engineers,   2875,   d. 
railroad  conductors,  2875,  e. 
undertakers,  2875,  /. 
plumbers,  2875,  g. 
horseshoers,  2875,   h. 
pilots,  2875,  t. 
enactments  imposing  occupation  license  taxes, 
employment  agencies,  2876,   a. 
emigrant  agents,  2876,   6. 

managing  agents  of  certain  kinds  of  business,  2876,  e. 
agents  of  foreign  insurance  companies,  2876,  d. 
laundries,  2876,  e. 
enactments   restricting   the   rights   of   municipal   officers   in   respect  of  per- 
forming services  for  other  employers,  2877. 
enactments  prohibiting  trusts,  2878. 

enactments  prohibiting  wrongful   interference  by  third  persons   with   exist- 
ing contracts,  2879. 
enactments  relating  to  arbitration  between  masters   and   servants,  2880. 
enactments  prohibiting  the  performance   of   work   on   Sundays,   2881. 
§  15.  Validity  of  enactments  vn  the  British,  possessions. 
Canadian  enactments, 

act  4  Ed.  VII.,  chap.   31,  relating  to  contracts  relieving  master  from 

liability  for  injuries  to  servants,  2882,  notes  1,  2. 
act  making  master  liable  to  fine  or  imprisonment  for  breach   of  con- 
tract, 2882,  note  3. 
section  4  of  the  coal  mines  regulation  act  relating  to  the  employment 
of  Chinese  laborers  in  mines,  2882,  notes  4,  5. 
Australian  enactments, 

act  No.  16  of  1906,  excepting  from  excise  tax  goods  manufactured  in  fac- 
tories  maintaining   certain   conditions   favorable   to   workmen. 
2883,  note  2. 
seamen's  compensation  act  of  1909,  2883,  note  3. 
conciliation  and  arbitration  act  of  1904,  2883,  notes  4-9. 

CONSTRAINT  OP  PERSON. 

liability  of  master  for  wilful  tort  against  third  person  involving  constraint 
of  person,  2380. 

CONSTRUCTION  OF  RULES. 

construction  and  meaning  of  rules  promulgated  by  the  master  for  the  con- 
duct of  the  business,  1121. 

CONSTRUCTION  WORK. 

person  exercising  limited  degree  of  control  over  servants  engaged  in  con- 
struction work  not  necessarily  master,  25,  note  2    (e). 
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status  of  servants  operating  trains  hired  by  contractors  engaged  in,  66, 
note  1    (b). 

railway  servants  furnished  for  the  purposes  of,  as  servants  of  the  contractor, 
57,  note  3    (c). 

master's  duty  to  servant  engaged  in  constructing  instrumentalities,  stand- 
ard of,  924. 

assumption  of  risks  incident  to,  1175. 

complaint  in  action  for  injuries  need  not  allege  master's  knowledge  of  de- 
fects in  construction  work,  1628,  note  11. 

employee  engaged  in  removing  rotten  timber  from  a  pier  as  engaged  in 
"work  of  construction"  within  meaning  of  Virginia  Consti- 
tution, 1764a,  note  3. 

employees  engaged  in,  as  fellow  servants,  1423,  note  1  (x)  ;  1432,  note  1  (o). 

member  of,  not  "operating"  railroad,  1778,  note  4   (b). 

applicability  of  North  Carolina  fellow  servant  act  to  employees  engaged  in 
constructing  a  railroad,   1789,  notes  7,  8. 

foreman  of,  as  vice  principal  under  the  Texas  fellow  servant  act,  1795, 
note  26. 

liability  of  master  for  negligence  of  servant  engaged  in  construction  work, 
to  person  to  whom  he  owes  no  contractual  duty,  2319. 

liability  for  simple  assault  upon  third  person  by  servants  engaged  in,  2363. 

statutes  relative  to  appliances  used  in  the  construction  of  buildings  and 
to  completed  buildings,  1892,  1892a. 

See  also  Structures. 

CONSTRUCTIVE   KNOWLEDGE. 

See  also  Actual  Knowledge;  Knowledge  of  Master;  Knowledge  of  Servant, 
relation  between  constructive  knowledge  and  the  master's  absolute  duties, 

1023. 
master's  liability  inferred  from,  1024. 
master's  liability  negatived  by  absence  of,  1025. 
of  servant  identical  with  actual  knowledge  for  juridical  purposes,  1307. 

CONSTRUCTIVE  LIABILITY. 

constructive  liability  of  master  to  third  person  for  torts  of  servant,  see 
Torts. 

CONSTRUCTIVE  PERFORMANCE  OP  SERVICES, 
in  general,  403. 
effect    of    English    decisions    with    regard   to   the    doctrine    of    constructive 

service,  403. 
effect  of  American  decisions,  404. 

discussion  of  the  doctrine  of  constructive  service,  405. 

how   many   actions    are   maintainable    on    the    same   contract    for    the   con- 
structive performance  of  services, 
where  the  stipulated  compensation   is   a   gross   sum,   406.   a. 
where  the  compensation  is  a  certain  sum  payable  in  installments,  406,  6. 
prerequisites  to  recovery  on  tlie  ground  of  constructive  service,  407. 
pleading,  408. 
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CONSTRUCTIVE  PERFORMANCE  OF  SERVICES— {continued). 
defenses,  409. 

amount  prima  facie  recoverable,  410. 

deductions  from  amount  prima  facie  recoverable  In  actions   based  on   con- 
structive service,  411. 
when  action  can  be  maintained  where  contract  is  repudiated  by  master  be- 
fore commencement  of  the  term,  334. 

CONTEMPLATION  OF  TRADE   DISPUTE, 
what  amounts  to,  2688. 

CONTEMPT. 

in  boycott  cases,  what  constitutes,  2742,  e. 
of  injunction  order  in  strike  cases,  2715,  /. 
conspiracy  to  leave  employment  of  receiver  as,  2708. 

issuance  of  strike  order  as,  2708. 
personal  liability  of  servant  for  violation  of  injunction  directed  against  the 

master,  2589,  note  16. 
may  consist  of  imposition  of  fine  by  labor  organization  on  its  member,  2691. 

CONTINUOUS. 

See  Duty  of  Master. 

"CONTRACT  OF  SERVICE." 

scope  of  phrase  as  used  in  the  English  compensation  act,  1824. 

CONTRACTORS. 

See  Independent  Contractors. 

CONTRACTS. 

See  Covenants    ( Restrictive ) . 

Criminal  liability  for  breach  of,  see  Criminal  Law. 

Enforcement  of  contracts  of  service  by  courts  of  equity,  see  Equity. 

Impairment  of,  see  Constitutional  Law. 

as  to  legal  remedies  for  breach  of  contracts,  see  Remedies. 
§  1.  In  general. 

when  term  of  service  begins,  154. 

continuity  of  employment,  155. 

when  contract  of  hiring  is  deemed  to  be  entire,  466. 

theory  that  proof  of  an  express  contract  is  necessary  to  entitle  a  member 
of  the  family  to  recover  wages  for  services  rendered  to  an- 
other, 592. 

theory  that  one  member  of  a  family  may  recover  for  services  rendered  to 
another  upon  proof  either  of  an  implied  or  an  express  con- 
tract, 597. 

allowance  of  claim  on  ground  that  members  of  the  same  family  dealt  on  a 
contractual  footing  as  affected  by  the  consideration,  590. 

parties  in  actions  for  wages  under  express  or  implied  agreement  to  pay, 
665,  666. 

liability  of  master  under  special  agreement  to  provide  medical  assistance 
for  servant,  2000. 
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duty  of  servant  to  inspect  under,  1340. 
method  of  proof  of  contract  of  apprenticeship,  2068. 

theory  which  treats  contract  of  carriage  as  negligible  factor  in  determining 
liability   of   carrier   for   wilful   tort   of   servant   on   passenger, 
2445. 
theory  which  treats  contract  of  carriage  as  factor  extending  carrier's  lia- 
bility for  wilful  tort  of  servant  on  passenger,  2446. 
theory  which  treats  contract  of  carriage  as   imposing  absolute  obligations 
upon  the  carrier  for  wilful  tort  of  servant  on  passenger,  2447. 
carrier's  liability  to  passenger  for  wilful  tort  of  servant  as  affected  by  exist- 
ence or  nonexistence  of  contractual  obligation  at  time  of  the 
tort,  2449. 
master's  liability  on  contracts  of  servants,  2578a,  2579. 
5  2.  Validity  of,  in  general. 

validity  of  agreement  as  to  wages   as  affecting  servant's   right  of  action 

therefor,  423-430. 
right   of   action   on    quoMtum    meruit   for   wages   where   contract   was    not 
formally  authenticated  in  the  manner  prescribed  by  law,  568. 
right  of  action  on  quantum   meruit  for  wages  where  the  contract  was  un- 
lawful, 570. 
right    of    action    on    quantum    meruit    for   wages    where    contract   was    un- 
conscionable, 572. 
remuneration  accruing  under  a  contract  not  duly  authenticated  as  within 

statute  creating  absolute  lien  for  wages,  752,  a. 
formal  requisites  of  a  valid  contract  under  American  and  colonial  statutes 
authorizing  the  binding  of  children  by  courts  or  court  officials, 
2110. 
formal  requisites   of  a   contract  under  American  statutes   authorizing  the 

binding  of  poor  children  by  public  officers,  2107. 
formal  requisites  of  valid  contract  under  English  statutes  relative  to  the 
binding  of  minors,  2104. 
§  3.  Validity  of  contracts  of  employment. 

assent  of  parties,  proposal  and  acceptance,  88. 
consideration,  mutuality,   89,  90. 

consideration  distinct  from  the  mutual  promises   of  the   parties,   contract 
sustained  by,  91. 
release  of  servant's  claims  for  damages,  91,  note  1  (a), 
other  valid  considerations,  91,  note  1    (b). 
uncertainty  and  indefiniteness, 

as  to  the  place  where  the  service  is  to  begin,  92,  a. 
as  to  duration,  92,  6. 
as  to  the  services  to  be  performed,  92,  c. 
as  to  the  amount  of  remuneration,  92,  d. 
fraud  as  an  invalidating  element,  93. 

as   affected   by  the   assignment   of   the   rights   and  obligations   of  the  con- 
tract of  service  by  the  master,  94. 
— by   the   servant,   95. 

M.  &  S.  Vol.  VIII.— 608. 
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competency  of  evidence  as  to  formation  and  terms  of  contract, 
in  general,  96,  a. 

admissibility  of  parol  evidence  in  relation  to  written  contracts,   96,  6. 
contracts  induced  by  fraud  of  servant,  96a. 

conflict  of  laws  in  respect  to  validity  of  contracts  of  employment,  97. 
capacity  of  the  parties, 
in  general,   98. 

ultra  vires  contracts  of  corporations,  98a. 
contracts  for  the  services  of  infants,  99. 
contracts   made  by  fathers,   99,   a. 
contracts  made  by  widowed  mothers,  99,  b. 
contracts  made  by  mothers  of  illegitimate  children,  99,  c. 
where  the  services  are  to  be  rendered  to  the  infant's  father,  100. 
where  the  infant  contracts  in  his  own  behalf  with  a  stranger,  101. 

English    doctrine    regarding    the    validity    of    contracts    made    by 

infants  in  their  own  behalf,   102,  103. 
American  doctrine,  104. 

conflict  between  American  and  English  decisions  discussed,  105. 
distinction  between  executory  and  executed  contracts  of  service  upon  ques- 
tion of  avoidance,  106. 
effect  of  infant's  avoidance  of  contract,   107. 

ratification  of  voidable  contracts  by  infant  after  attaining  majority,  108. 
validity  of  infants'  contracts  of  service  in  civil  law  jurisdictions, 
Scotland,  108a,  a. 
Quebec,  108a,  b. 
contracts  made  by   infants   as   employers,   109. 
contracts  made  by  married  women  as  employees, 
at  common  law,  110,  a. 

under  the  statutes  relating  to  the  property  of  married  women,  110,  6. 
under  the  French  law  in  Quebec,  110,  c. 
as  employees  of  their  husbands,  110a. 
contract  made  by  married  women  as  employers  of  third  persons, 
at  common  law.  111,  a. 
under  the  rules  of  equity.  111,  b. 

under  statutes  relating  to  separate  property  of  married  women.  111,  c. 
doctrine  of  French  law  in  Quebec,  111,  d. 
as  employers  of  their  husbands,   112. 
position    of    servants    entering    into    a    second    contract    of    service    before 

the  existing  contract  has  expired,  113. 
contracts  made  by  agents,  114-122. 
agreements   contrary  to  good  morals, 
sexual  immorality,  123,  a. 
other  immorality,  123,  6. 
agreements  contrary  to  public  policy, 

agreements  to  give  or  accept  employment  for  long  periods,  124,  a. 
agreements  between  husband  and  wife,  124,  6. 
agreements  directed  to  the  procurement  of  a  monopoly,   124,  c. 
agreements  involving  a  breach  of  the  servant's  obligations,   124,  d. 
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agreements  for  the  sale  of  appointments,  124,  e. 
agreements  to  serve  in  a  hostile  army,  124,  /. 
agreements  relating  to  slaves,  124,  g. 

agreements  insuring  the  servant  against  his  oven  negligence,  124,  h. 
agreements  restricting  the  freedom   of  a  third  person,  124,  i. 
agreements  in  restraint  of  trade,  124,  j. 

employment   for   the  purpose   of   procuring  public   contracts   and  fran- 
chise, 124,  fc. 
validity  of  contracts  of  employment  in  violation  of  statute,  125,  126. 
agreements  contrary  to  the  Sunday  laves, 
contracts  made  on   Sunday,   126,  a. 
contracts  for  work  to  be  done  on  Sunday,  126,  6. 
use  of  seal, 

in  general,  128. 

appointment  of  servants  by  corporations,   129. 
public  corporations,  129,  u,. 
private  corporations,    129,   6. 
how    far    use    of    corporate    seal    is    necessary    for    authentication    of 

contracts,  130,  131. 
same  principles  applicable  whether  unsealed  contract  was  executed  or 

not,  113a. 
permanent  or  temporary  character  of  the  employment,  131b. 
common   law   rule,  legislative  modications   of,   132. 
American  doctrine  as  to  use  of  corporate  seal,  133. 
statute  of  frauds, 

requirements   of   statute   of   frauds   in   respect   to   contracts   not   to   be 

performed  within  a  year,  134. 
to  what  contracts  the  statutory  limitation  of  time  is  applicable,  135. 
special  circumstances  which  do  not  take  the  contract  out  of  the  statute, 
136. 
statute  not  applicable  to  contracts  which  may  be  completely  performed 

within  a  year,  137. 
rule  as  to  contracts  of  hiring  for  an  indefinite  period,  138. 
when  the  time  of  service  is  deemed  to  begin,  139. 

substitution  of  a  second  contract  made  at  such  a  time  as  to  be  enforce- 
able, when  inferred,  140. 
continuation   of   service  after  the   expiration  of   the   stipulated   period, 

141. 
memorandum  required  by  statute,  142. 

complete  or  partial  performance  of  the  contract,  tffect  of, 
complete  performance  on  both  sides,   143,  a. 
partial  or  complete  performance  by  servant,  143,  6. 
legal  consequences  of  failure  to  comply  with  the  statute,  144. 
effect  of  various  statutes  relating  specifically  to  contracts  of  service,   145. 
formal  requisites  of  a  valid  contract  of  service  in  Scotland,  146. 
— in   Quebec,   147. 
requirements  of  the  stamp  acts,  143. 
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§  4.  Duration  of  contracts  of  employment. 

determined  with  reference  to  the  specific  terms  of  the  contract,   152. 
understanding  of  parties  as  to  tlio  effect  of  the  contract  upon  its  duration, 

163. 
of  contracts  for  the  performance  of   piecework,   162. 
contracts  providing  for  the  payment  by  commissions,   16.3. 
hiring  without  specific  mention   of  time, 

English  doctrine  that  hiring  without  mention  of  time  is  presumptively 

a,  hiring  for  a,  3ear,  156. 
nature    of    presumption    discussed,    157. 
doctrine  applied  in  British  colonies,  158. 

American   doctrine   that   hiring   witliout   mention   of   time  is   presump- 
tively a  hiring  at  will,  159. 
discussion  of  this  doctrine,  160. 
doctrine  in  civil  law  jurisdictions,   161. 
Louisiana,  161,  a. 
Scotland,  161,  6. 

menial  servants,   161,  note  6    (a), 
coachman,  161,  note  6    (b). 
gardener,  161,  note  6    (c). 
game  keeper,  161,  note  6   (d). 
farm  overseers,  161,  note  6    (e). 
farm  servants,   161,  note  6    (f). 
tutors  and  governesses,  161,  note  6   (g). 
school  masters,  161,  note  6    (h). 
clerks,  161,  note  6   (i). 
commercial  travelers,  161,  note  6   (j). 
editors,  161,  note  6   (k). 
managers  of  banks,  161,  note  6   (1). 
period  with  reference  to  which  the  rate  of  wages  is  estimated:  English 
and  Colonial  decisions, 
annual  rate  of  wages  specified,  164,  a. 

rate   of  wages  stated  with   reference  to  periods   shorter   than   one 
year,  164,  6. 
•—American   decisions, 

annual  rate  of  wages  specified,  165,  a. 

rate   of  wages   stated  with   reference  to   a  period  shorter   than   a 

year,  165,  6. 
statutory  provisions,  165,  c. 
— decisions  in  civil  law  jurisdictions, 
Scotland,  166,  a. 
Louisiana,  166,  b. 
Quebec,  166,  c. 
intervals   at  which  the  wages   are  payable.     English   and   Colonial   de- 
cisions, 
generally,  167,  a. 

effect  of  decisions  as  to  termination  of  contract  by  notice,  167.  6. 
American  decisions,  168. 
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rule  in  civil  law  jurisdictions,  169. 

performance  of  services  without  specific  evidence  of  a  precedent  con- 
tract, 170. 
custom  and  usage, 

hiring  especially  for  a  definite  term,  171,  a. 
hiring  without  mention  of  time.     English  decisions,  171,  6. 
— ^American  decisions,  171,  c. 
decisions  in  civil  law  jurisdictions,  171,  d. 
terms  on  which  other  servants  of  the  same  employer  are  hired,  172. 
character  of  the  work  to  he  performed,  173. 
subsidiary  regulations  regarding  property  used  for  the  purpose  of  the 

work,  174. 
specification  of  employment  as  being  permanent,  steady,  for  life,  etc., 

175. 
statutory  provisions,  176. 
provisions  of   corporate  by-laws,    177. 
term  of  employment  measured  with  reference  to  the  continuance  of  a. 

certain  state  of  things,  178. 
contract  defeasible  at  the  option  of  the  parties,  179. 
contract  defeasible  by  conditions  subsequent  expressly  referred  to,  180. 
5  6.  Termination  of  contracts  of  employment. 
in   general,   181. 

effect  of  dissolution  by  mutual  consent,  182. 
by  act  of  master, 

right  of  master  to  dismiss  servant,  183. 

right  of  dismissal  in  the  case  of  employers  performing  public  duties, 
persons  engaged  directly  by  the  state,  184,  a. 
persons  engaged  directly  by  municipal  councils,  184,  6. 
persons  engaged  by  officers  discharging  public  functions,  184,  c. 
in  the  case  of  employees  of  private  institutions  controlled  by  govern- 
ing bodies,   185. 
authority  of  person  exercising  right  of  dismissal, 
in  general,  186,  a. 

authority  of  individual  partners,  186,  6. 
authority  of  superior  employees,  186,  c. 
what  constitutes  a  dismissal, 
in  general,  187,  a. 

dismissal,  when  inferable  from  statements  of  master,  187,  6. 
dismissal,  when  inferable  from  circumstantial  evidence,  187,  c. 
what  constitutes  a  valid  ground  for  dismissal,  188. 
right  of  master  to  rely  upon  cause  of  discharge  not  assigned  at  time  of 

discharge,    189. 
waiver  of  right  of  discharge  by  condoning  servant's  breach  of  duty^ 
effect  of  retention  in  general,  190,  a. 
doctrine    that    condonation    is   presumed    from    fact    of    retention, 

190,  6. 
doctrine  that  condonation  is  question  for  jury,  190,  c. 
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qualiflcations    of    rule    as    to    inference   of    waiver    from    retention, 

190,  d. 
reliance  by  master  upon  one  of  several  grounds  of  dismissal,  190.  e. 
waiver   of   reserved   right   to   terminate   employment  if   specified    event 

should  occur,  191. 
consequences  of  dismissal, 

with  regard  to  the  primary  stipulations  of  a  contract,  192. 

with  regard  to  special  subsidiary  stipulations,  193. 

with  regard  to  the  person  and  property  of  the  servant,  194. 

with  regard  to  the  master's  chattels  used  for  the  purposes  of  the 

servant's  work,  195. 
with  regard  to  articles  purchased  from  the  master  for  resale,  195a. 
with  regard  to  third  persons,  196. 
stipulations  permitting  rescission  if  work  is  not  satisfactorily  done,  197. 
under  what  circumstances  the  employer's  judgment  as   to  the   quality 

of  the  work  is  conclusive,  198. 
how  far  the  actual  dissatisfaction  on  the  employer's  part  may  be  in- 
quired into,  199. 
necessity   of  showing  that   the   dissatisfaction   alleged   was   covered   by 

the  contract,  200. 
effect  of  special  stipulations  other  than   those   simply   relating  to   the 
unsatisfactory  quality  of  the  work, 
unqualified  right  to  discharge,  20],  a. 
right  to  dismiss  conditioned  upon  existence  of  a  cause  for  dismissal, 

201,  6. 
right  to  dismiss   conditioned  upon   defective   performance  by   serv- 
ant, 201,  c. 
right  of  dismissal  reserved  in  the  event  of  the  failure  of  the  com- 
mon enterprise,  201,  d. 
previous    consultation    between    parties    a    condition    precedent    in 

termination  of  the  contract,  201,  e. 
continuance  of   performance   dependent   upon   acts   or   forbearanci's 

of  servant,  201,  /. 
stipulations  taking  into  account  the  contingency  of  a  termination, 
201,  g. 
by  act  of  servant, 
in  general,  202. 

what  constitutes  an  abandonment  of  the  service,  203. 
consequences  of  abandonment,  204. 

right  of  abandonment  as  affected  by  special  stipulations,  205. 
waiver  of  right  of  abandonment,  206. 
marriage  of  servant,  207. 
by  giving  notice, 

obligation  to  give  notice  under  express  terms  of  the  contract, 
in  general,  208,  a. 
sufficiency  of  express  notice,  208,   h. 
sufficiency  of  notice  implied  from  circumstances,  208.  c. 
effect  of  rules  prescribing  length  of  notice  to  be  given,  208,  d. 
obligation  where  contract  contains  no  provision  for  notice,  209. 
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obligation  as  inferred  from  a  specific  custom, 
in  general,  210,  u.. 

in  the  case  of  domestic  servants,  210,  6. 
in  the  case  of  other  servants,  210,  v. 
custom  overridden  by  express  terms  of  contract,  210,  d. 
obligation  as  inferred  independently  of  a  specific  custom, 
character  of  the  employment,  211,  a. 
period  for  which  the  contract  was  binding,  211,  6. 
period   with  reference  to  which  the   rate  of  compensation   is   esti- 
mated, 211,  0. 
reasonableness  of  notice  a   question   of  fact,   211,  d. 
at  what  time  notice  should  be  given,  212. 
obligation  to  give  notice  under  the  law  of  Scotland,  213. 
obligation   to   give    notice   under    the    French    law   as    administered    ii: 
Quebec,  214. 
•on  account  of  death  of  one  of  the  parties, 
effect  of  death  in  general,  215. 
death  of  individual  master,  216. 

death  of  member  of  employing  firm  of  partners,   217. 
death  of  servant,  218. 
■on  account  of  physical  disability  of  one  of  the  parties, 
bodily  or  mental  incapacity  of  the  master,  219. 
bodily  or  mental  incapacity  of  the  servant, 

considered  as  an  event  operating  to  dissolve  the  contract,  220. 
considered  as  an  excuse  for  nonperformance  of  the  contract,  220a. 
considered  as  a  ground  for  rescinding  the  contract,  220b. 
right  of  employer  to  refuse  to  allow  employee  to  perform  services 

while   temporarily   incapacitated,   220c. 
Incapacity  supervening  after  a  wrongful  dismissal,  220d. 
hy  circumstances  beyond  control  of  either  party, 

epidemic  or  other  overpowering  natural  calamities,  221. 
destruction  or  deterioration  of  master's  property,  222. 
bankruptcy  of  master,  223. 
bankruptcy  of  servant,  223a. 
insolvency  of  individual  employer,  224. 
compulsory  winding  up  of  employing  company,  224a. 
appointment   of   receiver   and   manager   of   business   of   employing  com- 
pany, 225. 
execution  sale  of  employer's  property,  226. 
imprisonment  of  servant, 

where  he  is  guilty  of  the  crime  charged,  227,  a. 
where  he  is  not  guilty  of  the  crime  charged,  227,  &. 
•other  acts  of  public  authorities, 

authorities  of  state   in  which  parties  reside,   228,  a. 
authorities  of  foreign  state,  228,  6. 
acts  of  third  persons,  229. 
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§  6.  Implied  conditions  of  contract  of  employment  continued  after  expiration  of 
original  term. 
common-law  rule  stated,  230. 
duration  of  continued  employment, 
in  general,  231,  a. 

eflFect  of  requirement  of  the  statute  of  frauds,  231,  6. 
pleading,  231,  c. 
right  of   remuneration  under  continued   employment, 
in  general,  232,  a. 

change  of  locality  or  character  of  service,  232,  6. 
effect  of  invalidity  of  original  contract,  232,  c. 
terminability  of  original  contract,  233. 

resumption  of  employment  under  the  same  master  after  an  interval,  234. 
continuance  of  same  work  under  a  different  employer,  235. 
civil  law  rule, 

Scotland,  236. 
Louisiana,  237. 
Quebec,  238. 
§  7.  Discharging  or  restricting  the  liahility  of  employers  for  injuries  to  their 
servants. 
constitutionality  of  Canadian  statute  relating  to  contracts  relieving  master 

from  liability  for  injuries  to  servant,  2882,  notes  1,  2. 
constitutionality   of   statutes   invalidating   contracts   which   purport   to    re- 
lieve employers  from  liability  imposed  by  legislature,  2859. 
contracts  with  regard  to  future  injuries, 

contracts  by  which  a  master  stipulates  for  absolute  exemption, 
doctrine  that  such  contracts  are  valid,  1919,  a. 
doctrine  that  such  contracts  are  invalid,  1919,  6. 
statutory  provisions,   1919,   c. 

contracts   releasing  carriers   from   liability   to  employees   of   other 
persons,  1919,  d. 
contracts  by  which  a  master  stipulates  for  absolute  exemption  from  his 
statutory  liability, 
doctrine  that  such  contracts  are  valid,   1920,   a. 
doctrine  that  such  contracts  are  invalid,  1920,  6. 
special  statutory  provisions  declaring  such  contract  to  be  invalid, 
1920,  c. 
contracts  requiring  servant  to  elect  between  benefits  of  a  relief  fund  and 
an  action  for  damages, 
in  general,  1921. 

objects,  organization  and  legal  status  of  relief  associations,  1922. 
validity  apart  from  statute  of  stipulations  that  the  acceptance  of 
benefit  shall  bar  subsequent  action  for 
consideration  sufficient,  1923,  a. 
public  policy  not  contravened,  1923,  6. 
jurisdiction  of  courts  not  ousted,  1923,  c. 
interest  of  servants  subserved,  1923,  d. 
coercion  not  predicable,  1923,  e. 
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undue  influence  and  fraud,  1923,  /. 
mistake  as  to  strength  of  claim  for  damages,  1923,  g. 
validity  of  stipulations  considered  with  reference  to  statutes,  1924. 
right  of  action  for  damages,  how  far  affected  by  the  acceptance  of 
benefits, 
acceptance  by  the  employee  himself,   1925,   a. 
acceptance  after  death  of  employee,   1925,   6. 
duration  of  right  to  benefits  in  case  where  injury  is  not  fatal,  1926. 
stipulations  making  execution  of   release  a  condition  precedent  to  the 

payment  of  benefits  out  of  the  fund,  1926a. 
right  of  action,  how  far  affected  by  these  stipulations, 
during  the  lifetime  of  the  servant,  1927,  a. 
after  the  servant's  death,  1927,  6. 
stipulations   defining   the   effect   of   instituting   action   for  damages   by 

members  of  relief  associations,   1928. 
right  of  action,  how  far  affected  by  such  stipulations, 
during  the  servant's  lifetime,  1929,  a. 
after  the  servant's  death,  1929,  6. 
meaning  of  the  term  "judgment,"  1929,  c. 
enforcement  of  restrictive  stipulations  in  foreign  states,  1929a. 
arrangement  by  masters  with  insurance  companies  for  indemnification 
of  servants,  1930. 
contracts  with  regard  to  injuries  previously  sustained, 
in  general,  1931. 
consideration,  1932. 
servant's   ignorance  of   the   character   and   contents   of   the   instrument 

signed  by  him,  1933. 
servant's  mental  and  physical  condition  at  the  time  when  the  instru- 
ment was  signed,  1933a. 
servant's  mistake  of  law, 

mistake  regarding  the  extent  of  his  remedial  rights,  1934,  a. 
mistake  regarding  the  legal  effect  of  the  release,  1934,  6. 
servant's  mistake  of  facts  in  respect  io  the  extent  of  his  injuries, 
in  general,  1935. 

mistake  produced  by  misrepresentation  on  the  part  of  the  employer 
or  his   agent, 
innocent   misrepresentation,   1936,   a. 
fraudulent  misrepresentation,  1936,  6. 
other  elements  bearing  upon  the  validity  of  releases, 
contravention  of  public  policy,  1937,  o. 

fraudulent  intention  of  employer  not  to  perform  promise,  1937,  6. 
insanity  of  servant,   1937,  c. 
minority  of  servant,   1937,  d. 
ratification  of  a  voidable  release,  1937a. 
restoration  of  money  received  under  contract,  how  far  a  prerequisite 

to  the  servant's  action,  1937b. 
employer's  performance  of  the  contract  of  settlement,  1938. 
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effect  of  releases  with  regard  to  the  liability  of  third  persons, 

in  eases  where  the  third  person  is  the  sole  tort  feasor,  1939,  a. 
in  cases  where  the  master  and  a  third  person  were  joint  tort  feasors, 

1939,   b. 
§  8.  Interference  with  contract  of  employment. 

necessity  of  showing  contract   of   employment   in   action   for  enticement   of 

servant,  2599,  2602,  notes  8,  9;   2603,  notes  9-11;   2604,  notes 

7,  8;   2616,  2617. 
necessity  for  showing  contract  of  employment  in  action  for  tortious  injury 

to  servant,  2630. 
right  to  immunity  from  interference  with  performance  of,  2656,  2658. 
no  liability  for  procuring  breacli  by  exercise  of  absolute  right,  2658. 
persuasion  of  another  to  refrain  from  contracting  as  actionable  wrong,  2658. 
prima  facie  case  in  action  for  procuring  breach  of,  how  made,  2658. 
justification  for  knowingly  procuring  breach  of,  2658. 
of   employment,   elements   of   tort   involved   in   unlawful    interference   with, 

2666. 
enactments  prohibiting  wrongful  interference  by  third  persons  with  existing 

contracts,  2879. 
?5  9.  Contracts  in  trade  disputes. 

effect  of  strikes  on  liability  for  nonperformance  of,  see  Strikes,  §  2. 

inducing  breach  of,  not  justified  by  good  faith,  2671. 

inducing  one's   employees  to   join   labor   organization   in   violation   of  their 

contracts  as  actionable  wrong,  2718. 
inducing  employer  to  break  contract  of   employment,  as  actionable  wrong, 

2671. 
causing  another's  discharge  by  exercise  of  right  growing  out  of,  2673. 
persuasion  of  employee  to  strike,  in  violation  of,  as  actionable  wrong,  2699. 
persuasion   of   another  to  violate,    in    furtherance   of   strike,   as   actionable, 

2703,  u.. 
"contracting   out   of"   award    of   tribunal    for   arbitration    of   industrial    dis- 
putes, 2777. 
validity  of,  between  master  masons'  association  and  bricklayers'  union,  that 

firepr^ofing   shall   not   be   sublet,   2752. 
validity   of,    between    union    and    employer,    binding   employer   to    purchase 

material  only  of  approved  factories,   2752. 
to  employ  no  one  objectionable  to  union  as  justification  for  discharge,  2682. 
interference  with  another's  employment  by  exercise  of  right  to  refrain  from 

contracting,  2675. 
interference   with   another's   employment   by    refusing   to   continue   contract 

with  employer,  2675. 
right  to  strike  where  striking  involves  breach  of,  2699. 
agreement   between    two    employers    making    release    of   claim    against    the 

other  a  condition  of  employment  as  justifying  interference  with 

employment,  2677. 
existence  of  voidable,  invalid,  or  illegal  contract  of  apprenticeship  as  justi- 
fying   interference    with    employment    by    another    of    alleged 

apprentice,  2673. 
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construction   and   effect   of  provisions   against  liability  for   nonperformanoe 

occasioned  by  strikes,  2764. 
where  no  time   limit  fixed,   performance   within   reasonable   time   sufficient, 
2755. 
§  10.  Requiring  the  employment  of  union  or  nonunion  labor  only. 
closed  shop   agreements,  2751. 
analogous  contracts,  2752. 

discrimination  in  favor  of  union  labor  in  letting  public  contracts,  2753. 
to  employ  union  men  only,  as  being  in  restraint  of  trade,  2674. 
See  also  Closed  Shop. 

CONTRIBUTION. 

as  to  right  of  employer  to  indemnity  for  compensation  paid  under  the 
English  workmen's   compensation   act,   see  Indemnity. 

between  stockholders  in  actions  under  statutes  declaring  stockholders  to  be 
individually  liable  for  the  wages  of  their  employees,  777. 

CONTRIBUTORY  NEGLIGENCE. 
§  1.  General  principles  governing. 

validity  of  statutes  excluding  the  defense  of  contributory  negligence,  2861. 
doctrine  not  applicable  in  action  by  parent  for  injuries  to  child  employed 

without  his  consent,  915,  note  10. 
master  may  rely  upon  presumption  that  servant  will  use  due  care, 
in  general,  926,  a. 

application    of   principle   with    reference    to    structure   above   or   beside 
railroad  tracks,  926,  b. 
servant's  acceptance  of  work  for  which  he  is  not  fitted  as,  ]206. 
absence  of  compulsion  as  an  essential  element  of,  1390. 
relation  of  the  duty  of  instruction  to  the  defense  of,  1149. 
immateriality  of  defense  of,  where  servant  has  assumed  the  risk,  1167,  note  4. 
servant's  failure  to  know  of  certain  risks  as  a  form  of  contributory  negli- 
gence, 1308. 
failure  to  obtain  knowledge  as  to  obvious  risks,  1209,  notes  10,  11. 
act   of   servant   in   performing   unavithorized   duties   as   being    indicative    of 

negligence,   1567. 
injuries  to  servant  from  use   of   simple   tools   deemed  the   result   of,   924a, 

note  8. 
greater  risks  assumed  by  trainmen  than   by  other   servants  without  being 

chargeable  with,  1216,  note  9. 
fact  that  servant  did  not  appreciate  full  magnitude  of  risk  no  defense  where 

he  has  been  warned  of  danger,  1236,  note  5. 
continuance  of  servant  in  employment  with  knowledge  of  master's  breach  of 

statute  not  necessarily  negligent,  1648,  note  7. 
as  a  defense  in  cases  where  the  master  has  promised  to  remedy  conditions, 
in  general,  1351,  1348,  c. 

as  inferred  from  the  gravity  of  the  risk  encountered,  1352. 
as  inferred  from  the  length  of  time  the  servant  worked  after  the  giving 

of  the  promise,  1353. 
illustrative  cases,  1354. 
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duty  of  servant  to  exercise  care  with  respect  to  defective  instrumentali- 
ties, after  tlie  master  has  promised  to  repair  the  same,  1356. 
usually  negatived  by  evidence  that  servant  acted  under  direct  order, 
in  general,  1363. 

considerations  upon  which  this  doctrine  is  based,  1364. 
direct  order  not  a  justification  where  servant  executed  it  in  a  negli- 
gent manner,  1368. 
when  available  as  a  defense  where  servant  relies  upon  an  assurance  of  safety, 

1376,  1377. 
in  obeying  orders  to  do  work  outside  the  scope  of  employment,  1389. 
in  regard  to  the  manner  of  performing  work  outside  the  scope  of  the  em- 
ployment, 1391. 
efTect  of  averment  in  complaint  for  personal  injuries  of  the  servant's  free- 
dom from  contributory  negligence,  1629,  d,  1630. 
as  a  defense  in  action  for  injuries  to  minor  employed  without  the  parent's 

consent,  2646. 
necessity  of  pleading,  1636. 

burden  of  proof  with  respect  to  servant's  contributory  negligence,  1609. 
statutes  relative  to  burden  of  proof  as  to  servant's  contributory  negligence, 

1610. 
availability  of  defense  under  the  civil  law,  1990. 
§  2.  Under  what  drcumstances  the  servant's  action  is  tarred  hy  the  acceptance 
or  retention  of  a  given  employment. 
servant's  acceptance  of  duties  for  which  he  is  not  fitted,  1206. 
continuance  of  work, 

negligence  not  inferable  in  absence  of  knowledge  of  abnormal  risk,  1207. 
mere  knowledge  of  risks  not  sufficient  to  raise  inference  of  negligence, 

1208. 
knowledge  of  defects,  when  sufficient  to  justify  inference  of  negligence, 

1209. 
as  to  what  knowledge  is  imputed  to  servant,  see  Knowledge  of  Servant, 
negligence  inferred  as  matter  of  law  where  knowledge  both  of  defects 

and  consequent  risks  is  shown,  1210. 
Illinois  doctrine,  1211. 
rationale  of  servant's  inability  to  recover  on  ground   of  negligence  in 

continuing  work,  1212. 
when  negligence  not  imputed  to  servant  who  knows  of  risk,  1213. 
Missouri  doctrine  as  to  eflfect  of  the  servant's  knowledge,  1214. 
North  Carolina  doctrine  as  to  eff'ect  of  servant's  knowledge,  1214a. 
voluntary  or  involuntary  character  of  servant's  action  in  continuing  work, 
will  power  of  servant  overcome,  1215,  a. 

servant's  fear  that  he  may  lose  his  position  if  he  disobeys,  1215,  h. 
voluntary  action  not  predicable  in  the  case  of  seamen,  1215,  c. 
duty  of  servant  to  quit  the  employment  when  he  ascertains  that  he  is  ex- 
posed to  abnormal  risks,  1216. 
failure  of  servant  to  report  defect, 
in  general,  1217,  a. 
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to  whom  the  report  should  be  made,  1217,  6. 
sufficiency  of  notice,  1217,  o. 
duty  of  servant  to  remedy  defects,  1218. 
§  3.  Relation  between  assumption  of  risk  and  contributory  negligence. 
in  general,  1219. 

logical  independence  of  the  two  defenses,  1220. 
contributory  negligence  at  the  time  of  the  injury  material  only  where  there 

has  been  no  assumption  of  risk,  1221. 
cases  not  giving  due  effect  to  this  principle,  1222. 
defenses  confused  owing  to  inaccuracy  of  terminology, 
in  general,  1223. 

illustrative  cases  from  various  jurisdictions,  1223,  note  3. 
doctrinal  confusion  between  the  defenses,  1224. 
discussion  of  the  confusion,  1225. 

defenses  of  assumption  of  risk  and  contributory  negligence  as  mutually  ex- 
clusive, 1220,  note  4. 
relation  of  the  defense  of,  to  the  maxim,  Volenti  non  fit  injuria,  1288. 
§  4.  Negligence  at  the  time  injiiry  was  received. 
general  principles, 

servant  is  bound  to  use  proper  care  in  performing  his  duties,  1227. 
local  doctrines  as  to  contributory  negligence, 
Alabama,   1228,  a. 
Florida,  1228,  b. 
Georgia,  1228,  c. 
Illinois,  1228,  d. 
Kentucky,  1228,  e. 
Mississippi,  1228,  /. 
comparative  negligence, 
in  general,   1229,  o. 
Tennessee,  1229,  6. 
Quebec,  1229,  o. 

rule  in  case  of  seamen,  1229,  d. 

statutory    re-enactment    of    doctrine    of    comparative    negligence, 
1229,  e. 
contributory    negligence   of    deceased    servant   bars   action   by   personal 

representative,   1230. 
contributory  negligence  as  a  defense  to  actions  by  parents  for  the  loss 

of  services,   1231. 
when  negligence  of  third  person  is  imputed  to  servant,  1232. 
negligence    not    predicable    unless    servant    was    aware    of    surrounding 

conditions,  1233. 
— and  understood  the  dangers  created  by  those  conditions,  1234. 
negligence  not  predicable  in  regard  to  unexpected  situations,  1235. 
negligence  not  necessarily  predicable  with  regard  to  incurring  of  known 

dangers,  1236. 
servant's  negligence  not  a  bar  to  action  unless  it  was  an  efficient  cause 

of   injury,   1237. 
illustrative  cases  turning  upon  proximity  of  cause,  1238. 
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negligence  of  fellow  servant  as  a  concurring  cause  of  the  injury,  123!  i- 
servant's  negligence  not  a  bar  to  the  action  if  it  is  merely  a  condition. 

of  the  injury,  1240. 
negligence  of  master  or  another  employee  following  that  of  servant,  1241 . 
§  5.  What  constitutes  contributory  negligence. 
in  general,  1242. 

care  proportionate  to  the  danger  must  be  exercised,  1243. 
province   of   court   and   jury,   1244. 

failure  to  use  appropriate  precautions  in  dangerous  situations,  1245. 
operation  of  railway  trains  and  cars,   1245,  note  1    (a). 
operation  of  hand  cars,  1245,  note  1   (b). 
inspecting  and  repairing  of  rolling  stock,  1245,  note  1    (c). 
coupling  cars,  1245,  note  1    (d). 
dismounting  from  moving  cars,  1245,  note  1    (e). 
setting  stop  signals  on  railroads,  1245,  note  1    (f). 
operation  of  elevators,  1245,  note  1   (g). 
manipulation  of  machinery,  1245,  note  1    (h). 
dealing  with  electrical  appliances,  1245,  note  1    (i). 
dealing  with  inflammable  gases,  1245,  note  1    (j). 
dealing  with  explosives,  1245,  note  1    (k). 
dealing  with  dangerous  fluids,  1245,  note  1    (1). 

working  where  there  is  danger  from  flying  objects,  1245,  note  1    (m). 
handling  heavy  objects,  1245,  note  1   (n). 
working  in  mines,  1245,  note  1    (o). 
foot  ways,  1245,  note  1    (p). 
Inadequate  light,  1245,  note  1    (q). 
severe  weather,  1245,  note  1    (r). 
unruly  horses,  1245,  note  1    (s). 
work  on  ships,  1245,  note  1    (t). 
work  on  poles,  1245,  note  1   (u). 
work  on  roofs,  1245,  note  1    (v). 
seats,  1245,  note  1   (w). 

working  where  there  is  danger  from  falling  objects,  1245,  note  1    (x). 
failure  to  give  proper  attention  to  surroundings,  1246. 

duty  omitted  in  respect  to  stable  or  persistent  conditions,   1247. 
omission  of  duty  in  respect  to  transitory  and  sporadic  conditions,  1248. 
Belection  of  the  more  dangerous  of  two  available  courses, 

taking  or  remaining  in  an  unnecessarily  dangerous  position, 
cases  relating  to  work  on  railroads, 

where  there  is  risk  of  being  struck  by  moving  trains  or  cars, 

1250   (1). 
where  there  is  risk  of  being  struck  by  heavy  objects  falling 

from  cars,   1250,    (2). 
going  under  or  between  stationary  cars  which  may  be  moved 

without  warning,  1250   (3). 
doing    work    on    railway    cars    at    improper    time    or    place, 
1250   (4). 
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CONTRIBUTORY  NEGLIGENCE—  ( eon  tinued ) . 

taking   a   position   on   car-  dangerous   with   relation  to   objects 

above  the  track,  1250    (5). 
— with  relation  to  objects  beside  the  track,  1250    (6). 
taking  a  position  on  car  or  engine  dangerous  with  relation  to 

its  movements  or  condition,  1230   (7). 
taking   a   position   on   a   car   dangerous   with    relation    to    its 

load,   1250    (8). 
taking   a   position   on   a   car   dangerous   because   of   defects   there- 
in, 1250    (9). 
dangerous   positions  taken  by   employees   engaged   in   coupling 

or  uncoupling,  1250    (10). 
traveling    on    railway    cars    operated    in    a    negligent    manner, 

1250    (10a). 
taking  a  dangerous  position  on  a  hand   car,   1250    (11). 
riding  on  a  push  car  down  a  steep  grade,  1250    (12). 
remaining  on  a  derailed  engine  which  is  being  dragged  to  the 

track,   1250    (13). 
mounting  or  remaining  on  a  car  the  speed  of  which  can  not 

be  controlled,   1250    (14). 
taking  a   dangerous   position   with   reference   to   a   coal   chute, 

1250    (15). 
Wises  not  relating  to  railroads, 

taking    a    dangerous    position    on    vehicles    drawn    by    horses. 

1250  (1). 

taking   a   position   in   which   there   is   danger   from   the  move- 
ments of  an  elevator  cage,  1251    (2). 
going  on  to  an  insecure  structure,  1251    (3). 
taking   a   position   rendered   dangerous   by   moving   machinery, 

1251  (4). 

taking  a  dangerous  route  in  passing  from  one  point  to  an- 
other, 1251    (5). 

getting  on  to  stationary  machinery  which  may  be  put  in  motion 
at  any  time,  1251   (6). 

taking  a  position  in  which  there  is  risk  of  being  struck  by 
flying  objects,  1251    (7). 

— ^by  falling  objects,  1251   (8). 

taking  a  position  wliere  there  is  danger  from  the  action  of 
leverage,  Il.ji    (9). 

taking  a  dangerous  position  on  a  ladder,  1251    (10). 

taking  dangerous  positions  in  mines,  1251   (11). 

taking  a  dangerous  position  on  a  ship,  1251    (12). 

taking  a  dangerous  position  with  relation  to  electrical  appli- 
ances, 1251    (13). 

taking  a  position  dangerous  with  respect  to  inflammable 
gases,  1251    (14). 

taking  a  dangerous  position  in  moving  heavy  objects,  1251  (15). 

going  into  dangerous  places  in  the  dark,  1251   (16). 
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CONTRIBUTORY  NEGLIGENCE— (oo»tifiued) . 

going  into  a  dangerous  position  without  notifying  persona  from  whose 

acta  danger  may  be  anticipated,  1252. 
going  into  or  remaining  in  an  unauthorized  position,  1253. 
doing  work  in  an  unnecessarily  dangerous  manner, 
work  on  railroads, 

operating  cars  in  a  dangerous  manner,  1254    (1). 
participating  in  the  making  of  a  flying  awitch,  1254  (2). 
adopting  a  dangerous  method  of  coupling  or  uncoupling  cars, 

1254    (3). 
paasing  over  moving  cars  in  an  improper  manner,  1254   (4). 
attempting  to  mount  moving  engines  or  cars,  1254    (5). 
attempting  to   dismount  from   railway   cars  while   in  motion, 

1254    (6). 
running  along  moving  cars,  1254   (7). 
blocking  cars  which  are  running  down  a  grade,  1254   (8). 
method  of  doing  repair  work  on  railway  cars,  1254   (9). 
operating  hand  cars  in  a  dangerous  manner,  1254    (10). 
cases  not  relating  to  work  on  railroads, 

attempting  to  get  on  a  moving  elevator  cage,  1255    ( 1 ) . 
failing  to  stop  machinery  when  it  is  dangerous  to  work  with  it 

in  motion,  1255    ( 2 ) . 
adjusting  machinery  in  a  dangerous  manner,  1255    (3). 
stopping  machinery  in  a  dangerous  manner,  1255   (4). 
operating  machinery  in  a  dangerous  manner,  1255    (5). 
using  tools  in  an  improper  manner,  1255   (6). 
handling  electrical  appliances  improperly,  1255   (7). 
improper  method  of  performing  work  in  connection  with  ves- 

aela,  1255   (8). 
improper  methods  of  performing  work  in  minea,  1255   (9). 
teating  appliances  in  a  dangerous  manner,   1255    (10). 
working  with  inadequate  help,  1255   (11). 
handling  explosives,  1255,    (12). 
doing  acts  with  undue  haste,  1256. 

negligence  inferred  from  the  use  of  defective  or  unfit  appliances,  1257. 
use  of  appliances  for  improper   purposes,   1258. 

negligence  in  creating  material  conditions  which  caused  injury,  1259. 
negligence  in  respect  to  the  exercise  of  functions  of  control,  1260. 
failure   of   injured   employee   to    influence  the   conduct   of   coemployees   not 

under  his  control,  1261. 
departure  from  customary  methods  of  work,  1262. 
§  6.  Circumstances  tending  to  negative  the  inference  of  contributory  negligence 
at  the  time  of  the  accident. 
in  general,  1263. 

minority  of  the  injured  servant,  1264. 
conditions  or  methods  of  work  not  under  the  control  of  the  injured  servant, 

1265. 
temporary  forgetfulness  of  danger,  1266,   1267. 
compliance  with  the  rules,  1268. 
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CONTRIBUTORY  NEGLIGENCE—  ( continued ) . 
conformity  to  customary  practice,  1269. 
presumption  by  servant  that  plant  is  not  defective,  1270. 
— ^that  the  work  done  with  the  plant  will  be  prudently  done,  1271. 
limits  of  the  servant's  right  to  act  upon  these  presumptions,  1272. 
necessity  of  the  act  which  caused  the  injury,  1273. 
act   done   in   an   emergency,   1274. 
act  done  under  the  influence  of  bodily  pain,  1275. 
act  done  in  attempting  to  save  the  life  of  another  person,   1276. 
act  done  in  attempting  to  preserve  the  employer's  property,   1277. 
§  7.  Commission  of  acts  specifically  forbidden. 
unlawful  acts,  1278. 

acts  done  in  contravention  of  orders,  1279. 
doing  acts  against  which  the  servant  has  been  warned,  1280. 
violation  of  a  rule, 

negligence  generally  inferable  as  a  matter  of  law,  1281. 
decisions  illustrative  of  this  principle,  1282. 
limits  of  this  doctrine,  1283. 
doctrine  that  violation   of  a  rule  does  not  imply  negligence  as  matter   of 

law,  1284. 
violation  by  servant  of  specific  order  or  warning  or  rule  as  proximate  cause 

of  injury,  1238,  notes  2,  3. 
violation  by  servant  of  statute  relative  to  hours  of  labor  as,  1240,  note  7. 
§  8.  As  a  defense  to  action  hosed  on  statute. 

as  defense  in  action  under  statutes  enacted  for  the  benefit  of  servants, 
in  general,  1648,  a. 

availability  of  the  defense  as  dependent  on  the  provisions  of  the  stat- 
ute sued  upon,  1648,  6. 
availability  of  defense  inferred  from  language  of  statute,  1648,  c. 
knowledge  of  risk,  how  far  negligence  is  inferable  from,  1648,  d. 
defense  of,  as  inferred  from  the  language  of  the  statutes, 
employers'  liability  acts,  1648,  note  3   (a). 

statutes  declaratory  of  common-law  principles,  1648,  note  4   (a), 
statutes  affecting  the  operation  of  the  doctrine  of  common  employment, 
1648,  note  4   (b). 
statutes  imposing  specific  duties,  1648,  notes  3   (b),  4  (c). 
limits  of  doctrine  that  contributory  negligence  is  a  bar  to  an  action  under 

statutes  enacted  specially  for  servant's  benefit,  1649. 
not   a    defense   where   master   has    been    guilty    of    wilful    negligence,    164!), 

notes  1,  2. 
as  defense  in  action  to  enforce  a  penalty  for   breach  of   specific  statutory 
duty,  1918,  6. 

CONTROL. 

over  the  details  of  the  work  as  test  of  the  relationship  of  master  and  servant. 

18. 
exercise  of  limited  nature  of,  over  servant,  as  test  of  relationship,  25. 
negligence  in  the  exercise  of  functions  of  control  imposed  upon  the  servant, 
1260. 
M.  &  S.  Vol.  VIII.— 609. 
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CONVENIENCE. 

as  justifying  element  for  maintenance  of  objects  alongside  and  dangerously- 
near  the  track,  969,  c. 
as  justifying  element  in  maintaining  low  structure  over  tracks,  970,  c. 

CONVERSION. 

liability  of  corporation  for  conversion  by  servant,  2505a,  note  4   (j). 
liability  of  master  for  conversion  by  servant,  2403. 
personal  liability  of  servant  for,  2588. 

refusal  of  employer  to  employ  any  one  who  should  rent  plaintiff's  property 
as  conversion  thereof,  2744. 

CONVICTION. 

sufficiency  of,   in  prosecution  under   English   Conspiracy   and  Protection   of 

Property  Act,  1875,  §  7,  2693,  6. 
sufficiency  of,  in  prosecution  under  6  Geo.  IV.,  chap.  129,  §  3,  2693,  a. 

CONVICT  LABOK. 

validity  of  stipulation  in  public  contract  against  employment  of,  2753. 

CONVICTS. 

relationship  between,  and  persons  who  hired  their  services  from  the  state,  10. 
assumption  of  risks  by  convicts  whose  labor  is  hired  by  private  employers 

not  deemed  to  be  voluntary,  1201,  c. 
applicability  of  fellow-servant  rule  to  convicts  whose  services  had  been  hired 

from  the  state,  1410,  note  3. 
hirer  of  convict  labor  as  defendant  in  action  for  injuries  received  by  convict, 

1613. 

COOKS. 

employed  in  hotels  or  restaurants  not  in  "domestic  service,"  within  meaning 
of  arbitration  act,  2772. 

COPARTNERSHIP. 
See  Partnership. 

CORPORAL  PUNISHMENT. 
See  Punishment. 

CORPORATIONS. 
§  1.  /»  general. 

validity  of  enactments   modifying  the  fellow   servant   doctrine  as   regards 
the  servants  of  all  corporations,  2843. 

validity    of    enactments    revoking    special    exemptions    accorded    to    certain 
corporations,  2846. 

authority  of  directors  to  hire  employees,  117. 

necessity  of  use  of  corporate  seal  for  the  appointment  of  servants  by  cor- 
porations, 129-133. 

formal  requisites  as  to  validity  of  agreement  for  payment  of  salary  to  em- 
ployees of,  430,  note  4. 
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CORPORATIONS—  ( continued ) . 
§  2.  Recovery  of  wages  by  servants  of. 

amount  of  wages  recoverable  where  receiver  has  been  appointed  upon  the 
issuance  of  winding-up   order  of   an   employing  company,   528. 
right  of  action  for  wages  on  quamtum  meruit  as  afifected  by  corporate  char- 
acter of  employer,  546. 
right   of   action  on   quantum   meruit   for  wages   where   contract   was   ultra 

vires  of  an  employing  corporation,  569. 
liability  of,  for  wages,  674. 
status  of  employee  of  corporation  who  is  also  stockholder  or  officer  under 

statutes  granting  a  priority  to  claims  for  wages,  1944,  g. 
statutes   imposing   a  liability  for   wages   upon   individual   members   of   cor- 
porations, 770. 
construction  and  operation  of  these  statutes,  771. 
enforcement  of  the  liability,  conditions  precedent  to,  772. 
procedure  for  enforcement,  773. 
parties,  774. 
pleading,  775. 
defenses,  776. 

contribution  between  stockholders,  777. 
transferability  of  right  to  enforce  the  individual  liability  of  stockholders, 

778. 
extra  territorial  operation  of  the  statutes,  779. 
statutes  imposing  upon  directors  of  companies  a  personal  liability  for  the 
wages  of  companies'  servants. 
United  States,  780,  o. 
Canada,  780,  6. 
statutes  authorizing  corporations  to  grant  retiring  allowances  to  servants, 

876. 
liability  of  shareholders  of   companies  by  which   truck   acts   have  been   in- 
fringed, 837. 
§  3.  Liability  of,  for  injuries  to  servants. 

obligatory  degree  of  care  to  be  exercised  by,  for  the  protection  of  their  serv- 
ants, 906,  note  6. 
liability  of,  to  servant  for  personal  negligence  of  director,  902,  note  5. 
doctrine  of  nondelegable  duties  applicable  to,  1485. 
departmental  doctrine  as  applied  to  servants  of,  1462,  note  7. 
the  fact  that  servant  is   stockholder   of  corporation   will   not   prevent   suit 

for  injuries,  844,  note  3. 
service  of  notice  of  accident  on,  under  employers'  liability  acts,  1714,  a. 
abrogation  of  fellow  servant  rule  in  Kansas  as  to  servants  of  all  corporations, 

1769. 
power  of,  to  defray  medical  expenses  of  injured  servants,  2001. 
binding  effect  of  contracts  made  in  behalf  of  corporations  to  furnish  medical 
attendance  for  servants, 
in  absence  of  special  emergency,  2003. 
presence  of  special  emergency,  2004. 
§  4.  Apprentices  of. 

validity  of  a  binding  to,  of  an  apprentice,  2121. 
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CORPORATIONS—  ( continued ) . 
§  5.  Liability  of,  for  tort  of  servant. 

liability  of,  in  respect  to  the  tortious  acts  of  a  servant,  2242-2243a. 

liability  of,  for  torts  of  its  servants,  2505a. 

liability  of,  for  libel  published  by  servant  relating  to  third  person,  2374. 

liability  of,  for  slander  uttered  by  servant  aganst  third  person,  2376. 

liability  of  master  for  fraud  of  servant  in  respect  to  shares,  debentures,  and 
bonds  of  companies,  2390. 

remedial  rights  against  corporation  of  party  defrauded  by  its  servant,  2394. 

criminal  liability  of  corporations  for  acts  of  their  servants,  2578. 

personal  liability  of  officers  of,  for  their  own  torts,  2590. 
§  6.  Trade   disputes  icith  employees  of. 

right  of  membership  corporation  of  employers  to  enjoin  acts  of  violence  by 
strikers,  2715,  c. 

agreement  of,  to  enter  employers'  association,  not  ultra  vires,  2750. 

liability  of  officer  procuring  discharge  of  employee  by,   2686. 

liability  of,  for  interference  with  another's  employment  by  its  officers  while 
acting  in  another  capacity,  2687. 

COSTS. 

allowance  of  costs  under  the  English  compensation  act,  1811,  note  7. 
right  to,  in  action  to  recover   indemnity  under   English   compensation   act, 
1819,  note  7. 

COUNTERCLAIM. 

in  respect  of  money  paid  or  property  transferred  to  the  servant  as  a  defense 

in  an  action  for  wages,  693. 
right  to  set  oflf  as  defense  in  action  under  statute  creating  absolute  lien  for 

wages,  762,  d. 
as  defense  in  an  action  under  a  statute  affording  preference  to  claims  for 

wages,  741,  6. 
effect  of  truck  acts  with  regard  to  the  employer's  right  of  set-off  in  actions 

for  wages,  835. 

COUNTERFEITING. 

of  union  labels,  see  Union  Labels. 

COUNTIES. 

requirement  of  board  of  supervisors  for  employment  of  union  labor  on  public 
contracts,  2753. 

COUPLINGS. 

See  Railroads,  §  18. 

COURTS. 

state   court    doctrine    as   controlling   in    Federal    courts    in    action    against 

master  for  tort  of  servant,  2543. 
jurisdictional   amount,  in  action  to  enjoin   boycott,  how  determined,   2741. 

note  1   ( c ) . 
power  of,  to  review  decisions  of  industrial  arbitration  tribunal,  2780. 
jurisdiction  of  courts  of  arbitration    of  indvistrial  disputes,  2773. 
venue  of  prosecution  for  infringing  union  labels,  2790. 
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COURTS—  ( continued) . 

unincorporated  labor  union  not  a  citizen  for   purpose  of   Federal  jurisdic- 
tion, 2748. 

COUSINS. 

presumption  that  services  rendered  to  one  another  by  cousins  wtre  gratui- 
tous, 583,  note  5   (f). 

COVENANTS    (RESTRICTIVE). 

as  to  enforcement  of  contracts  of  employment  in  equity,  see  Equity, 
stipulations  restraining  employees   from  competition  with  their  employers, 
validity  and  construction  in  general,  302. 
requirements  of  the  statute  of  frauds,  303. 
infancy   of   servant,   304. 
restrictive  stipulations  must  be  supported  by  valuable  consideration,  305. 
restrictive  stipulations  must  be  reasonable, 
in  general,  306,  a. 

to  what  extent  cases  relating  to  employees  are  governed  by  special  con- 
siderations, 306,  6. 
reasonableness  to  be  determined  with  reference  to  time  when  contract  is 

made,  306,  c. 
reasonableness  a  question  for  the  court,  306,  d. 
severability  of  valid  and  invalid  stipulations,  306,  e. 
restrictive  stipulations  in  favor  of  persons  composing  combination  or  trust, 

308. 
enforcement   of   restrictive   stipulation   by   assignee   of   employer's   business, 

309. 
remedies  for  breach  of  a  restrictive  stipulation,  310. 

illustrative   cases    involving   the   reasonableness   of   restrictive    stipulations, 
307. 
physician,  surgeon,  or  dentist,  307,  note  1    (a), 
attorney  or  solicitor,  307,  note  1   (b). 
school  master,  307,  note  1    (c). 

publisher  or  proprietor  of  magazine  or  newspaper,  307,  note  9   (d). 
banks,  307,  note  1    (e). 
insurance  company,  307,  note  1   (f). 
stockbroker,  307,  note  1  (g). 
forwarding  agent,  307,  note  1    (h). 
manufacturers,   307,  note  1    (i). 
merchants,  307,  note  1    (j). 
chemist  and  druggist,  307,  note  1    (k). 
dairyman,  307,  note  1    (1). 
tailor,  307,  note  1    (m). 
laundryman,  307,  note  1   (n). 
theaters,  307,  note  1   (o).  , 

CREDITORS. 

rights  of  creditors'  of  members  of  a  family  rendering  and  receiving  services 
as  to  one  another,  609. 
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CIIEDITORS— ( conetmted ) . 

rights  of  employer's  creditors  In  respect  of  money  owed  by  him  for  services, 
616. 

effect  upon  rights  of,  of  an  antenuptial  agreement  renouncing  marital  rights 
as  to  the  earnings  of  a.  married  woman,  630,  a. 

effect  upon  rights  of,  of  a  postnuptial  agreement  renouncing  marital  riglits 
as  to  the  earnings  of  a  married  woman,  630,  6,  c. 

right  of  creditors  of  father  to  sue  for  the  earnings  of  his  minor  child,  636,  6. 

result   of   renunciation   of   parental    right   to    child's    earnings   as    affecting 
creditors  of  parent,  651. 

validity  as  to,  of  assignment  of  future  wages  to  accrue  under  an  existing 
contract,  657. 

provisions  according  preference  to  creditors'  claims  in  United  States   bank- 
ruptcy act  as  affecting  the  statutory  priority  of  wages,  722. 

CREW. 

See  Railroads,  §  9. 

CRIME. 

coercion  by  master  not  an  excuse  for  the  commission  of,  by  servant,  247. 
commission  of,  as  breach  of  servant's  duty,  296. 
civil  liability  of  master  in  respect  of  crimes  of  servants, 
in  general,  2483. 

crimes  involving  violence  to  the  person,  2483a. 
larceny, 

in  general,   2484. 

common-law  liability  of  common  carrier  of  goods,  2485. 
statutory  liability  of  common  carriers  of  goods, 
English  carriers  act  of  1830,  2486,  o. 
English   railway  and  canal  traffic  act  of  1857,  2486,  6. 
statutes  affecting  ship  owners,  2486,  c. 
liability  of  carriers  of  passengers,  2487. 
liability  of  servants  of  innkeepers, 
common-law  doctrine,  2488,  a. 
doctrine  in  civil  law  jurisdictions,  2488,  5. 
— ^by  servants  of  other  descriptions  of  bailees,  2489. 
— ^by  servants   of  masters   contracting  to   protect  property  against 

theft,   2490. 
— by  servants  of  trustees,  executors,  etc.  2491. 
— ^by  other  classes  of  servants,  2492. 
forgery,   2493. 
arson,  2493a. 

subornation  or  evidence,  2494. 
maritime  offenses,   2494a. 
violation  of  penal  statutes, 
in  general,  2495. 

English  and  colonial   decisions,   2496. 
American   decisions,   2497. 
issuance  of  injunction  against  acts  punishable  as,  2715  a. 
personal  liability  of  servant  for  his  crimes,  see  Personal  Liability  of  Servant. 
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CRIMINAL  CONSPIRACY. 
See  Combination,  §  3. 

CRIMINAL  LAW. 
§  ].  /»  general. 

sharing  in  profits  as  distinguishing  servants  and  partners  in  criminal  pro- 
ceedings,   71. 
character  of  occupation  of  building  as  tenant  or  servant  as  test  of  sufficiency 

of  indictment  for  burglary,  86. 
criminal  liability  of  master  for  failure  to  furnish  food  to  servant,  251,  b. 
criminal  liability  of  master  in  respect  to  duty  of  supplying  food,  lodging, 

etc.,   to   apprentice,  2157,  c. 
criminal  liability  of  employer  for  violation  of  statutes  regulating  hours  of 

labor,   885,    888. 
criminal  liability  of  employee  for  the  violation  of  statutes  limiting  hours 

of  labor,  889. 
enticement  as  a  criminal  off  ens-,  2613. 

prosecutions  under  statutes  for  enticement  of  servants,  2627. 
criminal   responsibility    of   servant   for    offenses    committed   by   him,    2580- 
2584. 
§  2.  Criminal  liability  of  master  for  acts  of  servant. 
general  rules,  2565. 

acts  done  with  the  master's  authority  or  knowledge  or  consent, 
in  general,  2566. 
proof  of  complicity,  2567. 
scope  of  authority,  2568. 
acts   done   without   the   master's   knowledge   or   authority   and   against   his 
orders, 
introductory,  2569. 

master's  lack  of  knowledge  of  offense,  2570. 
lack  of  master's  authority  or  consent,  2571. 
disobedience  of  master's  orders,   2572. 
criminal  intent,  2573. 
statutory  provisions,  2574. 
scope  of  authority,  2575. 

constitutionality  and  unreasonableness,   2576. 
libel,  2577. 

criminal  responsibility  of  corporations,  2578. 
$  3.  Criminal  liability  of  masters  and  servants  for  breach  of  contract  of  hirhui. 
master's  liability, 

nonperformance  of  obligations  in  respect  of  payment  of  wages,  318,  a. 
nonperformance  of  other  obligations,  318,  6. 
defrauding  servants,  318,  o. 
servant's  liability, 
in  general, 

United  Kingdom  and  British  possessions,  319,  a. 
United  States,  319,  6. 
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CRIMINAL  'LAW— {continued) . 

in  respect  of  fraudulent  breaches  of  contract, 
Alabama,  320,  a. 
Florida,  320,  5. 
Georgia,   320,   c. 
Louisiana,  320,  d. 
Michigan,  320,  e. 
Minnesota,   320,  /. 
North  Carolina,  320,  g. 
South  Carolina,  320,  h. 

liability   of  minors  under  American   statutes,  320,  i, 
§  4.  Criminal  liability  in  trade  dispute  cases. 
See  also  Extortion;  Obstructing  Justice, 
criminal  liability   for   interference   with   another's   business  or   employment 

in  general,  2663. 
criminal  liability  for  participation  in  strike,  2716. 
criminal  liability  for  boycotting,  2743. 

members  of  association  for  proper  purposes  not  criminally  liable  for  wrong- 
ful, unauthorized  acts  of  fellow  members  or  officers,  2746. 
criminal  prosecution  for  infringement  of  union  labels,  2790. 

CROSSINGS. 

assumption  of  risk  from  rearrangements  creating  danger  of  collision  between 

trains  and  vehicles  at  crossings,  1188,  note  1    (f). 
liability   of  master  for  negligence   of  servants   at  crossings,  to  persons   to 

whom  he  owes  no   contractual   duty,  2305,  /. 

CROWBARS. 

as  simple  tools,  924a,  note  9. 

CROWN. 

liability  of,  for  injuries  to  its  servants,  1614,  note  3. 

servants  of  the  crown  not  entitled  to  benefits  of  the  employers'  liability  act, 
1729. 

not  within  statute  enacted  especially  for  the  benefit  of  employees  of  inde- 
pendent contractors,  783,  6. 

liability  of,  for  torts  of  its  servants,  2504. 

CUSTOM. 

effect  of,  upon  contract  of  hiring  without  mention  of  time,  171. 

obligation  to  give  notice  for  termination  of  employment  as  inferred  from 
specific  custom,  210. 

admissibility  of  evidence  of,  in  action  for  wages,  432,  j,  k. 

breach  of  statutory  duty  not  justified  by,  1856,  notes,  16,  18,  19. 

servant's  assumption  of  risk  of  master's  negligent  methods  of  inspection, 
1189. 

contributory    negligence   negatived   by   conformity   to,    1269. 

departure  from  the  customary  methods  of  doing  work  as  contributory ,  neg- 
ligence, 1262. 

in  respect  to  method  of  demanding  timbers  in  mines,  1885,  note  36. 

See  also  Common  Usage. 
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CUTTING  MACHIXES. 
See  Machinery. 

CYLINDERS. 

imputed  knowledge  of  servant  of  risks  due  to  the  operation  of  revolving 
cylinders,  1323,  note  1   (p). 


D 

DAIRYMAN. 

reasonableness  of  restrictive  stipulations   in  contract  of  employment,  307, 
note  1    (1). 

DAKOTA. 

See  North   Dakota;    South   Dakota. 

DAMAGES. 

as  to  compensation  recoverable  under  the  English  workman's  compensation 
act,  see  Compensation  Acts. 
§  1.  7n.  general. 

action  for,  as  remedy  of  master  for  servant's  breach  of  contract,  311,  B.    ' 
action  for,   as   remedy  of  servant  for  master's  breach  of  contract,   312,   c; 

312,  d. 
action  for,   as   remedy  of  servant  where  contract   is   repudiated  by  master 

before   commencement   of   term,   331. 
claim  for,  as  a  debt  entitled  to  priority  as  a  claim  for  wages,  732,  i. 
§  2.  Measure  of. 

in  actions  for  breach  of  contract,  where  it  was  repudiated  by  master  before 
commencement  of  term,   334. 
amount   recoverable   in   action   for   unpaid   compensation   earned   before 
wrongful  dismissal,  341. 
in  action  by  servant  for  wrongful  dismissal, 

measure  of  damages  deemed  to  be  actual  loss  suffered  by  servant,  359. 
compensation  which  dismissal  prevented  servant  from  earning  repre- 
sents prima  facie  the  extent  of  loss,  360. 
effect  of  special  provision  regarding  the  retention  of  a  part  of  the 
servant's  wages  as  security  for  fulfilment  of  his  duties,  361. 
stipulations   entitling  the  employee   to   a   certain    amount   in   event   of 

the  employment  being  terminated,  362. 
period  with  reference  to  which  damages  are  assessable  in  actions  brought 

after  the  expiration  of  the  term,  363. 
prima  facie  measure  of  damages  in  respect  of  period  preceding  trial,  in 
cases  where  servant  is  hired  for  a  definite   period   and   for   a 
specific  sum  of  money,  364. 
— in  cases  where  the  hiring  is  without  mention  of  time,  365. 
— in  cases  where  the  duration  of  the  contract  is  defined  otherwise  than 
with  relation  to  divisions  of  the  calendar, 
contracts  to  employ  as  long  as  the  services  rendered  are  satisfactory, 
366,   o. 
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DAMAGES —  ( continued ) . 

contracts  to  employ  as  long  a8  the  services  are  performed  eUiciently, 

366,  6. 
contracts  to  employ   as  long   as  servant  wishes  to   remain   in   the 

service,  366,  o. 
contracts  to  employ  as  long  as  certain  business  arrangements  sub- 
sist, 366,  d. 
— in  cases  where  the  amount  of  the   compensation  is  not  specified   in 

terms  of  currency,  367. 
— in   cases  where   the  servant's   remuneration   consists   wholly   or   par- 
tially of  the  profits  or  proceeds  of  the  business,  368. 
— in   cases   where   the   servant's   remuneration   consists   wholly   or   par- 
tially of  commissions,  369,  370. 
amount  recoverable  where  the  servant  is  paid  by  the  piece,  371. 
prima  facie   measure   of   damages  with   respect  to   the   period  between 

the  trial  and  the  end  of  the  term,  372. 
province  of  court  and  jury  in  determining  the  amount  of  damages,  373. 
allowance  of  interest  on  servant's  claim,  374. 
special  elements  of  damage  in  action  for  wrongful  dismissal, 
physical  suffering,  376. 
mental  annoyance,  377. 

impairment  of  personal  or  business  reputation,  378. 
loss  of  property  or  personal  freedom,  379. 
loss  of  valuable  privileges  or  opportunities  incident  to  the  employment, 

380. 
expenses  arising  out  of  the  acceptance  or  loss  of  the  employment, 

expenses  incurred  in  traveling  to  or  from  the  place  where  the  serv- 
ices were  to  be  rendered,  381,  ». 
expenses  incurred   in  making  preparations  for  the  performance   of 

the  contract,  381,  5. 
expenses  incurred  during  periods  of  enforced  idleness,  38],  c. 
expenses    incurred    in   attempting   to   find   other    employment,    381, 
d. 
money   paid   to  obtain  the  employment   from   which   plaintiff  was   dis- 
missed, 383. 
losses  incident  to  leaving  a  former  employment   for  that  from  which 

the  servant  was  dismissed,  384. 
value  of  servant's  inventions,  385. 

value  of  business  connections  formed  by  servant,  386. 
money  invested  in,  or  expended  by  servant  so  as  to  benefit,  defendant's 

business,  387. 
vindictive  damages,  388. 
in  action  for  wages  on  the  ground  of  constructive  performance  of  services 
after  dismissal,  410. 
deduction  from  amount  prima  facie  recoverable,  411. 
assessment  of  damages  in  actions  for  breach  of  contract  of  apprenticeship, 

2185. 
for  enticement  and  harboring,  2611,  2626. 
in  action  against  third  person  for  injuries  to  servant,  2632. 


INDEX.  9730 

(References  are  to  sections) 
DAMAGES— (con*m«ed) . 

in  action  for  loss  of  services  of  minor  child,  2638. 
— medicines,  medical   and  surgical  treatment,  and  nursing,  2639. 
in  action  for  injuries  to  minor  employed  without  the  parent's  consent,  2647. 
in  action  by  husband  for  tortious  injury  to  the  wife,  2653. 
S  3.  Mitigation  of. 

reduction  of  amount  prima  facie  recoverable  by  wrongful  dismissed  servant 
for  period  preceding  trial, 
in  general,  389. 
deduction  of  actual  earnings, 

wages  earned  by  work  done  for  another  employer,  390,  o. 

profits   of   an   independent  business   carried  on  by  the  servant  for 

his  own  benefit,  390,  6. 
money  which  the  servant  might  legitimately  have  earned   had   he 

remained  in  the  employment,  390,  c. 
money  earned  after  the  expiration  of  the  stipulated  term,  390,  d. 
deduction  of  potential  earnings  in  employment  obtainable  by  due  dili- 
gence, 391. 
deduction  of  potential  earnings  in  employment  actually  offered  and  re- 
fused, 392. 
duty  of  servant  to  seek  for  and  accept  other  employment,  393. 
what  kind  of  employment  the  servant  is  bound  to  seek  for  or  accept 
when  it  is  oflfered  by  a  person  other  than  the  original  master, 
394. 
obligation  of  servant  to  accept  an  oflFer  of  re-employment  by  his  former 

master,  395. 
various  elements  affecting, 

abandonment    of    position    obtained    after    the    dismissal,    396,    a. 
rightful   discharge    of    servant   from    employment   abandoned    after 

dismissal,  396,  6. 
loss  suffered  by  master  as  the  result  of  the  termination  of  the  em- 
ployment, 396,  c. 
incompetency  of  the  servant,  396,  d. 
lessened  expenses  of  servant  after  dismissal,  396,  e, 
temporary  inability  of  servant  to  perform  the  stipulated  service, 
396,  /. 
pleading, 

declaration,  397,  a. 
plea,  397,  6. 
burden  of  proof  in  regard  to  matters  in  mitigation  of  damages,  399. 
mitigation  of  damages  in  respect  of  the  period  subsequent  to  the  trial,  400. 
deductions  in  respect  of  elements  other  than  actual  or  potential  earnings 
saving  of  plaintiff's  time  and  labor,  401,  u,. 
expenses  incurred  in  carrying  out  the  contract,  401,  &. 
in  actions  by  wrongfully  dismissed  servant  under  the  civil  law,  414,  c;  415, 
c;  416,  c. 
I  4.  Ememrplwry. 

in  action  for  wrongful  dismissal,  388. 
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in  action  against  master  for  tort  of  servant, 
the  rule  of  absolute  nonliability,  2553. 
the  rule  of  general  liability,  2554. 
application  of  this  rule,  2555. 
the  rule  of  exceptional  liability,  2556. 
application  of  this  rule,  2557. 
master's  participation  in  or  authorization  or  direction  of  servant's  act, 

2558. 
master's  vicious  instruction  or  system,  2559. 
liability  by  knowingly  employing  uniit  servant,  2560. 
liability  by  ratification, 
in  general,   2561. 

by  failure  to  discharge  offending  servant,  2562. 
exemplary  damages  in  libel  cases,  2563. 
allegations  to  support  award  of,  in  action  against  master  for  tort  of  serv- 
ant, 2532. 
for  enticement  and  harboring,  2011. 
§  5.  Jtecoverahle  under  the  employers'  liability  acts. 

damages  recoverable  where  the  injured  servant  is  himself  the  plaintiff,  1730. 
damages  recoverable  by  the  personal  representatives  of  an  injured  servant, 
1731. 
§  6.  In  trade  dispute  cases. 

prospect  of  partnership  not  basis  for  recovery  of,  in  action  for  procuring 

discharge,  2690. 
injury  to  reputation  as  element  of,  in  action  for  interference  with  employ- 
ment,  2690. 
measure  and  elements  of,  in  action  for  interference  with  employment,  26&0. 
for  mental  distress,  in  action  for  interference  with  employment,  2690. 
duty  of  one  whose  discharge  has  been  wrongfully  procured  to  seek  to  miti- 
gate damages,  2690. 

DANGEROUS  AGENCIES. 

liability  of  master  for  tort  of  servant  committed  through  dangerous  agency 
2503. 

DANGEROUS  CONDITIONS. 

master's  duty  to  remedy,  918. 

standard  of  master's  duty  to  servant  engaged  in  making  dangerous  place 

safe,  924. 
assumption  of  risks  incident  to  the  work  of  rendering  dangerous  places  safe, 

1176. 
duty  of  servant  to  inspect  where  circumstances  indicate,  1337. 
order  to  work  in  dangerous  place  as  oflScial  act,  1470,  note  4. 
scope  of  phrase  "dangerous  condition"  as  used  in  Illinois  mines  act,  1888, 

notes  8,  9. 
See  also  Changing  Conditions. 
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DANGEROUS  EMPLOYMENT. 

negligence  not  inferable  from  the  mere  employment  of  a  minor  to  do  dan 

gerous  work,  912. 
assumption  of  risks  incident  to  specially  dangerous  employments,  1174. 
order  to  do  work  in  dangerous  manner  as  official  act,  1470,  note  5. 

DANGEROUS  MACHINERY. 

when   machinery   is  dangerous   so   as   to  require  guarding  under   statutes 
1856,  d. 

DAY. 

parts  of,  not  recognized  by  court  in  entering  judgment  for  services,  434, 
note  2. 

DAY  LABORER. 

who  is,  under  master  and  servant  statutes,   1958,  c. 

DAYS  OF  WORK. 

at  what  times  the  servant  is  bound  to  work,  290,  6,  c. 

DEADLY  WEAPONS. 

liability  of  master  for  assault  with  deadly  weapon  by  servant  upon  third 
person,  see  Torts,  §  12. 

DEAFNESS. 

as  affecting  competency  of  servant,  1084. 

DEATH. 

§  1.  Effect  of  death  on  the  contract  and  vxi-ges  recoverable. 
effect  of,  to  terminate  contract  of  employment, 
in  general,  215. 

death  of  individual  master,  216. 

death  of  member  of  employing  firm  of  partners,  217. 
death  of  servant,  218. 
effect  of  death  of  master  upon  amount  of  wages  recoverable,  513,  514. 
effect  of  death  of  servant  during  the  stipulated  term  on  amount  of  wages 
recoverable, 
doctrine  in  common  law  courts,  515. 
doctrine  in  civil  law  jurisdictions,  516. 
doctrine  of  the  maritime  law,  517. 
termination  of  parental  right  to  earnings  of  child  by  death  of  parent,  643. 
of  employer  causing  sale  by  execution  or  otherwise  as  occurrence  which  calls 

the  statutory  preference  of  wages  into  operation,  730,  g. 
effect  of  filing  of  lien  after  death  of  employer  upon  rights  under  statutes 
creating  absolute  liens  for  wages,  758,  g. 
§  2.  In  employers'  liability  cases. 

contributory  negligence  as  a  defense  in  an  action  for,  1230. 

presumption   of   freedom   from    contributory   negligence   where   servant   was 

killed  and  there  are  no  eye  witnesses,  1609,  note  2. 
availability  of  defense  of  common  employment  in  action  under  the  Damage 

Acts,  1641,  note  1   (a), 
service  of  notice  under  employers'  liability  acts  in  case  of  death,  1714,  c. 


9742  INDEX. 

ih'cfrrrncea  are  to  sections) 
D'EAT'H—  (continued) . 

effect  of  deatli  on  actions  under  the  employers'  liability  acts, 
death  of  employer,  1717. 
death  of  plaintiff,  1718. 

suits  by  executors  or  administrators,  1719. 
effect  of  death  resulting  from  injury  under  Missouri  statute  abrogating  fel- 
low servant  rule,  1784,  g. 
applicability  of  Montana  fellovi-   servant  act  where  death   of  employee  was 
instantaneous,  1785,  note  1. 
§  3.  In  apprentice  cases. 

effect  of  assignment  of  apprenticeship  after  death  of  master,  2143. 
effect  of  death  of  father  of  minor  apprentice,  2209. 
effect  of  death  of  individual  master,  2210. 

effect  of  death  of  one  of  employing  partnership  upon  contract  of  apprentice- 
ship, 2211. 
effect  of  death  of  apprentice,  2212. 
effect  of,  upon  repayment  of  premium  or  apprentice  fee  in  case  of  death  of 

individual  master,  2216,  e. 
— of  member  of  employing  partnership,  2218,  f. 
— of  apprentice,  2216,  g. 
§  4.  In  actions  for  injuries  to  servant  by  third  person. 

liability  of  third  person  to  master  for  act  causing  death  of  servant,  2629. 
liability  to  parent  for  tortious  injury  to  child  resulting  in  death,  2635. 
no  cause  of  action  at  common  law  for  death  of  child,  2635. 
liability  to  husband  for  tortious  injury  resulting  in  death  of  wife,  2651. 

DEBTS. 

liability  of  estate  of  deceased  employer  for  wages,  668. 

liability  to  third  person  for  simple  assault  by  servant  deputed  to  collect 
debts,   2367. 

liability  of  master  for  wrongful  seizure  of  property  by  servant  for  satis- 
faction of  debt,  2404. 

causing  employee's  discharge  by  attempt  to  collect  debt,  2676. 

liability  of  master  for  wrongful  arrest,  etc.,  by  employees  authorized  to  de- 
mand and  receive  debt  owed  to  employer,  2472,  e. 

DECEASED  EMPLOYEES  AND  EMPLOYERS. 

liability  of  estate  of  deceased  employer  for  wages,  668. 

statutes  designed  to  secure  the  prompt  payment  of  wages  of,  882. 

DECLARATIONS. 

admissibility  of,  in  action  by  servant  for  injuris,  1596. 

DEDUCTIONS. 

employer's  right  to  make   deductions  from   servant's  wages   on   account   of 

misconduct,  449. 
of  wages  on  account  of  facilities  afforded  to  the  workman  as  violation  of  the 

truck  acts,  828,  c. 
of  wages  on  account  of  breaches  of  duty  by  workman  as  a  violation  of  the 

truck  acts,  828,  f. 
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effect  of   provisions   in  the  truck  acts  permitting  agreements  in  regard  to 

deductions  from  wages,  829. 
effect  of  provisions  in  truck  acts  and  similar  statutes  permitting  agreements 

for  deductions  from  wages  for  imperfect  work,   834a. 
against  "average  weekly  earnings"  under  the  English  workmen's  compensa- 
tion act,  1833,  e. 

DEEP  WATER. 

imputed  knowledge   of   servant   as   to  risks   relative   to   working  near   deep 
water,  1313,  note  1   (i). 

DEFAMATION  OF  CHARACTER. 

defamation  of  servant's  character  by  master,  see  Character  of  Servant. 
See  also  Libel  and  Slander. 

DEFECTIVE  MENTAL  CAPACITY. 
See  Competency. 

DEFECTS. 

defects  in  simple  tools  considered  obvious,  924a,  note  6. 

effect  of  failure  of  servant  to  report  a  defect  as  affecting  question  of  con- 
tributory negligence,  1217. 
duty  of  servant  to  remedy  defects  as  affecting  the  question  of  his  contribu- 
tory negligence  in   remaining  in  the  employment,   1218. 
effect  of  provisions  in  employers'  liability  acts  as  to, 
in  general,  1669. 
master  not   liable   unless   the   defect  alleged  was   the  proximate   cause 

of  the  injury,  1670. 
what  instrumentalities  are  covered  by  the  terms  "ways,"  etc., 
two  or  more  descriptive  terms,  1671,  a. 
"ways"  1671,  &. 
"works"   1671,   c. 
"machinery"  1671,  d. 
"plant"  1671,  e. 
"tools"  1671,  /. 
what  constitutes  defects, 
in  general,  1673. 
specific  examples  of  defects, 

defects  in  the  condition  of  the  ways,  1674,  a. 
defects  in  the  condition  of  the  works,  1674,  6. 
defects  in  the  condition  of  the  machinery,  1674,  0. 
defects  in  the  condition  of  the  plant,  1674,  d. 
conditions  not  amounting  to  defects,  1675. 
in  system  of  work,  master  liable  for,  under  employer's  liability  acts,  1676. 
abnormal  conditions  resulting  from  the  use  of  machinery  as  defects  under 

the  employers'  liability  acts,  1678. 
m  temporary  appliances  constructed  by  the  servants  themselves  not  charge- 
able to  the  employer  under  the  employers'  liability  acts,  1679. 
duty  of  servant  to  report,  under  the  employers'  liability  acts, 
statutory  and  common-law  doctrines  comi-ared,  ICSO,  a. 
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DEFECTS—  ( continued ) . 

position  of  servant  who  fails  to  report  a  defect,  1680,  5. 
position  of  servant  who  has  reported  a  defect,  1680,  o. 
"not  discovered  or   remedied,   owing  to  the  negligence,"  etc., 
in  general,  1677,  a. 
"not  discovered,"   1677,   6. 
"or  remedied,"  1677,  v. 

"person  entrusted  with  the  duty,"  1677,  d. 
time  when  defects  in  rolling  stock  should  be  repaired,  1878a,  notes  14-17. 

DEFENSES. 

See   also   Asumption    of   Risk;    Contributory   Negligence;    Volenti   Non  Fit 
Injima;  Fellow  Servants;   Novation. 
§  1.  In  general. 

in  action  for  damages  for  breach  of  contract  for  wrongful  dismissal,  356. 
available  in  actions  under  statutes  enacted  specially  for  the  benefit  of  serv- 
ants, 1646-1650. 
in  action  to  enforce  penalty  under  statutes  creating  specific  siatutory  du- 
ties, 1918. 
to  actions  for  assault  by  servants  on  third  person,  2349. 
in  action  for  breach  of  covenant  of  apprenticeship,  2188. 
available  to  employers  under  the  civil  law, 
assumption  of  risk,  1988. 
volenti  non  fit  injuria,  1989. 
contributory  negligence,   1990. 
common  employment,  1991. 
§  2.  To  actions  for  wages. 

defenses  of  a  general  description,  685. 
fraud,  685,  note  1   (a), 
mistake,  685,  note  1    (b). 
res  inter  alios  acta,  685,  note  1   (c). 
res  adjudicata,  685,  note  1   (d). 
estoppel,  685,  note  1    (e). 
lis  pendens,  685,  note  1   (f). 
previous  payment  of  a  debt  for  the  servant  in  question, 
pajTuent  to  servant  of  sum  stipulated,  686,  a. 

payment  of  amount  equal  to,  or  greater  than  the  value  of  services,  686,  6. 
payment  to  third  person,  686,  c. 

transfer   of   property   to   employee   whose    remuneration    is   to   be   paid 
after  his  employer's  death,  686,  d. 
discharge  of  master's   liability  by   agreement,   waiver,  etc.,   687. 
release,  687,  note  1    (a). 
accord  and  satisfaction,  687,  note  1   (b). 
settlement  of  accounts,  687,  note  1   (c). 
discharge  of  master's  liability  by  agreement,  waiver,  etc.,  with  reference  to 
claims  for  extra  remuneration,   688. 
agreement  to  perform  work  without  extra  pay,  688,  note  1    (a), 
waiver,  688,  note  1   (b). 
satisfaction,  688,  note  1   (c). 
estoppel,  688,  note  1   (d). 
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DEFEy  ST.S—{eontmued) . 

agreement  of  servant  to  look  to  a  particular  fund  for  payment,  689. 
legacy  or  devise  as  a  satisfaction  of  a  debt  for  vrages,  690. 
agreement  by  servant  to  extend  time  of  payment,  691. 
agreement  that  v^ages  shall  be  applied  to  a  certain  purpose,  692. 
set-oil  or  counterclaim  in  respect  of  money  paid  or  property  transferred  to 
the  servant, 
adult   servant,   693,  a. 
minor  servant,  693,  6. 
— in  respect  of  money  or  property  belonging  to  the  master  and  in  the  serv- 
ant's possession,  694. 
nonperformance   of   services   for   which  remuneration  is   claimed,   695. 
defective  performance  of  entire  contract,  how  far  an  absolute  defense, 
common  law  doctrine, 

in  cases  where  the  servant  is  dismissed  from  the  employment  for 

a  breach  of  duty,  696,  a. 
in  cases  where  the  servant  is  retained  in  the  employment  after  the 

commission  of  a  breach  of  duty,  696,  6. 
breaches  of  duty  committed  after  the  end  of  the  term,  696,  c. 
doctrine  in  civil  law  jurisdictions,  697. 
doctrine  of  the  maritime  courts,  698. 
defective  performance,  how  far  a  ground  for  reducing  the  amount  recover- 
able for  wages  where  servant  is  an  adult,  669. 
to  the  assertion  of  rights  under  statutes  afiFording  preference  to  claims  for 

wages,  741. 
in  action  under  statutes  creating  absolute  lien  for  wages, 
payment,  762,  a. 
waiver,  762,  6. 

noncompliance  with  contractual  conditions  precedent  to  the  right  to  in- 
stitute action,  762,  c. 
right  of  set-off,  762,  d. 
lien  lost  by  failure  to  bring  suit  for  wages  within  a  specified  period, 

762,  e. 
inclusion  of  unsecured  claims  in  judgment,  762,  /. 
in  actions  under  statutes  declaring  stockholders  to  be  individually  liable  for 

the  wages  of  employees,  776. 
available   to   principal   employer   under   statutes   enacted  especially   for   the 
protection    of    laborers    employed   by    independent    contractors, 
789. 
availability  in  proceedings  brought  under  the  truck  acts,  828,  h. 
in  action  for  wages  on  the  ground  of  constructive  performance  of  services 
after  dismissal,  409. 

DEFINITENESS. 

rules  promulgated  for  the  conduct  of  the  business  must  be  definite,  1122. 
in  complaint,  1635. 

DEFINITIONS. 

apprenticeship,  2058. 

M.  &"^S.  Vol.  VIII.— 610. 
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DEFINITIONS—  (contm«€(J) . 
boycotts,  2720. 

secondary  boycotts,  2721. 
primary  boycotts,  2721. 
common  employment,   1418. 
"current   wages"   in   statutes   relating   to  the   seizure  of  wages   by   judicial 

process,  799,  b. 
dangerous  agency,  2503. 
"detail  of  the  work,"  1516,  note  2. 
"earnings  for  personal  services"  in  statutes  relating  to  the  seizure  of  wages 

by  judicial  process,  799,  d. 
"earnings"  in  statutes  relating  to  the  seizure  of  wages  by  judicial  process, 

799,  c. 
enticement,  2601,  2618. 
gross  negligence,  2264,  notes  5 — 10. 
intimidation,  2727. 

"knowledge  of  the  risk,"  1209,  notes  7-9. 
"lawful  money,"  833. 
mine,   1891. 
misfeasance,  2586. 
nonfeasance,  2586. 
negligence,  1018. 
ordinary  dangers,  1145,  note  6. 
ordinary  care,  see,  generally,  906,  907. 
ordinary  risks,  1169. 

"owner,"  as  used  in  factory  acts,  1861,  note  7. 
"personal  labor"   in  statutes   relating  to  the  seizure  of  wages  by  judicial 

process,  799,  d. 
"reckless  assumption  of  risk,"  1224,  note  3. 
servant,  2. 

meaning  of  word  "servant"  as  used  in  statutes,  7. 
simple  tools,  924a,  notes  9,  10. 
strikes,  2697. 

superintendent,  1683-1685. 
threat,  2727. 
trade  union,  2745. 
volunteer,  1562. 

"wages"  as  used  in  the  statute  permitting  seizure  of  wages  by  judicial  proc- 
ess, 799. 
"wages  or  salary"  as  used  in  statutes  affording  priority  to  claims  for  wawes 

712,  718. 
terms  used  in  employers'  liability  acts, 
"ways,"  1671,  6. 
"works,"  1671,  o. 
"machinery,"'  1671,  d. 
"plant,"  1671,  e. 
"tools,"   1671,  /. 
"connected  with  or  used  in  the  business  of  the  employer,''  1672. 
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DEFINITIONS—  ( continued) . 
"defect,"   1673-1676. 

"not  discovered  or  remedied,  owing  to  the  negligence,"  etc.,  1677. 
"superintendent,"  1683-1685. 
"in  obedience  to  the  rules,''  1702. 

"delegated  with  the  authority  of  the  employer,''  1703. 
persons  having  the  "charge  or  control  of  signal  points,"  1705.  : 

persons  in  "charge  or  control  of  a  locomotive  engine,"  1706. 
persons  having  "charge  or  control  of  a  train,"  1707. 
persons  having  "charge  or  control  of  a  car,"   1708. 
person  having  "charge  of  a  signal,"  1709. 
"railway"  and  "railroads,''   1710. 
"railway  servant,"  1726. 
"workman,"  1727,  1968. 
terms   used  in  English  worltmen's  compensation  act  of  1897. 
"accident,"  1805. 

accident  arising  "out  of  and  in  the  course  of  the  employment,"  1806. 
disabled  from   "earning  full   wages  at  the  work  at  which  he  was  em- 
ployed," 1807. 
injury  attributable  to  the  "serious  and  wilful  misconduct"  of  the  per- 
son injured,  1809. 
"proceedings,"  1813,  a. 

time  for  making  "claim  for  compensation,"  1813,  d. 
employer  is  not  "prejudiced,"  1813,  /. 
work  merely  ancillary  or  incidental  to,  1815,  note  1. 
in  the  course  of  or  for  the  purposes  of  his  trade  or  business,  1815a,  h. 
work  "undertaken  by  the  principal,"  1815a,  c. 
"employer,"   1823. 
"contract  of  service,"  1824. 
"workmen,"  1825,  a. 

employment  of  a  "casual  nature,"  1825,  h. 
"dependent,"  1826. 

"where  death  results  from  the  injury,"  1829. 
persons   injured  while  employed   "on   or   in   or   about"   specified   places, 

1843. 
"construction,"  1843,  6. 
"repair,"  1843,  6. 

"building  being  constructed  by  a  scaffolding,"  1843,  6. 
"scaffolding,"  1843,  c. 
"building,"  1843,  d. 
on  or  in  or  about  a  building  "in  which  machinery  driven  by  steam," 

etc.,  1844. 
"railway,"   18i5. 
"factory,"  1846. 
"engineering  work,"  1847. 
"mine,"  1848. 
"undertakers,"  1849. 
"shipbuilding,"   1850. 
"forestry,"  1851a. 
"workman,"  1970. 
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DEFINITIONS—  ( contmued ) . 

terms  used  in  English  factory  acts, 

premises  within  whicli  "mechanical  power  is  used  in  any  process  inci- 
dent to  the  manufacture"  of  certain  articles,  1870,  a. 

premises  wherein  "steam,  water,  or  other  mechanical  power  is  used  in 
aid  of  the  manufacturing  process,"  1870,  6. 

"premises  wherein  .  .  .  any  manual  labor  is  exercised  ...  for 
purposes  of  gain,"  1870,  c. 

premises  in  which  "manual  labor  is  exercised  in  adapting  an  article 
for  sale,"  1870,  d. 

"place  in  the  open  air,"  1870,  e. 

"bleaching  or   dyeing  works,"   1870,  /. 

"shipbuilding  yard,"  1870,  g. 

"bottle-washing  works,"  1870,  h. 

"tenement  factory,"  1870,  i. 

electrical  stations  for  lighting  any  "street,  public  place,"  etc.,  1870,  j. 

"dock,  wharf,  quay,"  1872,  a. 

"warehouse,"   1872,   6. 

"machinery  used  in  the  process  of  loading  or  unloading  a  ship,"  1872,  c. 

"machinery  temporarily  used  for  the  purpose  of  the  construction  of  a 
building,  1872,  d. 

laundries  carried  on  by  way  of  trade  or  for  purposes  of  gain,  1872,  e. 

"occupier  of  a,  factory,"  1873. 
terms  used  in  defining  the  acts  to  which  the  master's  liability  for  servant's 
torts  extends, 

phrases  denoting  the  nature  and  extent  of  duties  which  the  servant  was 
hired  to  perform,  2226   (1). 

phrases  embodying  the  notion  of  an  authority  conferred  upon  or  with- 
held from  servant  with  regard  to  the  performance  of  certain 
functions,  2226    (2). 

phrases  referring  to  the  master's  business  as  a  sphere  of  action,  222(> 
(3). 

phrases  containing  two  or  more  of  these  ideas,  2227. 

DELAWARE. 

doctrine  of  constructive  service  in,  404,  note  1. 

doctrine  that  one  member  of  a  family  may  recover  for  services  rendered  to 

another  upon  proof  either  of  an  express  or  an  implied  contract, 

597,  note  1. 
assumption   of   extraordinary  risks   inferred  from  knowledge   thereof,   1182, 

note  1. 
summary  of  decisions  as  to  superior  servant  doctrine,  1478. 
vice  principalship  determined   with   reference   to   the  character  of  the  act, 

1479,  note  3. 
doctrine  that  an  express  allegation  of  the  master's  knowledge  of  dangerous 

conditions  is  not  necessary  in  servant's  action  for  personal  in- 
juries, 1628,  note  9. 
necessity  of  averment  of  servant's  ignorance  of  the  dangerous  conditions  in 

his  action  for  personal  injuries,  1629,  note  7. 
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DELAWARE —  ( continued ) . 
statutes. 

as  to  constitutionality  of  tliese  statutes,  see  Constitutional  Law. 
expressly  or  impliedly  applicable  to  the  earnings  of  married  women,  623. 
relative  to  the  working  hours  of  women  and  children,  887. 
according   a   preference   to   wages   in   the   administration   of   decedents' 

estates,  744. 
according  a  preference  to  claims  for  wages  in  certain  contingencies,  726. 
regulating  sanitary  conditions  of  place  of  work,  1862. 
relative  to  the  meals  of  employees,  1865. 
restricting  the  employment  of  children,  1898. 
requiring  seats  for  female  employees,  1866,  note  3. 
relative  to  the  binding  of  apprentices,  2086. 

relative  to  the  binding  of  poor  children  by  public  officers,  2105. 
relative  to  the  education  of  apprentices,  2158. 
relative  to  the  remuneration  of  apprentices,  2167. 
providing  for  the  release  of  master  or  apprentice,  2193. 
providing  for  the  punishment  of  the  master  or  apprentice,  2193a. 
relative  to  the  making  up  of  lost  time  by  the  apprentice,  2193b. 

DELAY. 

liability  of  charterer  for  delay  occasioned  by  strike,  see  Strikes,  §  2. 

DELEGABLE  DUTIES. 

See  Fellow  Servants,  §  5. 

DELEGATUS  NON  POTEST  DELEGARE, 
servant's  power  to  delegate  his  duties,  95. 

DE  MINIMIS  NON  CURAT  LEX. 

as  explaining  why  injury  inflicted  by  individual  may  not  be  actionable,  2662. 

DEMOLITION. 

See  Structures. 

DEMURRAGE. 

liability  of  charterer  for,  where  delay  occasioned  by  strike,  see  Strikes,  §  2. 

DENTIST. 

reasonableness   of  restrictive  stipulations  in  contract  of   employment,   307, 
note  1   (a). 

DEPARTMENTAL  DOCTRINE. 

as  test  of  common  employment,  1425. 

DEPARTMENTAL  MANAGERS, 
relation  to  subordinates,  1460. 
master's  liability  for  negligence  of,  1461,  1462. 
See  also  Fellow  Servants. 

DEPARTMENTS  OF  WORK. 
See  Fellow  Servants. 
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"DEPENDENT." 

scope  of  term  as  used  in  English  compensation  act, 
act  of  1906,  1826,  a. 
act  of  1897, 

in  England  and  Ireland,  1826,  6. 
in  Scotland,  1826,  u. 
— in  the  colonial  acts,  1826,  d. 

determining  of  question  who  are,  under  English  compensation  act,  1835,  a. 
payment  of  compensation  to,  under  English  compensation  acts,  1835. 

DEPOSITARIES. 

liability  of,  for  the  negligence  of  their  servants,  2343,  note  1   (c). 

DEPOT. 

mason  putting  curbing  around,  not  "operating"  railroad,  1780,  note  3  (b). 

DERRICKS. 

with  what  frequency  inspections  by  master  should  be  made,  1060,  note  2  ( i ) . 
duty  of  servant  to  inspect,  1334,  note  1   (q). 
See  also  Elevators. 

DESERTED  WIVES. 

protection  of  earnings  of, 

apart  from  statutes,  632,  a. 

under  statutory  provisions,  632,  5. 
right  of  wife  deserted  by  her  husband  to  the  earnings  of  minor  child,  638. 

DESTRUCTION. 

of  master's  property  as  terminating  contract  of  employment,  222. 

DETAILS  OF  THE  WORK. 

See  also  Fellow  Servants. 

control  over,  as  test  of  the  relationship  of  master  and  servant,  18. 

master  not  liable  for  manner  in  which  details  are  carried  out  when  not  exer- 
cising personal  supervision,  903. 

master  liable  where  he  or  vice  principal  does  direct  details  of  the  work, 
1582. 

master  not  liable  for  failure  to  promulgate  rules  governing  the  mere  details 
of  the  work,  1115,  note  34a. 

inability  of  master  or  superior  agent  to  supervise  all  details  of  the  work, 
1449,  6. 

supervision  of,  not  the  master's  duty,  1516. 

merely  transitory  perils  as,  1517. 

dangers  caused  by  the  progress  of  the  work  as,  1518. 

-preparation  or  care  of  instrumentalities  as,  1519. 

negligent  use  of  safe  appliances  by  fellow  servants  as,  1520. 

rationale  of  doctrine  in  respect  to,  1521. 

pleading,  1522. 

instructions,  1523. 

functions  of  court  and  jury,  1524, 
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what  constitutes, 

orders  respecting  the  use  of  instrumentalities  as,  1526. 

choice  of  particular  method  of  work  as,  1527. 

disposition  of  force  of  employees  available  as,  1528. 

assignment  of  servants  to  work  for  which  they  are  unfitted  as,  1529. 

negligence  in  sending  servants  into  abnormally  dangerous  places  as,  1530. 

failing  to  warn  servants  as  to  dangers  arising  from  the  execution  of  tlie 

work,  1531. 
absence  of  servant  from  post  of  duty  as,  1532. 
selecting  an  imperfect  appliance  from  the  stock  available  as.  1533. 
failing  to  use  instrumentalities  furnished  as,  1534. 
failure  to  discard  a  defective  instrumentality  as,  1535. 
using  instrumentalities  in  manner  not  authorized  by  master,  1530. 
giving  of  signals  as,  3537. 

negligence  in  carrying  out  the  express  orders  of  the  master  as,  1538. 
failure  to  give  instruction  as,  1539. 

handling  of  instrumentalities  during  the  progress  of  the  work  as,  1540. 
negligence  in  the  transmission  of  the  master's  orders  to  other  servants 

as,  1541. 
negligence  which  produces  structural  unsafety  of  a  temporary  character, 

1543. 
negligence  in  failing  to  adjust  or  secure  instrumentalities  while  in  use, 

1544. 
negligence  in  the  preparation  of  temporary  structures,  1545. 
rationale  and  limits  of  master's  exemption   from  liability   for  the   ad- 
justment or  preparation  of  instrumentalities,  1546. 
duty  to  inspect  and  repair  instrumentalities  as,  1549,  1550. 
when  delinquency  in  respect  to  the  preparation  or  structural  modification  of 

instrumentalities  is  deemed  not  to  be  in  respect  to  the  details 

of  the  work,  1548. 
negligence  in  regard  to  the  details  of  the  work  as  the  proximate  cause  of 

servant's  injury,  1570,  note  5   (h). 

DETECTIVES. 

liability  of  master  for  wrongful  arrest,  etc.,  made  by,  2468. 

DEVIATION. 

duty  of  carrier  to  transport  without,  as  affected  by  strike,  2761. 

DILIGENCE. 
See  Care. 

DIRECTION  OF  VERDICT. 

See  Questions  of  Law  and  Fact. 

DIRECTOR. 

See  Corporation. 

DISABLEMENT. 

method  of  computing  period  of,  under  the  English  compensation  act.  1807. 
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DISCHAEGE. 

See  Dismissal. 

liability  of  third  person  for  procuring,  see  Interference  with  Another's  Busi- 
ness or  Employment. 

DISCIPLINE. 

of  union  as  invasion  of  employers'  right  to  free  flow  of  labor,  2710. 
of  labor  organization,  as  justifying  interference  with  employment  of  member, 
2683. 

DISCONTINUANCE  OF  BUSINESS. 

effect  of,  as  breach  of  the  master's  duty,  262. 

contrast  between  doctrine  applicable  in  cases  of  service  and  of  agency,  262a. 

DISCRIMINATION. 

liability  of  carrier  for  act  of  servant  in  unfairly  discriminating  in  the  assign- 
ment of  cars  to  shippers,  2401. 

DISEASE. 

when  fear  of,  justifies  servant's  absence  from  work,  292,  note  5. 

master  bound  to  anticipate  that  the  putrefaction  of  flesh  will  cause  disease, 
1041,  note  18. 

as  afifecting  competency  of  servant,  1084. 

duty  of  servant  to  make  inquiry  with  reference  to  contagious  diseases,  1334, 
note  1   (gg). 

as  accident  under  the  English  compensation  act,  1805. 

industrial  diseases  under  the  English  compensation  act,  1821a,  1839. 

liability  of  railroad  company  for  act  of  station  agent  in  communicating 
smallpox  to  passenger  by  means  of  ticket,  2305,  a. 

liability  of  railroad  company  for  act  of  employee  in  communicating  con- 
tagious disease  to  another  employee,  2303,  note  9. 

See  also  Health. 

DISLIKE. 

no  justification  for  combining  to  interfere  with  another's  employment,  2681. 

DISMISSAL,  FEAR  OF. 

criticism  of  doctrine  that  servant  acts  freely  in  continuing  employment  with 

knowledge  of  its  dangers,  963. 
as  justifying  servant  in  assuming  duties  outside  scope  of  employment,  1390,  c. 
does  not  prevent  servant's  acceptance  of  known  risk  from  being  voluntary, 

1200,  note  3. 
as  preventing  continuance  at  work  from  constituting  contributory  negligence, 

1215,  6. 
effect  of,  on  doctrine  of  Volenti  non  fit  injuria,  1301. 
See  also  Dismissal  from  Employment. 

DTSJIISSAL  FROM  EMPLOYMENT. 
See  also  Dismissal,  Fear  of. 

power  of  dismissal  as  test  of  relationship  of  master  and  servant,  21. 
what  constitutes,  187. 
what  constitutes  valid  ground  for,  188. 
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DISMISSAL  FROM  MiF'LOYMENT— {continued) . 
incompetency  as  ground  of,  294,  6. 

as  remedy  of  master  for  servant's  breach  of  contract,  311,  a. 
remedies  of  servant  who  has  been  wrongfully  dismissed  from  his  employment, 
action  for  specific  performance,  335. 
remedial  rights  of  servant  in  respect  to  the  recovery  of  remuneration 

and  compensatory  damages,  336. 
to  what  extent  action  upon  the  contract  and  upon  quantv/m  meruit  are 

mutually  exclusive,  337. 
to  what  extent  judgment  in  one  action  upon  the  contract  is  a  bar  to 

another  such  action,  338. 
action  to  recover  unpaid  compensation  earned  before  dismissal, 
in  general,  339. 
pleading,  340. 
amount  recoverable,  341. 
action  on  quantum  meruit  for  services  actually  performed,  342. 
action  for  damages  for  breach  of  contract, 
in  general,  343. 

juridical  quality  of  the  servant's  claim  for  damages,  344. 
remuneration  for  services  performed  before  the  dismissal  how  far  re- 
coverable in  an  action  for  damages, 
wages  already  earned  and  payable  under  the  contract,  345,  a. 
value  of  services  performed  during  the  period  broken  by  the  dis- 
missal, 345,  6. 
only  single  action  maintainable  where  compensation  is  gross   sum 

for  entire  period  covered  by  contract,  346. 
doctrine  that  only  a  single  action  is  maintainable  where  the  com- 
pensation is  payable  in  instalments,  347. 
doctrine  that  successive  actions  may  be  brought  to  recover  each  in- 
stalment of  the  compensation,  348. 
evidential  prerequisites  to  the  maintenance  of  an  action  for  wrong- 
ful dismissal,  349. 
obligation  of  parties  to  submit  disputes  to  arbitration,  350. 
declaration, 

in  general,  351,  a. 

BufBciency   as   aflfected   by  the   inclusion   of   a  demand   for   a 

specific  amount  as  wages,  351,  6. 
matters  of  defense,  351,  c. 
amendments  allowable,  351,  d. 
plea,  352. 
variance,    353. 
burden  of  proof,  354. 
admissibility  of  evidence,  355. 
defenses,  356. 
instructions,  357. 
parties,  358. 
remedy  of  servant  for  wrongful  dismissal  under  the  civil  law, 
in  general,  412. 
in  Louisiana,  413. 
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{Hpferences  are  to  sections) 
DISMISSAL  FROM  EMPLOYMENT— (cowtmHed). 
in  Scotland,  414. 
in  Quebec,  415. 
remedial  rights  of  wrongfully  dismissed  seamen  in  admiralty  courts,  416. 
servant  to  be  dismissed  for  same  unfitness  as  would  render  his  employment 

negligent,  1083,  note  3. 
promise  of  the  master  to  discharge  delinquent  servant  as  circumstance  bear- 
ing upon  the  question  of  the  master's  knowledge  of  the  servant's 
incompetency,  1104. 
procuring  discharge  of  fellow  employee,  as  lawful  purpose  for  strike,  2700. 
right  of  employer  to  discharge   employees  because  they  are   members   of   a 

union,  2746. 
validity   of   enactments    declaring   tlie    discharge    of    employees   for    certain 

causes  to  be  unlawful,  2868. 
validity  of  enactments  requiring  master  to  give  certificate  of  cause  of  dis- 
charge, 2867,  a. 
validity  of  enactments  rendering  it  unlawful  to  treat  membership  of  union 
as  ground  for  dismissal  from  employment,  2862. 

DISMOUNTING  FROM  MOVING  CARS. 

failure  of  servant  to  use  due  care  in,  1245,  note  1   (e). 
from  moving  cars  as  contributory  negligence,  1254  (6), 

DISOBEDIENCE. 
See  Obedience. 

DISPOSITION. 

with  which  the  work  is  done  as  circumstance  bearing  upon  the  servant's 
competency,  1086. 

DISPUTE. 

existence  of  industrial  dispute,  what  constitutes,  2771. 

extending  beyond  limits  of  any  state,  within  meaning  of  Australian  Common- 
wealth arbitration  statutes,  2772. 

DISTRICT  OF  COLUMBIA. 

liability  of  carrier  for  wilful  tort  of  servant  on  passenger,  2413. 

rule  as  to  exceptional  liability  for  exemplary  damages  in  actions  against 
master  for  tort  of  servant  in,  2557,  note  1. 

doctrine  that  one  member  of  a  family  may  recover  for  services  rendered  to 
another  upon  proof  either  of  an  express  or  an  implied  contract, 
597,  note  1. 

assumption  of  extraordinary  risks  inferred  from  knowledge  thereof,  1182, 
note  1. 

vice  priocipalship  determined  witli  reference  to  the  character  of  the  act, 
1479,  note  3. 

summary  of  decisions  as  to  superior  servant  doctrine,  1478. 

statutes, 

relative  to  the  separate  property  of  married  women  not  intended  to  de- 
prive husband  of  common-law  rights  in  respect  to  wife's  earn- 
ings,  662,   note   1. 
providing  for  an  exemption  of  earnings,  797. 
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(References  are  to  sections) 
DOCK. 

See  also  Ships. 

scope  of  this  word  as  used  in  the  English  factory  act,  1872,  a. 
liability  of  doclc  owner  or  wharfinger  for  negligence  of  servants,  to  persons 
to  whom  he  owes  no  contractual  duty,  2310. 

DOMESTIC  SERVANT. 

obligation  of  domestic  servants  to  give  notice  upon  termination  of  employ- 
ment, 210,  b. 
employees  engaged  in  domestic  service  as  fellow  servants,  1423,  note  1    ( ee ) . 
who  is,  under  master  and  servant  statutes,  1968,  6;  1969,  a. 
what  is  domestic  service  within  exception  clause  in  arbitration  acts,  2772, 

DOMESTIC  SERVICE. 

kitchen  hands  employed  in  hotels  or  restaurants  not  in  "domestic  service" 
within  meaning  of  arbitration  act,  2772. 

DOMICIL. 

of  servants  in  relation  to  that  of  their  masters,  13b. 

of  slaves  and  apprentices,  13b,  notes  8-10. 

enactments   permitting   nonresidents   to   avail,  themselves   of   the   exemption 

laws  of  their  domicil,  805,  note  2. 
legal   domicil   or   residence   of   an   apprentice,   2067. 

DOORKEEPERS. 

liability  of  master  for  wrongful  arrest,  etc.,  made  by,  2472,  g. 

DRAMATIC  PIECES. 

rights  of  parties  in  respect  to  dramatic  pieces  written  by  servant,  2050. 

DRAWBARS. 

statutes    requiring    drawbars    on    rolling    stock    to    be    of    standard    height, 

1878,  d. 
See  also  Railroads,  §  18. 

DRAYMAN. 

liability  of  carrier  for  act  of  servant  in  systematically  refusing  to  deliver 

goods  to,  2399,  d. 
strike  of  cartmen  not  strike  of  class  of  workmen  essential  to  discharge  of 

cargo,  within  exemption  clause  of  charter  party,  2764,  6. 
See  also  Vehicles. 

DRINKING  WATER. 

master's  liability  for  injuries  caused  by  poisoned  drinking  water,  1004. 

DRIVER  OF  HORSE  CAR. 

ejection  of  trespasser  from  street  car  by,  2356,   6. 

liability  of  railroad  company  for  unlawful  arrest,  etc.,  made  by,  2471,  /.■. 

DRIVER  OF  VEHICLE. 
See  Vehicle. 
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DRUGGIST. 

reasonableness  of  restrictive  stipulations  in  contract  of  employment,  307, 
note  1   (k). 

DRUNKENNESS. 

See  Intoxicating  Liquors. 

DUAL  CAPACITY  OF  SERVANT. 
See  Fellow  Servants,  §  5. 

DUPLICITY. 

setting  up  promise  to  repair  in  action  for  personal  injuries  does  not  con- 
stitute, 1347,  note  13a. 
in  complaint,  1633. 

DURATION  OF  CONTRACT. 
See  Contract. 

DURESS. 

declarations  made  under  duress  as  part  of  res  gestw  in  action  against  master 

for  tort  of  servant,  2546. 
employment  of,  in  furtherance  of  strike  vpill  not  render  strike  illegal,  27(12. 

DUST. 

imputed   knowledge   of   servant   as   to   risks   from    inflammable    dust,    1315, 

note  3   ( ee ) . 
imputed  knowledge  of  servant  of  risks  from  getting  dust  in  the  eyes,  1315, 

note  3  ( mm ) . 
statutes  requiring  mine  owners  to  protect  miners  against,  1889,  note  4. 

DUTY  OF  MASTER. 

as  to  what  degree  of  care  a  master  is  bound  to  exercise  for  the  protection 
of  his  servant,  see  Care. 

as  to  the  kind  of  instrumentalities  a  master  is  bound  to  furnish  his  servants, 
see  Instrumentalities. 

as  to  common  usage  as  constituting  the  measure  of  the  master's  duty,  see 
Common  Usage. 

as  to  duty  of  master  measured  by  principle  of  his  right  to  carry  on  his  busi- 
ness in  his  own  way,  see  Right  of  Master  to  Carry  on  Business 
in  his  Own  Way. 

as  to  duty  of  inspection,  see  Inspection. 

as  to  duty  of  master  to  conduct  business  on  a  safe  system,  see  System. 

as  to  master's  duty  to  warn  and  instruct  servant,  see  Instruction  of 
Servant. 

with  respect  to  the  employment  of  servants,  see  Employment  of  Servants. 

to  servant  as  regards  instrumentalities  owned  by  others,  see  Ownership. 

as  to  various  specific  duties  imposed  upon  the  master  by  statutes,  see  Fac- 
tories, Mines,  Railroads,  Structures,  Scaffolds,  Women,  Cliil- 
dren,  etc. 

in  respect  to  apprentices,  see  Apprentices. 
N   \.  In  general. 

to  protect  servant  against  casualties  not  due  to  his  negligence,  905. 

duty,  under  civil  law,  to  save  life  of  imperiled  servant,  1983. 
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DUTY  OF  MASTER— {contmued). 

in  respect  to  instrumentalities  actually  furnished  although  he  was  under 

no  obligation  to  do  so,  917,  notes  10,  11. 
in  respect  to  simple  tools,  924a. 

as  to  appliances  and  place  of  work  under  the  civil  law,  1978. 
master's  obligations  enure  to  the  benefit  of  servant  traveling  in  course  of 
his  employment,  1555,  /. 
■I  2.  As  regards  conduct  towards  servant  in  general. 

duty  to  retain  servant  during  stipulated  term,  248. 
duty  to  compensate  servant,  249. 
duty  to  instruct  servant,  250. 

master's  duties  with  respect  to  food,  lodging,  and  other  personal  accommo- 
dations, 
civil  liability,  251,  a. 
criminal   liability,    251,   6. 
liability  of  shipowners  to  seamen,  251,  c. 
duty  to   deal   honorably   with  the   servant,   252. 
duty  to  indemnify  servant  for  loss  from  compliance  with  master's  orders  to 

perform  unlawful  act,  253. 
duty  to  indemnify  servant   lor  injuries   received   in  the   course  of   his   em- 
ployment, 254. 
duty  to  abstain  from  offensive  language  and  behavior,  255. 
duty  to  abstain  from  violence  and  cruelty,  256. 
duty  to  provide  servant  with  work   during  the  stipulated  term, 
in  general,  257. 

effect  of  contract  to  "retain  and  employ  at  wages  computed  by  time,  258. 
effect  of  other  contracts  of  employment  for  a  specified  period  at  wages 

computed  by  time,  259. 
rule  where  the  compensation  depends  on  the  quantity  of  work  performed, 

260. 
effect  of  contracts  by  which  the  master  expressly  agrees  to  provide  a 
certain   amount  or  kind  of  work,   261. 
breach  of  duty,  when  predicable  on  the  ground  of  discontinuance  of  business, 
in  general,  262,  a. 

cessation  of  master's  business,  262,  6. 
cessation  of  business  resulting  from  the  sale  of  the  master's  property. 

262,  c. 
effect  of  specific  stipulations  regarding  the  discontinuance  of  the  master's 

business,  262,  d. 
contrast  between  the  doctrine  applicable  in  cases  of  service  and  agency, 
262a. 
duty  to  see  that  conditions  of  service  undergo  no  material  change, 
in  general,  263. 

changes  in  personnel  of  an  employing  partnership,  264. 
duty  of  master  after  termination  of  relationship  with  regard  to  documents 
affecting  himself  and  the  employee,  299a. 
^  3.  In  respect  to  preventing  accident  to  sercant. 
general  analysis  of  the  master's  duties, 
in  general,  898. 
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DUTY  OF  MASTER— (continued). 

duty  to  see  that  inorganic  instrumentalities   are   suitable,   both   as   to' 

quality  and  quantity,  899. 
duty  to  see  that  the  organic  instrumentalities  are  fittpJ  for  their  func- 
tions and  adequate  in  number,  900. 
duty  to  see  that  instrumentalities  are  so  used  that  the  servant  will 
not  be  exposed  to  unnecessary  dangers,  901. 
limits  of  master's  duty  to  protect  servant, 

master  liable  for  his  personal  conduct  of  whatever  kind  it  may  be,  002. 
master  who  does  not  exercise  personal  supervision  not  liable  for  raannci- 

in  which  details  are  carried  out,  903. 
master  liable  where  he  or  vice  principal  directed  details  of  the  work, 

1582. 
master  not  liable  for  injuries  caused  by  abnormal  conditions  of  which 

he  has  no  notice,  actual  or  constructive,  904. 
extent  of  master's  duty  to  protect  servant  against  casualties  not  due  to 
master's  negligence;    lire   escapes,   905. 
§  4.  Master's  duty  deemed  to  be  continuous. 
in  general,  1009. 

to  abandon  the  use  of  an  abnormally  dangerous  instrumentality,  1010. 
to   remedy  defects   in   abnormally   dangerous    instrumentalities,    1011. 
to  change  the  position  of   dangerous   substances,   1012. 
to  abstain  from  ordering  servants  to  work  in  positions  where  the  abnormal 

conditions  will  endanger  them,  1013. 
to  furnish  appliances  which  will  render  the  abnormal  conditions  less  dan- 
gerous, 1014. 
to  warn  servant  as  to  existence  of  abnormal  dangers,   1016 
to  alter  improper  methods,  1017. 

statutory  duty  to  guard  machinery  deemed  continuous,  1856,  6. 
statutory  duty  to  safeguard  openings,  1859,  note  5. 
statutory  duty  to  guard  against  lire,  1861,  note  9. 

statutory  duty  in  respect  to  safety  appliances  on  rolling  stock  upon  rail- 
roads, 1878a,  notes  8-12. 
statutory  duty  in  respect  to  the  health  and  safety  of  employees  in  mines, 

1882,  note  6;   1884,  note  7;   1886,  note  6. 
statutory  duty  in  respect  to  appliances  used  in  the  erection  of  buildings, 
1892a,  note  a 

DUTY  OF  SERVANT. 

duty  to  obey  master,  see  Obedience. 
§  1.  /»  general, 

duty  to  continue  in  the  service  until  expiration  of  stipulated  term,  268. 

duty  with  respect  to  the  master's  property,  269. 

duties  arising  from  special  stipulations  of  the  contract,  270. 

burden  of  proving  breach  of  duty  by  servant,  271. 

province  of  court  and  jury  in  determining  whether  a  breach  of  duty  by  serv- 
ant was  committed,  272. 

duties  arising  out  of  the  servant's  fiduciary  relation  to  liis  master 

duty  of  servant  to  account  for  money  belonging  to  his  master,  275. 
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DUTY  OF  SERVANT— (continued). 

duty  witli  respect  to  contracts  made  by  him  with  master,  278. 
duty  to  deal  honestly  with  master,  279. 

infringement  of  duty  by  falsehood  and  fraud,  279,  a. 
— by  misappropriation  of  his  master's  property,  279,  6. 
— by  a  corrupt  acceptance  of  gifts,  279,  c. 
duty   to  give   security   for   the   faithful   performance   of   the   stipulated 

work,  280. 
duty  not  to  use  improperly  information  or  materials  obtained  by  him  in 
the  course  of  his  employment, 
in  general,  281,  310a. 

remedial  rights  of  iuaster  for  breacli  of  this  duty,  282. 
duty  as  arising  from  an  express  agreement,  283. 
duty  not  to  participate  in  transactions  in  which  his  interest  will  con- 
flict with  his  obligation  as  a  servant,  284. 
duties  in  respect  to  acts  injurious  to  master, 
in  general,  285. 

duty  to  disclose  secret  processes  to  master,  286. 

duty  to  inden)nify  master  for  loss  to  third  persons  from  misconduct  in 
course  of  employment,  287. 
duty  in  respect  to  the  character,  time  and  place  of  work, 
what  kind  of  services  servant  is  bound  to  perform,  289. 
at  what  place  the  servant  is  bound  to  work,  289. 
at  what  times  the  servant  is  bound  to  work, 
hours  of  work,  290,  a. 
days  of  work,  290,  6. 

obligatory   periods   of   work  where   services   are   not   rendered   con- 
tinuously,  290,  c. 
absence  from  work  as   breach  of  duty, 
in  general,  291,  a. 
breach  of  duty,  how  far  predicable  of  a  short  absence  from  work, 

291,  6. 
absence  from  work  in  violation  of  express  orders,  291,  c. 
absence  from  work  when  not  deemed  to  be  breach  of  duty,  292. 
duty  in  respect  to  tlie  eflScient  performance  of  the  work, 
duty  of  servant  to  use  care  and  diligence,  293. 
duty  of  servant  to  perform  his  work  with  reasonable  skill, 
in  general,  294,  «,. 
discharge  for  incompetency,  294,  6. 

indemnification   of   master   for   losses   caused   by   servant's    incom- 
petency, 294,  e. 
effect  of  master's  knowledge  of  servant's  incompetency,  294,  d. 
duties  in  respect  to  personal  behavior, 

breach  of  duty  as  predicated  on  immorality, 
in  general,  295,  «. 
sexual  immorality,  295,  6. 
breach  of  duty  as  predicated  of  the  commission  of  a  criminal  act,  296. 
breach   of  duty  as  predicated  on   indecorous   conduct,  297. 
breach  of  duty  as  predicated  on  the  use  of  intoxicating  liquors,  298. 


9760  INDEX. 

(References  are  to  sections) 
DUTY  OF  SEBXAi^T— {continued). 

duty  to  refrain  from  insolent  and  offensive  words  and  behavior, 
with  regard  to  the  master  or  his  family,  299,  a. 
with  regard  to  fellow  servants,  299,  b. 

province  of   court  and   jury  in   determining  whether   a   breach   of 
duty  has  been  committed,  299,  o. 
after   termination   of    employment, 

duty  not  to  impair  value  of  business  purchased  from  his  employer,  300. 
duty  as  regards  competition  with  the  employer   where  relationship   is 
severed  before  expiration  of  the  term, 
in  the  absence  of  a,  special  agreement,   301,  a. 
under  special  agreements,  301,  6. 
duty  of  employee  as  regards  competition  with  employer  after  expiration 
of  term,  301a. 
duty  of  employee  not  to  reveal  trade  secrets  or  information  obtained  in  the 

course  of  employment,  281,  310a. 
to  seek  for  and  accept  other  employment  upon  being  wrongfully  dismissed, 

393. 
what  kind  of  employment  servant  is  bound  to  seek  for  and  accept,  394. 
to  accept  an  offer  of  re-employment  by  his  former  master,  395. 
to  make  up  for  lost  time  as  affecting  amount  of  wages  recoverable  where 
performance   has   been    temporarily    interrupted   by   voluntary 
absence   of   servant,   512. 
§  2.  Duty  as  respecting  master's  liability  ■for  injuries. 
to  report  defects,   1217. 

to   report   defects   under   the   employers'   liability   acts,    1680. 
to  remedy  defects,  1218. 
to  use  due  care,  1227,  1242. 

to  quit  the  employment  when  he  ascertains  that  he  is  exposed  to  an  ab- 
normal risk,  1216. 

DYING  DECLAKATIONS. 

statement  of  injured  person  as,  in  action  against  master  for  tort  of  servant, 
2551. 


EARNINGS. 

See  also  Wages. 

right  of  master  in,  see  Product  of  Servant,  Right  of  Master  in. 

deduction  of  actual  earnings  in  mitigation  of  damages  in  action  by  wrong- 
fully dismissed  servant,   330. 

deduction  of  potential  earnings  in  mitigation  of  damages  in  action  by  wrong- 
fully dismissed  servant,  391,  392. 

what  constitutes,  under  English  compensation  act,  1832. 

average  weekly  earnings,  computation  of,  under  English  "ximpensatian  act, 
in  general,  1833,  a. 
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period    of    employment    necessary    to    furnish    basis    for    computation, 

1833,  6. 
trade  and  calendar  weeks,  1833,  c. 
continuity  of  employment,  1833,  d. 
deductions,  1833,  e. 
remuneration  other  than  regular  wages,  1833,  /. 

EARTH  SLIDES. 

master's   liability   for   injuries   caused   by   falling   rocks,   997. 
See  also  Excavations. 

ECCLESIASTICAL  CORPORATION. 

necessity  of  use  of  seal  for  authenticating  contracts  of  employment,  130, 
note,  5    (d). 

EDUCATION. 

duty  of  master  in  respect  to  the  education  of  his  apprentice,  2158. 

EGRESS. 

See  Ingress  and  Egress. 

EJECTION. 

of  trespassers  from  railway  trains,  liability  of  company  for,  see  Torts,  §  12. 

EJUSDEM  GENERIS. 

application  of  the  rule  of,  in  determining  the  specific  parts  of  machinery 
within  the  scope  of  enactments  requiring  moving  machinery  to 
be  guarded,  1856,  notes  62,  66,  76-79. 

— to  scope  of  term  "warehouse"  as  used  in  factory  acts,  1872,  note  10. 

— to  phrase  "dangerous  condition"  as  used  in  the  Illinois  mines  acts,  1888, 
note  8. 

— to  phrase  "otherwise  engaged  in  manual  labor,''  1968,  note  34. 

— in  determining  what  employees  are  within  the  purview  of  master  and  serv- 
ant statutes,  1968,  k. 

EILECTION. 

between  different  counts  in  the  complaint  in  an  action  under  the  employers' 
liability    act,   1740. 

ELECTRIC  CARS. 

application  of  safety  appliance  acts  to,  1878a,  note  34. 

as  train  under  the  employers'  liability  acts,  1707,  notes  2a,  2b. 

EILECTRICITY. 

rule  that  care  exercised  by  persons  engaged  in  producing,  using  or  transmit- 
ting, is  to  be  proportioned  to  the  dangers  to  which  the  servant 
is  exposed,  908,  note  11. 

master's  liability  for  defects  in  electrical  appliances,  977,  note  1    (n). 

master's  liability  for  injuries  caused  from  conditions  exposing  the  servant 
to  currents  of  electricity,  1002. 

master  bound  to  anticipate  that  special  precautions  must  be  taken  in  the 
production  or  use  of  electricity,  1041,  note  24. 
M.  &  S.  Vol.  VIII.— 611. 
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ELECTRICITY— (continued) . 

duty  of  master  to  warn  servant  of  transitory  dangers  from,  1112,  note  11. 
failure  of  power  company  to  promulgate  rules  with  respect  to  the  control 

of  electric   current   while  employees   are   engaged   on   the   line 

as  negligence,  1130,  note  7. 
failure  to  prevent  current  of  electricity  being  turned   on  while  employees 

are  at  work  on  or  near  the  wires   as  breach  of  the  master's 

duty,  1111,  notes  12,  12a. 
duty  of  turning  on  current  of,  as  delegable,  1540,  note  1   (w). 
duty  to  give  warning  before  turning  on  current, 
nondelegable,  1510a. 
delegable,  1540,  note  1    (w). 
assumption   of   risks   incurred  by   workmen   handling   electrical   appliances, 

1173,   note   1    (p). 
assumption  of  risks  of  dangers  due  to  electricity,  1180,  note  1   (t). 
failure  of  servant  to  use  due  care  in  dealing  with,  1245,  note  1  (i). 
taking   a   dangerous   position   with   relation   to   electric   appliances    as   con- 
tributory negligence,  1251    (13). 
handling  electric  appliances  improperly  as  contributory  negligence,  1255   (7). 
imputed  knowledge  of  servant  of  risks  from  the  action  of  electricity,  1314, 

note  2   (oo)  ;  1315,  note  3   (z)  ;  1318,  note  1   (nn). 
duty  of  servant  to  inspect  electrical  appliances  with  which  he  is  at  work, 

1334,   note    1    (z). 
employees  of  company  engaged  in  the  production  of,  as  fellow  servants,  1423, 

note  1    ( dd ) . 
statute   requiring   protection  from   electric   currents   in   manufacturing   and 

mercantile  establishments,  1857,  d. 
statutory  requirements  regarding  the  protection  of  miners  from  electricity, 

1886. 
liability  of  master  for  negligence  of  servant  in  connection  with   electrical 

appliances,  to  person  to  whom   he  owes  no   contractual  duty, 

2316,  c. 
duty  to  prevent  escape  of,  as  affected  by  existence  of  strike,  2756. 

ELEVATORS. 

See  Grain  Elevator. 

rule  that  care  exercised  by  operators  of,  is  to  be  proportioned  to  the  dan- 
gers to  which  the  servant  is  exposed,  908,  note  8. 
master's  liability  for  the  failure  to  maintain  safe  elevators,  974;  990. 
with  what  frequency  inspections  should  be  made,  1060,  note  2   (f). 
assumption  of  risks  incident  to  the  use  of,  1173,  note  1   (h),   (s). 
assumption  of  risks  from  defective  elevators,  1180,  note  1    (k)  ;   1187,  note 

1      (V). 

failure  of  servant  to  use  due  care  in  the  operation  of,  1245,  note  1  (g). 
taking   a   position    in   which    there   is    danger   from   the   movements   of    an 

elevator   as   contributory   negligence,   1251    (2). 
attempting    to    get    onto    a    moving    elevator    as    contributory    negligence, 

1255   (1). 
imputed  knowledge  of  servant  as  to  risks  relative  to,  1313,  note  1   (s),   (t)  ; 

1314,  note  2  (r),  (s)  ;  1316,  note  1  (f)  ;  1323,  note  1  (z),  (aa). 
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ELEVATORS— (continued) . 

imputed  knowledge  of  minor  servant  as  to  risks  from  the  operation  of,  1318, 

note  1   (aa). 
duty  of  servant  to  inspect,  1334,  note  1   (p),  (q),  (r). 
applicability  of  fellow  servant  doctrine, 

duty  to  furnish  safe,  nondelegable,  1497,  note  7   (n). 

duty  to  maintain  safe,  nondelegable,  1498,  note  6   (s). 

operation  of  hoisting  machinery  as  detail  of  the  work,  1540,  note  1   (f). 

operator  of  elevator  in  mercantile  building  not  in  same  department  an 

other  employees  of  the  building,  1752a,  note  1. 
operator  of,  in  mine  not  fellow  servant  of  the  employees  who  are  lowercil 

and  raised  under  the  Utah  statute,  1763,  note  10. 
employees  operating,  as  fellow  servants  of  other  employees  in  the  same 
establishment,    1423,   note   1    (z)  ;    1432,   note    1    (u)  ;    1752a, 
note  3. 
status  of  employees  of  establishment  while  riding  on,  1555. 
statutory  provisions  relative  to, 

statutes  relative  to  the  safety  of,  1857,  b. 

statutes  requiring  elevator  shafts  to  be  guarded,  1859,  notes  2,  4. 
statutory  requirements  as  to  safeguarding  elevators  in  mines,  1886. 
statutory  provisions  regulating  the  operation  of  hoisting  machinery  in 

mines,   1888. 
statutes  relative  to  hoisting  machinery  used  in  the  construction  of  build- 
ings, 1892a,  6. 
elevator  car  in  office  building  not  "vehicle  for  conveyance  of  goods  or  passen- 
gers''  within   the   meaning   of   the   Texas    respondeat   superior 
statute,  2264,  note  21. 
liability  of  master  for  negligence  of  servants  operating  elevators  to  person 

to  whom  he  owes  no  contractual  duty,  2315. 
liability  of  master  for  wrongful  arrest,  etc.,  made  by  operator  of,  2472,  h. 

ELEVATOKS,  FEEIGHT. 

master's  duty  in  respect  to,  974,  notes  4-7. 

liability  of  master  for  failure  to  install  safety  appliances  on,  921,  note   4 

(a)  ;  974,  notes  4-7. 
limits  of  master's  duty  as  regards  inspection  of,  1064,  note  6. 
See  also  Elevators. 

EMBEZZLEMENT. 

person  convicted  of,  must  be  servant,  14,  note  4. 

who  are  servants  within  the  statutes  relating  to,  67,  note  5. 

persons  employed  to  receive  or  hold  money,   67,  note  5    (a). 

persons  employed  to  effect  sales,  67,  note  5    (b). 

distraining  brokers,  67,  note  5   (c). 

servants  of  municipal  bodies,  67,  note  5  (d). 
of  master's  property  as  breach  of  servant's  duty,  279,  6. 
liability  of  corporation  for  embezzlement  by  servant,  2505a,  note  4   (k). 

EMERGENCY. 

when  justifying  servant's  absence  from  work,  292,  notes  4,  5. 
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E  MERGENC Y—  { continued ) . 

when  emergency  under  statutes  regulating  hours  of  labor  is  predicable,  885, 
6. 

as  affecting  contributory  negligence  of  servant  in  mounting  moving  cars, 
1254,  note  16. 

contributory  negligence  of  servant  as  affected  by  the  fact  that  the  act  was 
done   in  an   emergency,   1274. 

contributory  negligence  in  violating  a  rule  as  affected  by  the  fact  that  the 
servant  was  acting  in  an  emergency,  1283    (7b). 

employee  who  selects  men,  machinery,  and  place  of  work  in  an  emergency, 
as  vice  principal,  1470,  note  12. 

liability  of  master  to  person  hired  in  emergency,  1563,  notes  5-7. 

obligation  of  individual  employer  under  contract  made  by  agent  for  medical 
attendance  upon  servant  in  case  of,  2002,   6. 

binding  effect  of  contract  for  medical  attendance  on  servants  made  in  be- 
half of  corporations  in  absence  of  special  emergency,  2003. 

— in  case  of  a  special  emergency,  2004. 

master's  liability  for  tort  of  servant  where  wrongful  act  was  done  in  an 
emergency,   2277a. 

liability  of  master  for  wrongful  arrest  by  constable  called  in  for  a  par- 
ticular emergency  by  servants  of  defendant,  see  Torts,  §  16. 

EMERY  WHEEL. 

master's  liability  for  defects  in,  977,  note  1    (f). 

statutory  duty  to  guard,  1856,  notes  67,  71. 

purpose  of  statute  requiring  emery  wheels  to  be  guarded,  1863,  note  2. 

EMIGRANT. 

enactments  imposing  occupation  taxes  upon  emigrant  agents,  2876,  6. 

EMPLOYEES. 

who  are,  under  master  and  servant  statutes,  1948,  c,  d,  e,  f,  g;  1949,  a,  e.  d; 
1954,  d;  1959,  a,  &,  c;  1862a,  6;  1964;   1970,  c. 

EMPLOYEES  IN  YARDS. 
See  Railroads,  §  9. 

EMPLOYER. 

See  also  Master;  Duty  of  Master. 

meaning  of,  within  the  truck  acts,  827,  e. 

scope  of  term  as  used  in  the  English  compensation  act,  1823. 

right  of,  to  immunity  from  interference  with  servant  as  property  right, 
2655. 

liability  for  fraudulently  representing  that  employee  has  dishonorably  left 
his  employment,  2669. 

liability  for  interfering  with  employment  of  former  employee  by  operation 
of  agreement  with  another  employer  that  neither  will  em- 
ploy  the   other's   former  employees,   2673. 

liability  for  interference  with  another's  employment  by  blacklisting,  2678. 

right  of,  to  combine  to  lock  out  members  of  labor  union,  2694. 

right  to  complain  of  operation  of  union  by-laws,  2710. 
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EMPLOYER—  ( continued ) . 

unlawful  picketing  as  interference  with  rights  of  2706  a. 

liability  of,  for  diverting  employee's  patronage   from  another,   2744. 

may  "contract  out  of"  award  by  arbitration  tribunal,  2777. 

right  of,  to  discharge  employees  because  they  are  members  of  union,  2746. 

existence  of  relationship  within  meaning  of  arbitration   statutes,  2772. 

EMPLOYERS'  ASSOCIATIONS. 

legality  of  combination  to  refuse  employment  to  any  kind  or  class  of  work- 
men, 2750. 
to  furnish  one  another  with  names  of  undesirable  employees,  2750. 
to  conduct  a  peaceable  lock  out,  2750. 
to  depress  wages  or  to  restrain  advance,  2750. 
validity  of  by-law  forbidding  members  to  employ  nonunion  labor,  2751. 
refusal  of  employer  to  join,  as  justifying  strike,  2700. 
act  of,  as  proximate  cause  of  workman's  failure  to  obtain  employment,  2685. 

EMPLOYER'S  LIABILITY. 
§  1.  Principles  governing  extent  of,  generally. 
introduction,  893. 

master's   liability   determined   with   reference   to   the   risks   which    are   and 
which  are  not  assumed  by  the  servant, 
risks  resulting  from  the  master's  negligence  not  assumed  by  the  serv- 
ant, 894. 
risks  not  resulting  from  the  master's  negligence  assumed  by  the  serv- 
ant,  895. 
rationale  of  these  two  complementary  principles,  896. 
injuries  due  to  known  risks  not  generally  actionable  even  when  result- 
ing from  master's  negligence,  897. 
anaylsis  of  the  master's  duties, 
in  general,  898. 
duty  to  see   that   inorganic   instrumentalities   are  suitable,  both   as  to 

quality  and  quantity,  899. 
duty  to  see  that  organic  instrumentalities  are  fitted  for  their  functions 
and  adequate  in  number, 
servants,  900,  a. 
animals,  900,  6. 
duty  to  see  that  the  instrumentalities  are  so  used  that  the  servants  will 
not  be  exposed  to  unnecessary  dangers,  901. 
limits  of  master's  duty  to  protect  the  servant, 

master's  liability  for  his  personal  misconduct  of  whatever  kind  it  may 

be,  902. 
master  who   does  not  exercise  personal   supervision  not  liable   for   the 
manner  in  which  the  details  of  the  work  are  carried  out,  903. 
master  not  liable  for  injuries  caused  by  abnormal  conditions  of  which 

he  has  no  notice,  actual  or  constructive,  904. 
extent  of  master's  duty  to  protect  the  servant  against  casualties  not 
due  to  his  negligence,  905. 
as  to  employers'  liability  under  statutes,  see  Statutes,  §  7. 
See  generally  Instrumentalities. 
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EMPLOYING. 

liability  for  employing  another's  servant,  2602,  2620. 

EMPLOYMENT. 

what  constitutes  employment  within  the  meaning  of  the  statutes  restricting 

the  employment  of  children,  1901. 
descriptions  of  employment  to  which  the  restrictive  provisions  apply,  1902. 
right  to  be  employed  a  property  right,  2665. 

right  to  continuance  of,  without  interference  by  third  person,  2655. 
validity  of  enactments  rendering  it  unlawful  to  treat  membership  of  union 

as  ground  for  refusing,  2862. 
servant's   rights  with   respect   to   interference   with,    see   Interference   vpith 

Aaother's   Business   or   Employment, 
right  to  immunity  from  interference  with,  see  Interference  with  Another's 

Business  or  Employment. 

EMPLOYMENT  AGENCY. 

validity  of  enactments  imposing  occupation  taxes  upon,  2876,  a. 

EMPLOYMENT  OF  "CASUAL  NATURE". 

scope  of  phrase  as  uSed  in  English  compensation  act,  1825,  6. 

EMPLOYMENT  OF  SERVANTS. 
§  1.  /«  general. 

analysis  of  master's  duty  as  to,  900,  a. 

ordinary  care  in,  as  modified  by  the  exigencies  of  the  particular  service, 
1081,  note   8. 

relation  of  the  duty  of  instruction  to  the  duty  of  employing  competent  serv- 
ants,  1150. 

applicability  of  the  doctrine  of  common  usage  as  a  test  of  due  care,  where 
the  negligence  charged  has  relation  to  the  employment  of  serv- 
ants, 941. 

imputed  knowledge  of  servant  as  to  risks  due  to  the  insufficiency  of  the 
number  of  servants  in  a  given  instance,  1315,  note  3    (gg). 

imputed  knowledge  of  servant  as  to  risks  due  to  the  employment  of  incom- 
petent or  an  insufficient  number  of  coservants,  1323,  note  1 
(gg),   (hh). 

duty  of  servant  to  inquire  with  reference  to  the  employment  of  incompetent 
servants,  1334,  note  1   (cc),   (dd). 

employment  of  inadequate  number  of  servants  as  proximate  cause  of  the 
injury,  1576,  note  6. 

proximate  cause  of  injuries  caused  by  the  employment  of  unsuitable  serv- 
ants,  1581,  note  8    (p). 

liability  of  master  in  action  for  tort  of  servant  to  exemplary  damages  by 
knowingly  employing  unfit  servant,  2560. 

liability  of  master  for  tort  of  servant  predicated  on  ground  of  negligence  of 
the  servant,  2222. 

power  of  master  to  select  servant  as  rational  foundation  of  the  principle 
Respondeat  superior,  2246. 
§  2.  General  principles  of  master's  duty  relative  to. 

nature  and  extent  of  the   duty,  1079. 
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duty  considered  as  creating  an  exception  to  the  doctrine  of  common  employ- 
ment,   1080. 
standard  of  master's  duty  in  regard  to  the  selection  of  his  servants,  1081. 
unfitness  injurious  to  the  servant  himself,  1082. 
duty  to  employ  servants  suificient  in  number,  nondelegable,  1503. 
duty  to  hire  suitable  servants,  nondelegable,  1502. 

duty   of   master   as   to   employment   of   competent  servants  under  the   civil 
law,  1981. 
§  3.  Circumstances  bearing  upon  the  question  of  a  servant's  competency. 
in  general,  1083. 
bodily  qualities,  1084. 
mental  qualities,  1085. 

disposition  with  which  the  work  is  done,  1086. 
bad    habits,    1087. 

previous   experience  of  the   servant,   1088. 
minority,  1089. 
conduct  prior  to  the  time  of  the  accident, 

no  act  of  previous  negligence  shown,  1090,  a, 
single  act  of  negligence,  1090,  6. 
several  acts  of  negligence,  1090,  c. 
act  by  which  the  injury  was  caused,  1091. 
derelictions  from  duty  subject  to  the  injury  in  suit,  1092. 
disclaimer  of  fitness  by  delinquent  servant  himself,  1093. 
reputation,  1094. 

certificates  and  licenses,  evidential  significance  of,  1095. 
§  4.  Master's   knoudedge,  actual  or  constructive,   of  the  incompetency  must  be 
shown. 
in  general,  1096. 

duty  to  inquire  into  the  fitness  of  a  servant  at  the  time  he  is  hired,  1097. 
duty  of  master  to  keep  himself  informed  as  to  the  fitness  of  servant  in  his 
employment,    1098. 
§  5.  Circumstances  bearing  upon  the  question  of  the  master's  knowledge  of  the 
servant's  incompetency. 
incompetency  of  servant,   1099. 
bodily  and  mental  qualities  of  the  servant,  1100. 
conduct  of  the  servant  prior  to  the  accident,  1101. 
act  which  caused  the  accident,  1102. 

length  of  the  period  during  which  the  unfitness  has  continued,  1103. 
promise  of  the  master  to  discharge  the  delinquent  servant,  1104. 
reputation,  1105. 

specific  statements  as  to  unfitness  made  by  individual  employees  of  delin- 
quent servant,   1106. 
§  6.  Duty  to  employ  an  adequate  number  of  servants. 
in  general,   1107. 
master's  performance  of  duty  primarily  a  question  for  the  jury,  1108. 

ENGINE. 

what  is  "engine"  under  the  employers'  liability  acts,  1706. 
See  also  Railroads,  §  18. 
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ENGIXEER. 

See  Railroads,  §  9. 

EXGINEERING  QUESTION. 

location  of  railroad  track  with  regard  to  curves  and  grades,  967. 

construction  of  railroad  bridges  as,  967,  note  6a. 

location  of  switches  and  sidings  on  railroad  as,  967,  notes  12-14. 

location  of  tracks  of  railroads  as,  968. 

location  of  railroad  tracks  in  yard  as,  969,  note  25. 

ENGINEERING  WORK. 

meaning  of  phrase  under  English  compensation  act,  1847. 
"on,   in  or  about"  engineering  work  under  the   English   compensation   act, 
1842,  note  1   (d). 

ENGLAND. 

See  also  United  Kingdom. 
§  1.  Wages  and  contract. 

criminal  liability  of  servant  for  breach  of  contract  of  employment,  319,  a. 
enforcement  of  contracts  of  service  in  courts  of  equity,  325,  327,  329. 
allowance  of  claim  of  interest  in  action  on  quantum  meruit  for  wages,  578,  a. 
doctrine  that  one  member  of  a  family  may  recover  for  services  rendered  to 
another  upon   proof   either   of   an   express  or   an   implied   con- 
tract, 597,  note  1. 
§  2.  Employers'   liability. 

master  not  bound  to  anticipate  that  servant  cannot  speak,  1044,  note  1. 

doctrine  that  general  manager  is  not  vice  principal,  1457,  notes  4,  5. 

effect   of    delegation    of    personal    duties    to    independent    contractor,    1487, 

notes  2-4. 
duty  to  see  that  inorganic  instrumentalities  of  work   are   reasonably   safe 

as  nondelegable,  1497. 
theory  that  master  is  never  liable  for  negligence  in  regard  to  inspection 

and  repair,  1549,  note  1. 
necessity  of  averment   of   servant's   ignorance   of   the   dangerous   conditions 

in  his  action  for  personal  injuries,  1629,  note  2. 
effect  of  averment  in  complaint  for  personal  injuries  by  servant  of  his  free- 
dom from  contributory  negligence,  1630,  note  2. 
§  3.  Statutes. 

affording  summary  remedies  for  breach  of  contract  of  employment,  314. 

expressly  or  impliedly  applicable  to  the  earnings  of  married  women,  623. 

affording  priority  to  claims  for  wages,  708. 

providing  for  exemption  of  earnings,  797. 

truck  acts,  826. 

regulating  the  computation  of  wages  in  mines,  840. 

relative  to  the  computation  of  wages  of  pieceworkers  in  factories,  845. 

relating  to  the  place  where  wages  are  to  be  paid,  881. 

relative  to  hours  of  labor  in  private  employments,  886. 

relative  to  the  working  hours  of  women  and  children,  887. 

employers'  liability  act,  1656. 
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ENGLAND—  ( continued) . 

relative  to  the  safeguarding  of  moving  machinery  and  other  dangerous  ap- 
pliances, 1855. 

relative  to  the  safety  of  steam  boilers,  1857,  a. 

relative  to  the  protection  of  employees  against  fire,  1860. 

regulating  sanitary  conditions  of  place  of  work,  1862. 

relative  to  the  meals  of  employees,  1865. 

relative  to  the  sanitary  conditions  of  bakeries,  1864,  note  1. 

requiring  seats  for  female  employees,  1866,  note  1. 

relative  to  work  in  sweat  shops,  1867. 

relative  to  the  health  and  safety  of  employees  in  mines,  1883-1890. 

restricting  the  employment  of  children,  1898. 

restricting  the  employment  of  women,   1895. 

relative  to  rural  occupations,  1893. 

relative  to  the  furnishing  of  medical  aid  for  sick  or  injured  seamen,  2011. 

relative  to  apprenticeship  as  means  of  gaining  settlement  under  poor  laws, 
2063. 

relative  to  the  binding  of  apprentices,  2084. 

relative    to    the    authentication    of    contract   of   apprenticeship    by   writing, 
2093,  note  7. 

requiring  indentures  of  apprenticeship  to  be  stamped,  2094. 

relative  to  the  binding  of  poor  children,  2102. 

relative   to   criminal   liability    of   master    for   failure   to   furnish   food   and 
lodging  to  apprentice,  2157,  c. 

relative  to   breaches   of   contract  of   apprenticeship,   2192. 

effect  of  statute  with  regard  to  bills  of  lading  upon  master's  liability  for 
fraud  of  servant,  2389,  a. 

Conspiracy  and  Protection  of  Property  Act,  1875,  §  7,  summarized  and  con- 
strued, 2693,  6;  2706,  6;  2716. 

statute  6  Geo.  IV.  chap.   129,   §   3,  punishing  interference  with  employer's 
business,   summarized  and   construed,   2716;    2706,   6;    2693,   u,. 

legalizing   interference  with   another's   employment  construed,   2688. 

Trades  Disputes  Act  1906,  §  2,  summarized  and  construed,  2706  6. 

— §  4,  construed,  2767. 

statutory    provisions    for    arbitration    of    industrial    disputes,    summarized, 
2767. 

ENGLISH  LANGUAGE. 

inability  to  speak,  as  affecting  competency  of  servant,  1085,  notes  7,  8. 

ENTICEMENT. 

§  1.  4i  common  law. 

general  statement  of  doctrine  of  enticement  and  harboring,  2596. 

prevalence  of  doctrine,  and  variations  thereof,  2597. 

character  of  service  interfered  with,  2598. 

contract  of  service;  service  de  facto,  2599. 

"malice''  and  "justification,"  2600. 

what  constitutes  enticement,  and  evidence  thereof,  2601. 

employing  and  harboring  another's  servant,  in  general,  2602. 

enticing  and  harboring  apprentices,  2603. 
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ENTICEMENT—  ( continued ) . 

waiver  of  tort  and  recovery  in  assumpsit  by  master  of  apprentices,  2G04 : 
2036. 

enticement  or  harboring  of  minor  child,  2605. 

scienter  and  evidence  thereof,  2606. 

damage  to  plaintiff  an  essential  element,  2607. 

accrual  of  right  of  action  for  harboring,  2608. 

form  of  action,  2609. 

joinder  of  counts;   allegations  in  plaintiff's  pleading,  2610. 

damage  for  enticement  or  harboring,  2611. 

injunction  prohibiting  enticement,  2612. 

enticement  as  a  criminal  offense,  2613. 

right  of  master  to   immunity  from   interference  with   servant   as   property 
right,    2655. 
§  2.  Under  statutory  provisions. 

text,  constitutionality,  and  strict  construction  of  statutes,  2614. 

character  of  service  interfered  with,  2615. 

the  original  contract  of  service,  in  general,  2616. 

minor  under  duty  to  parent  or  contract  with  another,  2617. 

the  enticement  and  evidence  thereof,  2618. 

unsuccessful  attempt  to  entice,  2619. 

employing  another's  servant,  2620. 

harboring  another's   servant,   2621. 

scienter,  2622. 

accrual  of  right  of  action,  2623. 

exclusiveness  of  statutory  remedy,  2624. 

pleading  in  civil  action  for  enticement,  2625. 

damages  in  actions  for  enticement  or  employment,  2626. 

criminal  prosecutions  for  enticement  of  servants,  2627. 

ENTREATY. 

See  Persuasion. 

EPIDEMIC. 

effect  of,  to  terminate  contract  of  employment,  221. 

EPILEPSY. 

injury  caused  from  attack  of,  as  accident  under  the  English  compensation 
tion  act,  1805. 

EQUITY. 

See  also  Remedies. 

enforcement  of  contracts  of  employment  in, 

general  limitations  of  equitable  jurisdiction,  321. 

rule  that  equity  will  not  specifically  enforce  contracts  of  service,  322. 
rationale  of  this  rule,  323. 

qualification  of  the  general  rule  where   applicant  for  relief  is  in  the 
employment  of  a  body  of  trustees,  324. 
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EQUITY—  ( continued ) . 

enforcement   of    stipulation   not   to   perform    services   for   other   person 
than  the  employer, 
English  cases  reviewed,  325. 
American  cases  revievped,  326. 
absence  of  express  negative  stipulation,  to  what  extent  a  bar  to  exercise 
of  equitable  jurisdiction, 
English  cases  reviewed,   327. 
American  cases  reviewed,  328. 
quality  of  services,  how  far  a  material  element, 
English  authorities  examined,  329. 
American  doctrine  discussed,  329a,  330. 
equitable    jurisdiction    in   aid    of    employee   in    action    for   recovery    or   re- 
muneration consisting  of  a  share  of  the  profits,  460. 
equitable   preference  of   the  wages   of   employees   of   insovent  railway   com- 
panies, 464. 
doctrine  as  to  the  assignment  of  wages  to  accrue  under  expected  or  merely 

possible  contracts,  660. 
assignment  of  portion  of  claim,  how  far  enforceable,  661. 
jurisdiction  of,  in  actions  under  statutes  creating  absolute  liens  for  wages, 

758,  i. 
how  far  equitable  suit  is  maintainable  to  restrain  attachment  of  wages,  815. 
remedy  of  master  against  servant  in  respect  to  unlawful  profits  obtained  by 

servant  while  engaged  in  discharge  of  duties,  2041,  6. 
jurisdiction  of,  to  compel  execution  of  indenture  where  apprentice  is  taken 

on  trial,   2072. 
injunction  against  leaving  employment  in  violation  of  contract,  2699. 

ERDMAN  ACT. 

relating  to  arbitration  of  labor  disputes,  summarized,  2768. 

ERECTION. 

what  are  structures  in  the  course  of  erection  within  the  meaning  of  the 

employers'  liability  acts,  1672,  6. 
See  also  Structures. 

ERECTION  AND  DEMOLITION. 

See  Structures. 

ERROR  OF  JUDGMENT. 

does  not  impute  culpability  on  master's  part,  907,  note  5. 

master  not  liable  for  error  of  judgment  on  part  of  superior  servant,  1527. 

ESTATE. 

liability  of  estate  of  deceased  employer  for  remuneration  of  servant,  668. 

ESTOPPEL. 

as  defense  to  action  for  wages,  685,  note  1  (e) ;  688,  note  1   (d). 
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EVIDENCE. 

See  also  Presumptions. 
§  1.  In  general. 

in  action  for  damages  for  breach  of  contract  for  wrongful  dismissal,  355. 
what   is   evidence   of   enticement,   2601,    2618. 
§  2.  Admissibility  of,  in  actions  for  wages. 

specific   evidence   admissible   to   prove   terms  of  contract   in   respect   to   re- 
muneration in  action  therefor,  432. 
character  of,  necessary  to  sustain  a  claim  for  wages  made  by  one  member 

of  a  family  against  another,  594,  600. 
effect  of  various  evidential   elements   in   action   for  wages   by   one   member 

of  a  family  against  another,  596,  602,  603. 
undelivered    instruments    of    indebtedness    as   evidence    of    contract    to    pay 
for  services  rendered  by  one  member  of  a  family  to  another, 
607. 
admissibility  of  declarations  of  agents  of  master  in  action  by  servant  for 

wages,  432,  f. 
— of  servant  in  action  for  wages,  432,  g. 
— of  wife  hired  as  servant,  432,  h. 

admissibility  of  secondary  evidence  in  action  by  servant  for  wages,  432,  p. 
admissibility  of  opinions  as  evidence  of  the  value  of  services  in  action  on 

quantum  meruit  for  wages,  577. 
effect  of  declarations  made  by  recipient  of  services  in  action  for  services 
rendered  by  one  member  of  a  family  to  another,  595,  601. 
§  3.  Admissibility  of,  in  action  relative  to  employers'  liability. 
relevancy  to  pleadings,  1584. 
materiality,  1585. 
competency,  in  general,  1586. 

condition  of  the  given  instrumentality  before  the  accident, 
condition  in  general,  1587,  a. 
nonoccurrence  of  accidents,  1587,  6. 
occurrence  of  accidents,  1587,  u. 
condition  of  given  instrumentality  after  the  accident,  1588. 
condition  of  given  instrumentality  both  before  and  after  the  accident,  1589. 
condition  of  the  parts  of  the  plant  other  than  that  which  caused  the  injury, 
in  general,  1590,  a. 
nonoccurrence  of  accidents,  1590,  b. 
occurrence  of  accidents,  1590,  c. 
alterations  of  the  plant  or  system  after  the  accident,  1591. 
habitual  course  of  conduct,  1592. 

employer   insuring  himself  against   injuries  to  servants,   1593. 
models  and  photographs,  1594. 
best   and   secondary   evidence,   1595. 
statements,  admissions,  and  declarations, 
by  other  employees,  1596,  a. 
by  the  injured  employee  himself,  1596,  6. 
by  the  employer,  1596,  c. 
opinions  as  evidence,  1597. 
judicial  notice,  1598. 
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EVIDENCE—  ( oontinued ) . 

competency  of  evidence  of  common  usage  as  test  of  master's  negligence,  9J3. 

admissibility  to  show  usage  on  the  question  of  due  care,  950. 

repair    or   alterations    as   evidence    of   master's   knowledge   of    existence   of 

dangerous  condition,   1033. 
repairs  or  alterations  made  after  accident  not  competent  to  show  master's 

prior  knowledge,   1033. 
of  previous  accident  showing  master's  knowledge  of  condition,  1037. 
of    unsatisfactory    operation    of    instrumentalities    similar    to    one    causing 
accident   as   charging   master   with   constructive   notice   of   its 
defects,   1038. 
evidence   as   to   servant's   conduct  prior  to   the  time   of   accident  to   sliow 
servant's   competency   or   incompetency, 
no  previous  act  of  negligence  shown,  1090,  a. 
single  act  of  negligence,   1090,   6. 
several  acts  of  negligence,  1090,  c. 
— to  show  master's  knowledge  of  the  servant's  incompetency,  1101. 
self-depreciatory   statements   of   delinquent   servant   as   to   his    competency, 

1093. 
in   actions   based   upon   the   promise   of   the   master   to   remedy   conditions, 
1347,  c. 
§  4.  In  action  against  master  for  tort  of  servoMt. 
declai'ations  or  admissions  of  servants  as  agents, 
in  general,  2535. 
— of  masters  and  seamen,  2536. 
— of  driver  of  horse,  2537. 

— of  servants  in  railroad  and  street  railway  personal  injury  cases,  2538. 
— of  servants  in  railroad  and  other  fire  cases,  2539. 
— of  servants  in  railroad  stock  killing  cases,  2540. 
— of  servants  in  miscellaneous  cases,  2541. 
declarations  as  part  of  res  gestce, 
in  general,  2542. 

— state  court  doctrine  as  rule  of  decision  in  Federal  court,  2543. 
— spontaneous  exclamatory  statements,  2544. 
—declarations  "in  the  presence  of"   event,  2545. 
— declarations  made  under  duress,  2546. 
— hearsay,  irrelevant,  or  opinion  declarations,  2547. 
— deliberate    self-exonerating    or    self-serving    declarations,    2548. 
— declarations  merely  narrative,  2549. 
— declarations  in  railroad  and  other  fire  cases,  2550. 
statement  of  injured  person  as  dying  declaration,  2550. 
§  5.  Burden  of  -proof,  generally. 

as  to  the  relationship  of  master  and  servant,  16. 

as  to  breach  of  duty  by  servant,  271. 

in  action  for  damages  for  breach  of  contract  for  wrongful  dismissal,  354. 

in  regard  to  matters  in  mitigation  of  damages  in  action  for  wrong  dismis.sal, 

399. 
as  to  employee's  agreement  to  accept  compensation   other  than  in  money, 
463,  note   12. 
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EVIDENCE—  ( continued ) . 
§  6.  Burden  of  proof  in  actions  for  tcages. 
in  action  for  wages  generally  705. 

ill  action  for  recovery  of  \Aages  on  quantum  mervU,  550. 
in  proceedings  founded  on  the  violation  of  the  truck  acts,  828,  g. 
§  7.  Burden  of  proof  in  actions  relative  to  employers'  liability. 

burden  of  proving  master's  negligence  rests  on  the  servant,  1599. 
negligence  not  inferable  from  the  mere  occurrence  of  an  accident,  1600. 
res  ipsa  loquitur,  1601. 

action  not  maintainable  where  no  specific  evidence  of  fault  is  offered,  1602. 
burden  of  proving  that  injury  was  caused  by  master's  negligence  rests  on 

servant,  1603. 
no  action  maintainable  where  cause  of  injury  is  merely  conjectural,  1604. 
shifting  of  the  burden  of  proof,  1605. 

burden  of  proof  as  affected  by  express  statutory  provisions, 
statutes  not  exclusively  applicable  to  employees,  1606,  u. 
statutes  enacted  expressly  for  the  benefit  of  employees,  1606,  6. 
as  to  master's  knowledge  of  defects  causing  the  injury,  1028. 
burden  of  proof  in  respect  to  vice  principalship  of  negligent  servant,  1438. 
as  to  breach  of  nondelegable  duties,  1492. 
as   to   master's   liability   for    negligence    in    respect   to    the    adjustment   or 

preparation  of  instrumentalities,  1546,  notes  7,  8. 
necessity  of  proving  all  of  negligent  acts  alleged,  1599,  note  9. 
in  action  based  on  the  employers'  liability  acts,  1743b. 
as  to  breach  of  one  of  master's  statutory  duties,  1492. 
in  actions  based  on  statutes  requiring  dangerous  machinery  to  be  guarded, 

1856,  i. 
as  to  violation  of  the  safety  appliance  acts,  1878a,  6. 

in  actions  for  breach  of  statute  prohibiting  employment  of  children,  1899, 
notes  7-9. 
§  8.  Burden  of  proof  with  respect  to  defenses  open  to  employers. 
in  general,  1607. 

burden  of  proof  with  respect  to  the  assumption  of  the  risk, 
ordinary  risks,  1608,  a. 
extraordinary  risks,  1608,  6. 
coservice,  1608,  u. 
burden  of  proof  as  to  servant's  contributory  negligence,  1609. 
— actions  under  statutes, 

statutes    merely    extending    the    common-law    liability    of    the    master, 

1610,  a. 
statutes  in  which  right  of  action  is  made  conditional  upon  the  servant's 
freedom  from  negligence,  1610,  6. 
necessity  that  complaint  show  plaintiff's  freedom  fro  mcontributory  negli- 
gence, 1630. 
§  9.  Burden  of  proof  in  actions  against  master  for  servant's  torts. 
burden  of  proof  and  degree  of  proof,  2534. 
as  to  master's  liability  for  tort  of  servant  committed  by  instrumentality 

owned  by  master,  2281a. 
in   action  against  master   for  tort  of  servant,  2534. 
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EVIDENCE—  ( continued) . 
§  10.  In  oases  of  interference  with  another's  business. 

admissibility   and   suflBciency   of,   in   actions   for   interference   with   employ- 
ment,   2689,   note    5     (e). 
admissibility    of    evidence    of    labor    disturbances    upon    issue    of    carrier's 
negligence   in   failure   to   employ   sufficient   number   of   watch- 
men, 2759. 
admissibility   of   governor's   proclamation    in   action   to   enjoin   interference 

with  labor  supply,  2715  note  1    (d). 
admissibility  and  sufficiency,  in  actions  or  prosecutions  for  infringement  of 

union  label,  2789  note  12. 
admissibility  of,  in  boycott  actions,  2741,  note  1   (d). 
sufficiency  of,  to  support  findings  in  boycott  actions,  2741,  note  1   (e). 

EVIDENCE  OE  INDEBTEDNESS. 

effect  of  provisions  permitting  the  issuance  of,  by  employer  in  truck  acts  and 

similar  statutes,  834. 
statutes  requiring  the  issue  of  written  evidence  of  indebtedness  for  wages, 

872. 

EVIL  MOTIVE. 

See  also  Intent;   Intention;   Motive;   Malice;   Malevolence, 
request  not  to  deal   with   another,   made  to   serve  legitimate  purpose,   not 
actionable  because  of,  2726. 

EXCAVATIONS. 

master   bound   to   anticipate   that   banks   of   earth   disintegrate   if   exposed 

alternately  to  freezing  and  thawing  temperature,  1041,  note  13. 
assumption  of  risks  from  improper  methods  of  excavating  banks  of  earth, 

1188,  note  1    (p). 
assumption  of  risks  of  dangerous  methods  of  excavating,  1180,  note  2    (j). 
assumption  of  risks  from  trenches  not  properly  shored,  1188,  note  1   (q). 
imputed    knowledge    of    servant    of    dangers    from    working    in    or    around 

trenches,  1323,  note  1    (cc). 
duty  of  servant  to  inspect  trenches,  etc.,  1334,  note  1    (w). 
duty  to  protect  servant  in  excavation,  nondelegable,  1497,  note  7    (c). 
duty  to  maintain  safe  conditions  around,  nondelegable,  1498,  note  6   (f). 
dangers  supervening  in,  as  detail  of  the  work,  1543,  note  1   (c). 

EX  CONTRACTU. 

See  Form  of  Action. 

EX  DELICTO. 

See  Form  of  Action. 

EXECUTION  SALE. 

of  master's  property  as  terminating  contract  of  employment,  226. 

sale  by  execution  on  account  of  the  death  or  insolvency  of  the  employer  as 

occurrence    calling    the    statutory    preference    for    wages    into 

operation,  730,  g. 


S776  INDEX. 

(References  are  to  sections) 
EXECUTOR  AND  ADMIXISTRATOR. 

service  of  notice  under  the  employers'  liability  acts  on,  1714,  o. 

actions  by,  under  the  employers'  liability  acts,  1719. 

rights  of,  under  statutes  relative  to  the  binding  of  apprentices,  2091. 

civil  liability  of,  in  respect  of  larceny  by  servant,  2491. 

EXEMPTION. 

validity    of    contract    exempting    master    from    liability    for    future    acts    of 
negligence,  1919-1930. 

EXEMPTION  OF  WAGES  FROM  SEIZURE. 

apart  from  statutory  provisions,  795. 

how  far  wages  are  protected  under  exemption  statutes  of  general  scope,  796. 

claims  excepted  from  the  operation  of  statutes  relating  to  the  seizure  of 
wages  by  judicial  process,  803. 

employees  entitled  to  exemption  under  statutes  relating  to  the  seizure  of 
wages  by  judicial  process,  804. 

under  statutes  relative  to  the  seizure  of  wages  by  judicial  process  not  recog- 
nized in  another  state,  809-811. 

duty  of  employer  to  plead  exemption  law  in  behalf  of  employee,  813. 

See  also  Wages. 

EXISTENCE  OF  RELATION. 

See  Relation  of  Master  and  Servant. 

EXPECTANCY. 

of  custom  or  employment,  as  property  right,  2655. 

EXPENSE. 

as   element   affecting  master's   duty   to   remedy   dangerous    conditions,   918, 

notes  10-13. 
as  element  modifying  master's   statutory  duty  to  guard  machinery,   1856, 

note  43. 

EXPENSES. 

recovery  of  expenses   of  servant  in  going  to  and  returning  from  place  of 

work  as  part  of  wages,  455. 
recovery  of  expenses  incurred  by  servant  while  engaged  in  the  performance 

of  his  duties,  as  part  of  wages,  456. 

EXPERIENCE  OF   SERVANT. 
See  Knowledge  of  Servant. 

previous  experience  of  servant  as  element  bearing  on  the  question  of  a 
servant's  competency,  1088. 

EXPERT  TESTIMONY. 

in  employers'  liability  cases,  1570. 

EXPLOSIVES. 

See  also  Blasting. 

rule  that  care  exercised  by  persons  dealing  with,  is  to  be  proportioned  to 
the  dangers  to  which  the  servant  is  exposed,  908,  note  9. 
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EXPLOSIVES—  ( continued ) . 

master's  liability  for  injuries  due  to  negligent  conditions  causing  explosions, 

1003. 
master  bound  to  anticipate  that  special  precautions  must  be  taken  in  the 

production  or  use  of  explosives,  1041,  note  23. 
master  bound  to  anticipate  that  the  contact  of  water  with  molten  metal 

or  other  heated  substance  will  generate  steam  suddenly,  1041, 

note  21. 
exposure  of  servants  handling  explosives  to  unnecessary  dangers  as  breach 

of  the  master's  duty,  1111,  note  14. 
duty  of  master  to  warn  servant  of  transitory  dangers  from,   1112,  note  9. 
assumption  of  risks  due  to  the  use  of  explosives,  1180,  note  2    (g)  ;    1188, 

note  1    (r). 
assumption  of  risks  from  the  use  of  defective  appliances  for  handling  ex- 
plosives, 1187,  note  1    (p). 
failure  of  servant  to  use  due  care  in  dealing  with,  1245,  note  1    (k). 
handling  explosives  in  a  dangerous  manner  as  contributory  negligence,  1255 

(12). 
imputed  knowledge  of  servant  as  to  risks  relative  to  the  use  of  explosives, 

1314,  note  2    (hh),    (ii)  ;   1315,  note  3    (ff). 
imputed  knowledge  of  servant  as  to  risks  from  explosions   resulting  from 

steam   generated  by  heated  metals,    1314,   note   2    (jj);    1316, 

note  1   (h) . 
imputed   knowledge   of   servant   as   to   risks   from  explosions   of   masses   of 

molten  metal,  1314,  note  2    (kk). 
imputed  knowledge  of  servant  as  to  risks  from  explosions   caused  by  the 

contact  of  water  with  potassium,  1314,  note  2   (11). 
imputed  knowledge  of  servant  of  risks  from  explosions  caused  by  the  contact 

of  water  with  burning  grease,  1314,  note  2   (mm), 
imputed  knowledge   of  servant  as  to  risks  from  explosions  of  inflammable 

and  explosive  gases,  1314,  note  2    (ii)  ;   1315,  note  3   (dd). 
failure  to  prevent,  as  detail  of  the  work,  1540,  note  1    (m). 
duty  to  safeguard,  nondelegable,  1497,  note  7   (b)  ;  1498,  note  6   (e). 
liability  of  master  for  tort  of  servant  in  the  use  of,  2396,  note  1   (g). 
statutory  provisions  regulating  the  storage  and  use  of  explosives  in  mines, 

1888. 
See  also  Explosions. 

EXPRESS  MALICE. 
See  Malice. 

EXTENT. 

territorial  extent  of  usage  necessary  to  support  the  doctrine  of  common 
usage,  954,  c. 

JIXTORTION. 

requiring  payment  of  money  as  condition  of  not  instituting  or  of  calling 

off  strike,  as,  2716. 
exaction  of  money  by  threat  to  institute  boycott  or  as  condition  of  its  dis- 
continuance as,  2743. 
M.  &  S.  Vol.  VIII.— 612. 
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EXTORTION— (continued) . 

recovery  of  money  denianJod  by  union  as  fine  for  violating  agreement  to  em- 
ploy union  labor  only;  as  having  been  obtained  by,  27:51. 

recovery  of  mom y  paid  to  union  to  prevent  boycott,  as  having  been  obtained 
by,   2730. 

exaction  of  money  from  employer  as  condition  of  not  calling  or  continuing 
strike  as,  2712. 

EXTRANEOUS  WORK. 

performance  by  servant  of,  as  ground  of  dismissal  or  of  action  against  serv- 
ant, 2040. 

EXTRAORDINARY. 

master  not  bound  to  anticipate  extraordinary  accidents,   1045. 

EXTRAORDINARY  RISKS. 

master's  liability  for  abnormal  risks  from  the  use  of  instrumentalities,  see 

Instrumentalities, 
what  are  extraordinary  risks,  1178. 

master  not  liable  for,  in  the  absence  of  knowledge  of,  904. 
duty  of  master  to  instruct  servant  as  to,  1146. 
deemed  to  be  within  the  scope  of  the  doctrine  that  due  care  is  tested  by  the 

servant's  knowledge,  955. 
assumption  of,  as  affected  by  the  fact  that  the  servant  was  a  minor,  1204. 
voluntary   acceptance   of,   when  appreciated, 

United  Kingdom  and  British  Colonies,  1293,  o. 
United  States,  1293,  6;  1294,  6 
See  also  Assumption  of  Risk. 

EXTRA-TERRITORIAL. 

operation  of  statutes  declaring  stockholders  to  be  individually  liable  for 
the  wages  of  employees,  779. 

EXTRA  WORK. 

recoveiy  for,  under  express  agreements,  457. 

servant  cannot  recover   for   extra  work   caused  by   own   unskilfulness,   553, 

note  5. 
under  what  circumstances  recovery  may  be  had  for, 
in  general,  553. 
servant  cannot  recover  for  extra  work  caused  by  his  own  incompetence, 

553,  note  5. 
right  of  recovery  considered  with  reference  to  the  character  of  the  extra 

work,  554. 
— with  reference  to  the  time  when  the  services  were  rendered, 
work  done  on  week  days,  555,  a. 

effect  of  statutes  fixing  the  length  of  a,  legal  day's  work,  555,  b. 
work  done  on  Sundays,  555,  c. 
recovery  for  extra  work  performed  by  government  and  municipal  em- 
ployees, 556. 
recovery  for  extra  work  in  civil  law  jurisdictions,  557. 
right  of  action  by  apprentice  for,  2165. 
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FACTOR. 

right   of   one   having   selling  agency  to   enjoin  unlawful   interference   with 
principal's  labor  supply,  2715,  c. 

FACTORY. 

§  1.  In  general. 

statutes  relative  to  the  computation  of  wages  in,  845. 

As  to  the  constitutionality  of  these  statutes,  see  Constitutional  Law. 

employees  engaged  inside  and  outside  of,   as  fellow  servants,   1423,   note   1 

(aa). 
servants  employed  in,  as  fellow  servants,  1432,  note  1   ( s ) . 
supervising  employees  in,  as  vice  principals,  ]440,  note  1    (m). 
"on,  in  or  about"  under  the  English  compensation  act,  1842,  note  1   (b). 
meaning  of  term  under  English  compensation  act,  1846. 
scope  of  term  as  used  in  the  English  acts,  1870,  1872. 
places  to  which  the  American  acts  are  applicable,   1874. 
— acts   in  British   Colonies,   1875. 
§  2.  Statutes  relative  to  the  safety  and  health  of  employees  in. 

As  to  the  constitutionality  of  these  statutes,  see  Constitutional  Law. 

safety  of  employees,  generally,  1854. 

safeguarding   of   moving   machinery   and  other   dangerous   appliances,   1855, 

1856. 
other  mechanical  appliances, 

steam  boilers,   1857,  a. 

elevators  and  lifts,  1857,  &. 

means  of  communication,  1857,  c. 

protection  from  electric  currents,  1857,  d. 
dangerous  openings;    lighting,   1858,   1859. 
protection  against  fire,  1860,  1861. 
sanitary  condition  of  place  of  work,  1862,  1863. 
bakeries,  1864. 
meals  of  employees,  1865. 
seats  for  female  employees,  1866. 
work  in  tenements;   sweat  shops,  1867. 

places  to  which  the  English  acts  are  applicable,  1868-1872. 
"occupier  of  a  factory,"  when  a  person  is  deemed  to  be,  1873. 
places  to  which  the  American  statutes  are  applicable,  1874. 
places  to  which  the  statutes  in  the  British  Colonies  are  applicable,  1875. 

FAIR  LIST. 

See  also  Unfair  List. 

omission  of  complainant's  name  from,  may  be  contempt  of  boycott  injunction, 
2742,  e. 

FALLING  OBJECTS. 

assumption  of  risks  from  want  of  orotection.  against  fallinqr  bodies,  1180, 
note  1    (1). 
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FALLING  OBJECTS— (continued) . 

failure  of  servant  to  exercise  due  care  while  working  where  there  is  danger 

from,  1245,  note  1    (x). 
duty  to  maintain  safeguards  against,  nondelegable,  1498,  note  6   ( m ; . 
taking  a  position  in  which  there  is  risk  of  being  struck  by  falling  bodies  as 
contributory  negligence,   1251    (8). 

FALSE  IMPROVEMENT. 

liability  of  master  for  false  imprisonment  by  servant,  see  Torts,  §  16. 
liability  of   corporation  for  false  imprisonment  by   servant,  2505a,   note   4 
(g). 

FALSE  STATEMENTS. 

liability  of  master  for  act  of  servant  in  making  false  statements  regarding 

another's  business,  2399,   6. 
validity  of  enactments  as  to  the  making  of  false  representations  whereby 
workmen  are  induced  to  go  to  other  places,  2869. 

FAMILY. 

recovery  of  wages  for  services  rendered  by  members   of  a  family  to  one 
another, 
evidential  significance  of  the  elements  involved, 
in  general,  579. 
theory  that  these  elements  remove  the  implication  of  an  intention 

to  pay  remuneration,  580. 
theory  that  these  elements  create  a  positive  presumption  of  fact 
adverse  to  the  claimant,  580a. 
operation  of  these  elements  in  particular  cases, 

implication  where  services  are  rendered  by  a  child  to  his  parent, 
services   rendered  by  minor  child  to  his  parent,   581,  a, 
services  rendered  by  adult  child  to  his  parent,  581,  &. 
services  rendered  by  illegitimate  child  to  his  parent,  581,  c. 
services  rendered  to  grandparent  in  loco  parentis,  581,  d. 
implication  where  services  are  rendered  by  a  parent  to  his  child, 

582. 
implication  from  the  existence  of  relationships  other  than  the  par- 
ental, 683,   584. 
services   rendered   by  grandchild   to   grandparent,   583,   note   5 

(a), 
services   rendered  by  grandparent   to   grandchild,   583,   note   5 

(b). 
services  rendered  to  one  another  by  brothers  and  sisters,  583, 

note  5    (c). 
services  rendered  to   uncle   or  aunt  by  niece   or  nephew,   583, 

note  5  (d). 
services  rendered  by  uncle  or   aunt  to  nephew   or  niece,   583, 

note  5   (e). 
services  rendered  to  one  another  by  cousins,  583,  note  5    (f). 
services  rendered  to  stepfather  or  stepmother  of  claimant  583. 
note  5  (g). 
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FAMILY —  ( contimied) . 

services  rendered  to  stepchildren  of  claimant,  583,  note  5   (h). 
services   rendered  to   father-in-law   or  mother-in-law   of  claim- 
ant, 583,  note  5   (i). 
serivces  rendered  by  claimant  to  son-in-law  or  daughter-in-law, 

583,  note  5   (j). 
services   rendered  by   or   to  brother-in-law  or   sister-in-law   of 
claimant,  583,  note  5    (k). 
implication  where  the  parties  rendering  and  receiving  the  services 

are  members  of  the  same  household  but  not  related,  585. 
effect  of  minority  of  claimant,  586. 

circumstances  corroborating  the  implication  based  on  kinship,   af- 
iinity,  and  membership  of  the  same  family,  587. 
allowance  of  claims  on  ground  that  parties  dealt  on  a  contractual  foot- 
ing, 
in  general,  588. 
right  of  recovery  in  cases  where  an  express  contract  not  directly 

enforceable  was  made,  589. 
consideration  of  contract,  590. 
conflict    of    doctrine    as   to   when   allowance   of    claim   is    properly 

granted,   593. 
doctrine  that  proof  of  an  express  contract  is  necessary  to  entitle 
a  claimant  to  recover, 
in  general,  592. 
effect  of  this  doctrine,  593. 

character  of  evidence  requisite  to  sustain  a  claim,  594. 
illustrative   decisions   turning  upon   the   effect  of   declarations 

made  by  recipient  of  services,  595. 
— of  other  evidential  elements,  596. 
doctrine  that  claimant  may  recover  on  proof  either  of  an  implied 
or  express  contract, 
in  general,   597. 

uncertainty  regarding  the  position  taken  by  some  courts  in  re- 
spect to  this  doctrine,  598. 
effect  of  this  doctrine,  599. 

character   of  evidence  requisite  to  sustain  a  claim,   600. 
illustrative   decisions   turning  upon   the  effect   of   declarations 

made  by  the  recipient  of  services,  601. 
— of  declarations  combined  with  other  elements,  602. 
— of  elements  other  than  declarations,  603. 
general  discussion  of  the  antagonistic  doctrines,  604. 
effect  of  evidence  that  the  claimant  performed  the  services  at  re- 
quest of  the  beneficiary,  605. 
nature  of  services  considered  as  an  element  bearing  upon  the  en- 
forceability  of  the  claim,   606. 
undelivered  instruments  of  indebtedness  as  evidence  of  contract  to 

pay  for  services,  607. 
special  grounds  upon  which  recovery  has  been  allowed,  608. 
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FAMII  Y— (continued). 

right  of  the  creditors  of  the  person  rendering  and  receiving  services, 
creditors  of  recipient  of  services,   009,  a. 
creditors  of  party  rendering  the  services,   609,   6. 
creditors  of  husband  of  party  rendering  the  services,  609,  c. 
doctrine  applied  in  civil  law  jurisdictions, 
Scotland,  610. 
Louisiana,  611. 
Quebec,  612. 

FANS. 

imputed  knowledge  of  servant  as  to  risks  caused  by  ventilating  fans,  1315, 

note  3    (r). 
See  also  Ventilation. 

FARM  LABORER. 

who  is,  under  master  and  servant  statutes,  1946,  e. 

employees   supervising  farms   as   vice-principals,   1446,   note   1    (1). 

FATHER-IN-LAW. 

presumption  that  services  rendered  to  father-in-law  or  mother-in-law  were 

gratuitous,  583,  note  5    (i). 
presumption   that  services   rendered  to   son-in-law   or   daughter-in-law   were 
gratuitous,  583,  note  5    (j). 

FEAR. 

liability  of  master  for  wilful  torts  against  third  persons  intended  to  produce 

fear,  2379. 
See  also  Fear  of  Dismissal. 

FEDERAL  AISTTI-TRUST  ACT. 
See  Anti-Trust  Acts. 

FEDERAL  COURTS. 

status  of  servant  receiving  share  of  profits,  69,  note  1;  70,  note  3. 
allowance  of  claim  of  interest  in  action  on  quantum  meruit  for  wages,  578,  a. 
doctrine  that  conformity  to  common  usage  is  not  conclusive  in  the  master's 

favor,  947,  note  3. 
assumption  of   extraordinary  risks   inferred  from  knowledge   thereof,   1182, 

note  1. 
voluntary    acceptance    of    extraordinary    risks   when    appreciated,    1293,    6; 

1294,  6. 
assumption  of  risk  as  a  defense  to  the  master's  breach  of  a  specific  statu- 
tory duty,  1647a,  notes  2,  6. 
confusion  of  assumption  of  risk  and  contributory  negligence,  1223,  note  3. 
effect  of  delegation  of  personal  duties  to  independent  contractor,  1487,  note 

7. 
common  employment,  identity  of  department  as  test  of,  1425,  note  5. 
vice   principalship  determined  with  reference  to  the   character   of  the   act, 

1479,  note  3. 
summary  of  decisions  as  to  superior  servant  doctrine,  1478. 
necessity  of  averment  of  servant's  ignorance  of  the  dangerous  conditions  in 

his  action  for  personal  injuries,  1629,  note  2. 
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FEDERAL  COVRTS— {continued} . 

doctrine  tliat  an  express  allegation  of  the  master's  knowledge  of  dangerous 
conditions  is  not  necessary  in  servant's  action  for  personal  in- 
juries, 1628,  note  9. 

doctrine  that  knowledge  of  master  of  the  dangerous  conditions  must  be 
expressly  charged  in  complaint  against  him  for  personal  in- 
juries to  servant,   1628,  note  3. 

effect  of  averment  in  complaint  for  personal  injuries  by  servant  of  his  free- 
dom from  contributory  negligence,   1630,  note  2. 

liability  of  master  for  wilful  torts  of  his  servant,  2239a,  note  2. 

rule  as  to  exceptional  liability  for  exemplary  damages  in  actions  against 
master  for  tort  of  servant  in,  2557,  note  1. 

liability  of  carrier  for  wilful  tort  of  servant  on  passenger,  2408. 

doctrine  that  carrier  is  liable  for  negligent  acts  outside  as  well  as  within 
the  scope  of  the  servant's  employment,  2332. 

doctrine  that  brakeman  is  presumably  authorized  to  eject  trespassers,  2353, 
note  7. 

doctrine  that  brakeman  has  no  implied  authority  to  eject  trespassers,  2353, 
note  2. 

FEDERAL  LAWS. 

See  United  States. 

FEES. 

of  attorneys,  see  Attorneys'  Fees. 

FELLOW-SERVANTS. 

See  also  Railroads,  §§  6,  7;  Statutes,  §§  8,  9. 
§  1.  Doctrine  of  nonliability  of  master  for  acts  of. 

doctrine  stated,   1393. 

general  exceptions  thereto,  1394. 

double  aspect  of  question,  common  employment  and  vice  principalship,  1417. 

evolution  of  the  doctrine,  1394. 

rationale  of  the  doctrine,  1395,  1396. 

judicial  criticisms  of  the  doctrine,   1397. 

general  discussion  of  the  doctrine,  1398. 

all   employees   eii^agid   in   repairing  regarded   as   coservants   of   each   other, 
1553. 
§  2.  General  principles  of  doctrine. 

duty  of  master  with  respect  to  the  employment  of  servants  considered  as 
creating  an  exception  to  the  fellow  servant  doctrine,  1080. 

theory  that  fellow  servant's  negligence  is  risk  contemplated  by  injured  serv- 
ant, 1420,  1170. 

doctrine  of  coservice  as  based  upon  an  implied  undertaking  by  servant,  1395, 
note  8. 

availability  of  defense  of  common  employment  where  statute  has  abolished 
defense  of  assumption  of  risk,  1(1 17a.  note  10. 

master  under  no  duty  to  A\avn  serviiiit  as  regards  negligence  of,  1145,  note  5. 

duty  of  master  to  instruct  servant  where  unfit  fellow  servant  is  unavoidably 
employed,  1146,  note  3a. 
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FELLOW-SEE  VANTS—  ( continued ) . 

effect  of  master's  promise  to  guard  against  negligence  of  coservants,  1347, 

notes,  9,  9a. 
negligence  of  coservants  operating  vehicles  carrying  other  servants  to  work, 

as  a  risk  assumed  by  the  servant,  1555,  6. 
doctrine  of  coemployment  qualified  as  regards  servants  working  outside  the 

scope  of  their  employment,  1388,  1399,  1427a,  1443. 
doctrine  immaterial  unless  negligence  is  established,  1400. 
effect  of  retention  of  negligent  servant  as  ratification,  1407. 
rule  where  stranger  is  sued  for  injury  partially  caused  by  eoemployee,  1405. 
liability  of  master  for  injuries  caused  by  servants  of  stranger,  1413. 
effect  of  rule  that  servant  of  independent  contractor  is  not  servant  of  em- 
ployer in  actions  where  the  defense  of  common  employment  is 
relied  upon,  39. 
knowledge  of,  not  imputed  to  the  master,  1051. 
for  what  acts  of  coservants  an  employer  is  liable,  1642. 
to  what  classes  of  acts  doctrine  is  applicable, 

act  prohibited  by  law,  1401. 
availability  of  defense, 

where  servant  began  work  after  the  negligent  act,  1406. 
in  case  of  injury  to  independent  contractor,  1416. 
where  injuries  are  caused  by  wilful  torts,  1416a. 

where  master's  choice  of  servants  is  restricted  to  a  limited  class  of  per- 
sons, 1435a,  6;  1435b. 
defense  not  available, 

where  the  dangerous   conditions  caused  by  coservant's  negligence  were 

known  to  the  master,  1402. 
where  master  was  negligent  in  selecting  the  coservant,  1403. 
where  the  wife  of  a  servant  is  injured  by  negligence  of  his  coservants, 

1405. 
in  action  for  employment  of  minor  without  the  parent's  consent,  915, 

note  9a,  2646. 
where  injury  is  caused  by  negligence  of  servant  of  third  person,  1414, 
1415. 
applicability  of  the  doctrine  in  the  case  of, 
seamen,  1408. 
pilots,  1409. 

persons  performing  forced  labor,  1410. 
employees  of  public  bodies,  1411. 
minors,  1412. 

generally,  1412,  a. 

in  action  by  a  parent  for  loss  of  services,  1412,  b. 
vice  principals,  1412a. 
as  defendants  in  actions  for  injuries  received  by  servants,  1618. 
sufficiency  of  complaint  considered  with  reference  to  the  doctrine  of  coservice, 

1627. 
necessity  for  pleading  the  defense  of  co-service,  1636. 
proximate  cause, 

incompetency  of  fellow  servant  as  proximate  cause  of  injury,  1570   note 
5(c). 
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insuflBcient  number  of  servants  as  proximate  cause  of  injury,  1570,  note 

5(d). 
unfitness  of  servant  as  proximate  cause  of  the  injury,  1576. 
negligence  of  co-servant  as  proximate  cause  of  the  injury,  1576. 
§  3.  Statutory   provisions. 

effect  on  master's  liability  of  general  acts  considered  with  relation  to  the 

doctrine  of  common  employment,  1641. 
assumption  of  risk  as  a  defense  in  actions  under  statutes  abrogating  the 

fellow  servant  rule,  1647,  note  5(d). 
statutes  modifying  the  fellow  servant  rule,  1750-1764a. 
statutes  abrogating  the  fellow  servant  rule,  1766-1802a. 
constitutionality  of  these  statutes,  2797-2799,  2809,  2841-2844. 
§  4.  Common  employment.  ^ 

what  constitutes  generally,  1418. 
province  of  court  and  jury  in  determining,  1419. 

diversity  of  duties  or  departments  not  sufficient  to  exclude  defense,  1421. 
contiguity  of  duties  of,  material  though  not  decisive  factor,  1422. 
disconnection  of  duties,  when  so  great  as  to  prevent  application  of  doctrine, 

1424. 
when  servants  in  same  establishment  are  not  engaged  in,  1424. 
theory  that  common  employment  depends  on  identity  of  department  of  work, 

1425. 
consociation  of  duties, 

as  test  of  common  employment,  1426,  1427. 

relation  between  theories  of  nonassignatble  duties  and  consociation  of 

duties,  1428. 
difference  or  identity  of  department  not  necessarily  conclusive  under  the 

consociation  doctrine,  1429. 
Illinois  doctrine,  1427,  note  1. 
primarily  a  question  of  fact  for  the  jury,  1430. 
general  discussion  of  doctrine,  1439. 
cases  illustrating  common  employment,  1423. 

servants  in  office  departments  and  operating  trains,  1423,  note  1   (a) ; 

1432,  note  1  (a), 
servants  engaged  in  handling  the  same  train,  1423,  note  1  (b)  ;  1432  note 

1  (b). 
servants  engaged  on  different  trains,  1423,  note  1  (c)  ;  1432,  note  1  (c). 
servants  handling  ordinary  trains   and  servants   at  work  on  the  per- 
manent way  and  its  appurtenances,  1423,  note  1(d) ;  1432,  note 

Kj). 
servants  handling  work  trains  and  servants  employed  on  the  permanent 

way  in  connection  with  such  trains,  1423,  note  1(e)  ;  1432,  note 

l(k). 
servants  engaged  in  handling  trains  and  in  giving  signals,  1423,  note 

1(f). 
servants  handling  trains  and  watchmen,  1432,  note  1(g). 
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servants  handling  trains  and  express  and  baggagemen,  1432,  note  1(e). 
servants  belonging  to   regular   train   erevi's   and   switchmen,   1423,  note 

1(g)  ;   1432,  note  1(d). 
switching  crew  and  servants  employed  on  the  permanent  way,  1432,  note 

l(kk). 
servants    handling    cars    and    servants    inspecting    or    repairing    them, 

1423,  note  1(h)  ;  1432,  note  1(f). 
servants  handling  trains  and  servants  performing  miscellaneous  duties 

in  yards,  1423,  note  l(i). 
servants  employed  in  the  construction  or  maintenance  of  the  permanent 

way,  1423,  note  l(j);   1432,  note  1(1). 
servants  loading  cars  and  servants  handling  them,  1423,  note  1    (k)  ; 

1432,  note  l(i). 
servants  engaged  in  loading  cars  and  trackmen,  1423,  note  1    ( 1 ) . 
switching  crews  in  yards,  1432,  note  1(h). 
servants   employed   in  the  mechanical   departments   of   railroads,    1423, 

note  l(m). 
servants  in  the  mechanical  and  in  other  departments  of  railroads,  1432, 

note  1  (m) . 
servants  engaged  in  roundhouses  and  the  various  shops,  1432,  note  1  (n). 
servants  of  municipal  corporations,  1423,  note  1    (n). 
servants  in  stores,  1423,  note  1    (o). 
servants  working  on  stage  coaches,  1423,  note  1    (p). 
servants    in    mills,    factories,    and    similar    establishments,    1423,    note 

l(q);  1432,  note  l(s),   (v). 
servants  employed  in  iron  works,  1432,  note  l(r). 
employees   in   lumber   yards,   1423,   note   1    (r). 
servants  in  coal  yards,  1432,  note  l(q). 

servants  working  in  quarries,  1423,  note  1   (s)  ;  1432,  note  1   (w). 
servants  working  in,  or  about  mines,  1423,  note  1  (t)  ;  1432,  note  1   (t). 
servants  engaged  in  bnilding  or  equipping  ships,  1423,  note  1   (u). 
crews  of  ships  and  boats,  1423,  note  1   (v)  ;  1432,  note  1   (p). 
servants  engaged  in  loading  and  unloading  ships,  1423,  note  1   (w). 
employees  engaged  in  loading  or  unloading  vehicles,  1432,  note  1  (y). 
servants  employed  on  works  of  construction,  1423,  note  1   (x). 
servants  engaged  in  work  on  buildings  in  process  of  erection,  1432,  note 

1     (0). 

linemen  and  workmen  who  set  the  poles,  1432,  note  l(x). 

servants  operating  hoisting  apparatus  and  other  servants  in  the  same 

establishment,  1423,  note  l(z). 
servants  engaged  inside  and  outside  of  factories,  warehouses,  etc.  1423, 

note  1  ( aa ) . 
employees    in    industrial    plant    and    employees    engaged    in    operating 

railroad  connected  therewith,  1423,  note  l(fr). 
employees  of  showmen,  1423,  note  1    (bb). 
employees  in  restaurants,  1423,  note  1    (cc). 
servants  employed  in  hotels,  1432,  note  l(u). 
employees  engaged  in  domestic  service,  1423,  note  1   (ee). 
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employees    of    company    engaged    in    production    of    electricity,    1423,    note 
l{dd). 
§  5.  Vice  principalship. 

superiority  of  rank — in  general, 

representative  character  of  servant  dependent  on  functions  discliarged, 

1433,  1434. 
temporary  vice  principals,  status  of,  1435. 

supervising  employees  employed  pursuant  to  statute,  1435a,  a. 
supervising    employees    employed    pursuant   to    statute   where    master's 

choice  is  restricted,  1435a,  6. 
liability  of  master  whose  choice  of  servants  is  restricted  to  a  definite 

class  of  persons,  1435b. 
province  of  court  and  jury  in  determining,  1437. 
burden  of  proof,  1438. 

inequality  of  rank,  significance  of  as  showing  vice  principalship,  1440. 
doctrine  that  power  of  control  does  not  show  vice  principalship,  1441. 
rationale  of  doctrine,  1442. 
effect  on  doctrine  of  directing  servant  to  work  outside  of  scope  of 

employment,  1443. 
application  of  doctrine  to  various  grades  of  supervising  employees, 

1445. 
power  of  hiring  and  discharging  subordinates,  significance  of,  1444. 
superior  servant  doctrine, 
in  general,  1447. 

relation  of  superior  servant  doctrine  to  doctrine  that  head  of  depart- 
ment is  a  vice  principal,  1448. 
rationale  of  superior  servant  doctrine, 

unequal  knowledge  of  superior  and  subordinate,  1449,  o. 

inability  of  master   or  superior  agents  to  supervise  all   details  of 

the  work,  1449,  6. 
obligation  of  servant  to  obey  his  superior,  1449,  c. 
duty  to  use  care  in  giving  orders  regarded  as  one  of  the  nondelegable 

duties  of  the  master,  1449,  d. 
summary,  1449,  e. 
what  constitutes  exercise  of  control  within  meaning  of  superior  servant 

doctrine,  1450. 
superior  servant  doctrine  as  affected  by  existence  of  power  to  hire  and 

discharge,  1451. 
superior  servant  doctrine,  illustrative  cases,  1452. 

summary  of  decisions  with  respect  to  the  superior  servant  doctrine,  1477. 
decisions  collated  and  grouped  according  to  jurisdiction,  1478. 
status  of  general  managers, 

relation  of  general  managing  agent  to  his  subordinates,  in  general,  1452. 
doctrine  that  general  manager  is  vice  principal, 
English,  Scotch  and  colonial  cases,  1454. 
American  cases,  1455. 
general  manager  as  vice  principal,  rationale  of  the  doctrine,  1456. 
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doctrine  that  general  manager  is  not  vice  principal, 
English  and  colonial  cases,  1457. 
American  cases,   1458. 
doctrine  that  general  manager  is  vice  principal,  opposing  theories  re- 
viewed, 1459. 
dual  capacity  doctrine, 

distinction  between  ofiBcial  and  nonofficial  acts  of  negligent  servant  as 

test  of  relationship,  1467,  1468. 
status  of  employee  issuing  orders,  1526,  note  3. 
theory  that  vice  principal  does  not  represent  master  except  in  discharge 

of  nondelegable  duties,  1472. 
theory  that  vice  principal  is  not  representative  of  master  when  engaged 
in  manual  labor,  1473. 
qualifications  of  this  theory,  1474. 
theory   that   vice   principal   represents   master   even   when   engaged   in 

manual  labor,  1475. 
discussion  of  the  doctrine  of  the  dual  capacity  of  vice  principals,  1476. 
dual  capacity  of  servant  where  vice  principalship  is  determined  by  the 

character  of  the  act,  1490. 
recognized  in  Federal  courts,  Arkansas,  Colorado,  Indiana,  Iowa,  Minne- 
sota, Missouri,  Tennessee,  Vermont,  Virginia,  Washington,  Wis- 
consin, 1478. 
rejected  in  Kansas,  Kentucky,  Nebraska,  North  Carolina,  Ohio,  Texas, 

1478. 
superior  employee  does  not  cease  to  be  vice  principal  while  performing 

manual  duties,  1795,  note  30. 
dual  capacity  of  employees  under  the  employers'  liability  acts,  1691. 
foreman  while  in  performance  of  duties  of  laborer  as  fellow  servant  of 
other  laborers  under  Missouri  fellow  servant  act,  1784,  note  16. 
dual  capacity  of  supervising  employees  under  the  Montana  statute,  1756, 
note  5. 
classes  of  acts  of  superior  servants  for  which  master  is  responsible, 

necessity  of  proving  that  the  act  or  omission  which  caused  the  injury 
was  negligent,  1465. 
negligence  held  to  be  for  the  jury,  1465,  note  1(a). 
negligence  held  not  to  be  for  the  jury,  1465,  note  1(b). 
master  not  responsible  for  acts  beyond  the  scope  of  employment  of  su- 
perior servant,  1466. 
liability  of  master  for  wilful  acts  of  vice  principals,  1466,  6. 
liability  of  vessel  for  assault  upon  seaman  by  captain,  1466,  note  8. 
issuance  of  orders  deemed  to  be  an  official  act,  1470. 

order  to  use  dangerously  defective  appliances,  1470,  note  3. 

order  to  work  in  dangerous  place,  1470,  note  4. 

order  to  do  work  in  dangerous  manner,  1470,  note  5. 

order  to  do  work  which  will  make  place  of  work  dangerous,  1470, 

note,  6. 
order  to  use  instrumentalities  in  dangerous  manner,  1470,  note  7. 
order  likely  to  confuse  servant,  1470,  note  8. 


INDEX.  9789 

(References  are  to  sections) 
FELLOW-SERVANTS—  ( continued ) . 

order  likely  to  throw  workman  off  his  guard  as  to  some  transitory 

danger,  1470,  note  9. 
failure  to  protect  subordinates   from  transitory  dangers  deemed  to  be 

official  negligence,  1471. 
relation  of  departmental  manager  to  his  subordinates, 
general  statement  of  doctrine,  1460. 
rationale  of  doctrine,  1461. 
limits  of  doctrine,  1462. 
what  superior  servants  are  vice  principals, 

general  or  departmental  managers,  1446,  note  1(a)  ;  1452,  note  2(a). 
employees  controlling  movements  of  trains  which  they  do  not  assist  in 

operating,   1452,  note  2(b);    1463,  note  1(a). 
employees  in  control  of  railroad  'trains  or  parts  thereof,  1446,  note  1(b); 

1452,  note  2(c)  ;  1463,  note  1(b). 
supervising  employees   in  railroad  yards,   1446,   note  1(c);    1452,  note 

note  2(d)  ;   1463,  note  1(d). 
employees  supervising  the  loading  of  railway  cars,  1452,  note  2(e). 
foremen  of  wrecking  gangs  on  railroads,  1446,  note  1(d). 
employees  supervising  track  work  on  railways,  1446,  note  1(e)  ;    1452, 

note  2   (f)  ;   1463,  note  1   (c). 
supervising   employees    in   mechanical   departments    of    railroads,    1446, 

note  1(g)  ;  1452,  note  2(h)  ;  1463,  note  1(e). 
employees   supervising  railroad  departments  not  connected  with  trans- 
portation, 1463,  note  1(f). 
employees   supervising  various   kinds   of   construction  work,   1446,  note 

1(f);  1452,  note  2(g). 
supervising    employees    in    manufacturing    establishments,    1446,    note 

l(m);  1452,  note  2(j);  1463,  note  1(g). 
employees  in  charge  of  machinery,  1452,  note  2  ( i ) . 
supervising  employees  in  smelting  works,  1446,  note  l(k);    1452,  note 

2(k);   1463,  note  1(h). 
supervising  employees  in  mines,  1446,  note  l(n)  ;  1452,  note  2(o)  ;   1463, 

note  1 ( i ) . 
supervising  employees   in  mines   appointed  under   statutes,   1446,   note 

1(0). 

supervising  employees  in  quarries,  1446,  note  1(h);  1452,  note  2  ( n ) . 
employees  supervising  the  loading  or  unloading  of  vehicles  other  than 

on  railroads,  1446,  note  1  ( i ) . 
employees   supervising   the   loading   or  unloading  of   ships,   1446,   note 

l(j);    1452,  note  2(m);   1463,  note  l(k). 
employees  supervising  the  moving  of  heavy  objects,  1452,  note  2(1). 
employees  supervising  farms,  1446,  note  1(1). 
supervising  employees   under   municipalities,   1463,  note   1    (j). 
subordinate  oflBcers  of  ships,  1446,  note  l(p);  1452,  note  2(p). 
commanding  officers  of  ships,  1446,  note  l(q);   1452,  note  2(p);  1463, 

note  1(1). 
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as  tested  by  character  of  the  act — doctrine  of  nondelegable  duties, 

vice    principalship   determined   with    reference   to   character    of    act — in 
general,  1479. 
collation    of   cases   from   various    jurisdictions    showing   territorial 
limits  of  doctrine,  3470,  note  3. 
master   liable   for   negligence   involving   breach   of   one   of   his   personal 
duties, 
in  general,  1480. 

various  forms  in  which  the  master's  responsibility  is  stated,  1481. 
liability  for  failure  to  find  representative  to  discharge  nondelegable 

duties,  1482. 
liability  although  agent's  carelessness  was  unknown,  1482. 
liability  for  failure  to  enforce  orders,  1482. 

master  not  relieved  by  fact  that  delinquent  was  the  sole  person  In- 
trusted with  duty,  1482. 
nonperformance  of  personal  duty  not  excused  by  rule  requiring  in- 
spection, 1482. 
master  not  relieved  from  liability  by  custom  to  delegate  personal 
duties,  1482. 
nondelegable  duties,  rationale  of  the  doctrine,  1483. 
both  character  of  act  and  official  position  of  servant  sometimes  grounds 

of  master's  liability,  1484. 
doctrine  of  nondelegable  duties  applicable  to  artificial  persons,  14S5. 
doctrine  of  nondelegable  duties  not  applicable  in  actions  against  masters 

by  servants  of  contractors,  1486. 
delegation  of  personal  duties  to  an  independent  contractor,  1487,  1488. 

Massachusetts  doctrine,  1489. 
master's  liability  for  breach  of  nondelegable  duties,  although  committed 

by  superior  servant,  1469. 
sufficiency  of  complaint  based  on  breach  of  master's  absolute  duty,  1491. 
burden  of  proof  in  respect  to  breach  of  one  of  master's  absolute  duties, 

1492. 
propriety  of  instructions  in  respect  to  doctrine  of  nondelegable  duties, 

1493. 
functions  of  court  and  jury  in  respect  to  breach  of  nondelegable  duties, 
1494. 
duties  deemed  to  be  nondelegable, 
duties  imposed  by  statute, 
in  general,  1495. 

statutory  duty  of  safeguarding  machinery,  1856,  note  11. 
statutory  duty  of  equipping  rolling  stock  with   safely   appliances, 

1878a,  note  5. 
statutory  duties  relative  to  the  health  and  safety  of  employees  in 

mines,  generally.  1882,  note  8. 
— of  providing  timbers  in  mines,  1885,  note  10. 
— of  ventilating  mines,  1885,  note  44. 
— of  providing  safe  cages  in  mines,  1886,  note  5. 
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master's  statutory  duty  in  respect  to  appliances  used  in  the  erection 
of  buildings,  1892a,  note  2. 
duty  to  see  that  inorganic  instrumentalities  of  the  work  are  ordinarily 
safe, 
in  general,  1496. 
as  originally  supplied,  1497. 

defective  railway  tracks  and  appurtenances,  1497,  note  7    (a), 
inadequacy  of  safeguards  against  dangers  from   explosive  sub- 
stances, 1497,  note  7    (b). 
defective  appliances  for  protecting  servants  'engaged  in  excavat- 
ing, 1497,  note  7   (e). 
defects  in  bridges,  trestles,  etc.,  1497,  note  7    (d). 
defects  in  scaffolds,  staging,  etc.,  1497,  note  7   (e). 
defects  in  other  structures,  1497,  note  7    (f). 
unguarded  openings  in  floors,  1497,  note  7   (g). 
defective  pipes,  1497,  note  7    (h). 
defective  appliances  for   loading  and  unloading  vehicles,   1497, 

note  7   (i). 
locomotives,  1497,  note  7    (j). 
railway  cars,  1497,  note  7    (k). 
ladders,  1497,  note  7  (1). 
ropes,  etc.,  1497,  note  7   (m). 
elevators,  1497,  note  7    (n). 
machiner}',  1497,  note  7   (o). 
are  so  maintained,  1498. 

defective  railroad  tracks,  1498,  note  6   (a). 

dangerous  conditions  along  or  above  railroad  tracks,  1498,  note 

6   (b). 
tracks,  1498,  note  6    (c). 
foot  paths,  1498,  note  6    (d). 

inadequacy  of  safeguards  against  explosives,  1498,  note  6    (e). 
inadequacy    of    protection    for    servant   engaged    in    excavating 

work,  1498,  note  6    (f). 
inadequacy  of  protection  for  servants  working  in  mines,  1498, 

note  6    (g) . 
bridges,  1498,  note  6   (h). 
scaffolds,  etc.,  1498,  note  6    (i). 
other  structures,  1498,  note  6   (j). 
defective  method  of  loading  cars,  3498,  note  6   (k). 
pitfalls,  1498,  note  6   (1). 

want  of  protection  against  falling  bodies,  1498,  note  6  (m). 
want  of  adequate  means  to  keep  railway  cars  stationary,  1498, 

note  6  (n). 
locomotives,  1498,  note  6   (o). 
cars,  1498,  note  6   (p). 
other  vehicles,  1498,  note  6   (q). 
boilers,  1498,  note  6   (r). 
defective  elevators,  1498,  note  6   (s). 
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machinery,  1498,  note  6  (t),  (u). 
defective  lighting  of  place  of  work,  1498,  note  6  (v). 
starting  machinery  without  warning,  1498,  note  6  (w). 
master  not  liable  for  defective  appliances  furnished  by   employee 

without  authority,  1497,  note  8. 
duty   to   see   that   inorganic   instrumentalities   are   maintained   in 

suitable  condition  held  to  be  delegable,  1499. 
duty  to  see  that  worn  out  or  defective  parts  of  instrumentalities  are 

replaced,  1500. 
duty  to  furnish  proper  medical  treatment  to  sick  or  injured  serv- 

vants,  1501. 
duty  to  hire  suitable  servants,  1502. 
duty  to  employ  sufficient  number  of  servants,  1503. 
duty  to  frame  rules  and  regulations  for  the  conduct  of  the  business, 

1504. 
duty  to  use  care  in  giving  orders,  1504a. 

duty  to  bring  rules  and  regulations  to  knowledge  of  servant,  1505. 
duty  to  carry  out  regulations,  how  far  absolute — in  general,  1506. 
with  respect  to  the  movement  of  trains,  1507. 

doctrine  that  train  dispatchers  are  vice  principals,  1507,  a. 
train  dispatchers  represent  company  as   to  special   orders 

suspending  regular  time  tables,  1507,  6. 
doctrine   that   train    dispatchers   are   not   vice   principals, 

1507,  c. 
liability  of  railroad  companies  for  negligence  of  servants  in 
transmitting  or  carrying  out  orders,  1507,  d. 
duty  to  impart  information  as  to  permanent  dangers  normally  inci- 
dent to  work,  1508. 
duty  to  impart  information  as  to  permanent  dangers  arising  after 

commencement  of  work,  1509. 
duty  to  warn  as  to  dangers  of  transitory  nature,  1510. 
duty  to  warn  when  electric  current  is  turned  on,  1510a. 
duty  to  inspect  instrumentalities — ^generally,  1511. 

duty   to   inspect  instrumentalities   at  the   time   they   are   first 

brought  into  use,  1512. 
duty  to  inspect  instrumentalities  during  the  time  they  are  kept 

in  use,  1513. 
duty  to  inspect  instrumentalities  belonging  to  another  person 
temporarily  used  by  the  master,  1514. 
details  of  the  work,  master's  nonliability  in  respect  to, 
in  general,  1515. 

supervision  of  details  not  a  master's  duty,  1516. 

transitory  dangers,  master  not  bound  to  protect  servant  against,  1517. 
dangers  caused  by  progress  of  the  work,  master  not  bound  to  protect 

servant  against,  1518. 
preparation   or   care   of   instrumentalities,   master   not   responsible   for, 
where  these  functions  are  part  of  the  work  to  be  done,  1519. 
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negligent  use  of  safe  appliances  by  fellow  servant,  master  not  responsible 

for,  1520. 
rationale    of   doctrine    exempting   master   from   liability  for   negligence 

respecting  details  of  the  work,  1521. 
pleading  in  action  based  on  negligence  in  respect  to  details  of  the  work, 
sufficiency  of  complaint,  1522,  a. 
of  plea,  1522,  6. 
instructions,  1523. 
functions  of  court  and  jury,  1524. 

negligence  in  the  use  of  instrumentalities,  master  not  responsible  for, 
orders  respecting  the  use  of  instrumentalities,  1526. 
choice  of  particular  methods  of  work,  1527. 

disposition  of  force  of  employees  available  for  work  in  hand,  1528. 
assigning  servants  to  work  for  which  they  are  unfitted,  1529. 
negligence   in    sending   servants   into   abnormally   dangerous    places 

without  warning,  1530. 
failing  to  warn  servants  of  dangers  arising  from  the  execution  of 

details  of  the  work,  1531. 
absence  of  servants  from  post  of  duty,  1532. 
selecting  imperfect  appliance  from  stock  available,  1533. 
failure  to  use  instrumentalities  furnished  by  the  master,  1534. 
failure  to  discard  a  defective  instrumentality,  1535. 
using  instrumentalities  in  a  manner  not  authorized  by  master,  1536. 
giving  of  signals,  1537. 

manipulation  of   the   instrumentalities  during  the  progress   of  the 
work,  1540. 
handling  railroad  cars  and  locomotives,  1540,  note  1   (a), 
operating  hand  cars,  1540,  note  1    (b). 
improperly  placing  loads  on  railroad  cars  and  other  vehicles, 

1540,  note  1   (c). 
manipulating  switches,  1540,  note  1    (d). 
failing  to   prevent   the  movement   of   cars   or   heavy  pieces   of 

machinery,  1540,  note  1    (e). 
operation  of  hoisting  machinery,  1540,  note  1  (f). 
operation  of  machinery  in  sawmills,  1540,  note  1   (g). 
operating  fire  hose,  1540,  note  1    (i). 
starting  machinery  without  warning,  1540,  note  1    (j). 
moving  heavy  objects,  1540,  note  1   (k). 
causing  or  allowing  heavy  objects  to  fall,  1540,  note  1   (1). 
failing  to  prevent  explosions,  1540,  note  1   (m). 
work  of  blasting,  1540,  note  1   (n). 
failing  to  keep  foot  ways  secure,  1540,  note  1    (o). 
exposing  servant  to  excessive  heat,  1540,  note  1   (p). 
failing  to  keep  the  place  of  work  properly  ventilated,  1540,  note 

1   (q). 
failing  to  keep  the  place  of  work  properly  lighted,  1540,  note 

1   (r). 
M.  &  S.  Vol.  VIII.— 613. 
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exposing  servant  to  peril  from  uncovorod  liatchways  or  other 

dangerous  openings,  1540,  note  1   (s). 
handling  ships  in  docks,  1540,  note  1   (t). 
navigating  ships,  1540,  note  1    (u). 
driving  horses,   1540,  notes   1    (v). 
turning  on  current  of   electricity,   1540,   note   1    (w). 
negligence  in  the  transmission  of  the  master's  orders  to  other  serv- 
ants, 1541. 
negligence  of  telegraph  operators  on  railroads,  1541,  note  1. 
negligence  of  coservant  in  the  preparation  or  modification  of  instrumen- 
talities, when  not  imputed  to  the  master, 
in  general,  1542. 

negligence  which  produces  structural  unsafety  of  a  temporary  char- 
acter, 
defects  in  railroad  track,  1543,  note  1  (a), 
displacement  of  guards  on  machinery,  1543,  note  1    (b). 
trenches,  mines,  quarries,  etc.,  1543,  note  1   ( c') . 
changing  conditions  on  buildings,  etc.,  1543,  note  1   (d). 
negligence  in  failing  to  adjust  or  secure  instrumentalities  or  their 

parts  while  in  use,  1544. 
negligence  in  the  preparation  of  temporary  structures  or  other  in- 
strumentalities as  a  part  of  the  work — in  general,  1545. 
collation  of  cases,  1545,  note  1. 
rationale  and  limits  of  master's  exemption  from  liability  for  adjust- 
ment or  preparation  of  instrumentalities,  1546. 
burden  of  proof,  questions  for  the  jury,  instructions,  1546. 
special  circumstances  not  affecting  the  extent  of  the  master's  lia- 
bility, 
superior  rank  of  the  delinquent  employee,  1547,  a. 
similarity  or  dissimilarity  of  the  work  in  which  the  delinquent 

and  injured  servants  were  engaged,  1547,  6. 
completion   of    appliance   before   plaintiff   entered   the   employ- 
ment, 1547,  c. 
■when  delinquency  is  deemed  not  to  be  in  respect  to  details  of  work, 
1548. 
negligence  of  coservant  whose  duty  it  is  to  keep  instrumentalities   in 
proper  condition — inspection  and  repair,  1549. 
collation  of  cases  grouped  according  to  jurisdiction,  1549,  note  1. 
theory  that  liability  of  master  in  respect  to  inspection  and  repairs 
depends  upon  the  subject-matter,  1550. 
inspection  and  repair  of  railroad  tracks,  1550,  note  4  (a). 
— of  rolling  stock,  1550,  note  4   (b). 
— of   rolling   stock   belonging   to   other   companies,    1550,   note 

4  (c). 
—ot  other  kinds  of  machinery,  1550,  note  4   (d). 
^of  work  of  blasting,  1550,  note,  4  (e). 
— loads  on  railroad  cars,  15S0,  note  4   (f), 
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master's  liability  in  respect  to  inspection  and  repair  where  delin- 
quent servant  was  engaged  in  different  class  of  work,  1551. 
negligence  in  failing  to  replace  unsound  by  sound  appliances,  1552. 

FENCES. 

master's  liability  for  failure  to  fence  railroad  tracks,  971,  986. 

assumption  of  risks  from  defective  fences  on  railways,  1180,  note  1    (g). 

eflfect  of  general  statutes  requiring  railroads  to  fence  their  right  of  way  up- 
on the  extent  of  their  liability  for  injuries  to  their  servants, 
1640,  note  1    (c). 

FERRIES. 

ownership  of,  as  determining  relationship  of  master  and  servant,  27,  note  2 

(d). 
liability  of  master  for  tort  of  servant  in  connection  with  ferry,  2396.  note 
1   (h). 

FINDER. 

right  of  servant  to  property  found  by  him  upon  the  master's  premises,  267. 

FINES. 

imposition  of,  upon  members  by  labor  union  as  invasion  of  employers'  rights, 

2710. 
refusal  of  employer  to  pay  fine  imposed  by  union  as  justifying  strike,  2700. 
recovery   of   money   exacted  from   employer   as   condition   of  not  calling  or 

continuing  strike,  2712. 
for  violations  of  strike  injunction,  2715,  f. 
right  of   association   to   require   nonmember   to   pay,   upon   pain   of   loss   of 

patronage,  2739. 
carrier's  contractual  exemption  from  liability  for  loss  or  damage  by,  whether 

covers  fire  set  by  strikers,  2759. 

FIRE. 

amount  of  wages   recoverable  where   work  is   suspended   owing  to   damage 

caused  by  fire,  526,  6. 
master's  liability  for  injuries  due  to  conditions  exposing  a  servant  to  fire, 

1001. 
master  bound  to  anticipate  that  fire  is  peculiarly  incident  to  certain  indus- 
trial processes,  1041,  note  20. 
assumption  of  risk  from  want  of  means  of  egress  in  case  of  fire,  1187,  note 

1    (n). 
duty  of  servant  to  inspect  with  reference  to  provisions  against,  1334,  note 

1   (bb). 
statutes  designed  to  protect  employees  in  factories  from  fire,  1860,  1861. 
statutory   requirements   as   to   precaution   for   the   protection   of   employees 

against  fire  in  mines,  1885. 
liability  of  master  for  act  of  engineer  in  permitting  sparks  to  escape  from 

locomotive,  2302,  notes  14,  21. 
liability  of  master  for  negligence  of  servant  using  fire,  to  person  to  whom  he 

owes  no  contractual  duty,  2313,  2314. 
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declarations  as  part  of  the  res  gestm  in  action  against  master  for  tort  of 

servant  causing  fire,  2550. 
declaration  of  servant  as  evidence  in  action  against  master  for  tort  of  serv- 
ant causing  fire,  2539. 

FIRE  ESCAPES. 

common  law  duty  of  master  in  respect  to,  905. 

statutes  requiring  factories  to  be  equipped  with,  1860,  1861. 

FIRE  HOSE. 

operating,  as  detail  of  the  worlf,  1540,  note  1    (i). 

FIREMAN. 

See  Railroads,  §  9. 

FISH. 

personal  liability  of  servant  for  violation  of  fishing  laws,  2584,  note  9. 

FITNESS. 

servant's  acceptance  of  duties  for  which  he  is  not  fitted  as  contributory 
negligence,  1206. 

FLAGMAN. 

See  Railroads,  §  9. 

FLOORS. 

master's  liability  for  unguarded  openings  in,  979,  999. 

master's  liability  for  injuries  caused  by  defects  in,  996,  note  1    (i) ;   1000. 

assumption  of  risks  incurred  from  slippery  floors,  1173,  note  1    (t)  ;   1187, 

note  1   (w). 
assumption  of  risks  from  dangerous  condition  of  floors,  1180,  note  1   (n). 
imputed  knowledge  of  minor  servant  as  to  risks  caused  by  obstructions  on 

floors,  1318,  note  1   (g). 
imputed  knowledge  of  servant  as  to  risks  relative  to  slippery  surfaces,  1313, 

note  1   (j);  1314,  note  2   (f )  ;  1315,  note  3   (h)  ;  1318,  note  1 

(h);   1323,  note  1    (i). 
duty  of  servant  to  inspect,  1334,  note  1   (kk). 
statutes  relative  to  the  laying  of  floors   in  the  construction  of  buildings, 

1892a,   d. 

FLOOR-WALKERS. 

liability  of  master  for  wrongful  arrest,  etc.,  made  by,  2472,  d. 

FLORIDA. 

doctrine  that  one  member  of  a  family  may  recover  for  services  rendered  to 
another  upon  proof  either  of  an  express  or  an  implied  con- 
tract, 597,  note  1. 

assumption  of  extraordinary  risks  inferred  from  knowledge  thereof,  1182, 
note  1. 

summary  of  decisions  as  to  superior  servant  doctrine,  1478. 

vice  principalship  determined  with  reference  to  the  character  of  the  act, 
1479,  note  3. 
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doctrine  that  knowledge  of  master  of  the  dangerous  conditions  must  be  ex- 
pressly charged  in  complaint  against  him  for  personal  injuries 

to  servant,  1628,  note  3. 
doctrine  that  carrier  is  liable  for  negligent  acts  outside  as  well  as  within 

the  scope  of  the  servant's  employment,  2332. 
liability  of  carrier  for  wilful  tort  of  servant  on  passenger,  2414. 
statutes, 

as   to   constitutionality   of  these   statutes,   see   Constitutional  Law. 
making  servant  liable  for  fraudulent  breach  of  contract  of  employment, 

320,  6. 
expressly   or  impliedly   applicable  to  the  earnings  of  married  women, 

623. 
creating  absolute  lien  for  wages,  750. 
providing  for  an  exemption  of  earnings,  797. 
designed  to  secure  the  payment  of  the  full  amount  of  wages  earned, 

831. 
relative  to  hours  of  labor  in  private  employments,  886. 
relative  to  the  working  hours  of  women  and  children,.  887. 
expressly   providing   that   contributory   negligence    shall   be   a   defense, 

1648,  note  1. 
abrogating  defense  of  common  employment,  1772,  1773. 
requiring  seats  for  female  employees,  1866,  note  3. 
relative    to    the    blocking   of    frogs,    guard    rails,    and    switches,    1877, 

note  1. 
restricting  the  employment  of  children,  1898. 
relating  to  blacklisting,  2031,  note  3. 
relative  to  the  remuneration  of  apprentices,  2167. 
relative  to  the  education  of  apprentices,  2158. 
relative  to  the  binding  of  poor  children  by  public  officers,  2105. 
relative  to  the  binding  of  apprentices,  2086. 
embodying  the  principle  respondeat  superior,  2264. 
Stat.   1893,  chap.  4144,   against  conspiring  to  prevent  obtaining  work 

or  to  cause  discharge,  summarized  and  construed,  2693. 

FLUIDS. 

master's  liability  for  injuries  caused  by  exposing  the  servant  to  dangerous 

fluids,  1004. 
failure  of  servant  to  use  due  care  in  dealing  with  dangerous  fluids,  1245, 

note  1    (1). 
imputed  knowledge  of  minor  servant  as  to  risks  due  to  inflammable  fluids, 

1318,  note  1    (11). 
statutes  requiring  dangerous  vats  and  pans  of,  to  be  guarded,  1855,  1856. 

FLYING  OBJECTS. 

failure  of  the  servant  to  use  due  care  while  working  where  there  is  danger 

from  flying  objects,  1245,  note  1   (n). 
taking  a  position  in  which  there  is  risk  of  being  struck  by  flying  bodies  as 

contributory  negligence,  1251    (7). 
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duty  of  railroad  company  in  respect  of  promulgating  rules  for  the  making  of 

flying  switches,  1126,  note  2. 
participation  in  making,  as  contributory  negligence,  1254   (2). 
See  also  Railroads. 

FOOD. 

See  also  Meals. 

duty  of  master  to  furnish  servant  with,  251. 

duty  of  master  in  respect  to  food  of  apprentices,  2157. 

personal  liability  of  servant  for  violation  of  pure  food  laws,  2584,  note  7. 

statutes  relative  to  the  quality  of  food  to  be  furnished  to  sheep  shearers, 

1893. 
statutes  relative  to  the  food  of  seamen,  1894. 

FOOTPATHS. 

liability  of   railroad   company   for   defects   in   track   considered   as   footway 

for  servants,  968,  984. 
master's  liability  for  injuries  caused  by  defects  in  the  surface  of,  1000. 
failure  of  the  servant  to  use  due  care  in  the  use  of  footways,   1245,  note 

1   (P). 
duty  to  maintain  safe,  non-delegable,  1498,  note  6    (d). 
— delegable,  1540,  note  1  (o). 
liability   of   master   for   negligence  of   servant  while   cleaning   footpath,   to 

person  to  whom  he  owes  no  contractual  duty,  2316,  e. 

FORCE. 

See  also  Violence. 

interference  with  one's  business  or  employment  by,  unlawful,  2659. 

may  not  be  employed  in  aid  of  strike,  2702. 

FOREIGN  CARS. 

liability  of  railway  companies  for  condition  of  cars  received  from  other 
roads,  in  general,  1075. 

obligation  of  receiving  company  to  inspect  foreign  cars,  1076. 

effect  of  manner  of  construction  of  foreign  cars  as  a  source  of  liability,  3077. 

effect  of  statutory  and  constitutional  provisions  requiring  railway  com- 
panies to  transport  foreign  cars,  1078. 

duty  to  inspect,  non-delegable,  master  liable  for  negligence  of  vice  princi- 
pal, 1514. 

inspection  of,  as  delegable  duty,  1550,  note  4   (c). 

duty  of  railroads  under  the  safety  appliance  acts  in  respect  to  cars  re- 
ceived  from   other   railroads,   lS78a,   note   7. 

FOREIGN  COMMERCE. 

strike  as  an  unlawful  interference  with,  2709. 

FOREIGN  STATE. 

enforcement  of  lien  in,  under  statute  creating  an  absolute  lien  for  wages,  763. 
conflict    of    laws    between    Federal    or    state    courts,    and    those   of    foreign 
countries,  1906,  1996a. 
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master's  duty  in  respect  to  safety  of,  899,  note  2. 

knowledge  of,  imputed  to  the  master,  1052,  note  5. 

master's   failure   to    provide   competent   supervising   servants    as   breach   of 

duty,  1111,  note  17. 
authority  of,  to  promise  to  repair,  1344,  note  2. 
right  of  section  foreman  to  recover  for  injuries  due  to  negligence  of  section 

hands  under  him,  1795,  note  11. 
application    of    fellow-servant    rule   where    superior    servant   is    injured   by 

negligence  of  subordinate,   1447,  note  10;    1412a. 
combination  to   procure   discharge   of,   as  violation  of   statute   declaring   it 

unlawful   to   conspire   to   prevent  another   from   exercising  his 

trade  or  calling,  2693,  d. 
as  vice  principal  or  fellow  servant,  see  Fellow  Servants. 
See    also,    generally.    Superintendent;    Vice    Principal;     Superior    Servant; 

Supervision. 

rOEFEITUKE. 

circumstances  under  which  servant  incurs  forfeiture  of  wages,  507. 
of  wages,  provisions  restrictive  of  agreements  as  to  forfeiture  of  wages  of 
servants  who  quit  employment  without  notice,  873. 

TORGERY. 

civil  liability  of  master  in  respect  to  forgery  committed  by  servant,  2493. 

TORGETFULNESS. 

no  excuse  for  servant's  fa,ilure  to  fulfil  an  express  stipulation,  270,  note  3. 

of  servant  as  justifying  dismissal,  293,  note  8. 

assumption    of    risks   as    affected   by   temporary   forgetfulness   of   a   known 

danger  at  the  time  of  the  accident,  1193. 
contributory  negligence  negatived  by  temporary  forgetfulness,  1266. 

TORWARDING  AGENT. 

reasonableness   of  restrictive   stipulations   in   contract  of  employment,   307, 
note  1   ( h ) . 

J"EANCE. 

legacy  not  to  be  considered  as  compensation  for  wages,  690,  note  5. 

availability  of   defense  of   common   employment,   1991,   6. 

statutory  provisions  determining  extent  of  employer's  liability  for  injury  to 

servant,  1977,  note  1. 
liability  of  masters  for  torts  of  their  servants  in,  2253. 
liability  of  husband  for  tortious  act  of  his  wife,  2267,  6. 
liability  of  parents  with  respect  to  the  torts  of  their  minor  children,  2272,  B. 

FRAUD. 

validity  of  enactments  relating  to  the  fraudulent  abandonment  of  service, 

2832-2835. 
as  invalidating  contract  of  employment,  93. 
acts  of,  by  servant,  as  breach  of  duty,  279,  a. 
right  of  action  on  quantum  meruit  for  wages  where  the  contract  was  induced 

by  fraud,  571. 
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recovery  of  wages  for  services  rendered  under  a  mistalte  arising  from  fraud, 

541,  6. 
as  defense  to  action  for  wages,  685,  note  1  (a), 
fraudulent  preferences  under  statutes  relative  to  the  seizure  of  wages  by 

judicial  process,  798,  e. 
liability  of  corporation  for  fraud  of  servant,  2505a,  notes  2  (a),  4   (a). 
liability  of  master  for  fraudulent  act  of  servant  causing  injury  to  property, 

2383. 
liability  of  master  for  fraud  of  servant  in  connection  with  bills  of  lading 

and  similar  instruments,  2384-2389. 
master's  liability  for  fraud  of  servant  in  respect  to  shares,  debentures,  and 

bonds,  2390. 
— in  respect  of  the  business  of  banks,  2391. 
— in  respect  of  other  kinds  of  transactions,  2392. 
absence  of   benefit   to   employer   as   affecting   right   of   action  for   fraud   of 

servant,  2395. 
personal  liability  of  servant  for,  2589. 

interference   with   one's   business   or   employment  by,   unlawful,    2659. 
procuring  breach  of  contract  by,  as  wrongful  act,  2658. 
interference  with  another's  employment  by,  2669. 
use  of  mails  to  defraud,  sending  of  boycott  circulars  as,  2743. 

FREEDOM  OF  CONTRACT. 
See  also  Voluntary, 
agreement  to  lock  out  members  of  labor  union  as  being  in  restraint  of,  2694. 

FREEDOM  OF  SPEECH. 
See  Constitutional  Law. 

FREE  LABOR  MARKET, 
right  to,  2696. 

FREE  MARKET. 

nature  of  right  to,  2655. 

difference  of  opinion  as  to  2657. 
right  to  free  labor  market,  2696. 

FREIGHT. 

right  of  railway  employees  to  refuse  to  handle,  in   furtherance   of   strike 

against  connecting  carrier,  2737. 
carrying  freight  from  warehouse  to  car  as  "operating"  railroad,   1784,   6, 

note  14. 
See  also  Railroads,  §§  20,  26. 

FREIGHT  ELEVATORS. 
See  Elevators,  Freight. 
See  also  Elevators. 

FRICTION  WHEEL. 

statutory  duty  to  guard,  1856,  note  67. 
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FRTRNDLY  SOCIETIES. 

duties  of,  under  English  compensation  act,  1814,  ]814a. 

FROGS. 

See  Railroads,  §  13. 

FUEL. 

assumption  of  risks  from  the  use  of  defective  fuel,  TiS7,  note  1  (o>, 

"FULL  CREW." 

statute  relative  to  full  crews  on  trains,  ]880,  6. 
See  Constitutional  Law,  §  7. 

FUMES. 

master's   liability   for    injuries   caused   by    appliances   giving   off   poisonous 
fumes,  981. 

FURXACES. 

imputed  knowledge  of  servant  as  to  risks  relative  to  furnaces,  1314,  note 

2    (z);  1315,  note  3    (u). 
imputed  knowledge  of  minor  servant  as  to  risks  from,  1318,  note  1   (kk). 

FUTURE  INJURIES. 

contracts    discharging    or    restricting    the    liability    of    employers    for,    see 
Contracts. 

FUTURE   WAGES. 

validity  of  assignment  of  future  wages  to  accrue  under  an  existing  contract, 
in  general, 

private  employments,  655,  o. 
public  employments,  655,  6. 
validity  as  between  the  assignor,  the  assignee,  and  the  employer,  656. 
validity  as  against  creditors  of  the  servant,  657. 
instruments  and  transactions  constituting  effective  assignments,  658. 
liability  of  assignee  with  respect  to  the  other  parties  in  interest,  659. 
validity  of  assignment  of  wages  to  accrue  under  expected  and  merely  possible 

contracts,  660. 
assignment  of  portion  of  claim,  how  far  enforceable,  661. 
enactments   requiring  that  assignments   of  future  wages  shall  be  recorded, 

662. 
effect  of  these  statutes,  663. 

other  enactments  limiting  the  right  to  assign  wages,  664. 
right  of  servant's  creditors  in  respect  to  wages  for  work  to  be  performed  in 
the  future, 
in  general,  615,  a, 

transfers  of  future  earnings,  how  far  valid,  615,  6. 
effect  of  truck  acts  with  regard  to  the  servant's  right  to  assign  his  un- 
earned wages,  836. 
attachment  of, 

in  general,  792. 

right  of  attachment  under  statutes  of  general  scope,  793. 

rule  as  affected  by  statutes  specially  applicable  to  wages,  794. 
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GANGWAYS. 

master's  liability  for  injuries  caused  by  defects  in,  996,  note  1   (c). 
imputed   knowledge   of   minor   servant   of   risks   from   dangerous   gangways, 

1318,  note  1  (f). 
duty  of  servant  to  inspect,  1334,  note  1    (h). 

GARNISHMENT. 

relative  rank  of,  and  claim  for  wages  under  statutes  creating  absolute  lien 

for  wages,  755,  d. 
of  wages  where  employer  does  business  in  two  states,  791,  c. 

GASES. 

master's  liability  for  injuries  caused  from  substances  generating  explo- 
sive gases,  980. 

failure  of  the  servant  to  use  due  care  in  handling  inflammable  gases,  1245, 
note  1   (j). 

taking  position  which  is  dangerous  with  respect  to  inflammable  gases  as 
contributory  negligence,   1251    (34). 

imputed  knowledge  of  servant  as  to  the  risks  due  to  the  inflammability  of 
certain  gases,  1313,  note  1  (ee)  ;  1314,  note  2  (ii)  ;  1315,  note 
3   (dd). 

liability  of  master  for  negligence  of  servants  in  respect  to  gas  pipes,  to  per- 
son to  whom  he  owes  no  contractual  duty,  2316,  6. 

See  also  Explosives. 

GATE  KEEPER. 

liability  of  railroad  company  for  unlawful  arrest,  etc.,  made  by  2471,  d. 

GATES. 

imputed  knowledge  of  minor  servant  as  to  risks  due  to  gates  working  on 
hinges,  1318,  note  1    (bb). 

GAUGE. 

of  railroad,  immaterial  under  employers'  liability  acts,  1710. 

GEARING. 

See  Machinery. 

GENERAL  MANAGER,  ETC. 
authority  to  hire  employees, 

under  individual  employers,  118,  a. 
under  corporations,  118,  6. 

limitation   of   powers   of   general   manager   of   corporation   by  by-laws, 
118,  c. 
knowledge  of,  imputed  to  master,  1052,  a. 
status  of,  as  vice  principal  or  fellow  servant,  see  Fellow  Servants. 

GENERAL  STRIKE. 

what  is,  within  "strike"  clause,  2764,  6. 
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GEORGIA. 

status   of   servant  receiving  share   of  profits,   69,   note   1;   70,  note  3;    72, 

note  3. 
doctrine  of  constructive  service  in,  404,  note  1. 

doctrine  that  one  member  of  a  family  may  recover  for  services  rendered  to 
another   upon   proof  either   of   an   express   or   an   implied   con- 
tract, 597,  note  1. 
assumption   of   extraordinary   risks   inferred  from  knowledge  thereof,   1182, 

note  1. 
doctrine  as  to  contributory  negligence,  1228,  o. 

servant's  violation  of  Sunday  law  as  contributory  negligence,  1240,  note  4a. 
common  employment,  identity  of  department  as  test  of,  1425,  note  7. 
summary  of  decisions  as  to  superior  servant  doctrine,  1478. 
vice  principalship   determined  with   reference  to  the   character   of  the   act, 

1479,  note  3. 
effect  of  delegation  of  personal  duties  to  independent  contractor,  1487,  note  9. 
receiver  as  defendant  in  action  under  statute  enacted  for  the  benefit  of  rail- 
way employees,  1617. 
doctrine  that  knowledge  of  master  of  the  dangerous  conditions  must  be  ex- 
pressly charged  in  complaint  against  him  for  personal  injuries 
to  servant,  1628,  note  3. 
necessity  of  averment  of  servant's  ignorance  of  the  dangerous  conditions  in 

his  action  for  personal  injuries,  1629,  note  2. 
effect  of  averment  in  complaint  for  personal  injuries  by  servant  of  his  free- 
dom from  contributory  negligence,  1630,  note  3. 
liability  of  cartier  for  wilful  tort  of  servant  on  passenger,  2415. 
liability  of  master  for  wilful  torts  of  his  servant,  2239a,  note  2. 
doctrine  that  brakeman  has  no  implied  authority  to  eject  trespassers,  2353, 

note  2. 
rule  as  to  general  liability  for  exemplary  damages  in  action  against  master 

for  tort  of  servant,  2555,  note  1. 
statutes, 

as  to  constitutionality  of  these  statutes,  see  Constitutional  Law. 
making  servant  liable  for  fraudulent  breach  of  contract  of  employment, 

320,  c. 
relative  to  the  separate  property  of  married  woman  not  intended  to  de- 
prive husband  of  common-law  rights  in  respect  to  wife's  earn- 
ings,   662,   note   1. 
creating  absolute  lien  for  wages,  750. 
providing  for  an  exemption  of  earnings,  797. 

permitting  claims  for  labor  to  be  enforced  against  exempt  property,  817. 
relative  to  hours  of  labor  in  private  employments,  886. 
relative  to  the  working  hours   of  women   and  children,   887. 
declaratory  of  common-law  principles,  1654a,  1654b. 
expressly  providing  that  contributory  negligence  shall  be  a  defense,  1648, 

note  1. 
abrogating   defense   of   common   employment,    1774,    1775. 
provisions  of   statute   declaratory  of  the  doctrine  of  common  eniploy- 
ment,  1776. 
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GEORGIA—  ( continued ) . 

relative  to  the  protection  of  employees  against  fire,  1860. 

requiring  seats  for  female  employees,  1866,  note  3. 

relative  to  the  competency  of  railway  employees,  1879,  note  1. 

restricting  the  employment  of  children,  1898. 

limiting  or  restricting  the  liability  of  employers  for  injuries  to  their 
employees,  1919,  note  9. 

requiring  master  to  give  character  to  servant,  2014,  note  2. 

•relating  to  blacklisting,  2031,  note  3. 

relative  to  the  education  of  apprentices,  2158. 

relative  to  the  binding  of  children  by  courts  or  court  officials,  2108. 

relative  to  the  binding  of  apprentices,  2086. 

providing  for  the  release  of  master  or  apprentice,  2193. 

imposing  liability  upon  parent  for  negligence  of  minor  child,  2271. 

embodying  the  principle  respondeat  superior,  2261,  2262. 

relative  to  enticement  and  harboring,  2614. 

relating  to  arbitration  and  conciliation  of  labor  disputes,  summarized, 
2768. 

GERMANY. 

statutory  provisions   determining  extent  of  employer's   liability  for   injury 

to  servant,  1977,  note  1. 
availability  of  defense  of  common  employment,  1991,  d. 
liability  of  masters  for  torts  of  their  servants  in,  2256. 

GIFTS. 

corrupt  acceptance  of,  by  servant,  as  breach  of  duty,  279,  o. 
recovery  of  gifts  and  gratuities  forming  part  of  wages,  452. 

GOOD  FAITH. 

must  unite  with  existence  of  right  to  constitute  justification,  2660. 
conclusive  presumption  of,  where  absolute  right  exercised,  2660. 
no  justification  for  inducing  breach  of  contract  of  employment,  2671. 
as  justifying  strike,  2700. 

GOOD  MOTIVE. 

as  justification,  see  Justification. 
See  also  Motive. 

GOVERNMENTAL  CONTROL, 
of  mines,  1883. 

GRAB  IRONS. 

See  also  Railroads,  §  18. 

statutes  relative  to  the  equipment  of  rolling  stock  with  grab  irons,  1878, 
e;  1878a,  /. 

GRAIN  ELEVATOR. 

as  place  within  the  factory  acts,  1874,  note  4. 
See  also  Elevator. 
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GRANDPARENT. 

presumption  that  there  was  no  intention  to  pay  for  services  rendered  to 

grandparent  in  loco  parentis,  581,  d. 
presumption  that  services  rendered  by  grandchild  to,  were  gratuitous,  583, 

note  5   { a ) . 
presumption    that    services    rendered    by    grandparent    to    grandchild    were 
gratuitous,  583,  note  5    (b). 

GRATIFICATION. 

of  one's  own  desires  no  justification  for  interference  with  another's  employ- 
ment, 2666. 

GRAVITY. 

imputed  knowledge  of  servant  as  to  risks  relative  to  the  action  of 
gravitation  on  loosely  cohering  substances,  1313,  note  1  (aa)  ; 
1314,  note  2   (bb)  ;   1315,  note  3   (bb)  ;  1316,  note  1   (g). 

GRIEVANCE. 

right  of  strikers  to  publish,  2707. 

GRINDSTONES. 
See  Machinery. 

GRIP  MAN. 

ejection  of  trespassers  from  street  car  by,  2356,  o. 

GROSS  NEGLIGENCE. 

as  distinguished  from  ordinary  negligence  in  Massachusetts  statute  em- 
bodying principle  of  respondeat  superior,  2264,  notes  5-10. 

GUARDIAN. 

conflicting  rights  of  master  and  guardian  of  apprentice,  2152. 

rights  of,  under  statutes  relative  to  the  binding  of  apprentices,  2089. 

GUARD  RAILS. 

around  openings,  see  Openings. 

as  part  of  railroad  track,  see  Railroads,  §  13. 

GUARDS. 

See  Machinery. 

GUEST. 

liability  of  innkeeper  for  assault  committed  by  servants  on,  2457. 

liability  of  keeper  of  restaurant,  public  house,  saloon,  etc.  for  assault  com- 
mitted by  servant  on,  2458. 

liability  of  keeper  of  place  of  amusement  for  assault  committed  by  servant 
on,  2459. 

GUILTY  KNOWLEDGE. 

as  element  of  offense  of  infringing  union  labels,  2790. 
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HABITS. 

evidence  of,  to  show  employee's  conduct  at  time  of  injury,  1592. 

as  circumstance  bearing  upon  the  question  of  a  servant's  competency,  1087. 

violation  of  rules  regulating  the  personal  habits  of  a  servant  as  contributory 

negligence,  1282   (12). 
as  justifying  interference  with  another's  employment,  2681. 

HABITUAL  PRACTICE. 

how  far  a  legal  substitute  for  rule,  1118. 

HABITUAL  VIOLATION. 
See  Waiver. 

HAIR. 

master's  duty  in  respect  to  guarding  machinery  to  protect  the  hair  of  female 
employees  from  being  caught,  975,  f. 

HAMMERS. 

as  simple  tools,  924a,  note  9. 

assumption  of  risks  from  chips  flying  from,  1173,  note   1    (q). 

HANDBILLS. 

circulation  of,  in  streets,  in  furtherance  of  boycott,  2728. 

HAND  CAR. 

See  Railroads,  §  18. 

HANDICRAFTSMAN. 

who  is,  under  master  and  servant  statutes,  1968,  g. 

HARTER  ACT. 

as  affecting  right  of  vessel  to  stipulate  against  liability  for  delay  occasioned 
by  strike,  2764,  u.. 

HASTE. 

doing  acts  with  undue  haste  as  contributory  negligence,  1256. 

HATCHWAYS. 

master's  liability  for  injuries  caused  by  open  hatchways,  979. 

assumption  of  risks  of  leaving  the  hatches  open  on  ships,  1188,  note  1   (u). 

liability  of  master  for  negligence  of  coservant   in  leaving  hatchway  open, 

1540,  note  1    (s). 
See  also  Openings. 

HAWAIIAN  ISLANDS. 

statute  affording  summary  remedy  for  breach  of  contract  of  employment, 

317,  c. 
statute  expressly  or  impliedly  applicable  to  the  earnings  of  married  women, 

623. 
statutes  imposing  liability  upon  parent  for  negligence  of  minor  child,  2271. 
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HEALTH. 

See  also  Disease;  Medical  Attendance, 
statutes  relative  to  the  health  of  employees  in  factories, 
sanitary  condition  of  place  of  work,  1862,  1863. 
bakeries,  1864. 
meals  of  employees,  1865. 
seats  for  female  employees,  1866. 
tenements;    sweatshops,   1867. 
statutes  relative  to  the  health  of  railway  employees,  1881. 
statutes  relative  to  the  health  of  employees  in  mines,  1889. 

HEAT. 

exposing  of  servant  to  excessive,  as  detail  of  the  work,  1540,  note  1    (p). 

HEAVY  OBJECTS. 

master's  liability  for  defects  in  appliances  for  raising,  977,  note  1   (a),   (g), 

master's  liability  for  defects  in  appliances  designed  to  support  or  lift,  989. 

master's  liability  for  injuries  caused  by  the  falling  of  heavy  substances  left 
in  unstable  position,  998. 

assumption  of  risks  caused  by  the  fall  of,  1180,  note  2   (e). 

assumptions  of  risks  incurred  in  handling,  1173,  note  1   (f). 

assumption  of  risks  due  to  improper  methods  of  handling,  1180,  note  2   (i). 

assumption  of  risks  of  injury  from  heavy  objects  left  in  a  position  where 
they  are  likely  to  be  knocked  down  or  fall,  1188,  note  1  (n), 
(o). 

failure  of  the  servant  to  use  due  care  in  handling  heavy  objects,  1245,  note 
1   (n). 

taking  a  dangerous  position  in  moving  heavy  objects  as  contributory  negli- 
gence, 3251    (15). 

imputed  knowledge  of  servant  as  to  the  risks  incurred  in  the  handling  of 
heavy  objects,  1313,  note  1  (cc)  ;  1314,  note  2  (cc)  ;  1315,  note 
3    (cc);   1316,  note  1    (i)  ;   1318,  note  1    (hh). 

duty  of  servant  to  inspect  with  reference  to  dangers  from  the  fall  of  heavy 
objects,  1334,  note  1    (aa). 

HELP. 

See  Number  of  Servants. 

HELPERS. 

employment  of,  by  piece  workers,  as  justifying  strike,  2700. 
See  also  Volunteer. 

HIGHWAYS. 

assumption  of  risks  from  defective  highways,  1180,  note  1    (j). 
imputed  knowledge  of  servant  of  risks  from  obstructions  above  roadways. 

1323,  note  1    (k). 
meaning  of  phrase  as  used  in  the  Rhode  Island  respondeat  superior  statute, 

2264,  note  15. 
liability  of  master  for  obstruction  of  public  highway  by  servant,  2396.  note 

1   (b). 
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HIRING  AND  DISCHARGING. 

power  of,  as  test  of  the  relationship  of  master  and  servant,  20. 
authority  of  agents  to  hire  servants, 
generally,  114. 

hiring  by  agent  appointed  for  that  purpose,  115. 
hiring  by  partner,  116. 
hiring  by  directors  of  a  corporation, 
acting  as  a  body,  117,  a. 
acting  individually,  117,  6. 
ratification  by  directors,  117,  c. 

limitation  of  powers  of  president,  etc.,  by  by-laws,  117,  d. 
employment  to  serve  a,  company  to  be  formed  in  the  future,  117,  e. 
hiring  by  general  managers  and  superintendents, 
under  individual  employers,  118,  it. 
under  corporations,  118  b. 

limitation  of  power  of  general  manager  of  corporation  by  by-laws, 
etc.,  118,  c. 
hiring  by  managers  of  departments,  119. 
hiring  by  superior  employees  of  the  lower  grades,  120. 
hiring  by  subordinate  employees,  121. 

ratification  of  contracts  made  by  employees  in  excess  of  their  authority, 
122. 
knowledge  of  servant  having  power  to  hire  and  discharge  servants  imput- 
able to  the  master,  1052,  d. 
power  of,  as  evidence  of  vice  principalship,  1444. 
power  of,  significance  of,  as  affecting  vice  principalship,  1451. 

HOISTING  APPARATUS.  ' 
See  Elevators. 

HOLIDAY. 

taken  by  workmen  without  authority,  as  within  strike  clause  of  contract, 
2764,  6. 

HOMICIDE. 

liability  of  master  for  homicide  committed  by  servant,  see  Torts,  §  12. 

HOOKS. 

imputed  knowledge  of  servant  as  to  risks  arising  from  defective  hooks,  1314, 
note  2  (rr)  ;  1318,  note  1   (ee). 

HORSES. 

See  Animals. 

HOSPITALS. 

See  Charitable  Institutions. 

HOSTLER. 

See  Railroads,  §  9. 

HOTELS. 

employees  in,  as  fellow  servants,  1432,  note  1    (u). 
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HOTELS—  ( continued ) . 

liability  of  proprietor  of,  for  injuries  to  one  of  its  servants,  1613,  note  9. 
employees  in,  not  engaged  in  "domestic  service"  within  meaning  of  arbitra- 
tion law,  2772. 

HOT  WATER. 

master's  liability  for  injuries  caused  by  unguarded  vat  of,  992,  note  6. 
statutes  requiring  master  to  guard  vats,  pans,   etc.,  of,  1855;    1856. 

HOURS  OF  LABOR. 
%  1.  In  general. 

at  what  times  the  servant  is  bound  to  work,  290,  o. 

servant's  violation  of  statute  relative  to,  as  contributory  negligence,  1240. 

note  7. 
decrease  of,  proper  purpose  for  strike,  2700. 
§  2.  Statutes  regulating  the  working  hours  of  serva/nts. 
statutes  relating  to  public  work, 
contents   of  provisions,   884. 

criminal  liability  for  a  violation  of  these  provisions, 
public  corporations  within  their  scope,  885,  o. 
descriptions  of  work  embraced  by  them,  885,  6. 
who  is  a  contractor  within  their  purview,  885,  u. 
exception   in   cases   of   emergency,   when   predioable,    885,  d. 
statutes  applicable  to  private  employment, 

contents  of  statutes  not  restricted  as  to  age  or  sex,  886. 
contents  of  statutes  regulating  the  working  hours  of  women  and  chil- 
dren, 887. 
general  classification  of  these  statutes,  887a. 
criminal  liability  of  an  employer  for  a  violation  of  statutes  limiting 

the  hours  of  work,  888. 
criminal  liability  of  employees,  889. 
waiver  of  a  statutory  protection,  890. 
constitutionality  of  statutes  relative  to,  2796,  2804,  2829-2831. 
effect  of  statutes  upon  the  right  to  recover  remuneration, 
effect  of  penal  statutes  of  a  prohibitory  tenor, 
in  general,  891,  a. 
enactments  explicitly  authorizing  recovery  in  respect  of  overtime, 

891,  6. 

effect  of  statutes  which  are  merely  declaratory, 

statutes  which  expressly  provide  that  additional  remuneration  shall 
be  paid  for  overtime,  892,  a. 

statutes  which  except  from  their  purview  cases  in  which  the  hours  of 
labor  have  been  fixed  by  stipulations  between  the  parties,  892, 
5. 

statutes  which  contain  no  exceptive  clause  relative  to  express  stipu- 
lations, 892,  0. 

statutes  which  authorise  stipulations  as  to  remuneration  for  over- 
time,  892,   d. 

right  of  employer  to  offset  in  respect  to  previous  deficit  of  time, 

892,  e. 
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iiumanitariajSt  doctrine. 

applicability  of,  to  master  and  servant  cases,   1241. 

HUNTING. 

liability  of  master  for  negligence  of  servant  employed  in  hunting  expedition, 
to  person  to  whom  he  owes  no  contractual  duty,  2326. 

HUSBAND  AND  WIFE. 
§  1.  Jn  general. 

validity  of  contracts  of  employment  made  between,  124,  6. 

wife  not  entitled  to  recover  for  services  in  aid  of  performance  of  contract  for 

hire  of  husband,  544,  note  7. 
recovery  on  quantum  meruit  by  wife  for  services  rendered  in  furtherance  of 

a  contract  of  hire  of  claimant's  husband,  544,  e. 
rights  of  creditors  of  husband  of  party  who  rendered  services  to  a  member 

of  her  family,  609,  u. 
contractual  renunciation  of  marital  right  in  cases  not  controlled  by  statu- 
tory provisions  as  affecting  the  right  to  sue  for  the  earnings  of 

it   married   woman,    629. 
right  of  husband  to  claim  statutory  preference  in  respect  of  wages  accruing 

to  wife,  728. 
rule  that  master  is  liable  for  the  torts  of  servant  negligently  hired  by  the 

master  not  applicable  where  servant  is  husband  of  the  master, 

2222,  c. 
§  2.  Liability  of  husband  for  tortious  acts  of  his  wife. 
doctrine  in  common-law  jurisdictions,  2266. 
doctrine  in  civil-law  jurisdictions,  2267. 
§  3.  Liability  to  husband  for  tortious  injury  to  mfe, 
the  rule  of  liability,  2650. 
death  of  wife,  2651. 
pleading,  2652. 
damages,  2653. 

HUSBANDRY,  SERVANT  IN. 

who  is,  under  master  and  servant  statutes,  1968,  d. 

HYDRAULIC  PRESSURE. 

imputed  knowledge  of  servant  of  risks  due  to  hydraulic  pressure,  1314,  note 
2   (pp). 

I 

ICE. 

master's  liability  for  injuries  caused  by  defective  supports  to  ice,  996    note 

1    (d). 
assumption  of  risks  of  conditions  due  to  deposits  of,  1180,  note  2   (f). 
assumption  of  risks  incident  to  the  handling  of,  1173,  note  1   (i). 
imputed  knowledge  of  servant  as  to  the  dangers  caused  by  the  formation  of 

ice,  1321,  note  1    (k). 
imputed  knowledge  of  servant  as  to  risks  due  to  defective  ice  tongs,  1314 

note  2   (y). 
commercial  ice  house  as  place  within  the  factory  acts,  1874,  note  9. 
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ICE —  ( continued ) . 

appliances  used  to  gather  natural  ice  as  place  within  scope  of  factory  acts, 
1874,  note  10. 

IDAHO. 

vice   principalship   determined  with   reference  to  the   character   of   the   act, 

1479,  note  3. 
effect  of  averment  in  complaint  for  personal  injuries  by  servant  of  his  freedom 

from  contributory  negligence,  1630,  note  3. 
liability  of  carrier  for  wilful  tort  of  servant  on  passenger,  2416. 
statutes, 

as  to  constitutionality  of  these  statutes,   see  Constitutional   Law. 
affording  a  preference  to  claims  for  wages  in  certain  contingencies,  726. 
affording   a    preference    to   wages    in   the   administration    of   decedents' 

estates,  744. 
creating  absolute  lien  for  wages,  750. 
providing  for  an  exemption  of  earnings,  797. 

permitting  claims  for  labor  to  be  enforced  against  exempt  property,  817. 
relative  to  hours  of  labor  upon  public  work,  884. 
relative  to  the  working  hours  of  women  and  children,  887. 
relative  to  the  protection  of  employees  against  fire,  1860. 
relative  to  the  health  and  safety  of  employees  in  mines,  1883. 
restricting  the  employment  of  children,  1898. 

relating  to  arbitration  and  conciliation  of  labor  disputes,  summarized, 
2768. 

ILLEGAL  ACTS. 

liability  of  master  in  respect  of,  2241,  2241a. 

ILLEGAL  CONTRACT. 

no  justification  for  interference  with  another's  employment,  2674. 

ILLEGALITY. 

of  contract  for  wages,  see  Contract. 

of  occupation  as  affecting  servant's  right  of  recovery  for  injuries,  1240. 

ILLEGITIMATE  CHILD. 

presumption  that  there  was  no  intention  to  charge  for  services  rendered  by 

illegitimate  child  to  parent,  581,  u. 
as  dependent  under  the  English  compensation  act,  1826,  notes  3,  16. 
rights  of  mother  of,  under  statutes  relative  to  the  binding  of  apprentices, 
2088,  c. 

ILLINOIS. 

status  of  servant  receiving  share  of  profits,  69,  note  1;  70;  note  3. 

doctrine  of  constructive  service  in,  404,  note  1. 

doctrine  that  one  member  of  a  family  may  recover  for  services  rendered  to 

another  upon  proof  either  of  an  express  or  an  implied  contract, 

597,  note  1. 
doctrine  that  conformity  to  common  usage  is  not  conclusive  in  the  master's 

favor,  947,  note  7. 
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ILLINOIS—  { continued ) . 

confusion  of  assumption  of  risk  and  contributory  negligence,  1223,  note  3. 
assumption  of  extraordinary  risks   inferred  from  Icnowledge  thereof,   1182, 

note  1. 
assumption  of  risk  as  a  defense  to  tlie  master's  breach  of  a  specific  statutory 

duty,  1647a,  notes  2,  6. 
doctrine  as  to  contributory  negligence,  1228,  d. 
doctrine  as  to  contributory  negligence  where  servant  voluntarily  continues 

in  the  employment,  1211. 
burden  of  proof  as  to  servant's  contributory  negligence,  1609,  note  1   (a). 
common  employment,  identity  of  department  as  a  test  of,  1425,  note  3. 
certified  mine  managers   and   examiners   employed   pursuant  to   statute   as 

fellow  servants,  1435a,  note  7. 
summary  of  decisions  as  to  superior  servant  doctrine,  1478. 
vice  principaUhip   determined  with   reference  to  the  character   of   the   act, 

1479,  note  3. 
effect    of    delegation    of   personal    duties    to    independent    contractor,    1487, 

note  10. 
doctrine  that  knowledge   of  master   of  the   dangerous   conditions   must  be 
expressly  charged   in   complaint   against  him  for  personal  in- 
juries to  servant,  1628,  note  3. 
doctrine  that  an  express  allegation  of  the  master's  knowledge  of  dangerous 
conditions    is   not   necessary   in   servant's   action   for   personal 
injuries,  1628,  note  9. 
necessity  of  averment  of  servant's  ignorance  of  the  dangerous  conditions  in 

his  action  for  personal  injuries,  1629,  notes  2,  7. 
effect  of  averment   in   complaint   for   personal   injuries   by   servant   of   his 

freedom  from  contributory  negligence,  1630,  note  3. 
liability  of  master  for  wilful  torts  of  his  servant,  2239a,  note  2. 
doctrine  that  brakeman  has  no  implied  authority  to  eject  trespassers,  2353, 

note  2. 
liability  of  carrier  for  wilful  tort  of  servant  on  passenger,  2417. 
rule   as   to   nonliability   for   exemplary   damages   in   action   against   master 

for  tort  of  servant  in,  2553,  note  2. 
rules  as  to  general  liability  for  exemplary  damages  in  action  against  master 

for  tort  of  servant,  2555,  note  1. 
statutes, 

as  to  constitutionality  of  these  statutes,  see  Constitutional  Law. 
alien  labor  laws,  149,  b. 

expressly  or  impliedly  applicable  to  the  earnings  of  married  women,  623. 
relative  to  the  spearate  property  of  married  women  not  intended  to  de- 
prive husband  of  common-law  rights  in  respect  to  wife's  earn- 
ings, 662,  note  1. 
relative  to  the  assignment  of  wages,  664. 

affording  a  preference  to  claims  for  wages  in  certain  contingencies,  726. 
affording   a   preference   to   wages   in   the   administration   of   decedents' 

estates,  744. 
creating  absolute  lien  for  wages,  750. 
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ILLINOIS—  ( continued) . 

declaring  stockholders  to  be  individually  liable  fol-  the  wages  of  em- 
ployees, 770. 

enacted  especially  for  the  protection  of  laborers  employed  by  independ- 
ent contractors,  781. 

providing  for  an  exemption  of  earnings,  797. 

permitting  claims  for  labor  to  be  enforced  against  exempt  property,  817. 

designed  to  secure  the  payment  of  the  full  amount  of  wages  earned,  831. 

regulating  the  computation  of  wages  in  mines,  840. 

requiring  the  payment  of  wages  at  certain  times,  853. 

enabling  employees  to  recover  attorneys'  fees  and  special  penalties  in 
actions  for  wages,  867. 

relative  to  hours  of  labor  in  private  employments,  886. 

relative  to  the  working  hours  of  women  and  children,  887. 

abolishing  the  defense  of  assumption  of  risk,  1647,  note  9. 

text  of  compensation  act,  1852   (p.  5533). 

relative  to  the  safeguarding  of  moving  machinery  and  other  dangerous 
appliances,   1855. 

relative  to  the  safeguarding  of  dangerous  openings  and  the  lighting  of 
place  of  work,  1858. 

relative  to  the  protection  of  employees  against  fire,  1860. 

regulating  sanitary  conditions  of  place  of  work,  1862. 

relative  to  the  meals  of  employees,  1865. 

requiring  seats  for  female  employees,  1866,  note  3. 

relative  to  work  in  sweat  shops,  1867. 

establishments  embraced  within  the  factory  acts,  1874,  note  1. 

requiring  rolling  stock  on  railroads  to  be  equipped  with  safety  ap- 
pliances, 1878. 

requiring  vestibules  on  street  cars,  1881,  note  3. 

relative  to  the  health  and  safety  of  employees  i»  mines,  1883-1888,  1890. 

relative  to  the  safety  of  completed  buildings,  1892. 

relative  to  appliances  used  in  the  construction  of  buildings,  1892. 

restricting  the  employment  of  women,  1895. 

restricting  the  employment  of  children,  1898. 

relative  to  the  authentication  of  contract  of  apprenticeship  by  writing, 
2093,  note  2. 

relative  to  the  binding  of  poor  children  by  public  officers,  2105. 

relative  to  the  education  of  apprentices,  2158. 

relative  to  the  remuneration  of  apprentices,  2167. 

providing  for  the  release  of  master  or  apprentice,  2193. 

embodying  the  principle  respondeat  superior,  2263. 

Crim.  Code,  §  46,  punishing  a  conspiracy  to  interfere  with  another's 
exercise  of  his  trade  or  calling,  summarized  and  construed, 
2693,  d. 

relating  to  arbitration  and  conciliation  of  labor  disputes,  summarized, 
2768. 

ILLUMINATION. 

liability  of  railroad  company  for  failure  to  provide  lights  for  switches,  967, 
notes  15-18. 
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master's  liability  for  injuries  due  to  defective  lighting,  1005. 

duty  of  maintaining  adequate,  nondelegable,  1498,  note  6  (v). 

duty  to  keep  place  of  work  properly  lighted  as  detail  of  the  work,  1540,  note 

1    (r). 
assumption  of  risks  due  to  insufBcicnt  lighting,  1188,  note  1   (v). 
failure  of  the  servant  to  use  due  care  by  working  with  insufficient  light, 

1245,  note  1   (q). 
going  into  dangerous  places   in  the  dark  as  contributory  negligence,   1251 

(16). 
duty  of  servant  to  make   inquiry   with  reference  to   the  absence  of,   1334, 

note  1   (jj). 
proximate  cause  of  injuries  caused  by  want  of  proper  lighting,  1581,  note 

8    (h). 
statutes  relative  to  the  lighting  of  place  of  work,  1858. 
statutory  requirements  as  to,  in  mines,  1885. 

ILL  WILL. 

master's  liability  for  tort  of  servant  where  wrongful  act  was  prompted  by 
ill  will  of  servant,  2288,  note  4. 

IMITATION. 

of  union  labels,  see  Union  Labels. 

IMMORALITY. 

validity  of  contracts  of  employment  made  in  respect  to  sexual  immorality, 

123,  a. 
as  breach  of  servant's  duty,  295. 

IMPOSSIBILITY  OF  PERFORMANCE. 

of  contract,  caused  by  strike,  as  excuse  for  nonperformance,  2755. 

IMPRISONMENT. 

liability  of  master  for  false  imprisonment  by  servant,  see  Tort,  §  16. 

of  servant  as  terminating  contract  of  employment,  227. 

power  of  master  to  imprison  servant,  242,  u,. 

power  of  ship  owner's  agent  to  imprison  seaman,  245,  6. 

liability  of  servant  for  false,  2589,  note  8. 

liability  to  husband  for  false  imprisonment  of  wife,  2650,  note  10. 

IMPROVEMENTS. 

use  of,  on  only  portion  of  instrumentalities,  presumption  of  negligence,  934. 

master  not  bound  to  adopt  any  particular  mechanical  improvement,  931. 

master  not  bound  to  adopt  new  appliances,  935. 

unless  present  ones  arc  not  reasonably  safe,  936. 

or  are  specifically  defective,  937. 

or  the   risks   incident  to   using  present   ones   are  not   fully  understood  by 

servant,  938. 
in  plant  after  accident,  admissibility  of  evidence  of,  1591. 

IMPUTED  KNOWLEDGE. 

See  Knowledge  of  Master;  Knowledge  of  Servant. 
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IMPUTED  NEGLIGENCE, 
doctriae  of,  5S. 
when  negligence  of  another  is  imputable  to  servant,  1232. 

INCAPACITY. 

See  Competency. 

INCITING  STRIKE. 

as  a  violation  of  the  Canadian  industrial  disputes  investigation  act,  2716. 

INCOMPETENCY. 
See  Competency. 

INCONVENIENCE. 

as  element  modifying  master's  statutory  duty  to  guard  machinery,  185(i, 
note  43. 

INCREASE. 

in  amount  of  work  required,  as  justifying  strike,  2700. 
increase  of  wages  a  lawful  purpose  for  strike,  2700. 

INDEMNITY. 

duty  of  master  to  indemnify  servant  for  loss  from  compliance  with  order 
to  perform  an  unlawful  act,  253. 

duty  of  master  to  indemnify  servant  for  injiiries  received  in  the  course  of 
his  employment,  254. 

duty  of  servant  to  indemnify  master  for  loss  caused  to  third  persons  by 
misconduct,  287. 

duty  of  servant  to  indemnify  master  for  losses  caused  by  incompetency, 
294,  c. 

indemnifier  of  master  for  injuries  to  servant  not  jointly  liable  with  master 
for  such  injuries,  1613,  note  7. 

right  of  employer  to,  under  English  compensation  act,  1818,  1819. 

liability  of  defaulting  servant  to  master  for  consequences  of  servant's  negli- 
gence, 2231. 

INDEPENDENT  CONTRACTORS. 
§  1.  In  general. 

distinguished  from  servants,  64. 

servants  of,  not  servants  of  the  principal  employer,  34. 

effect  of  rule  on  right  of  recovery  in  actions  for  compensation,  35. 

in  actions  for  injuries  caused  by  the  wrongful  act  of  the  contractor's 

servants,  36. 
in  actions  based  upon  the  breach  of  one  of  the  characteristic  duties  of 

the  master,  38. 
in  actions  where  the  defense  of  common  employment  is  relied  upon,  39. 
eflFect  of  evidence  showing  that  the  servants  of  the  contractor  were  controlled 

by  the  principal  employer,  40. 
servant  of,  when  deemed  to  be  that  of  principal  employer,  41. 
cannot   recover   for   extra  work   occasioned   by   his   own   unskilfulnesia    553. 
note  5, 
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1 XDEPENDENT   COXTEACTOES—  ( continued ) . 

liability  for  wages  of  servant  as  between  principal  employer  and  independent 

contractor  at  whose  request  the  work  was  performed,  680. 
enforceability  of  lien  by  laborers  in  the  employ  of,  under  statutes  creating 

absolute  lien  for  wages,  754. 
as  parties  to  action  under  statute  creating  absolute  lien  for  Avages,  759,  c. 
right  of  servant  of  independent  contractor  to  assert  privilege  of  wages  in 
respect   of   property   of   the   principal   employer   under   Quebec 
statute  giving  privilege  of  wages,  767,  e. 
who  is,  within  the  purview  of  the  statutes  regulating  hours  of  labor,  885. 
master  not  bound  to   inform   servants   that  portion   of  the  work   is  under 

charge  of  independent   contractor,   1141,   note   4. 
liability  of  contractors  for  torts  of  their  servants  under  the  Eoman  law,  2251. 
§  2.  Status  of,  under  rules  governing  employers'  liability. 

duty  of  master  to  inspect  scaffolding  or  other  structure  erected  by,   1055, 

note  8. 
applicability   of    fellow    servant    doctrine   where    independent   contractor    is 

injured,  1416. 
doctrine  of  non-delegable  duties  not  applicable  in  actions  against  masters  by 

servants  of  independent  contractors,  1486. 
effect  of  delegation  of  personal  duties  of  master  to,  1487,  1488. 
Massachusetts  doctrine,  1489. 
§  3.  Applicability  of  master  and  servant  acts  to. 

generally  not  within  the  purview  of  statutes  regarding  the  obligations  of 
masters  to  their  servants,  1972-1974. 
statutes  relative  to  liens  and  preferences,  1972,  note  5  (a). 
statutes   making   individual   stockholders   individually   liable   for   labor 

debts,  1972,  note  5    (b). 
statutes  making  principal  employers  liable  for  wages  of  employees  of 

contractors,  1972,  note  5   (c). 
statutes  exempting  wages  from  attachment,  1972,  note  5   (d) 
statutes   permitting   claims   for   wages   to   be   enforced    against  exempt 

property,  1972,  note  5    (e). 
truck  acts,  1972,  note  5   (f). 

statutes  regulating  the  hours  of  labor,  1972,  note  5   (g). 
statutes    requiring   the   payment   of   wages   at   certain   intervals,    1972, 

note  5  ( h ) . 
statutes  providing  summary  remedies  as  between  certain  classes  of  em- 
ployers and  employees,  1972,  note  5  (i). 
statutes  relative  to  employers'  liability  for  injuries  received  by  servants, 
1972,  note  5   (j). 
servants  of  independent  contractors  generally  not  within  purview  of  statutes 

regarding  obligations  of  masters  to  their  servants,  1974. 
right  of  action  of,  under  the  employers'  liability  acts,  1724. 
right  of  action  by  servants  of  independent  contractors  under  the  employers' 

liability  acts,   1725. 
applicability  of  North  Carolina  fellow  servant  act  to  servants  of,  engaged  in 
lowering  grade  of  railroad,  1789,  note  6. 
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INDEPENDENT  CONTRACTORS—  ( con  tinned ) . 

liability  of  employer  to  servants  of,  under  English  compensation  act, 
in  general,  1815a,  a. 

"in  the  course  of  or  for  the  purposes  of  his  trade  or  business,"  1815a,  6. 
work  "undertaken  by  the  principal,"  1815a,  o. 
§  4.  Statv.tes  enacted  especially  for  the  protection  of  laborers  employed  iy  inde- 
pendent contractors. 
text  of  statutes,  781. 
constitutionality  of  statutes  rendering  principal  employers  personally  liable 

for  wages  of  laborers  hired  by  contractors,  2819. 
construction  and  operation  of  these  statutes, 

footing  on  which  the  statutes  should  be  construed,  782,  a. 
repeal  and  re-enactment  in  different  form,  effect  of,  782,  6. 
retroactive  operation,  782,  c. 
extent  of  the  liability  imposed  upon  the  principal  employer, 

principal  employer  not  liable  to  contractor  while  debts  to  laborers  are 

outstanding,  783,  a. 
classes  of  employers  liable,  783,  6. 

who  are  independent  contractors  within  the  statutes,  783,  c. 
statutory  bond  taken  from  contractor  for  the  payment  of  laborers,  783,  6. 
requirement  that  principal  employer  shall  be  notified  regarding  outstand- 
ing claims,  783,  e. 
liability  of  principal  employer  in  respect  of  percentage  of  contractor's 
remuneration  retained  until  the  completion  of  the  work,  783,  /. 
effect  of  statutes  as  regards  the  mutual  rights  and  liabilities  of  principal 

employers  and  contractors,  784. 
how  far  the  statutes  enure  to  the  benefit  of  subcontractors  and  their  servants, 

785. 
debts  within  the  scope  of  statutes,  786. 

priority  as  between  the  claims  of  laborers  and  other  parties,  787. 
procedure  and  practice, 
pleading,  788,  a. 

proper  tribunal  for  enforcement  of  claim,  788,  6. 

right  of  action  upon  bond  required  from  contractors  as  security  for  the 
payment  of  wages,  788,  c. 
defenses  available  to  the  principal  employer,  789. 
transferability  of  right  to  sue  under  these  statutes,  790. 

who   are   independent  contractors  within   the   statutes   enacted   specially   to 
protect  the  laborers  of  such  persons,  783,  c. 

INDIANA. 

status  of  servant  receiving  share  of  profits,  69,  note  1;  70,  note  3;  72,  note  3. 

doctrine  of  constructive  service  in,  404,  note  1. 

doctrine  that  one  member  of  a  family  may  recover  for  services  rendered  to 

another  upon  proof  either  of  an  express  or  an  implied  contract, 

597,  note  1. 
assumption  of  extraordinary  risks  inferred  from  knowledge  thereof,   1182, 

note  1. 
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doctrine  as  to  assumption  of  risks  in  action  for  injuries  received  by  servant 
in  obeying  an  order  to  perform  duties  outside  tlie  scope  of  the 
original  employment,  1389. 
assumption  of  risk  as  a  defense  to  the  master's  breach  of  a  specific  statutory 

duty,  1647a,  notes,  2.  0. 
confusion  of  assumption  of  risk  and  contributory  negligence,  1223,  note  3. 
servant's  violation  of  Sunday  law  as  contributory  negligence,  1240,  note  4. 
burden  of  proof  as  to  servant's  contributory  negligence,  1609,  note  1   (a). 
common  employment,  identity  of  department  as  test  of,  1425,  note  7. 
mining  boss  employed  pursuant  to  statute  as  fellovi'  servant,  1435a,  note  1. 
doctrine  that  general  manager  is  not  a  vice  principal,  1457,  note  6. 
summary  of  decisions  as  to  superior  servant  doctrine,  1478. 
vice  principalship   determined   with   reference  to   the  character   of   the   act, 

1479,  note  3. 
theory  that  master  is  never  liable  for  negligence  in  regard  to  inspection  and 

repair,  1549,  note  1. 
receiver  as  defendant  in  action  under  statute  enacted  for  the  benefit  of  rail- 

vpay  employees,  1617. 
doctrine  that  knowledge  of  master  of  the  dangerous  conditions  must  be  ex- 
pressly charged  in  complaint  against  him  for  personal  injuries 
to  servant,  1628,  note  3. 
doctrine  that  an  express  allegation  of  the  master's  knowledge  of  dangerous 
conditions   is   not   necessary   in    servant's    action   for    personal 
injuries,  1628,  note  9. 
necessity  of  averment  of  servant's  ignorance  of  the  dangerous  conditions  in 

his  action  for  personal  injuries,  1629,  note  2. 
effect   of   averment   in   complaint   for   personal   injuries   by    servant   of   his 

freedom  from  contributory  negligence,   1630,  notes  2,   3. 
liability  of  master  for  wilful  torts  of  his  servant,  2239a,  note  2. 
liability  of  carrier  for  wilful  tort  of  servant  on  passenger,  2418. 
rule  as  to  general  liability  for  exemplary  damages  in  action  against  master 

for  tort  of  servant,  2555,  note  1. 
.statutes, 

as  to  constitutionality  of  these  statutes,  see  Constitutional  Law. 
alien  labor  law,  149,  b. 

expressly  or  impliedly  applicable  to  the  earnings  of  married  women,  623. 
afi'ording  a  preference  to  claims  for  wages  in  certain  contingencies,  726. 
creating  absolute  lien  for  wages,  750. 

relative  to  the  separate  property  of  married  women  not  intended  to  de- 
prive husband  of  common-law  rights  in  respect  to  wife's  earn- 
ings, 662,  note  1. 
relative  to  the  assignment  of  wages,  664. 

declaring  stockholders  to  be   individually  liable  for  the  wages   of  em- 
ployees, 770. 
enacted  especially  for  the  protection  of  laborers  employed  by  indepenJent 

contractors,  781. 
providing  for  an  exemption  of  earnings,  797. 
permitting  claims  for  labor  to  be  enforced  against  exempt  property,  817. 
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designed  to  secure  the  payment  of  the  full  amount  of  wages  earned,  831. 

regulating  the  computation  of  wages  in  mines,  840. 

regulating  the  rate  of  wages  of  employees  of  the  state  or  a  political  sub- 
division thereof,  847. 

requiring  the  payment  of  wages  at  certain  times,  853. 

enaJjling  employees  to  recover  attorneys'   fees  and  special   penalties  in 
actions  for  wages,  867. 

requiring  notice  to  be  given  of  a  change  in  the  rate  of  wages,  871. 

relative  to  hours  of  labor  upon  public  work,  884. 

relative  to  hours  of  labor  in  private  employments,  886. 

relative  to  the  working  hours  of  women  and  children,  887. 

expressly  providing  that  contributory  negligence  shall  be  a  defense,  1648, 
note  1. 

employers'  liability  act,  1660. 

relative  to  the  safeguarding  of  moving  machinery  and  other  dangerous 
appliances,  1855. 

relative  to  the  safety  of  steam  boilers,  1857,  a,. 

relative  to  the  strength  and  safety  of  elevators,  1857,  b. 

relative  to  the  safeguarding  of  dangerous  openings  and  the  lighting  of 
place  of  work,  ]858. 

relative  to  the  protection  of  employees  against  fire,  1860. 

r^ulating  sanitary  conditions  of  place  of  work,  1862. 

relative  to  the  sanitary  conditions  of  bakeries,  1864. 

requiring  seats  for  female  employees,  1866,  note  3. 

relative  to  work  in  sweat  shops,  1867. 

relative  to  structures  above  or  beside  railroad  tracks,  1876,  a. 

relative  to  the  blocking  of  frogs,  guard  rails,  and  switches,  1877,  note  1. 

requiring   rolling   stock   on   railroads    to   be   equipped   with   safety   ap- 
pliances, 1878. 

regulating  the  number  of  men  forming  train  crews,  1880,  6. 

requiring  vestibules  on  street  cars,  1881,  note  3. 

relative  to  the  health  and  safety  of  employees  in  mines,  1883-1890. 

relative  to  appliances  used  in  the  construction  of  buildings,  1892. 

relative  to  the  laying  of  floors  in  the  construction  of  buildings,  1892a,  d. 

restricting  the  employment  of  women,  1895. 

restricting  the  employment  of  children,  1898. 

limiting  or  restricting  the  liability  of  employers  for  injuries  to  their 
employees,  1919,  note  9. 

requiring  master  to  give  character  to  servant,  2014,  note  2. 

relating  to  blacklisting,  2031,  note  3. 

relative  to  the  binding  of  apprentices,  2086. 

relative  to  apprenticeship   as  means  of  gaining  settlement  under  poor 
laws,  2063. 

requiring  indentures  of  apprenticeship  to  be  recorded,  2100,  note  6. 
relative  to  the  binding  of  poor  children  by  public  officers,  2105. 

relative   to  the  binding  of  poor   children   by  or   to  charitable   and   re- 
formatory institutions,  2111. 
relative  to  the  education  of  apprentices,  2158. 
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relative  to  the  remuneration  of  apprentices,  2167. 

providing  for  the  punishment  of  the  master  or  apprentice,  2193a. 

providing  for  the  release  of  master  or  apprentice,  2193. 

relative  to   proceedings   taken  for   the  protection   of   poor   apprentices, 

2193c. 
relating  to  arbitration  and  conciliation  of  labor  disputes,  summarized, 
2768. 

INDIAN  TEERITORY. 

assumption  of  risk  as  a  defense  to  the  master's  breach  of  a  specific  statutory 
duty,  1647a,  note  2. 

INDICTMENT. 

See  also  information. 

sufficiency  of,  for  infringement  of  union  label,  2790. 

sufficiency  of,   in   criminal  prosecutions  for   participation   in   strikes,   2716, 

note  1. 
sufficiency  of,  in  prosecution  for  violation  of  Mass.  Stat.  1876,  chap.  211,  §  2, 

2693,  o. 
sufficiency  of,  in  prosecution  for  violation  of  Miss.  Laws,  1898,  chap.  70,  p. 

87,  2693,  c. 
sufficiency  of,  under  Stat.  6  Geo.  IV.,  chap.  193,  §  3,  2693,  a. 
sufficiency  of,  under  Florida  Act  of  1893,  chap.  4144,  2693,  e. 

INDUCEMENT. 
See  Persuasion, 
as  to  inducing  discharge  see  Interference  with  Employment. 

INDUSTRIAL  AGREEMENT. 

must  be  binding  in  order  to  give  court  of  arbitration  jurisdiction  thereof, 
2772. 

INDUSTRIAL    ARBITRATION. 

See  Arbitration  and  Conciliation. 

INDUSTRIAL  DISPtTTES. 

arbitration  and  conciliation  of,  see  Arbitration  and  Conciliation, 
within  meaning  of  arbitration  laws,  2772. 

INDUSTRIAL   DISPUTES   INVESTIGATION   ACT,    1907. 
of  Dominion  of  Canada,  2769. 

INDUSTRIAL  MATTERS. 

what  are,  within  meaning  of  arbitration  laws,  2772. 

INDUSTRY. 

meaning  of  term  as  used  in  arbitration  and  conciliation  acts,  2772. 

INEXPERIENCE  OF  SERVANT. 
See  Knowledge  of  Servant. 
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INFA^^^s. 

See  also  Parent  and  Child. 

rights  and  obligations  of  minors  who  have  been  apprenticed,  see  Appren- 
tices. 
S  1.  In  general. 

validity  of  contracts  of  employment  made  by  or  in  behalf  of,  99-109. 

infancy  of  servant  as  affecting  restrictive  stipulations  in  contracts  of  em- 
ployment, 305. 

remedy  of  master  for  breach  of  contract  by  minor  servant,  311,  /. 

liability  of  minors  for  fraudulent  breach  of  contract  of  employment,  under 
American  statutes,  320,  i. 

statutes  regulating  the  working  hours  of,  887. 
§  2.  Infants  as  employers. 

in  general,  109. 

right  of  action  against  an  infant  employer  on  quantum-  meruit  for  wages 
where  an  express  agreement  was  made,  565. 

liability  of,  for  wages,  670. 

liability  of  infant  employers  under  the  employers'  liability  acts,  1608. 

validity  of  a  binding  of  an  apprentice  to,  2119. 
§  3.  Earnings  of  infants. 

application  of  doctrine  that  no  remuneration  is  recoverable  where  servant 
wrongfully  withdraws  from  the  employment,  496,  497. 

effect  of  minority  of  claimant  on  right  of  recovery  of  remuneration  for 
services  rendered  by  members  of  the  same  family  to  one 
another,  586. 

father  presumptively  entitled  to  earnings  of  minor  child,  635. 

rights  of  widowed  mother  of  child,  637. 

rights  of  mother  separated  from  or  deserted  by  husband,  638. 

rights  of  stepfather  of  child,  639. 

rights  of  person  to  whom  the  father  has  transferred  the  services  of  the 
child,  640. 

termination  of  parental  right  to  earnings  by  attainment  of  child's  ma- 
jority, 644. 

amount  of  wages   of  unemancipated  minor  recoverable  by  the  father,  450. 

— ^by  an  emancipated  minor,  451. 

parental  right  to  earnings  of,  under  the  law  of  Quebec,  641. 

marriage  of  minor,  how  far  it  affects  parental  right  to  earnings  of  child, 
under  the  common  law,  645,  a. 
under  the  civil  law,  645,  6. 

termination  of  parental  right  to  earnings  of  child  by  death  of  parent,  643. 

renunciation  of  parental  right  to  earnings  of  minor  child,  646-651. 

resumption  of  parental  right,  652. 

right  of  action  on  quantum  meruit  for  wages  where  an  express  agreement 
was  made  regarding  the  same  subject-matter, 
where  the  employer  was  an  infant,  565. 
where  the  employee  was  an  infant,  566. 

action  on  quantum  meruit  for  wages, 

admissibility  of  special  contract  to  show  value  of  services,  575. 
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set-oflf  or  counterclaim  in  respect  of  money  paid  or  property  transferred  to 

servant  as  a  defense  in  an  action  for  wages,  693,  6. 
defective  performance  of  contract,  how  far  a  ground  for  reducing  amount 

recoverable  in  an  action  for  wages,   700. 
statutes  prescribing  that  a  written  agreement  shall  be  made  as  to  rate  of 
minor's  wages,   877. 
§  4.  Capacity  for  appreciating  dangers  imputable  to  minor  servants. 
in  general,  1317. 
illustrative  cases, 

defective  railroad  tracks,  1318,  note  1    (a). 

obstructions   above   railway  tracks,   1318,  note   1    (b). 

construction  and  operation  of  railway  cars,  1318,  note  1    (c). 

push  cars,  1318,  note  1  (d). 

weight-sustaining  structures,  1318,  note  1   (e). 

dangerous  gangways,  1318,  note  1   (f). 

floors,  1318,  note  1    (g). 

slippery  surfaces,  1318,  note  1   (h), 

saws,  1318,  note  1   (i). 

planers  and  other  cutting  machinery,  1318,  note  1    (j). 

cogwheels  and  gearings,   1318,  note   1    (k). 

mangles  and  ironing  machines,  1318,  note  1    (1). 

other  machinery  with  revolving  rollers,  1318,  note  1   (m). 

shafts  and  set  screws,  1318,  note  1   (n). 

belting,  1318,  note  1    (o). 

pulleys,  1318,  note  1   (p). 

grinding  machines,  1318,  note  1   (q). 

carding  machines,  1318,  note  1,  (r). 

cotton  pickers,   1318,  note  1,    (s). 

machinery  operating  vertically,  1318,  note  1,   (t). 

machinery  in  cordage  factories,  1318,  note  1,    (u). 

thread-forming  machines,  1318,  note  1,   (v). 

sewing  machines,  1318,  note   1,    (w). 

risks  incurred  in  cleaning,  etc.,  machinery  in  motion,  1318.  note  1,   (x). 

air  suction  produced  by  moving  machinery,  1318,  note  1,   (y). 

handling  of  glass  bottles,  1318,  note  1,   (z). 

elevators,  1318,  note  1,   (aa). 

gates,  etc.,  working  on  hinges,  1318,  note  1,   (bb). 

chisels,   1318,  note  1,    (cc). 

claw-bars,  1318,  note  1,    (dd). 

hooks,  1318,  note  1,  <ee). 

lanterns,  1318,  note  1.    (ff). 

saddles  and  appurtenances,  1318,  note  1,    (gg). 

cleaning  of  waste  pipes,  1318,  note  1,    (hh). 

handling  of  heavy  objects,   1318,  note  1,    (ii). 

action  of  moisture  in  softening  timber,  1318,   note  1,    (jj). 

furnaces,  1318,  note  1    (kk). 

inflammable  fluids,  1318,  note  1    (11). 
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poisonous  vapors,  1318,  note  1    (mm), 
action  of  electricity,  1318,  note  1    (nn). 
operation  of  mines,  1318,  note  1(   oo). 
work  on  ships,  1318,  note  1   (pp). 
felling  trees,  1318,  note  1    (qq). 
effect  of  cases  discussed,   1319. 
§  5.  Master's    duty    of   instruction   considered   with   reference    to    the    servant's 
minority. 
in  general,  1154. 
no  duty  to  instruct  minors  as  to  risks  which  they  presumably  comprehend, 

1155. 
instruction  of  minors  considered  with  reference  to  their  age  merely,  1156. 
instruction  of  minors  considered  with  reference  to  their  experience,  1157. 
position  of  minor  servants  after  being  properly  instructed,  1158. 
§  6.  Employer's  liability  for  injuries  to — in  general. 

negligence  not  inferable  from  the  mere  employment  of  a  minor  to  do  danger- 
ous work,  912. 
liability  of  master  under  the  civil  law  for  putting  infant  at  very  dangerous 

work,  1982,  note  4. 
greater  care  to  be  exercised  for  the  protection  of  young  servants   than   of 

adults,  913. 
limits  of  this  obligation,  914. 

employment  of  minor  without  his  father's  consent,   effect  of,  915. 
duty  of  master  to  warn  minor  of  danger  of  unblocked  frogs,  968,  note  21. 
minority  of  servant  as  circumstance  bearing  upon  the  question  of  the  serv- 
ant's competency,  1089. 
sufficiency   of   instruction   of,    1160. 
minority  as  an  element  in  the  liability  of  the  master  for  injuries  to  servant 

while  working  outside  the  scope  of  his  employment,  1568. 
effect  of  general  statutes  forbidding  employment  of  children  under  certain 
age  upon  the  extent  of  the  employer's  liability,  1640,  note  1  (h). 
proximity   of  cause   where  injured  minor   is   employed   in  contravention   of 

statute,  1571a. 
minority   of   servant   as   affecting   validity   of   release   of   master's    liability 
for  injury  to  servant,  1937,  d. 
§  7.  Defenses  in  actions  against  employers  for  injuries  to  infants. 

acceptance  of  risks  by  minors  not  deemed  to  be  voluntary,  1201,  a. 
assumption  of  risk  as  affected  by  the  fact  that  the  servant  was  a  minor, 

1203,  1204. 
assumption  of  risk  as  a  defense  in  actions  under  statutes  prohibiting  the 

employment  of  minors  under  a  certain  age,  1647a,  c. 
minority  of  infant  servant  as  affecting  contributory  negligence,  1264. 
availability  of  defense  of  contributory  negligence  where  infant  is  employed 

in  violation  of  statute,  1649,  notes  4-7. 
applicability  of  the  fellow  servant  doctrine  to,  1412. 

minor    not   guilty    of    contributory    negligence    by    serving    in    employment 
under  statutory  age,  1240,  note  8. 
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§  8.  Statutory  provisions  restricting  employment  of. 

statutes  restricting  the  employment  of  children,  1898. 

validity  of  enactments  limiting  the  age  at  which  minors  may  be  employed, 

2838. 
validity  of  enactments  specifying  the  hours  of  labor  for  minors,  2839. 
construction  and  operation  of  these  enactments, 
in  general,  1899. 

persons  subject  to  the  statutory  duties  imposed,  1900. 
■what  constitutes  employment  within  the  meaning  of  the  statutes,  1901. 
descriptions  of  employment  to  which  the  statutes  apply,  1902. 
effect  of  misstatement  concerning  minor's  age,  1903. 
parent's  consent  to  illegal  employment  of  minor  child,  1904. 
contributory  negligence  as  a.  defense  where  child  is  employed  in  violation  of 

statute,  1649,  notes  4-9. 
mere  service   in  prohibited  employment  not   contributory   negligence,    1240, 
note  8. 
§  9.  Enticement  of  minor  servants. 

liability  for  enticing  and  harboring  unemancipated  minor,  2602,  note  9. 
liability  of  father  for  enticement  and  harboring  minor  son  who  had  been 

bound  as  apprentice,  2603,  note  5. 
liability  for  enticement  and  harboring  of  minor  child,  2605. 
liability  for  enticement  of,  under  duty  to  parent  or  contract  with  another, 
2617. 

INFLAMMABLE  SUBSTANCES. 

rule  that  care  exercised  by  persons  handling,  is  to  be  proportioned  to  the 
dangers  to  which  the  servant  is  exposed,  908,  note  9. 

master  bound  to  anticipate  that  certain  substances  will  ignite  under  cer- 
tain circumstances,   1041,  note  22. 

INFORMATION. 

See  also  Indictment. 

suflftoiency  of,  in  prosecution  under  Conn.  Gen.  Stat.  §  1296,  2693,  &. 
sufficiency  of,  in  prosecution  under  Stat.  6  Geo.  IV.,  chap.  129,  §  3,  2093,  a. 
sufficiency  of,  in  prosecution  for  violation  of  Tex.  Penal   Code,   art,   495b, 

2693,  c. 
sufficiency  of,  for  infringement  of  union  label,  2790. 

INGRESS  AND  EGRESS. 
See  also  Access, 
assumption  of  risk  from  want  of  means  of  egress  in  case  of  fire,  1187,  note 

1    (n). 
master's  duty  to  provide  safe  means  of,  1558. 
existence  of  relationship  of  master  and  servant,  while  latter  is  entering  or 

leaving  premises,  1558. 

INJUNCTIONS. 

for  matters  relating  to  the  violation  of  injunction  orders,  see  Contempt, 
enforcement  of  contracts  of  employment  in  equity,  see  Equity. 
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5  1.  In  general. 

against  arbitration  tribunal,  2780,  &. 
blacklisting, 

of  servant  by  lists  exchanged  between  different  employers,  2029,  d. 
boycotting, 

right  to  injunction,  generally,  2742,  a. 
of  employers,  2715,  a;  2742,  d. 
right  to  injunction, 

as   affected   by   libelous    character    of    publication,    2715,    b;    272S, 

2742  a. 
as  affected  by  criminal  character  of  act,   2742,  u. 
mere  existence  in  constitution  of  an  association  of  provisions  capable 

of  working  boycott  not  ground  for,  2742,  a. 
considerations  affecting  complainant's  right  to  relief,  2742,  6. 
parties  against  whom  will  lie,  2742,  u. 
extent  of  relief  granted,  2742,  d. 

should  be  limited  to  acts  of  commission,  2742,  d. 
against  displaying  placards  and  circulation  of  hand  bills  in  further- 
ance of  boycott,  2728,  2729. 
will   not   lie   against   publication   of   newspaper   merely   because   it 

contains  unfair  list,  2742,  d. 
publication  of  future  newspaper  articles  in  aid  of  boycott  will  not 

be  enjoined,  2742,  d. 
should   not   restrain   expression   of   opinion   of   complainant   or   his 
business,  2742,  d. 
order  not  indefinite  because  failing  to  enumerate  particular  acts   pro- 
hibited in  furtherance  of  boycott,  2742,  d. 
pleading  and  practice,  2741,  note  1    (b). 
eamp,  maintenance  of,  in  vicinity  for  purpose  of  coercing  employees,  2718. 
closed  shop  agreement,  2674. 
contracts,    injunction    against    violating    or    inducement    to    violate,    2690. 

2703,   a;   2715,   o;    2718. 
employment,  enjoining  Interference  with,  2791. 
enticement,  2612. 

handbills,  circulation  of,  in  furtherance  of  boycott,  2728,  2729. 
interference  with  one's  labor  supply,  2715. 

with  existing   or   prospective   employment,   2691. 

by  discharged  workmen  with  any  one  occupying  his  accustomed  place. 
2718. 
interstate  commerce,  to  prevent  obstruction  of,  by  strikers,  2715,  a. 
interstate  commerce  act,  violation  of,  2742,  a. 
intimidation  or  violence  directed  against  complainant's  employees,  2715,  a; 

2715,  e;  2718. 
labor  supply,   interference  with,  2715. 
mails  to  prevent  obstruction  of,  by  strikers,  2715,  a. 
newspaper  containing  unfair  list,  2742,  d. 

containing  articles  in  furtherance  of  boycott,  2742,  d. 
opinion,  expression  of,  not  enjoined,  2742,  d. 
>[.  &  S.  Vol.  VIII.— 615. 


;i82G  INDEX. 

{Itcfcreiiccs  arc  to  sections) 
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persuasion, 

to  induce  employees  to  break  their  contracts,  2715,  o. 

of  employee  to  violate  contract  in  furtherance  of  strike,  2703,  a, 

to  induce  workmen  to  strike  in  violation  of  contract,  2699. 

inducing  one's  employees  to  join  a  labor   organization   in   violation   of 

their  contracts,  2718. 
in  furtherance  of  unlawful  combination,  2703. 
picketing,  2706,  o;  2715,  a;  2715,  u. 

placards,  display  of,  in  furtherance  of  boycott,  2728,  2729. 
quitting  employment  in  violation  of  contract,  2699. 
receivers,  to  protect  property  in  custody  of,  2715,  o. 
strike  benefits,  2705,  2715,  a. 
strikes, 

right  to,  generally,  2715,  a. 

as  affected  by  criminal  character  of  act,  2715,  a. 

strike   to    compel    recognition    of    union    rule    limiting    number    of 

apprentices,  2715,  a. 
not  necessary  to  interposition  of  equity  that  coercion  in  furtherance 
of  strike  should  proceed  so  far  as  to  employ  physical  violence, 
2715,  a. 
persons  who  may  maintain  bill,  2715,  c. 
parties  against  whom  will  lie,  2715,  d. 
considerations   affecting   complainant's   right  to  relief,   in   strike   cases, 

2715,  6. 
extent  of  relief  granted  in  strike  cases,  2715,  note  35. 
against   acts    of    violence    or    intimidation    in   connection    with    strike, 

2715,  e. 
picketing,  2706,  o;  2715,  notes  6,  39,  40. 
payment  of  strike  benefits,  2705,  2715,  u,. 

against  obstruction   of   interstate   commerce  by   strikers,  2715,   o. 
against  obstruction  of  mails  by  strikers,  2715,  a. 
in  strike  cases  to  protect  property  in  custody  of  receiver,  2715,  a. 
matters  relating  to  temporary  injunctions,  2715,  note  1    (c). 
pleading  and  practice,  2715,  note  1. 
unfair  list,  putting  employers  on  2715,  a. 

publication  of  newspaper  containing,  not  enjoined,  2742,  d. 
union  labels,  infringement  of,  2785,  2789. 
as  affected  by  wording  of  label,  2792. 
violence,  2715,  a;  2715,  c;  2718. 
§  2.  Parties  having  stcmdinff  to  seek  relief. 

persons  who  may  maintain  bill  for  injunction  in  strike  cases,  2715,  c. 
right  of  employee  to,  against  operation  of  closed  shop  agreement,  2674. 
standing  of  manufacturer  to  enjoin  wrongful  use  of  union  label,  2785. 
individual   injured  by   violation   of   Federal   anti-trust  act  not   entitled  to, 
2715,  o;  2742,  a. 
%  3.  Considerations  affecting  grant  of  relief. 

criminal  liability  of  defendant  not  an  adequate  remedy  at  la^y.  2715,  a. 
binding  over  to  keep  the  peace  not  an  adequate  remedy  at  law,  2715,  u,. 
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against  publication  of  statements  damaging  complainant's  business  not  pre- 
cluded by  rule  that  equity  will  not  enjoin  libel,  2713,  a. 
will    issue    against    words    or    writings    in    furtherance    of   boycott,    though 

libelous,  2728,  2742,  o. 
against  acts  punishable  criminally,  2715,  a. 

not  precluded  by  constitutional  guaranty  of  jury  trial,  2715,  o. 
will    issue   against  acts   in   furtherance   of   boycott   though   also   punishable 

as  crimes,  2742,  a. 
not    denied   because    complainant   is    a   member   of    an    illegal    combination, 

2715,  ft. 
against  boycott,  right  to,  not  affected  by  fact  that  plaintiff  is  a  member  of 

a  combination  in  restraint  of  trade,  2742,  6. 
against  use  of  circulars  in  furtherance  of  boycott  not  granted  where  com- 
plainant has  employed  similar  method,  2742,  6. 
not   denied   because   complainant   has   entered   into   combination   to   depress 

wages,  2715,  6. 
not  denied  because  complainant  lias  violated  some  irrelevant  statutory  pro- 
visions, 2715,  6. 
violation  by  employer  of  agreement  as  to  length  of  working  day  as  defense 

to  action  for  injunction  in  strike  ease,  2715,  6. 
effect  of  termination  of  strike  pendente  lite  on  right  to,  2715  note  1   (c). 
against  unlawful  acts  in  furtherance  of  strikes,  will  not  issue  in  the  absence 

of  proof  of   irreparable  injury,  2715,  u. 
will  not  issue  in  strike  case  where  acts  complained  of  ceased  prior  to  filing 

of  complaint,  2715,  a. 
will  not  be  granted  because  of  single  act  of  trespass,  2715,  a. 
right  to,  for  protection  of  union  label,  as  affected  by  wording  of  label,  2792. 
§  4.  Parties  against  whom  granted. 
in  boycott  cases,  2742,  o. 
in  strike  cases,  2715,  d. 
;;  5.  Preliminary  and  interlocutory  injunctions. 

matters  relating  to  grant  or  continuance  of  temporary  injunction  in  strike 
cases,  2715,  note  1    (e). 
§  6.  Procedure. 

j-ulRciency  of  bill  for,  in  action  to  enjoin  boycotting,  2741,  note  1    (b). 
pleading  and  practice  in  strike  eases,  2715,  note  1. 
sufKciency  of  bill,  2715,  note  1    (a). 
sufficiency  of  answer  in,  2715,  note  1    (b). 

INJURY. 

to  servant  as  affecting  his  competency,  1084. 

to  plaintiff  as  an  essential  element  in  action  for  enticement,  2607. 

INNKEEPERS. 

liability   of  innkeepers  for   torts  of  their   servants  under  the  Roman  law, 

2251,  6. 
liability  of,  for  assault  committed  by  servants  on  guests,  2457. 
civil  liability  of,  in  respect  of  larceny  by  servant,  2488. 
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liability  of,  for  negligence  of  their  servants, 

in  respect  of  the  property  of  guests,  2337,  a. 

in  respect  of  the  persons  of  their  guests,  2337,  5. 

INSANE. 

See  Competency. 

INSANITY. 

See  Competency. 

INSOLENCE. 

duty  of  servant  to  refrain  from,  299. 

INSOLVENCY. 

of  employer  as  terminating  contract  of  employment,  224,  224a,  225. 

equitable  preference  of  the  wages  of  employees  of  insolvent  railroad  com- 
panies, 464. 

as  occurrence  calling  the  statutory  preference  for  wages  into  operation, 
730,  a. 

INSPECTION. 

§  1.  Duty  of,  in  general. 

master's  duty  in  regard  to  the  inspection  of  simple  tools,  924a,  note  4. 
duty  of  master  to  inquire  into  the  fitness  of  a  servant  at  the  time  he   is 

hired,  1097. 
duty  of  master  to  keep  himself  informed  as  to  the  fitness  of  servant  already 

in  his  employment,  1098. 
assumption  of  risks  of  injuries  caused  by  failure  to  inspect,  1180,  note  2  (1). 
servant's  assumption  of  risk  of  master's  negligent  methods  of,  1189. 
duty  of,  nondelegable,  1500-1514. 

theory  that  the  liability  of  the  master  depends  upon  the  subject-matter  of 
the  inspection,  1550. 
inspection  and  repair  of  railroad  tracks,  1550,  note  4    (a). 
inspection  and  repair  of  rolling-stock,  1550,  note  4   (b). 
inspection    of    rolling-stock   belonging   to    other   companies,    1550,    note 

4   (c). 
inspection  and  repair  of  other  kinds  of  machinery,  1550,  note  4   (d). 
inspection  incidental  to  the  details  of  blasting  work,  1550,  note  4   (e). 
inspection  of  loads  on  railroad  cars,  1550,  note  4   (f). 
statutory  provisions  regarding  the  inspection  of  underground  workings.  1888. 
statutory  provisions  regarding  the  inspection  of  the  mechanical  appliances 

in  mines,   1888. 
duty  to  inspect  instrumentalities  during  progress  of  the  work  as  delegable 
duty,  1549,  1066. 
§  2.  Duty  of  inspection  when  instrumentalities  are  first  brought  into  use. 

rule  where  the  employer  is  himself  the  manufacturer  of  the  instrumentality. 

1054. 
rule  where  the  instrumentality  is  procured  by  purchase  or  otherwise  from 
another  person,  1055. 
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INSPECTION—  ( continued ) . 

§  3.  Duty  of  inspection  while  the  instrumentalities  are  in  use. 
in  general,  ]056. 
evidential  prerequisites  to  the  maintenance  of  an  action  based  on  the  failure 

to  inspect,  1057. 
no  negligence  inferable  where  a  defect  is  not  discoverable  by  a  reasonably 

careful   inspection,   1058. 
culpability  usually  inferable  where  the  master  has  made  no  inspection  of  an 

instrumentality,   1059. 
with  what  frequency  inspection  should  be  made,  1060. 

specific  circumstances  putting  an  employer  upon  inquiry  as  to  the  condition 
of  instrumentalities, 
external  appearance  of  instrumentality,  lOGl,  u,. 
unsatisfactory    operation    of    instrumentalities    prior    to    the    accident, 

1061,  6. 
length  of  time  an  instrumentality  has  been  in  use,  1061,  c. 
operation  of  physical  laws,  1061,  d. 

accidents  subjecting  instrumentalities  to  extraordinary  strains,  1061,  e. 
inexperience  of  employees  who  erected  an  appliance,  1061,  /. 
sufficiency  of  the  inspection, 
in  general,  1062. 

nature  of  the  inspection  required,  1063. 
limits  of  the  master's  duty  in  regard  to  inspection,  1064. 
common  usage  as  a  test  of  the  adequacy  of  an  inspection,  1065. 
duty  of  inspection  with  regard  to  conditions  arising  from  the  progress  of 

the  work,   1066,   1549. 
inspection  by  parties  other  than  the  proprietor  himself,  effect  of, 
public  officials,  1067,  a. 
manufacturer,  1067,  6. 
another  manufacturer,  1067,  c. 
§  4.  Servant's  duty  as  regards  inspection. 

servant  not  ordinarily  charged  with  duty  of  inspection,  1330. 
rationale  of  the  doctrine, 

servant  not  bound  to  take  notice  of  concealed  defects,  1331,  a. 
different  standards  of  care  in  the  case  of  master  and  servant,  1331,  6. 
servant   entitled  to   assume  that  the  master   has  performed  his  duties 
properly,  1331,  c. 
doctrine  considered  with  reference  to  the  sufficiency  of  the  complaint,  1332. 
doctrine  considered  with  reference  to  the  propriety  of  the  instructions,  1333. 
decisions  illustrative  of  the  doctrine,  1334. 
doctrine  considered   in  relation  to  the   servant's  opportunity  of  knowledge, 

1335. 
limits  of  the  servant's  exemption  from  the  duty  of  inspection, 
in  general,  1336. 
when   duty   of    inspection   predicable   from    circumstances   indicative   of 

danger,  1337. 
when  duty  inferable  from  the  nature  of  the  functions  discharged  by  the 

servant,  1338. 
when  this  inference  is  not  drawn,  1339. 
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duty  of  inspection  under  rules,  orders,  and  contracts,  1340. 
limits  of  this  duty,  1341. 
violation  of  rule  requiring  that  appliances  shall  be  inspected  by  employees 

as  contributory  negligence,  1282   (8). 
employers'   liability   act  does  not   impose  upon  servant  the   duty   of,   16S0, 
note  11a. 

IXSTRUCTION  OF  SERVANT. 
§  1.  General  principles  relative  to. 

duty  of  master  to  instruct  and  warn  servants  in  general,  1141. 

necessity  of  showing  master's  knowledge  of  the  abnormal  conditions,  1142. 

instruction  unnecessary  as  to  dangers  actually  known  to  servant,  J14:J. 

instruction  unnecessary  as  to  dangers,  knowledge  of  which  is  imputable  to 
servant,  1144. 

duty  of  instruction  in  respect  to  ordinary  risks,  1145. 

duty  of  instruction  in  respect  to  extraordinary  risks,  1146. 

servant  must  comprehend  danger  as  well  as  the  conditions  which  give  rise 
to  it,  1147. 

necessity  of  showing  master's  knowledge  of  servant's  ignorance  of  the  dan- 
ger, 1148. 

relation  of  duty  of  instruction  to  the  defenses  of  assumption  of  risk  and 
contributory  negligence,   1149. 

relation  of  duty  of  instruction  to  the  duty  of  employing  competent  servants, 
1150. 

relation   of   the   duty   of   the   master   to   promulgate   rules   to   the   duty    uf 
instruction,  1116. 

master's  duty  to  instruct  servant  in  the  use  of  a  simple  tool,  924a,  note  0. 

failure  to  give  instruction  as  detail  of  the  work,  1539. 

duty  to  warn  as  to  permanent  dangers,  nondelegable,  1508. 

duty  to  warn  as  to  dangers  added  after  employment  began,  1509. 

master's  duty  of,  under  the  civil  law,  1982. 
§  2.  Duty  of  instruction  considered   with   reference   to   the  easperience   or   inex- 
perience of  the  servant. 

in  general,  1151. 

servant's  experience,  deductions  from,  1152. 

servant's  inexperience,  deductions  from,   1153. 
§  3.  Duty  of  instruction  considered  with  reference  to  the  servomfs  minority. 

in  general,  1154. 

no  duty  to  instruct  minors  as  to  risks  which  they  presumably  comprehend, 
1155. 

instruction  of  minors  considered  with  reference  merely  to  their  age,  1156. 

instruction  of  minors  considered  with  reference  to  their  experience,  1157. 

position  of  minor  servants  after  being  properly  instructed,  1158. 
§  4.  Sufficiency  of  instruction. 

in  general,  1159. 

what  particularity  in  the  instruction  is  obligatory,  1160. 

adequacy  of  means  by  which  the  instruction  is  conveyed  to  the  servant,  1161. 
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See  Trial. 

INSTRUMENTALITIES. 

for  injuries  caused  by  simple  instrumentalities,  see  Simple  Tools. 

assumption  of  risks  from,  see  Assumption  of  Risks. 
§  1.  In  general. 

analysis  of  master's  duty  as  to,  899. 

right  of  master  to  rely  upon  recommendation  of  persons  of  skill  and  ex- 
perience, 910. 

master's  liability  for  total  failure  to  furnish  necessary  instrumentalities, 
916. 

must  be  reasonably  safe,  917,  918. 

constructed  pursuant  to  statute  or  agreement  must  be  reasonably  safe,  917, 
notes  9,  10,  11. 

modes  of  expressing  the  master's  duties  in  respect  to  plant,  917,  918. 

master  bound  to  remedy  dangerous  conditions  in  respect  to,  918. 

master  not  bound  to  insure  his  servant's  safety,  919. 

master's  duties  in  respect  thereto  limited  by  the  uses  for  which  they  were 
designed,  921,  922. 

effect  of  diversion  of,  to  new  uses  by  the  master  himself  or  with  his  con- 
sent,  923. 

master's  duty  toward  servant  engaged  in  construction,  alteration,  or  repair 
of,  not  as  great  as  when  servant  is  using  completed  instru- 
mentalities, 924. 

master's  duty  in  respect  to  simple  tools,  924a. 

master  not  bound  to  adopt  any  particular  ones,  931. 

— new  ones,  935. 

negligence  not  inferable  from  the  use  of  dissimilar  appliances  for  the  same 
purpose,  934. 

master's  duty  in  respect  to  introducing  new  appliances,  935. 

doctrine  that  master  may  do  business  in  his  own  way  not  applicable  where 
instrumentalities  are  not   safe,   936. 

— nor  where  they  are  specifically  defective,  937. 

— nor  where  the  risks  incident  to  using  them  were  not  fully  understood  bv 
the  injured  person,  938. 

adoption  of  instrumentalities  in  common  use  as  proof  of  freedom  from 
negligence,  940. 

negligence  not  inferable  simply  from  fact  that  instrumentality  adopted  was 
not  one  in  common  use,  946. 

negligence  not  predicable  of  the  failure  to  adopt  instrumentalities  not  in 
general  use,  948. 

proof  of  nonconformity  to  common  usage  warrants  inference  of  negligence, 
949. 

manner  in  which  instrumentalities  discharge  their  functions  prior  to  the 
accident  as  element  determining  master's  knowledge  of  defects 
therein,  1035. 

previous  satisfactory  operation  of  the  instrumentality  as  element  showing 
master's  knowledge  of  defects  therein,  1030. 
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previous  unsatisfactory  operation   of  instrumentality  as  element  tending  to 

show  master's  knowledge  of  defects  therein,  1037. 

previous   unsatisfactory    operation   of    other   instrumentalities   of    the    sanip 

kind  as  element  tending  to  show  master's  knowledge  of  defects 

in  appliance  in  question,  1038. 

external  appearance  of,  circumstance  putting  employer  upon  inquiry,  106],  a. 

unsatisfactory  operation  of,  as  circumstance  tending  to  put  employer  upon 

inquiry,  1061,  6. 
length   of   time   instrumentality   has   been    in   use   as   circumstance   tending 

to  put  the  employer  on  inquiry,  1061,  c. 
master  bound  to  see  that  instrumentalities  are  properly  used,  1110,  1111. 
servant's    use    of   an    instrumentality    as    affecting   liability    of    master    for 

servant's  injuries,  1559,  1560. 
evidential  significance  of  the  condition  of  given  instrumentality  before  acci- 
dent, 1587. 
defective  condition  or  arrangement  of  inorganic  instrumentalities  as  proxi- 
mate cause  of  injury,  1570,  note  5  (b). 
train  conveying  employees  to  work  considered  as  instrumentality  of  the  busi- 
ness,  1555,  note  10. 
duty  of  master  as  to,  under  civil  law,  1978. 
§  2.  Injuries  cwused  by  conditions  of  a  normal  or  permanent  character. 
railway  tracks;  generally,  966. 

conditions  of  the  permanent  way  which  aflfect  the  safe  operation  of  trains, 
location  of  tracks,  967,  a. 
bridges,  967,  6. 

channels  for  the  discharge  of  surplus  water,  967,  o. 
switches  and  sidings,  967,  d. 
track  considered  as  a  footway  for  servants, 
location,  968,  a. 

roadbed  and  ties  considered  as  a  footway,  968,  6. 
frogs  and  guard  rails,  968,  c. 
side  tracks  and  yards,  968,  d. 
objects  alongside  and  dangerously  near  the  track, 
conditions  held  to  import  negligence,  969,  a. 
conditions  held  not  to  import  negligence,  969,  6. 
convenience  or  necessity  as  justifying  elements,  969.  u. 
employer's  liability  as  affected  by  the  probability  of  the  accident  which 
actually  occurred,  969,  d. 
objects  dangerous  to  employees  on  the  tops  of  cars, 
conditions  held  to  import  negligence,  970,  a. 
conditions  held  not  to  import  negligence,  970,  5. 
convenience  or  necessity  as  justifying  elements,  970,  o. 
want  of  fencing  of  railway  tracks,  971. 
coupling  appliances  of  railway  cars  and  locomotives,  972. 
other  parts  or  appurtenances  of  railway  cars  and  locomotives,  !J73. 
elevators,  974. 
unguarded  machinery;  generally, 

conditions  not  reasonabh   safe,  975,  a. 
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lXSTRUMENTALITIES—(  contmued) . 

liability   tested  by  the  servant's  knowledge  or   ignorance  of  the  condi- 
tions, 975,  6. 
liability  negatived  on  the  ground  that  a  master  may  carry  on  his  busi- 
ness in  his  ovs'n  way,  075,  c_-. 
conformity  or  nonconformity  to  usage,  97o,  d. 
the  probability  or  improbability  of  injury  resulting  from  the  machinery 

in  question,  975,  e. 
where  a  woman's  hair  is  caught  in  revolving  machinery,  975,  f. 
revolving  shafts,  976. 

employer's  liability  for  injuries  caused  by  various  other  mechanical  appli- 
ances, 977. 
structures,  978. 

unguarded  openings  in  floors,  open  hatchways,  etc.,  979. 
substances  generating  explosive  gases,  980. 
substances  giving  off  poisonous  fumes,  981. 
appliances  for  giving  servants  warning  of  danger,  982. 
§  3.  Injuries  caused  by  conditions  of  an  abnormal,  transitory,  or  sptyradk  char- 
acter. 
conditions  of  railway  tracks  and  appurtenances  by  which  the  safe  operation 

of  trains  is  affected,  983. 
tracks  considered  as  a  footway  for  servants, 
track  and  roadbed  itself,  984,  a. 
casual  obstructions  on  or  near  the  track,  984,  6. 
objects  dangerous  to  employees  in  moving  trains  or  cars, 
on  the  track,  985,  o. 
alongside  the  track,  985,  6. 
above  the  track,  985,  c. 
railway  fences,  986. 
rolling  stock  on  railways,  987. 
vehicles  other  than  those  used  on  railways,  988. 
appliances  designed  to  support  or  lift  hea\'y  objects,  989. 
elevators,  990. 

vessels  subjected  to  the  pressure  of  steam,  991. 
miscellaneous  appliances,  992. 
imperfect  attachment  of  parts  of  apparatus,  993. 
abnormal  movements  of  machinery,  994. 
changes  in  the  parts  of  machines,  995. 
structures,  996. 

injuries  caused  by  falling  rocks,  earth  slides,  etc.,  997. 
— by  other  heavy  substances,  998. 
unguarded  openings,  999. 
surface  of  paths,  floors,  etc.,  1000. 

conditions  exposing  a  servant  to  risk  of  injury  from  fire,  1001. 
— from  currents  of  electricity,  1002. 
— from  explosions,  lOOB. 

— from  dangerous  flui* — poisoned  drinking  water,  1004. 
— from  mines  floodingj  1004a. 
defective  lighting,  1005.  "^ 
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IXSTEIBIEXTALITIES— ( continued) . 
unseaworthy  ships,  1006. 
inadequate  ventilation,  1007. 
inadequate  protection  against  severe  cold,  1008. 
§  4.  Master's  obligation  as  to  condition  of  instrumentalities  deemed  continuov-s. 
in  general,  1009. 

duty  to  abandon  the  use  of  abnormally  dangerous  instrumentality,  1010. 
duty  to  remedy  defects  in  abnormally  dangerous  instrumentality,  1011. 
duty  to  change  the  position  of  dangerous  substances,  1012. 
duty  to  abstain  from  ordering  servants  to  work  in  positions  where  the  ab- 
normal conditions  will  endanger  them,  1013. 
duty  to  furnish  appliances  which  render  the  abnormal  conditions  less  dan- 
gerous, 1014. 
liability  of  master  after  the  remedy  has  been  applied,  1015. 
duty  to  warn  the  servant  as  to  the  existence  of  abnormal  dangers,  1010. 
duty  to  alter  improper  methods,  1017. 
§  5.  Master's    liability   as    affected    by    the   ownership    of    the   instrumentalities 
causing  the  injury. 
instrumentalities  both  owned  and  controlled  by  the  defendant  at  the  time 

of  the  accident,  1008. 
instrumentalities  which  belong  to  third  persons  and  become  active  for  mis- 
chief owing  to  the  negligence  of  master's  employees,  1069. 
instrumentalities   not   belonging   to   the   master   and   used   by   his  servants 
without  his  authority,  1070. 
obligation  of  receiving  company  to  inspect  foreign  cars,  1076. 
manner   in   which   foreign   cars   are   constructed,    how   far   a   source   of 

liability,   1077. 
effect  of  statutory  and  constitutional  provisions  requiring  railroad  com- 
panies to  transport  foreign  cars,  1078. 
instrumentalities  neither  owned  nor  controlled  by  the  defendant,  but  used 
by  his  direction, 
in  general,  1071. 

employer  held  not  to  be  liable,  1072. 
employer  held  to  be  liable,  1073. 
instrumentalities  not  owned  by  employer  but  controlled  by  him  and  used  as 

part  of  his  plant,  1074. 
liability  of  railroad  company  for  the  condition  of  cars  received  from  other 
roads, 
in  general,  1075. 
master's  ownership  of,  as  affecting  liability  for  tort  of  servant,  2281,  2281a. 
master's  liability  for  tort  of  servant  where  instrumentality  was  owned  by 
person  other  than  the  master,  2282. 

INSURANCE. 

retention  of  wages  by  employer  to  insure  himself  against  risks  due  to  injury 

tp  servant,  828,  d. 
admissibility  of  evidence  as  to  employer's  insuring  himself  against  injuries 
to   servants,    1593. 
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INSURANCE—  ( continued) . 

personal  liability  of  servant  for  acting  for  unlicensed  insurance  company, 

2582,  note  9. 
interference  with  another's  employment  by  declining  to  insure,  2675. 

INSURANCE  COMPANY. 

reasonableness  of  restrictive   stipulations  in  contract  of  employment,   307, 

note  1   (f). 
enactments  imposing  occupation  license  taxes  upon  agents  of  foreign  insur- 
ance companies,  2876,  d. 

INSURER. 

master  not  an  insurer  of  servant's  safety,  919. 

instructions  must  be  in  conformity  with  this  principle,  920. 

doctrine  that  master  is  not  insurer  of  servant's  safety  as  basis  of  rule  that 
master  may  do  business  in  his  own  way,  932,  c. 

relation  of  doctrine  declaring  master  not  to  be  an  insurer  to  doctrine  holding 
the  master  not  liable  for  defects  of  which  he  had  no  knowl- 
edge, 1026. 

employers'  liability  act  does  not  constitute  employer  insurer  of  servant's 
safety,  1675,  note  7. 

imposition  of  specific  statutory  duty  does  not  render  employer  an  insurer  of 
his  servant's   safety,  1911. 

binding  effect  of  rules  making  servants  insurers  of  their  own  safety,  1135. 

liability  for  procuring  injured  employee's  discharge  to  compel  release  of 
claim,  2677. 

INSTALMENTS. 

number  of  actions  maintainable  where  servant  is  suing  for  compensation 
upon  wrongful  dismissal,  337,  338. 

application  of  the  doctrine  that  no  compensation  is  recoverable  in  the  case 
of  a  rightfully  dismissed  servant  where  wages  are  payable  in 
instalments,  480. 

application  of  the  doctrine  that  no  remuneration  can  be  recovered  by  serv- 
ant wrongfully  withdrawing  from  the  employment  where  wages 
are  payable  in  instalments,  493. 

doctrine  that  value  of  services  rendered  up  to  the  time  of  the  wrongful 
withdrawal  from  the  contract  by  a  servant  is  recoverable,  503. 

INTEMPERANCE. 

See  Intoxicating  Liquors. 

INTENT. 

See  also  Intention;  Evil  Motive;  Malice;  Malevolence, 
criminal  liability  of  master  for  acts  of  servant  as  affected  by,  2573. 
proper  meaning  of  term,  2661. 

effect  of,  upon  liability  for  interference  with  another's  business,  2661. 
presumption  of  wrongful  intent  arising  where  breach  of  contract  is  induced, 
265S. 
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INTENTION. 

See  also  Evil  Motive;   Malice;   Malevolence;   and  Intent. 

distinguished  from  motive,  2666. 

as  element  of  tort  involved  in  wrongful  interference  with  another's  business^ 

2657. 
to  interfere  with  another's  employment  as  element  of  tort   involved,   2666> 

INTEREST. 

allowance  of  interest  on  servant's  claim  in  action  for  wrongful  dismissal, 

374. 
recovery  of,  in  action  by  servant  for  wages,  43.5. 
on  servant's  claim  in  action  on  quantum  meruit  for  wages,  578. 

INTERFERENCE   WITH  ANOTHER'S   BUSINESS   OR   EMPLOYilENT. 

for  matters  relating  to  interference  with  anotlier's  custom  or  patronage, 
see  Boycotting. 

for  matters  relating  to  interference  with  another's  labor  supply,  see  Entice- 
ment; Blacklisting;  Strikes;  and  Interference  with  Labor  Sup- 

for  matters  relating  to  interference  with  another's  employment,  see  Inter- 
ference with  Employment, 
introductory,  2654. 

right  to  immunity  from  interference  not  yet  clearly  defined,  2655. 
the  right  to  engage  in  a  lawful  business  or  occupation,  2655. 

includes  right  to  buy  as  well  as  to  sell,  2655. 
the  right  in  a  contract,  2656. 
nature  and  elements  of  the  tort  involved,  2657. 

intention  as  an  element,  2657. 

conspiracy   not  necessary   element,   2655. 
liability  for  interference  as  affected  by  nature  of  rights  interfered  with,  2658. 
liability  as  affected  by  character  of  means  used,  2659. 

exercise  of  absolute  right,  2659,  2662. 

coercive  effect  of  numbers,  2662. 
justification,  2660. 
effect  of  character  of  service  interfered  with  upon  liability  for  enticement, 

etc.,  2598,  2615. 
effect  of   motive   or   intent  upon   liability,  2661. 

no  exception  to  general  rule  that  motive  alone  is  not  actionable,  in  case 
of,  2661. 
effect  of  existence  of  combination, 

generally,  2662,  a. 

combinations  to  do  what  an  individual  may  lawfully  do,  2662,  &. 
criminal  liability,  2663. 

INTERFERENCE  WITH  COilMERCE. 
strike  for  purpose  of,  unlawful,  2700. 

INTERFERENCE  WITH  EMPLOYMENT  AS  A  WRONG  TO  THE  SERVANT. 
See  also  Interference  with  Another's  Business  or  Employment, 
interference   with   a   servant's  employment   as   a   wrong   to  the  master,   see 
Enticement;    Strikes. 
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INTERFERENCE  WITH  EMPLOYMENT  AS  A  WRONG  TO  THE  SERVANT 
—  (continued) . 

the  right  to  be  employed,  generally,  2665. 
a   property  right,   2665. 

extent  of  right  to   immunity   from   interference   with   employment,   not 
yet  defined,   2665. 
elements  of  tort  involved   in  unlawful  interference  with  another's  employ- 
ment,  2666. 
liability  as  affected  by  presence  or  absence  of  combination,  '2667. 
interference  with  employment, 
forms  of,  2664. 

by  act  lawful  in  itself  not  made  actionable  by  evil  motive,  2666. 
what  will  constitute  unlawful  means,   2666. 

acts  coercive  on  the  will,  2682. 
by  violence,  threats,  and  intimidation,  2668. 
by  fraud  or  misrepresentation,  2669. 

fraudulently   representing  that  former   employee   dishonorably   left 
his   employment,  2669. 
by  means  of  defamation,  2670. 
by  advice  and  persuasion,  2673. 

by  exercise  of  right  growing  out  of  ownership  or  control  of  property. 
2672. 
cutting  oflf  water  supply  of  mill,  2672. 
refusing  to  let  plaintii^'  come  upon  premises,  2672. 
by  exercise  of  right  growing  out  of  contract,  generally,  2673. 

exercise  of  contractual  right  to  say  who  shall  be  employed,  2673. 
operation  of  contract  between  employers  not  to  employ  the  otlier'g 

former  employees,  2673. 
by   operation   of   agreement   between   employers   making   release   of 
claim  against  the  other  a,  condition  of  employment,  2677. 
by   operation   of   closed   shop   agreement,   2674. 
by  exercise  of  right  to  refrain  from  contracting,  2675. 
declining  to  insure,  2675. 

refusing  to  continue  contract  with  employer,  2675. 
by  attempt  to  collect  debt,  2676. 
in  order  to  compel  release  of  claim,  2677. 
by  blacklisting,  2678. 

by  remonstrating  against  employment,  2679. 
by  reporting  misconduct,  2680. 
by  refusing  to  work  with  another, 
generally,  2681. 

for  purpose  of  forcing  him  to  join  union,  2682. 
by  enforcing  rules  of  union  against  member,  2683. 
justification  'for  interference, 

combination  to   procure  discharge   as  act   requiring  justification,  2667. 
absence  of  justification  an  element  of  tort  involved,  2666. 
circumstances  constituting,  cannot  be  defined,  2666. 
may  be  found  in  performance  of  duty  or  exercise  of  equal  or  superior 

right,    2666. 
one's  own  gratification  no  justification,  2666. 
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INTERFERENCE  WITH  EilPLGVMENT  AS  A  WRONG  TO  THE  SERVANT 
—  {continued) . 

strike   for   lawful   purpose,   as,   2666. 

interest  which  one  may  have   in  employment  of  competent  person  as, 

2679. 
employer's  desire  to  retain  employee,  as,  2666,  2679. 
dislike  will  not  justify  combination  to  procure  discharge,  2681. 
habits  or  conduct  or  character  as  justifying,  2681. 
right   of   competition   not,   for   interference   with   another's   contract  of 

employment,  2671. 
good  faith  not,  for   interference  with  performance  of  contract   of   em- 
ployment, 2671. 
belief  that  it  violates  previous  agreement  with  the  employer,  not,  where 

employment  is  for  a  definite  period,  2673. 
belief  that  plaintiff's  employment  violates  agreement  between  union  and 

employer,  not,  2671. 
procuring  discharge  in  violation  of  contract  not  justified  by  belief  that 

it  is  for  union's  interest,  2666. 
contract  to  employ  no  one   objectionable   to  union  as  justification   for 

discharge,  2682. 
existence  of  contract  with  employer  as  justifying  interference  with  an- 
other's employment,  2673. 
existence  of  voidable,   invalid  or   illegal   contract  of  apprenticeship   as 
justifying  interference  with  employment  by  another  of  alleged 
apprentice,  2673. 
contract  between  labor  association  and  employers'  association  requiring 
persons  employed   to  become  members   of   union   as   justifying 
interference  with  their  employment,  2674. 
interest  of  insurer  in  procuring  release  of  claim  by  injured  employee  as 
justifying  interference  with  employment,  2677. 
interference  as  an  act  of  competition,  2684. 
causal  connection  between  act  and  injury,  2685. 
liability  of  ofiicer  procuring  discharge  by  corporation,  2686. 
liability  of  corporation  for  interference  by  its  oflScers  while  acting  in  an- 
other capacity,  2687. 
scope  and  effect  of  statutes  legalizing  interference  with  another's   employ- 
ment, 2688. 
remedies  of  persons  aggrieved, 
actions  for  damages,  2689. 

right  of  action  based  on  statute  declaring  it  unlawful  to  combine 

for  purpose  of  interfering  with  another's  employment,  2689. 
right  of  action  where  employment  terminable  at  will,  2665. 
no  right  of  action  where  plaintiff  leaves  voluntarily,  2685. 
no  bar  to  action  that  plaintiff  has  obtained   another   position   at 

a  higher  salary,  2689. 
action  for  reinstatement  in  union  as  bar  to  subsequent  action  for 

damages  for  causing  discharge,  2683. 
liability  of  labor  organization  for  interfering  with  employment  of 
member,   where   he  has   not   exhausted   remedies   within   older. 
2683. 
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INTERFERENCE  WITH  EMPLOYMENT  AS  A  WRONG  TO  THE  SERVANT 
—  ( continued ) . 

measure  and  elements  of  damages,  2690. 

fact  that  employer  has  joined  association,  the  rules  of  which 
would  have  excluded  plaintiff  from  employment,  as  limit- 
ing amount  recoverable,  2690. 
obtaining  another  position  may  be  considered  in  mitigation  of 
damages,  2689. 
injunctive  relief,  2691. 
pleading  and  practice  in  actions  for  damages  or  injunctive  relief,  2689, 

note  5. 
admissibility  and  sufficiency  of  evidence,  2689,  note  5    (e). 
questions  for  court  or  jury, 

whether  act  of,  was  done  in  exercise  of  right  or  performance  of  duty 

as  question  of  law  or  fact,  2666. 
whether   railway   justified   in   requesting   union   depot  company   to 
refuse   re-employment  to  injured  employee  unless  he  shall  re- 
lease claim,  as  question  for  jury,  2677. 
whether   complaint   of  former  employer  against  plaintiff's  employ- 
ment by  another  is  actionable,  as  question  for  jury,  2679. 
combination    to    interfere   with    another's    employment    as   a   criminal    con- 
spiracy at  common  law,  2692. 
criminal  liability  under  statutes,  2693. 

INTERFERENCE  WITH  LABOR  SUPPLY. 

See  also  Enticement,  Strikes  and  Blacklisting, 
by  blacklisting  of  employer  or  employees,  2717. 
not  connected  with  a  general  dispute,  2718. 

INTERSTATE    COMMERCE. 

what  is,  under  Federal  employers'  liability  act,  1767,  note  14. 
what  is,  under  the  Federal  safety  appliance  acts,  1878a,  c. 
strike  as  an  unlawful  interference  with,  2709. 

INTERSTATE  COMMERCE  ACT. 

injunction  will  issue  to  prevent  violation  of,  2742,  a. 

violation  of,  by  refusal  of  railway  employees  to  handle  interstate  freight 
from  connecting  carrier,  2743. 

violation  of,  by  refusal  of  union  men  to  handle  interstate  freight  from  con- 
necting carrier,  2737. 

INTERURBAN  RAILROADS. 

as  within  the  Iowa  statute  abrogating  the  fellow  servant  rule,  1777,  note  3. 
as  railroads  within  the  Missouri  fellow  lervant  act,  1784,  note  4. 

INTERVENING  CAUSE. 
See  Causation. 

INTi:\HDATION. 

Sec  also  Threats, 
defined,  2727. 
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INTBIIDATIOX—  ( con  tinned ) . 

not  limited  to  threats  of  violence  or  of  physical  injury  to  person  or  property. 

2702,  2727. 
display  of  force  may  be,  2702. 
strike  order  may  amount  to,  2702. 
extent  of  fear  which  will  constitute,  2727. 
what  amounts  to,  within  meaning  of  English  Conspiracy  and  Protection  of 

Property  Act,  1875,  2(393,  b. 
interference  with  one's  business  or  employment  by,  unlawful,  2659. 
interference  with  another's  employment  by,  2668. 
in  furtherance  of  boycott,  2727,  2731. 

what  amounts  to,  to  be  determined  from  circumstances,  2727. 
may  not  be  employed  in  aid  of  strike,  2702. 

in  aid  of  strike,  not  justified  as  act  of  competition,  2711. 

not  justified  by  statute  peimitting  employees  to  combine  to  maintain  or 

advance  wages,  2702. 
what  will  amount  to,  in  furtherance  of  strike,  depends  on  circumstances, 

2702. 
injunction  against,  in  connection  with  strike,  2715,  e. 

IXTOXICATING  LIQUORS. 

use  of,  as  breach  of  servant's  duty  to  the  master,  298. 

recovery  by  father  of  remuneration  for  services  by  minor  son  in  unlawfully 

selling,  427,  note  7. 
effect  upon  master's  liability  of  intoxication  of  inspector  where  inspection  had 

been  properly  made,  ]0o6,  note  8. 
— as  circumstance  bearing  upon  the  question  of  a  servant's  competency,  1087. 
being  intoxicated  as  serious  and  wilful  misconduct  under  the  English  compen- 
sation act,  1809. 
statutes  forbidding  intoxication  of  railway  employees,  1879. 
liability  of  master   for   negligence  of  servant  in  places   where  intoxicating 
liquors  are  sold,  to  persons  to  whom  he  owes  no  contractual 
duty,  2324. 
personal  liability  of  servant  for  illegal  sale  of, 
in  general,  2581. 

liability  of  servant  of  unlicensed  master,  2582. 
liability  of  servant  of  purchaser,  2583. 

IXTEUDER. 

liability  of  master  for  tort  of  servant  to,  considered  with  reference  to  the 
nature  of  the  duty  owed,  2502. 

INVENTIONS  OF  EMPLOYEES. 

See  Product  of  Servant,  Eight  of  Master  in. 

INVITEE. 

liability  of  master  for  tort  of  servant  to,  considered  with  reference  to  the 
nature  of  the  duty  owed,  2.300. 

INVOLUNTARY. 

promise  to  repair  immaterial  where  servant's  employment  is  not,  1349,  note  5. 
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IOWA. 

status  of  servant  receiving  share  of  profits,  69,  note  1 ;  70,  note  3 ;  72,  note  3. 
allowance  of  claim  of  interest  in  action  on  quantum  meruit  for  wages,  578,  a. 
doctrine  that  one  member  of  a  family  may  recover  for  services  rendered  to 
another  upon  proof  either  of  an  express  or  an  implied  contract, 
597,  note  1. 
doctrine  that  conformity  to  common  usage  is  not  conclusive  in  the  master's 

favor,  947,  note  8. 
assumption   of  extraordinary  risks   inferred  from  knowledge  thereof,    1182, 

note  1. 
assumption  of  risk  as  a  defense  to  the  master's  breach  of  a  specific  statutory 

duty,  1647a,  notes  2,  6. 
confusion  of  assumption  of  risk  and  contributory  negligence,  1223,  note  3. 
servant's  violation  of  Sunday  law  as  contributory  negligence,  1240,  note  6. 
burden  of  proof  as  to  servant's  contributory  negligence,  1609,  note  1   (a). 
effect  of  delegation  of  personal  duties  to  independent  contractor,  1487,  note  11. 
vice  principalship  determined  with  reference  to  the  character  of  the  act,  1479, 

note  3. 
summary  of  decisions  as  to  superior  servant  doctrine,  1478. 
certified  mine  oflScials  as  fellow  servants,  1435a,  note  10. 

receiver  as  defendant  in  action  under  statute  enacted  for  the  benefit  of  rail- 
way employees,  1617. 
doctrine  that  an  express  allegation  of  the  master's  knowledge  of  dangerous 
conditions  is  not  necessary  in  servant's  action  for  personal  in- 
juries, 1628,  note  9. 
doctrine  that  brakeman  has  no  implied  authority  to  eject  trespassers,  2353, 

note  2. 
doctrine  that  brakeman  is  presumably  authorized  to  eject  trespassers,  2353, 

note  7. 
liability  of  carrier  for  wilful  tort  of  servant  on  passenger,  2419. 
rule  as  to  nonliability  for  exemplary  damages  in  action  against  master  for 

tort  of  servant  in,  2553,  note  2. 
statutes, 

as  to  constitutionality  of  these  statutes,  see  Constitutional  Law. 
expressly  or  impliedly  applicable  to  the  earnings  of  married  women,  623. 
relative  to  the  separate  property  of  married  women  not  intended  to  de- 
prive husband  of  common-law  rights  in  respect  to  wife's  earn- 
ings, 662,  note  1. 
affording  a  preference  to  claims  for  wages  in  certain  contingencies,  726. 
creating  absolute  lien  for  wages,  750. 
providing  for  an  exemption  of  earnings,  797. 
regulating  the  computation  of  wages  in  mines,  840. 
designed  to  secure  the  payment  of  the  full  amount  of  wages  earned,  831. 
requiring  the  payment  of  wages  at  certain  times,  853. 
relating  to  the  enforcement  of  judgments  for  wages,  870. 
relative  to  hours  of  labor  in  private  employments,  886. 
relative  to  the  working  hours  of  women  and  children,  887. 
abrogating  the  defense  of  common  employment,  1777,  1778. 
M.  &  S.  Vol.  VIII.— 616. 
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relative  to  the  safeguarding  of  moving  machinery  and  other  dangerous 

appliances,  1855. 
relative  to  the  protection  of  employees  against  fire,  1860. 
regulating  sanitary  conditions  of  place  of  work,  1862. 
requiring  seats  for  female  employees,  1866,  note  3. 

relative  to  the  blocking  of  frogs,  guard  rails,  and  svfitches,  1877,  note  1. 
requiring  rolling  stock  on  railroads  to  be  equipped  with  safety  appliances, 

1878. 
requiring  vestibules  on  street  cars,  1881,  note  3. 
relative  to  the  health  and  safety  of  employees  in  mines,  1883-1888. 
restricting  the  .employment  of  women,  1895. 
restricting  the  employment  of  children,  1898. 
relating  to  blacklisting,  2031,  note  3. 
relative  to  the  binding  of  apprentices,  2086. 

relative  to  the  binding  of  poor  children  by  public  officers,  2105. 
relative  to  the  binding  of  children  by  courts  or  court  officials,  2108. 
relative  to  the  education  of  apprentices,  2158. 
providing  for  the  release  of  master  or  apprentice,  2193. 
embodying  the  principle  respondeat  superior,  2262. 

IRELAND. 

See  also  United  Kingdom. 

doctrine  that  general  manager  is  not  a  vice  principal,  1457,  note  6. 

IRON. 

master  bound  to  anticipate  certain  kinds  of  strains  will  crystalize  iron,  1041, 

note  11. 
See  also  Molten  Metal. 

IRONING  MACHINES. 

imputed  knowledge  of  minor  servant  as  to  risks  from  operation  of,   1318, 

note  1   (1). 
See  also  Machinery. 

IRON  WORKS. 

servants  employed  in,  as  fellow  servants,  1432,  note  1    (r). 

ITALY. 

statutory  provisions   determining  extent  of  employer's  liability  for   injury 

to  servant,  1977,  note  1. 
availability  of  defense  of  common  employment,  1991,  c. 


JOINDER. 

of  master  and  person  who  contracts  to  indemnify  him  for  injuries  to  servant, 
1613,  note  7. 

of  negligent  coemployee  and  master  as  parties  defendant  in  action  for  in- 
juries to  servant,  1619,  1735. 
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of  negligent  employee  and  master  as  parties  defendant  in  action  for  tort 

of  servant,  2512,  2594. 
of  causes  of  action  under  the  diflferent  provisions  of  the  employers'  liability 

acts,  1737. 
of  causes  of  action  under  these  acts  and  other  statutes,  1739. 
of  counts  in  action  for  enticement  and  harboring,  2610, 

JOINTERS  AND  PLANERS. 
See  Machinery. 

JOURNEYMEN. 

who  are,  under  master  and  servant  statutes,  1958,  c;  1968,  e;   1969,  a. 

JUDGMENT. 

form  of,  in  actions  under  statutes  creating  absolute  liens  for  wages,  758,  k. 

for  wages,  statutes  relating  to  the  enforcement  of,  870. 

in  favor  of  servant  in  action  by  coservant  for  injuries  as  bar  to  recovery 

against  master,  1619. 
in  favor  of  servant  in  action  by  third  person  for  servant's  tort  as  bar  to 

recovery  against  master,  2564. 
judgment  against  master  for  tort  of  servant  as  basis  of  judgment  in  action 

by  master  against  servant  for  same  tort,  2595,  note  8. 

JUDICIAL  NOTICE. 

judicial  notice  in  actions  for  injuries  by  servants,  1598. 

JURISDICTION. 

in  action  by  servant  against  his  master  for  personal  injuries,  1620. 
of  courts  of  arbitration  of  industrial  disputes,  2773. 

of   courts   to   prevent   arbitration  tribunal  from   exceeding  its   jurisdiction, 
2780. 

JURY. 

doctrine  of  master's  right  to  do  business  in  his  own  way  rendered  necessary 

by  jury  system  of  trials,  932,  6. 
See  Questions  of  Law  and  Fact, 
constitutional  right  to  jury  trial,  see  Constitutional  Law. 

JUSTIFICATION. 

§  1.   Generally,  for  interference  with  another's  husiiiess  or  employment. 

in  action  for  enticement,  2600. 

meaning  of  term,  2660. 

circumstances  constituting,  cannot  be  satisfactorily  defined,  2660. 

must  cover  means  used  as  well  as  end  in  view,  2673. 

motive  as  important  in  ascertaining  existence  of,  2661. 

absence  of,  what  connotes,  2666. 

desire  to  promote  one's  own  welfare,  not  necessarily,  2666. 

good  faith  alone  insufficient,  2660. 

good  faith  not,  for  inducing  breach  of  contract,  2671. 

good  motive  as,  2661. 

one's   own  gratification  not,  2666. 
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remote  or   indirect  benefit  not,  2660. 

right  of   competition   as,   2660. 

sympathy  with  others  as  basis  of,  2660. 

for  knowingly  procuring  breach  of  contract,  2658. 

existence  of,  as  question  for  court  or  jury,  2660. 
§  2.  For  boycotting. 

publication  of  unfair  list  by  union  not  justifiable  as  act  of  competition,  2730. 

diversion  by  employer  of  employee's  patronage  from  another  as  act  of  compe- 
tion,   2744. 
§  3.  For  strikes. 

generally,  2700. 

absence  of  malice  or  ill-will  no  justification  for  strike  in  breach  of  contract, 
2699. 

lawful  object  of  strike  no  justification  for  unlawful  picketing,  2706,  u.. 

competition  no  justification  for  use  of  threats  and  intimidation  in  aid  of 
strike,  2711. 
§  4.  For  interfering  with  wnother's  employment. 

circumstances  constituting,  cannot  be  defined,  2666. 

may  be  found  in  performance  of  duty  or  exercise  of  an  equal  or  superior 
right,  2666. 

absence  of,  an  element  of  tort  involved  in  interference  with  another's  em- 
ployment, 2666. 

interference  with  another's  employment  as  an  act  of  competition,  2684. 

agreement  to  employ  no  one  objectionable  to  union,  as  justification  for 
discharge,  2682. 

existence  of  contract  with  employer  as  justifying  interference  with  another's 
employment,  2673. 

existence  of  voidable,  invalid,  or  illegal  contract  of  apprenticeship  as  justi- 
fying interference  with  employment  by  another  of  alleged  ap- 
prentice, 2673. 

illegal  contract  no  justification  for  interference  with  another's  employment, 
2674. 

interference  with  employment  for  definite  period  not  justified  by  belief  that 
it  violates  previous  agreement  with  the  employer,  2673. 

belief  that  plaintiff's  employment  violates  agreement  between  union  and  em- 
ployer not,  for  procuring  wrongful  discharge,  2671. 

competition  not,  for  inducing  breach  of  contract  of  employment,  2671. 

procuring  wrongful  discharge  not  justified  by  belief  that  it  is  for  union's 
interest,  2666. 

interest  which  one  may  have  in  employment  of  competent  person  as  justify- 
ing interference  with  another's  employment,  2679. 

habits  or  conduct  or  character  as  justifying  interference  with  employment, 
2681. 

dislike  not  founded  on  legitimate  cause,  not,  2681. 

interest  of  employer  to  retain  employee  as  justifying  interference  with  em- 
ployment by  another,  2679. 

interest  of  insurer  in  procuring  release  of  claim  by  injured  employee  as 
justifying  interference  with  employment,  2677. 
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KANSAS. 

status  of  servant  receiving  share  of  profits,  70,  note  3;  72,  note  3. 
doctrine  that  one  member  of  a  family  may  recover  for  services  rendered  to 
another  upon  proof  either  of  an  express  or  an  implied  contract, 
597,  note  1. 
doctrine  that  conformity  to  common  usage  is  not  conclusive  in  the  master's 

favor,  947,  note  9. 
assumption   of  extraordinary  risks  inferred  from  knowledge  thereof,   1182, 

note  1. 
assumption  of  risk  as  a  defense  to  the  master's  breach  of  a  specific  statutory 

duty,  1647a,  note  2. 
establishments  within  the  factory  acts,  1874,  note  1. 

confusion  of  assumption  of  risk  and  contributory  negligence,  1223,  note  3. 
summary  of  decisions  as  to  superior  servant  doctrine,  1478. 
vice  principalship  determined  with  reference  to  the  character     of  the  act, 

1479,  note  3. 
fire  boss  in  mine  employed  pursuant  to  statute  as,  1435a,  note  3. 
doctrine   that   knowledge   of   master   of   the   dangerous   conditions   must   be 
expressly  charged  in  complaint  against  him  for  personal  injuries 
to  servant,  1628,  note  3. 
receiver   as   defendant   in   action   under   statute   enacted   for   the   benefit   of 

railway  employees,   1617. 
liability  of  master  for  wilful  torts  of  his  servant,  2239a,  note  2. 
doctrine  that  brakeman  is  presumably  authorized  to  eject  trespassers,  2353, 

note  7. 
liability  of  carrier  for  wilful  tort  of  servant  on  passenger,  2420. 
rule  as  to  nonliability  for  exemplary  damages  in  action  against  master  for 

tort  of  servant  in,  2553,  note  2. 
rule  as  to  general  liability  for  exemplary  damages  in  action  against  master 

for  tort  of  servant,  2555,  note  1. 
statutes, 

as  to  constitutionality  of  these  statutes,  see  Constitutional  Law. 
expressly  or  impliedly  applicable  to  the  earnings  of  married  women,  623. 
affording   a   preference   to   wages    in    the   administration    of    decedents' 

estates,  744. 
enacted  especially  for  the  protection  of  laborers  employed  by  independ- 
ent contractors,  781. 
providing  for  an  exemption  of  earnings,  797. 
regulating  the  computation  of  wages  in  mines,  840. 
regulating  the  rate  of  wages  of  employees  of  the  state  or  a  political 

subdivision  thereof,  847. 
requiring  the  payment  of  wages  at  certain  times,   853. 
relative  to  hours  of  labor  upon  public  work,  884. 
relative  to  hours  of  labor  in  private  employments,  886. 
permitting  claims  for  labor  to  be  enforced  against  exempt  property,  817. 
designed  to  secure  the  payment  of  the  full  amount  of  wages  earned.  831. 
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abrogating  the  defense  of  common  employment,   1779,  1780. 

text  of  compensation  act,  1852   (p.  5542). 

relative  to  the  safeguarding  of  moving  machinery  and  other  dangerous 
appliances,  1855. 

relative  to  the  safeguarding  of  dangerous  openings  and  the  lighting  of 
place  of  work,  1858. 

relative  to  the  protection  of  employees  against  fire,  1860. 

requiring  seats  for  female  employees,  1866,  note  2. 

relative  to  the  blocking  of  frogs,  guard  rails,  and  switches,  1877,  note  1. 

requiring   railroads   fc»  provide   shelter   for   employees   engaged   in   con- 
struction work,  1881,  note  1. 

requiring  vestibules  on  street  cars,  1881,  note  3. 

requiring  seats  for  employees  on  street  ears,  1881,  note  6. 

requiring  toilet  facilities  to  be  provided  for  railway  employees,   1881, 
note  7. 

relative  to  the  health  and  safety  of  employees  in  mines,  1883-1888. 

restricting  the  employment  of  children,  1898. 

relative  to  appliances  used  in  the  construction  of  buildings,  1892. 

requiring  master  to  give  character  to  servant,  2014,  note  2. 

relating  to  blacklisting,  2031,  note  3. 

relative  to  the  binding  of  apprentices,  2086. 

relative  to  the  binding  of  poor  children  by  public  officers,  2105. 

relative  to  the  binding  of  children  by  courts  or  court  officials,  2108. 

providing  for  the  release  of  master  or  apprentice,  2193. 

providing  for  the  punishment  of  the  master  or  apprentice,  2193a. 

relative  to  the  making  up  of  lost  time  by  the  apprentice,  2193b. 

relating  to  arbitration  and  conciliation  of  labor  disputes,  summarized, 
2768. 

KENTUCKY. 

status  of  servant  receiving  share  of  profits,  69,  note  1, 

doctrine  of  constructive  service  in,  404,  note  1. 

doctrine  that  one  member  of  a  family  may  recover  for  services  rendered  to 

another  upon  proof  either  of  an  express  or  an  implied  contract, 

597,  note  1. 
doctrine  that  conformity  to  common  usage  is  not  conclusive  in  the  master's 

favor,  947,  note  10. 
assumption  of  extraordinary  risks   inferred  from  knowledge   thereof,   1182, 

note  1. 
doctrine  as  to  contributory  negligence.  1228,  e. 

confusion  of  assumption  of  risk  and  contributory  negligence,  1223,  note  3. 
assumption  of  risk  as  a  defense  to  the  master's  breach  of  a  specific  statutory 

duty,  1647a,  note  2. 
common  employment,  identity  of  department  as  test  of,  1425. 
doctrine  in  respect  to  vice  principalship,  1 440. 
summary  of  decisions  as  to  superior  servant  doctrine,  1478. 
peculiar  doctrine  as  to  fellow  servants,  1478  (p.  4364). 
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vice   principalship   determined  with   reference  to   the   character   of  the  act, 

1479,  note  3. 
effect    of    delegation    of    personal  duties   to   independent  contractor,   1487, 

note  12. 
doctrine  that  knowledge  of  master  of  the  dangerous  conditions  must  be  ex- 
pressly charged  in  complaint  against  him  for  personal  injuries 
to  servant,  1628,  note  3. 
necessity  of  averment  of  servant's  ignorance  of  the  dangerous  conditions  m 

his  action  for  personal  injuries,  1629,  notes  2,  7. 
liability  of  master  for  wilful  torts  of  his  servant,  2239a,  note  2. 
liability  of  carrier  for  wilful  tort  of  servant  on  passenger,  2421 
doctrine  that  brakeman  is  presumably  authorized  to  eject  trespassers,  2353, 

note  7. 
rule  as  to  nonliability  for  exemplary  damages  in  action  against  master  for 

tort  of  servant  in,  2553,  note  2. 
rule  as  to  general  liability  for  exemplary  damages  in  action  against  master 

for  tort  of  servant,  2555,  note  1. 
statutes, 

as  to  constitutionality  of  these  statutes,  see  Constitutional  Law. 
affording  summary  remedy  for  breach  of  contract  of  employment,  317,  h. 
expressly  or  impliedly  applicable  to  the  earnings  of  married  women,  623. 
relative  to  the  separate  property  of  married  women  not  intended  to  de- 
prive husband  of  common-law  rights  in  respect  to  wife's  earn- 
ings, 662,  note  1. 
affording  a  preference  to  claims  for  wages  in  certain  contingencies,  726. 
creating  absolute  lien  for  wages,  750. 
providing  for  an  exemption  of  earnings,  797. 

designed  to  secure  the  payment  of  the  full  amount  of  wages  earned,  831. 
requiring  the  payment  of  wages  at  certain  times,  853. 
relative  to  the  working  hours  of  women  and  children,  887. 
relative  to  the  safeguarding  of  moving  machinery  and  other  dangerous 

appliances,  1855. 
relative  to  the  protection  of  employees  against  fire,  1860. 
regulating  sanitary  conditions  of  place  of  work,  1862. 
requiring  seats  for  female  employees,  1866,  note  2. 
relative  to  the  health  and  safety  of  employees  in  mines,  1883-1888. 
relative  to  the  blocking  of  frogs,  guard  rails,  and  switches,  1877,  note  1. 
relative  to  structures  above  or  beside  railroad  tracks,  1876,  a. 
restricting  the  employment  of  children,  1898. 
relating  to  blacklisting,  2031,  note  3. 
relative  to  the  binding  of  apprentices,  2086. 

relative  to  the  binding  of  children  by  courts  or  court  officials,  2108. 
relative  to  the  education  of  apprentices,  2158. 
providing  for  the  punishment  of  the  master  or  apprentice,  2193a. 
embodying  the  principle  respondeat  superior,  2264. 
relative  to  enticement  and  harboring.  2614. 

KETTLES. 

imputed  knowledge  of  servant  as  to  risks  relative  to,  1315,  note  3   (y). 
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employed  in  hotels  or  restaurants  not  in  "domestic  service"  within  meaning 
of  arbitration  act,  2772. 

KNOWLEDGE  OF  MASTER. 

See  Comparative  Knowledge  of  Master  and  Servant;  Actual  Knowledge, 
as   to   master's   knowledge   of   servant's   incompetency,   see    Employment   of 
Servants. 
§  1.  /n  general. 

master  not  liable  for  injuries  caused  by  abnormal  conditions  of  which  he 

has  no  notice,  904. 
master's  liability  for  defects  where  knowledge   of   same  had  not  come  to 

his  notice  in  time  to  remedy,  1011,  notes  4-7. 
of  coservant's  carelessness  immaterial  where  servant  is  habitually  careless, 

1482,  note  2. 
necessity  of  showing,  in  actions  based  on  breach  of  duty  to  instruct,  1142. 
of  the  servant's  ignorance  of  the  danger,  necessity  for  showing,  1148. 
sufficiency  of  averment  of  master's  knowledge  of  dangerous  conditions,  1628. 
necessity  for   proving  knowledge  on   the  defendant's   part   in   action  under 
statute  specially  enacted  for  servant's  benefit,  1644. 
§  2.  Knowledge  as  element  of  master's  liability. 

analysis  of  the  conception  of  negligence  with  reference  to  the  knowledge  of 

the  person  charged  therewith,  1018. 
same  subject  in  its  special  application  to  the  liability  of  the  master,  1019> 
— ^to  other  relations  involving  analogous  responsibilities,  1020. 
actual  knowledge,  liability  inferred  from,  1021. 

absence  of  actual  knowledge  not  always  decisive  in  master's  favor,  1022. 
constructive  knowledge;   how  related  to  the  master's  absolute  duties,  1023. 
— liability  inferred  from,  1024. 

absence  of  constructive  knowledge;  liability  negatived  by,  1025. 
relation  of  this  doctrine  to  that  which  declares  the  master  not  to  be  an 

insurer,  1026. 
doctrine  considered  with  reference  to  the  burden  of  proof,  1027. 
abnormal  conditions  originally  created  by  causes  for  which  the  master  i» 

not  responsible,  application  of  foregoing  principles  to,  1028. 
circumstances  bearing  upon  the  question  whether  notice  of  the  conditions 
should  be  imputed  to  the  master, 
character  of  danger  as  being  a  normal  incident  of  the  business,  1029. 
notoriety  of  defect,  1030. 
obvious  nature  of  defect,  1031. 

length  of  time  during  which  defect  has  existed,  1032. 
repairs  and  alterations,  inference  from,  1033. 

failure  of  servant  himself  to  observe  the  dangerous  condition.  1034. 
manner  in  which  instrumentalities  discharged  their  functions  prior  to 
the  accident, 
in  general,  1035. 

previous  satisfactory  operation  of  the  instrumentality  which  caused 
the  injury,  1036. 
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previous   unsatisfactory   operation    of    the    instrumentality   which 

caused  the  injury,  1037. 
previous  unsatisfactory  operation  of  other  instrumentalities  of  the 
same  kind,  1038. 
province  of  court  and  jury,  where  the  master's  constructive  knowledge  is 
in  question,  1039. 
§  3.  What  degree  of  foresight  is  imputed  to  a  master. 

liability  imputed  because  accident  should  have  been  anticipated.     Operation 

of  natural  laws,  1041. 
liability  denied  because  accident  could  not  have  been  anticipated,  1042. 
master  not  bound  to  anticipate  infliction  of  injuries  by  simple  instrumentali- 
ties, 1043. 
master  not  bound  to  anticipate  accidents  resulting  from  unusual  mental  or 

physical  defects  of  employees,  1044. 
exceptional  character  of  accident,  how  far  an  element  negativing  a  duty  to 

anticipate,  1045. 
no  similar  accident  produced  by  the  same  conditions,  1046. 
unexpectedly  severe  strain  put  upon  the  appliances,  1047. 
unexpected  position  of  the  servant  at  the  time  of  the  accident,  1048. 
servant's  attention  diverted  by  fellow  servant,  1049. 
§  4.  Whose  knowledge  of  abnormal  conditions  imputable  to  the  master. 
knowledge  of  mere  eoservant  not  imputed  to  the  master,  1051. 
knowledge  of  vice  principal  imputed  to  the  master, 
superintendents  and  managers,  1052,  a. 

superior  servants  and  lower  grades  of  superintendents,  1052,  6. 
servants  furnishing  or  maintaining  inorganic  instrumentalities,  1052,  c. 
servants  having  power  to  hire  and  discharge  other  servants,  1052,  d. 
servants  whose  duty  is  restricted  to  reporting  defects,  1052,  e. 

KNOWLEDGE  OF  SERVANT. 

See  comparative  Knowledge  of  Master  and  Servant;   Actual  Knowledge. 
§  1.  In  general. 

negligence  of  master  predicable  where  servant  is  exposed  to  risks  of  which 
he  has  no  knowledge,  956,  957. 

constructive  and  actual  knowledge  identical  for  juridical  purposes,  1307. 

epithets  used  to  designate  risks  the  knowledge  of  which  is  imputable  to  serv- 
ant, 1310,  note  3. 

servant's  failure  to  know  of  certain  risks  as  constituting  contributory  negli- 
gence, 1308. 

limit  of  master's  duty  as  regards  system  of  work  where  servant  has  knowledge 
of  conditions,  1113. 

master  under  no  obligation  to  warn  servant  of  dangers  of  which  he  is  already 
aware,  1113. 

master  not  bound  to  instruct  as  to  dangers  actually  known  to  servant,  1144. 

master  not  bound  to  instruct  as  to  dangers,  knowledge  of  which  is  imputablt 
to  servant,  1144. 

master  not  bound  to  instruct  minor  servants  as  to  risks  which  they  presuni 
ably  comprehend,  1155. 
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deductions  from  servant's  experience  as  affecting  master's  duty  to  instruct, 

1152. 
deductions  from  servant's  inexperience  as  affecting  master's  duty  to  instruct, 

1153. 
duty  of  master  to  bring  rules  to  the  knowledge  of  servant,  1119. 
no  rule  binding  unless  brought  to  knowledge  of  servant,  1132. 
when  servant  is  deemed  to  have  knowledge  of  a  rule,  1133. 
as  affecting  assumption  of  risks  by  him,  1165. 

maxim  volenti  non  fit  injuria  not  a  defense  unless  the  injured  servant  com- 
prehended the  risk,  1289. 
logical  significance  of  the  servant's  knowledge  of  the  risk  with  regard  to  the 

maxim  volenti  non  fit  injuria,  1291. 
necessity  of  averment  of  servant's  ignorance  of  dangerous  conditions,  1629. 
effect  of  servant's  ignorance  of  contract  discharging  the  master  from  liability 

for  injuries,  1933. 
imputation   of   servant's   knowledge   of   conditions   causing   injury   to   tlird 
person  to  his  master,  2229. 
§  2.  Theory  that  due  care  on  master's  part  is  determined  by  servant's  knowledge 
of  the  danger. 
theory  stated  and  exemplified, 
general  principles,  952. 
no  negligence  predicable  where  servant  appreciates  the  risks  to  which  he 

is  exposed,  953. 
rationale  of  the  doctrine,  954. 
abnormal  as  well  as  normal  risks  deemed  to  be  within  the  scope  of  this 

doctrine,  955. 
negligence  predicable  where  the  servant  is  exposed  to  risks  of  which  he 

is  actually  and  excusably  ignorant,  956. 
such  a  situation  sometimes  treated  as  a  species  of  deception,  957. 
master  not  liable  after  he  has  given  the  servant  notice  of  the  existence 
of  a  risk,  958. 
theory  discussed  and  criticized, 

extent  of  the  immunity  which  the  master  secures  by  the  theory,  959. 
ultimate  basis  of  theory  is  economic  rather  than  juristic,  960. 
suggested  exception  in  cases  of  a  temporary  forgetfulness  of  a  known 

danger,  961. 
theory  inconsistent  with  a  true  conception  of  public  policy,  962. 
servant  not  really  a  voluntary  agent,  963. 
alternative  theory  suggested  as  being  the  correct  one,  964. 
§  3.  Assumption  of  risk  considered  with  reference  to. 
general  principles  stated,  1165. 

servant  assumes  risks  resulting  from  conditions  for  which  he  is  himself  re- 
sponsible, 1166. 
presumption  that  ordinary  risks  are  comprehended  by  a  servant,  1168,  a. 
as  a.  basis  of  an  exception  to  the  principle  that  extraordinary  risks  are  not 

assumed  by  servant,   1179. 
assumption  of  extraordinary  risks  inferred  from  knowledge  thereof,  1182. 
assumption  of  risks  not  predicable  from  knowledge  of  conditions  alone,  1190. 
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comprehension  of  risk  usually  inferable  from  knowledge  of,  1191. 

doctrine  that  servant's  knowledge  of  extraordinary  risks  does  not  charge  him, 

as  a  matter  of  law,  with  its  assumption,  1192. 
injuries  due  to  risks  within  knowledge  of  servant  not  generally  actionable 
even  when  they  result  from  the  master's  negligence,  897. 
S  4.  Contributory  negligence  considered  in  reference  to. 

negligence  not   inferable   from   continuance   at  work   where  servant  has   no 

knowledge  of  extraordinary  risks,  1207. 
negligence  not  predicable  unless  servant  is  aware  of  the  conditions,  1233.  1234. 
servant's  failure  to  know  of  certain  risks  as  contributory  negligence,  1308. 
constructive  and  actual  knowledge  identical  for  juridical  purposes,  1307. 
negligence  not  necessarily  inferable  where  knowledge  of  defects  only  is  slio^\ii, 

1208. 
mere  knowledge  of  defects,  when  sufficient  to  justify  inference  of  negligence, 

1209. 
negligence  inferable  where  knowledge  both  of  defects  and  consequent  risks 

is  shown,  1210. 
when  n^ligence  is  not  imputed  as  a  matter  of  law  to  a  servant  who  knows 

risks,  1213. 
how  far  negligence  is  inferable  from  servant's  knowledge  of  risk  in  actions 
under  statutes,  1648,  d. 
§  5.  When  knowledge  of  a  risk  is  imputed  to  a  servant. 

constructive  and  actual  knowledge  identical  for  juridical  purposes,  1307. 
servant's  failure  to  know  of  certain  risks  treated  as  contributory  negligence, 

1308. 
province  of  court  and  jury  in  determining  whether  knowledge  shall  be  im- 
puted, 1309. 
when  a  servant  is  chargeable  with  knowledge  generally,  1310. 
evidential  elements  to  be  considered,  1311. 
§  6.  What  risks  are  to  be  deemed  within  the  comprehension  of  adult  servants. 
in  general,  1312. 

in  absence  of  special  experience — risks  deemed  to  be  comprehended,  1313. 
in  absence  of  special  experience — risks  not  deemed  to  be  comprehended,  1314. 
where  servants  have   special  experience — risks  deemed  to  be  compreliended, 

1315. 
where  servants  have  some  experience — brisks  not  deemed  to  be  comprehended, 
1316. 
§  7.  Minority  os  an  element  in  determining  risks  deemed  to  be  comprehended. 
in  general,  1317. 

capacity  imputed  to  minors  for  appreciating  dangers,  cases  illustrating,  1318. 
effect  of  these  cases  discussed,  1319. 
§  8.  Servant's  means  or  opportunity  of  knowledge. 
in  general,  1320. 

want  of  opportunity  of  obtaining  knowledge  prior  to  accident,  1321. 
sufficiency  of  opportunity  actually  obtained  before  accident,  1322. 
— illustrative  decisions,  1323. 
sufficiency  of  opportunity  at  time  of  accident,  1324. 
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knowledge  of  particular  risks,  how  far  inferable  from  knowledge  of  general 

conditions,  1325. 
knowledge  of  eoservant  not  imputed  to  injured  servant,  1326. 
§  9.  Comparison  between  the  position  of  master  and  servant  in  regard  to  imputed 
knowledge. 
servant's  means  or  opportunities  of  knowledge  equal  to  those  of  master,  1327. 
servant's  means  or  opportunities  of  knowledge  superior  to  those  of  master, 

1328. 
servant's  means  or  opportunities  of  knowledge  usually  inferior  to  those  of 
master,  1329. 
§  10.  Servant's  duty  as  regards  inspection  and  inquiry  as  affeotimg  knowledge  im- 
putable to  him. 
servant  not  ordinarily  charged  with  the  duty  of  inspection, 
in  general,  1330. 
rationale  of  this  doctrine, 

servant  not  bound  to  take  notice  of  concealed  defects,  1331,  a. 
different  standards  of  care  in  case  of  master  and  servant,  1331,  6. 
servant  entitled  to  assume  that  the  master  has  performed  his  duties 
properly,  1331,  c. 
doctrine  considered  with  reference  to  the  sufficiency  of  complaint,  1332. 
doctrine  considered  with  reference  to  the  propriety  of  the  instructions, 

1333. 
decisions  illustrative  of  the  doctrine,  1334. 

doctrine  considered  in  relation  to  the  servant's  opportunity  of  knowledge, 
1335. 
limits  of  the  servant's  exemption  from  the  duty  of  inspection, 
in  general,  1336. 
when  duty  of  inspection  is  predicable  from  circumstances  indicative  of 

danger,  1337. 
duty  of  inspection  inferable  from  the  nature  of  the  functions  discharged 

by  the  servant,  1338. 
when  this  inference  is  not  drawn,  1339. 

duty  of  inspection  under  rules,  special  notice  or  orders,  and  contracts, 
in  general,  1340. 
limit  of  the  duty  under  these  circumstances,  1341. 

KNOWN  DANGER. 

negligence  not  necessarily  predicable  in  incurring,  1236. 


LABOR. 

right  to  free  flow  of,  2655. 

not  a  commodity  within  meaning  of  statutes  punishing  conspiracy  to  fix  price 
of  commodity,  2747. 

LABOR  DISPUTES. 

■\rbitration  and  conciliation  of,  see  Arbitration  and  Conciliation. 
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who  is,  under  master  and  servant  statutes,  1945,  1947,  5,  o,  d;  1948,  a,  c,  d, 
f,  sfj  1954,  1956,  6;  1958,  1959,  1962,  6,  o,  d;  1968,  c;  1955, 
1962a,  1966,  1969,  a;  1971. 
right  to  be  employed,  2665. 

LABOR  ORGANIZATIONS. 
Seo  also  Closed  Shop. 

for  matters  relating  to  union  labels,  see  Union  Labels. 
S  1.  Generally. 

trade  unions  defined,  2745. 

right  to  organize;  in  general,  2746. 

not  contrary  to  public  policy,  2746. 

right  of  organization  not  a  right  secured  by  Federal  Constitution   or 

laws,  2746. 
rights   as   against  third   persons   not   enlarged   by   statutes   permitting 

organization,  2746. 
effect  of  statutes  permitting,  upon  legality  of  boycott,  2740. 
as  combinations  in  restraint  of  trade,  2747. 

attempt  to  force  all  laborers  to  combine  in  unions,  unlawful,  2746. 
not  deprived  of  protection  of  law  by  incidental  unlawful  purpose,  2746. 
legal  status,  2748. 

not  a  copartnership  for  purpose  of  accounting,  2748. 
cannot  make  contract  for  individual  members,  2748. 
unincorporated  union  not  a  citizen  for  purpose  of  Federal  jurisdiction, 

2748. 
mode  of  bringing  suit  against  trade  union,  2741,  note  1   (a). 
as  competitor  of  employer  in  labor  market,  2711. 
statutes  for  the  protection  of,  2749. 

validity  of  enactments  passed  for  the  benefit  of  organized  labor,  2801,  2862- 
2866. 
f  2.  Rights  and  powers. 
may  be  secret,  2746. 
may  restrict  membership,  2674,  2746. 
may  limit  number  of  apprentices,  2746. 
may  make  and  enforce  appropriate  by-laws,  2746. 
may  accumulate  strike  funds,  2746. 
may  be  guided  by  advice  of  oflBcers,  2746. 
may  unite  with  other  organizations,  2746. 
members  may  lawfully  refuse  to  work  with  nonunion  men,  2681,  2736. 

refusal  of  union  men  to  continue  in  employment  with  nonmembers  as 
violation  of  statute  declaring  it  unlawful  to  conspire  to  inter- 
fere with  another's  exercise  of  his  trade  or  calling,  2693,  d. 
may  enjoin  rival  from  interfering  with  employment  of  members,  2691. 
§  3.  Matters  relating  to  officers  of. 

relationship  between  members  of,  and  their  ofiicers,  12. 

officers  cannot  escape  liability  for  boycotting  on  ground  that  damage  must 
be  considered  as  having  arisen  from  spontaneous  action  of  indi- 
vidual members,  2741. 
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officers  of,  cannot  defeat  issuance  of  injunction  in  boycott  case  on  theor)' 
that  acts  complained  of  are  those  of  individual  members, 
2742,  c. 

officers  may  be  enjoined  from  acts  preliminary  to  or  in  furtherance  of 
strikes  for  improper  purpose,  2715,  e. 

acts  by  officers  of,  as  contempt  of  strike  injunction,  2715,  /. 

issuance  of  strike  order  as  contempt,  2708. 

strike  order  issued  by,  may  amount  to  intimidation,  2702. 
§  4.  Liability  of. 

to  fine  for  violation  of  injunction,  2748. 

for   interference  veith  employment  of  member  by  enforcing  rnles   of  unioc 
against  him,  2683. 
where  he  has  not  exhausted  remedies  within  order,  2683. 

for  interference  with  employment  of  former  member  by  blacklisting,  2678. 

for  procuring  employees  to  abstain  from  working  on  certain  days  in  viola- 
tion of  contracts,  2718. 

for  persuading  members  to  break  contracts  of  service,  2600,  notes  8,  9. 

for  unlawful  harboring  of  servant,  2602,  note  7. 

liability  for  interfering  with  another's  employment  for  purpose  of  forcing 
him  to  join  union,  2682. 

liability  for  procuring  wrongful  discharge  of  another  by  threat  to  strike, 
2681. 

payment  of  strike  benefits  by,  as  invasion  of  employer's  rights,  2705. 

grant  of  strike  pay  as  rendering  labor  organization  liable  for  acts  done  in 
furtherance  of  a  strike,  2714. 

liability  of,  for  wrongful  acts  done  in  furtherance  of  strike,  2714. 

inducing  employees   to  join,   in   violation  of  their   Contracts,   as  actionable 
wrong,  2718. 
§  5.  Miscellaneous. 

right  of,  to  organize  secondary  boycott,  2732-2737. 

right  of  employer  to  complain  of  operation  of  by-laws  of,  2710. 

right  of  person  injured  to  complain  of  by-law  by  which  combination  to  boy- 
cott him  is  made  effective,  2738. 

right  of,  to  enforce  rule  limiting  number  of  apprentices,  2700. 

rule  of,  as  justifying  strike  in  breach  of  contract,  2699. 

belief  that  cpntract  with,  for  arbitration  of  disputes,  is  being  evaded,  as 
justifying  strike,  2699. 

strike  order  may  amount  to  intimidation,  2702. 

injunction  against,  in  strike  cases,  2715,  d. 

rule  of,  forbidding  members  to  handle  property  of  any  railroad  with  which 
the  organization  is  in  controversy  as  violation  of  Federal  anti- 
trust act,  2737. 

right  to  coerce  employer  to  diacliarge  nonmember,  2674. 

justification  of  interference  by,  in  contracts  of  service,  2600,  notes  8,  9. 

interfering  with  employment  of  members  of  rival  organization  as  act  of 

competition,  2684. 
not  justified   in   procuring   one's   discharge  in   violation   of  contract   of 
employment,  by  belief  that  it  is  for  union's  interest,  2666. 
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act  of,  as  proximate  cause  of  another's  discharge,  2685. 

action  of  member  for  reinstatement  as  bar  to  subsequent  action  for  damages 

caused  by  expulsion,  2683. 
liability  of  master  for  negligence  of  servant  where  employment  of  servants 
is  controlled  by  labor  organization,  1435b. 

LABOR  SUPPLY. 

interference  with  as  an   actionable  wrong,   see  Interference  with   Another's 

Business   or   Employment:    Enticement;    Strike;    and   Interfer- 

ference  with  Labor  Supply. 
See  Labor  Organization. 

LABOR  UNIONS. 

See  Labor  Organization. 

LACHES. 

as  affecting  allowance  of  interest  on  servant's  claim  for  wages  in  action  on 

quantum  meruit,  578. 
as  ii  defense  to  an  action  under  a  statute  affording  preference  to  claims  for 
wages,  740. 

LADDERS. 

as  simple  tools,  924a,  notes  9,  10. 

master's  liability  for  injuries  caused  by  insufficient  ladder  furnished  for  the 

use  of  a  longshoreman,  992,  note  9. 
master's  liability  for  injuries  caused  by  defects  in,  996,  note  1    (1). 
duty  to  furnish  safe,  nondelegable,  1497,  note  7   (1). 
taking  a  dangerous  position  on  a  ladder  as   contributory  negligence,   1251 

(10). 
duty  of  servant  to  Inspect,  1334,  note  1    (n). 
imputed  knowledge  of  servant  as  to  risks  relative  to  ladders,  1313,  note  1 

(v);   1315,  note  3    (v)  ;   1323,  note  1    (bb). 
statutes  relative  to  the  equipment  of  cars  with  ladders,  1878,  g. 

LADLES. 

imputed  knowledge  of  servant  as  to  risks  from  the  use  of,  1321,  note  1   (h). 

LAND  AGENTS. 

liability  of  railroad  company  for  unlawful  arrest,  etc.  made  by,  2471,  m. 

LANDLORD  AND  TENANT. 

tenancy  as  distinguished  from  service,  77-86. 
tenants  as  distinguished  from  servants, 
in  general,  77,  77a. 

character  of  occupation,  in  general,  78. 

character  of  occupation  tested  with  reference  to  its  being  ancillary  to 
the  services  performed,  79. 
cases  illustrating  the  application  of  this  test,  80. 
character  of  occupation  tested  with  reference  to  its  beneficial  or  non- 
beneficial  quality,  81. 
character  of  occupation  tested  with  reference  to  the  effect  of  an  arrange- 
ment giving  or  not  giving  servant  an  estate  in  the  land,  82. 
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character  of  occupation  tested  with  reference  to  the  fact  that  the  privi- 
lege of  occupation  represents  some  pecuniary  compensation,  83. 
change  in  character  of  occupation,  when  inferred,  84. 
occupancy  of  a  dwelling  "by  virtue  of  an  office,  service,  or  employment," 

85. 
character  of  occupation  viewed  as  an  element  determining  insufficiency 
of  indictment  for  burglary,  86. 
lessee  as  party  to  action  under  statute   creating  absolute  lien   for  wages, 

759i  6. 
liability  of  tenant  to  the  owner  for  the  negligence  of  his  servants,  2344,  a. 
liability  of  tenant  to  landlord  for  commission  of  waste  by  hia  servants,  2346. 
liability  of  landlord  to  his  tenant  for  the  negligence  of  his  servants,  2345. 

LANTERN. 

as  simple  tool,  924a,  note  9. 

imputed  knowledge  of  minor  servant  as  to  risks  due  to  use  of,  1318,  note  1 

(ff). 

LARCENY. 

civil  liability  of  master  in  respect  to  larceny  by  servant, 
in  general,  2484. 

larceny  by  servants  of  carriers,  2485-2487. 
— by  servants  of  innkeepers,  2488. 
— by  servants  of  other  bailees,  2489. 
— ^by    servants    of    masters   expressly    contracting   to   protect    property 

against  theft,  2490. 
— ^by  servants  of  trustees,  executors,  etc.,  2491. 
— by  other  classes  of  servants,  2492, 

LAST  CLEAR  CHANCE, 
doctrine  of,  1241. 

LAUNDRYMAN. 

reasonableness   of  restrictive   stipulations   in   contract  of   employment,   307, 

note  1   ( n ) . 
validity  of  enactments  imposing  occupation  taxes  upon,  2876,  e. 

LAUNDRY  MANGLE. 

statutory  duty  to  guard,  1856,  note  67. 

imputed  knowledge  of  minor  servants  as  to  risks  from  operation  of,  1318, 

note  1  (1). 
See  also  Machinery. 

LAWFUL  MONEY. 

effect  of  provisions  in  American  statutes  requiring  the   payment  of  wao-es 
in,  833. 

LEARNERS. 

master's  duty  to  promulgate  rules  for  the  benefit  of,  1115,  note  17. 
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LEGACY. 

recovery   of   wages   on   qua/ntum   meruit   as   affected   by   fact   that   servant 

expected  to  be  remunerated  by,  547,   548. 
as  satisfaction  of  debt  for  wages,  690. 

LESSEE. 

See  Landlord  and  Tenant. 

LEVERAGE. 

taking  a  position  where  there  Is  danger  from  the  action  of  leverage  as 
contributory   negligence,    1251    ( 9 ) . 

imputed  knowledge  of  servant  as  to  risks  relative  to  the  action  of  gravi- 
tation  on   loosely   cohering  substances,   1313,  note   1    (bb). 

LEVER  JACK. 

as  simple  tool,  924a,  note  9. 

LIBEL  AND  SLAITOER. 

§  1.  In  general. 

action  by  servant  for  libel  because  of  blacklists  exchanged  between  different 

employers,  2029,  a. 
personal  liability  of  servant  for,  2584,  note  5;  2589,  note  14;   2593,  note  9. 
§  2.  Defamation  of  a  servant's  character  hy  his  master. 

right  of  servant  to  leave  master  who  defames  his  character,  2015. 

right   of   servant   to   maintain   an   action   for   damages   against   his   master 

for    defamation    of    character,   2016. 
what  defamatory  statements   concerning  a  servant  are  actionable, 
written  or  printed  statements,  2017,  a. 
oral  statements,  2017,  5. 
acts  that  may  affect  the  servant's  reputation, 

suspension   of   servant   not  actionable   as   being   injurious   to   his   char- 
acter, 2018,  a. 
ordering  an  investigation  into  the  servant's  accounts,  2018,  6. 
absolute  privilege  as  a  defense,  2019. 
qualified  privilege, 
in   general,    2020. 
privilege  in   cases  where  the  statement  was  made   in  compliance  with 

the  statutory  duty,  2021. 
in   cases   where  the   statement   was   made   in   response   to   inquiries   by 

third  persons,  2022. 
in  cases  where  the  statement  was  made  voluntarily,  2023. 
in  cases  where  the  statement  was  made  to  the  present  or  prospective 

employer,  2024. 
circumstances  under   which   statements   are  not  privileged, 
making  of  statement  to  improper  person,  2025,  a. 
language    going    beyond    the    reasonable    requirements    of    the    oc- 
casion, 2025,  &. 
statements  made  without  a  reasonable  belief  in  their  truth,  2025,  c. 
repetition  of  statement,  2025,  d. 

information   imparted  for   the  benefit  solely  of  the  maker  of  the 
statement,  2025,  e. 
M.  &  S.  Vol.  VIII.— 617. 
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LIBEL  AND  SLANDER— (conhreued). 

privilege  avoided  by  proof  of  express  malice,  2026. 

circumstances  from  which  malice  may  be  inferred,  2027. 

liability    of    corporation    for    defamation    of    character    by    servant,    2505a, 
note  2  (c). 
§  3.  Liability  of  master  for  libel  against  third  person  published  by  servant. 

in  general,  2371. 

libels  published  by  servants  engaged  in  newspaper  work,  2372. 

— in  other  occupations,  2373. 

doctrine  where  the  employer   is   a   corporation,   2374. 

liability  of  individual  employer  for  slanderous  words  uttered  by  servant  with 
reference  to  third  person,  2375. 

liability  of  corporation  for  slanderous  words  uttered  by  servant  with  refer- 
ence to  third  person,  2376. 

liability  of  corporation  for  slander  by  servant,  2505a,  note  4   ( 1 )  ;  2376. 

liability  of  corporation  for  libel  by  servant,  2505,  note  4   (h). 

liability  of  master  for  exemplary  damages  for  libel  of  servant,  2563. 

criminal  liability  of  master  for  libel  by  servant,  2577. 
§  4.  In  trade  dispute  eases. 

issuance  of  injunction  against  publication  of  statements  injuring  com- 
plainant's business,  2715,  a. 

libelous  character  of  boycott  circulars  no  ground  for  injunction,  2728. 

publication  of,  in  furtherance  of  boycott,  may  be  enjoined,  2742,  u. 

not  libelous  per  se  to  publish  of  another  that  his  name  is  on  unfair  list,  2730. 

publication  by  employer  of  notice  to  employees  not  to  patronize  certain  per- 
sons as,  2744. 

interference  with  one's  business  or  employment  by,  unlawful,  2659. 

interference  with  another's  employment  by  means  of,  2670. 

LICENSE. 

to  pursue  certain  avocation  as  circumstance  bearing  upon  the  question  of 
the  servant's   competency,    1095. 

liability  of  servant  of  company  which  engages  in  business  without  license 
required  by  law,  2582. 

personal  liability  of  servant  for  illegal  sale  of  liquor  where  master  is  un- 
licensed,   2582. 

validity  of  enactments  imposing  occupation  license  taxes,  2876. 

LICENSEES. 

liability  of  licensee  of  railroad  for  injuries  to  servants  caused  by  defects  in 

track,  1072,  note  3;   1073,  note  3. 
not   within    statute   requiring    dangerous    machinery    to   be   guarded,    1850, 

note  80. 
statute  requiring  frogs  to  be  blocked  does  not  enure  to  the  benefit  of,  1877, 

note  3. 
liability  of  licensee  of  building  to  the  owner  for  negligence  of  his  servant, 

2344,  6. 

LIEN. 

statutes  creating  lien  for  wages,  see  Wages. 
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LIEN —  ( continued) . 

priority  as  between  lienor  under  statute  creating  absolute  lien  for  wages  and 

purchasers  of  the  property  subject  to  the  lien,  756. 
statute   requiring   intending  employers  to  give  notice   of   outstanding  liens 
upon  their  property,  880. 

LIFE-SAVING. 

contributory  negligence  of  servant  as  affected  by  fact  that  the  act  was  done 
in  attempting  to  save  a  life,  1276. 

LIFT. 

See  Elevator. 

LIGHTING. 

See  Illumination. 

LIME. 

imputed  knowledge  of  servant  as  to  risks  relative  to  the  dangers  incurred  in 
slacking  lime,  1313,  note  1  (dd)  ;  1314,  note  2  (aa). 

LIMITING  NUMBER  OR  DESCRIPTION  OF  WORKMEN, 
what  amounts  to  attempt  to,  2693,  a. 

LINEMAN. 

imputed  knowledge  of  servant  as  to  risks  arising  from  defective  spurs,  1314, 

note  2    ( X ) . 
duty  of  lineman  to  inspect  poles,  1334:,  note  1    (m). 
as  fellow  servant  of  the  foreman  of  his  gang,  1763,  note  5. 
linemen  and  workmen  who  set  the  poles  as  fellow  servants,  1432,  note  1   (x). 
See  also  Poles. 

LIQUIDS. 

imputed  knowledge  of  servant  as  to  risks  due  to  the  inflammability  of  cer- 
tain liquids,  1313,  note  1    (ee). 

LIS  PENDENS. 

as  defense  to  action  for  wages,  685,  note  1   (f). 

LITERARY  WORK  OF  EMPLOYEES. 

See  Product  of  Servant,  Right  of  blaster  in. 

LOADING  AND  UNLOADING. 

See  also  Railroads,  §  20. 

use  of  dangerous  methods  for  getting  heavy  objects  onto  and  off  of  railroad 
cars  and  other  vehicles  as  a  violation  of  the  master's  duty  to 
see  that  instrumentalities  are  properly  used,  1111,  note  4. 

duty  of  railroad  company  to  promulgate  rules  with  reference  to  the  load- 
ing and  unloading  of  cars,  1129. 

assumption  of  risk  of  manner  of  placing  loads  on  railway  cars,  1180,  note 
2  (b). 

assumption  of  risk  from  dangerous  methods  of  loading  railway  cars,  1188, 
note  1    (1). 
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LOADING  AND  UNLOADING— ( co«.«tn.ued ) . 

duty  to  furnish  safe  appliances  for,  nondelegable,  1497,  note  7    (i)  ;    1498, 
note  6  (k). 

deemed  a  mere  detail  of  the  work,  1540,  note  1   (e). 

servants  engaged  in  loading  cars  and  servants  handling  them,  as  fellow  serv- 
ants, 1423,  note  1   (k)  :  1432,  note  1   (i). 

servants   engaged   in  loading   and  unloading   cars   and   trackmen   as   fellovr 
servants,  1423,  note  1   (1) 

servants  engaged  in  loading  and  unloading  ships  as  fellow  servants,   1423, 
note  1    ( w ) . 

servants  engaged  in  loading  and  unloading  vehicles  as  fellow  servants,  1432, 
note  1   (y). 

employees  supervising  the  loading  and  unloading  of  cars  as  vice  principals, 
1452,  note  2    (e). 

employees  supervising  the  loading  of  vehicles,  as  vice  principals,  1446,  note 

1    (i). 
foreman  of  gangs  engaged  in  loading  and  unloading  a  ship   as  vice  prin- 
cipals, 1446,  note  1  (j)  ;  1452,  note  2  (m)  ;  1463,  note  1  (k). 

LOADS  ON  CARS. 

inspection  of,  as  delegable  duty,  1550,  note  4   (f). 
See  also  Railroade,  §  20. 

LOCKOUTS. 

in  general,   2694. 
defined,  2694. 

strike  clause  will  not  protect  contractor  from  consequences  of,  2764,  c. 
statutory  offense  of  locking  out  employees  prior  to  or  during  reference  lo  ar- 
bitration, what  constitutes,  2782. 

LOCOMOTIVE  ENGINE. 
See  Railroads,  §  18. 

LOCOMOTIVES. 

See  Railroads,  §  18. 

LODGING. 

duty  of  master  to  furnish  servant  with,  251. 

duty  of  master  in  respect  to  lodging  of  apprentice,  2157. 

LOGS. 

logging  roads  as  railroads,  see  Railroads,  Private. 

liability  of  master  for  negligence  of  servant  whose  work  has  relation  to  logs, 
to  person  to  whom  he  owes  no  contractual  duty,  2321. 

LOITERING. 

picketing  as  violation  of  ordinance  against,  2706,  a. 

LOOKOUT. 

duty  of  railroad  employees  at  work  on  or  near  the  track  to  keep  lookout  for 
approaching  trains,  1248. 
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LOST  GOODS. 
See  Finder. 

LOST  TIME. 

servant  not  bound  to  make  up,  521,  c. 

LOUISIANA. 

See  also  Civil  Law. 

status   of   servant   receiving  share   of  profits,   69,  note  1;    70,  note  3;    72, 

note  3. 
duration  of  contract  of  hiring  veithout  mention  of  time,  161,  a,  6. 
remedial  rights  of  wrongfully  dismissed  servant  in,  413. 
wages  recoverable  by  rightfully  dismissed  servant  before  the  completion  of 

the  term,  486,  6. 
wages  recoverable  by  servant  who  wrongfully  withdraws  from  the  employ- 
ment, 505,  6. 
doctrine  as  to  amount  of  wages  recoverable  where  work  is  temporarily  inter- 
rupted because  of  the  physical  disability  of  the  servant,  522,  6. 
recovery  of  wages  on  quantum  meruit,  549,  6. 
recovery  of  wages  for  extra  work  in,  557,  note  1   (b). 

allowance  of  claim  of  interest  in  action  on  quantum  meruit  for  wages,  578,  a. 
recovery   of   renumeration   for   services   rendered   by  members   of   the   same 

family  to  one  another,  611. 
assumption  of   extraordinary  risks   inferred  from  knowledge  thereof,   1182, 

note  1. 
assumption  of  risk  as  a  defense  to  the  master's  breach  of  a  specific  statutory 

duty,  1647a,  note  2. 
confusion  of  assumption  of  risk  and  contributory  negligence,  1223,  note  3. 
burden  of  proof  as  to  servant's  contributory  negligence,  1609,  note  1    (a). 
common  employment,  identity  of  department  as  test  of,  1425. 
summary  of  decisions  as  to  superior  servant  doctrine,  1478. 
vice  principalship   determined  with   reference  to  the  character   of  the  act, 

1479,  note  3. 
theory  that  master  is  never  liable  for  negligence  in  regard  to  inspection  and 

repair,  1549,  note  1. 
liability  of  masters  for  torts  of  their  servants  in,  2254. 
liability  of  master  for  wilful  torts  of  his  servant,  2239a,  note  2. 
liability  of  parents  with  respect  to  torts  of  their  minor  children,  2272,  c. 
doctrine  that  brakeman  is  presumably  authorized  to  eject  trespassers,  2353, 

note  7. 
liability  of  carrier  for  wilful  tort  of  servant  on  passenger,  2422. 
statutes, 

as  to  constitutionality  of  these  statutes,  see  Constitutional  Law. 
affording  summary  remedy  for  breach  of  contract  of  employment,  317,  a. 
making  servant  liable  for  fraudulent  breach  of  contract  of  employment, 

320,  d. 
relative  to  the  assignment  of  wages,  664. 
statute  of  limitations  as  a  defense  to  an  action  for  wages,  703,  a. 
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LOUISIANA—  ( continued ) . 

affording   a   preference   to   wages   in   the   administration   of  decedents' 

estates,  744. 
creating  absolute  lien  for  wages,  750. 
affording  privilege  of  wages  under  the  civil  law,  764. 
enacted  especially  for  the  protection  of  laborers  employed  by  independ- 
ent contractors,  781. 
providing  for  an  exemption  of  earnings,  797. 
regulating  the  payment  of  wages  in  case  the  employment  is  terminated 

by  the  act  of  the  master,  859. 
regulating  the  payment  of  wages  in  case  the  employment  is  terminated 

by  the  act  of  the  servant,  866. 
relative  to  the  working  hours  of  women  and  children,  887. 
relative  to  the  safeguarding  of  dangerous  openings  and  the  lighting  vl 

place  of  work,  1858. 
regulating  sanitary  conditions  of  place  of  work,  1862. 
relative  to  the  meals  of  employees,  1865. 
requiring  seats  for  female  employees,  1866,  note  2. 
establishments  within  the  factory  acts,  1874,  note  1. 
requiring    telltale   at    bridges    and    other    structures    above    the    trac!  , 

1876,  6. 
relative  to  appliances  used  in  the  construction  of  buildings,  1892. 
restricting  the  employment  of  women,  1895. 
restricting  the  employment  of  children,   1898. 
relative  to  the  education  of  apprentices,  2158. 
providing  for  the  release  of  master  or  apprentice,  2193. 
embodying  the  principle  respondeat  superior,  2254. 
relative  to  enticement  and  harboring,  2614. 
relating  to  arbitration  and  conciliation  of  labor  disputes,  summarizec!, 

2768. 

LUMBER  YARDS. 

employees  in,  as  fellow  servants,  1423,  note  1   (r). 

LUMP  SUM. 

payment  of,  under  English  compensation  act,  1837a. 


M 

MACHINERY. 
§  1.  In  general. 

person   exercising   limited   degree   of   control   over   employees  in   charge   of 

machinery  not  necessarily  master,  25,  note  2   (b). 
status  of  servants  in  charge  of  machinery  hired  from  general  employer,  56. 

note  1   (a). 
operator  of,  as  servant  of  the  hirer  of  the  machinery,  57,  note  3  (b). 
proximate  cause  of  injuries  caused  by  uncovered  machinery,  1581,  note  8  (i). 
proximate  cause  of  injuries  due  to  defective  machinery  and  tools  of  other 

kinds,  1581,  note  8    (o). 
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MACHINERY—  ( continued ) . 

liability  of  master  for  negligence  of  servant  in  management  of,  to  person  to 

whom  he  owes  no  contractual  duty,  2312,  c. 
adoption  of,  by  employer,  as  justifying  strike,  2700. 
§  2.  Master's  duty  in  respect  to,  generally. 

master's  liability  in  respect  to  unguarded  machinery,  975. 

master's  common-law  liability  in  respect  to  guarding  revolving  shafts,  976. 

master's  liability  for  failure  to  guard  set  screws,  976. 

statutory  duty  to  guard  revolving  shafts,  1856,  note  67. 

statutory  duty  to  guard  set  screws,  1856,  note  67. 

statutory  duty  to  guard  inward  revolving  rollers,  1856,  note  68. 

master's  liability  for  the  removal  of  guards  on  machinery,  995,  1856,  note  37. 

master's   liability  for  defects   in   devices   for   keeping  heavy   machinery   in 

place,  977,  note  1   (i). 
master's  liability  for  defects  permitting  automatic  movements  of  machinery, 

977,  note  1   (m). 
master's  liability  for  injuries  caused  by  the  abnormal  movements  of,  994. 
master  bound  to  anticipate   that   certain   structures  will  be   endangered   if 

subjected  to  the  vibrations  of  heavy  machinery,  1041,  note  12. 
failure  to  make  proper  arrangements  for  giving  signals  as  to  the  movement 

of,  as  a  breach  of  the  master's  duty,  1111,  note  16. 
failure  to  make  arrangements  for  the  stopping  of  machinery  where  servant 

is  required  to  do  work  in  dangerous  proximity  to  it  as  breach 

of  the  master's  duty,  1111,  note  16a. 
duty  to  furnish  safe,  nondelegable,  1497,  note  7   (o). 
duty  to  maintain  safe,  nondelegable,  1498,  note  6  (t),  (u). 
duty  to  maintain  machinery  which  will  not  start  automatically,  nondelegable, 

1498,  note  6    (uu). 
§  3.  Servant's  assumption  of  risks  from. 

assumption  of  risks  incurred  in  operating,  1173,  note  1   (g)  ;   1187,  note  1 

(1)  ;  1180,  note  1  (p). 
— from  unguarded   machinery,   1187,  note   1    (m). 
— of  dangerous  mode  of  operating  machinery,  1180,  note  2   (c). 
— incident  to  the  work  repairing  machinery,  1176,  note  3   (d). 
§  4.  Servant's  contributory  negligence  in  respect  to. 

failure  of  the  servant  to  use  due  care  in  the  manipulation  of,  1245,  note 

1   (h). 
taking  a  position  rendered  dangerous  by  moving  machinery  as  contributory 

negligence,  1251   (4). 
getting   on  to   stationary  machinery  which   may   be  put  in  motion   at  any 

moment  as  contributory  negligence,  1251    (6). 
adjusting   machinery    in    a   dangerous    manner   as    contributory   negligence, 

1255   (3). 
stopping   machinery    in    a    dangerous    manner    as    contributory    negligence. 

1255    (4). 
operating   machinery    in    an    improper    manner    as   contributory    negligence, 

1255   (5). 
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MACHINERY—  ( continued ) . 

failing  to  stop  machinery  when  work  ia  to  be  done  upon  it  which  is  dangerous 

while  the  machinery  is   in  motion   as  contributory  negligence, 

1255   (2). 
violation   of  rules  regulating  the   conduct  of  employees  in   establishments 

where  dangerous  macliinery  is  used  as  contributory  negligence, 

1282    (10). 
§  5.  Servant's  imputed  knowledge  in  respect  to. 

imputed  knowledge  of  servant  as  to  risks  arising  from  the  use  of  various 

kinds  of  machinery,  1314,  note  2  (m),  (n),  (o),  (p),  (q),  (u), 

(v);   1315,  note  3    (p)  ;   1316,  note  1    (e)  ;   1323,  note  1    (s)  ; 

1321,  note  1   (f). 
imputed  knowledge  of  servant  as  to  risks  relative  to  gearing  and  cogwheels, 

1313,  note  1    (m)  ;   1314,  note  2   (j)  ;   1315,  note  3    (1)  ;   1323, 

note  1  (o). 
imputed  knowledge  of  servant  as  to  risks  relative  to  revolving  shafts,  1313, 

note  1   (n)  ;  1314,  note  2   (k)  ;  1315,  note  3   (m). 
imputed  knowledge  of  servant  as  to  risks  relative  to  set  screws,  1313,  note 

1   (n)  ;  1314,  note  2   (k)  ;  1315,  note  3   (m). 
imputed  knowledge  of  servant  as  to  risks  relative  to  machinery  with  revolv- 
ing rollers,  1313,  note  1    (mm)  ;   1314,  note  2    (i)  ;   1315,  note 

3  (k). 
imputed  knowledge  of  servant  as  to  risks  relative  to  planers,  1313,  note  1 

(1)  ;  1314,  note  2  (h)  ;  1315,  note  3  (j)  ;  1323,  note  1  (n). 
imputed  knowledge  of  servant  of  risTcs  from  machinery  operating  vertically, 

1315,  note  3   (o). 
imputed  knowledge  of  servant  as  to  risks  from  the  automatic  starting  of 

machinery,  1315,  note  3   (s). 
imputed  knowledge  of  servant  as  to  risks  arising  from  air  suction  caused 

by  moving  machinery,  1314,  note  2  (t). 
imputed  knowledge  of  servant  as  to  risks  relative  to  the  operation  of  grind- 
stones, 1314,  note  2    (dd). 
imputed  knowledge  of  servant  of  risks  due  to  the  operation  of  machinery 

for  cutting  or  breaking  up  machinery,  1323,  note  1   (w),   (y). 
duty  of  servant  to  inspect,  1334,  note  1   (o). 
§  6.  Minor  servant's  imputed  knowledge  in  respect  to. 

imputed  knowledge  of  minor  servant  as  to  risks  from  operation  of  gearing 

and  cogwheels,  1318,  note  1   (k). 
imputed  knowledge  of  minor  servant  as  to  risks  due  to  machinery  operating 

vertically,  1318,  note  1   (t). 
imputed   knowledge   of   minor   servant   as   to   risks   from   the   operation    of 

various  kinds  of  macliinery,  1318,  note  1    (q),    (r)      (s)      (ul 

(V),   {^). 
imputed  knowledge  of  minor  servant  as  to  risks  from  set  screws,  1318   note 

1   (n). 
imputed  knowledge  of  minor  servant  as  to  risks  from  revolving  shafts,  1318, 

note  1   ( n ) . 
imputed  knowledge  of  minor  servant  as  to  risks  due  to  operation  of  ma- 
chines with  revolving  rollers,  1318,  note  1   (m). 
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MACHINERY—  ( contin  tied). 

imputed  knowledge  of  minor  servant  as  to  risks  from  operation  of  ironing 

machines,  1318,  note  1   (1). 
imputed   knowledge   of   minor   servant   as   to   risks   from   the    operation   of 

planers  and  similar  machines,  1318,  note  1   (j). 
imputed  knowledge  of  minor  servant  of  risks  incurred  in  cleaning  machinery 

wliile  in  motion,  1318,  note  1   (x). 
imputed  knowledge  of  minor  servant  as  to  risks  from  air  suction  produced 

by  moving  machinery,  1318,  note  1    (y). 
§  7,  Fellow-servant  doctrine  as  applied  to  sercants  operating  machinery. 
employees  in  charge  of,  as  vice  principals,  1452,  note  2  (i). 
operation  of,  in  sawmills,  as  detail  of  the  work,  1540,  note  1   (g),   (h). 
starting  of,  without  warning,  as  detail  of  the  work,  1540,  note  1    (j). 
displacement  of  guards  provided  for,  as  detail  of  the  work,  1543,  note  1   (b). 
inspection  and  repair  of,  as  delegable  duty,  1550,  note  4   (d). 
§  8.  Statutory  provisions  relative  to. 

scope  of  word  as  used  in  the  employers'  liability  acts,  1671,  d. 

what  constitutes  defects   in  condition  of  machinery   within  the  employers' 

liability  acts,  1674,  c. 
abnormal  conditions  resulting  from  the  use  of  machinery  as  defects  under 

the  employers'  liability  acts,  1678. 
status   of   employees   controlling  machinery   under   the   employers'   liability 

acts,  1683. 
application  of  English  compensation  act  to  machinery  driven  by  steam,  1844. 
enactments  relative  to  the  safeguarding  of  moving  mechinery,  1855. 
construction  and  effect  of  these  enactments,  1856. 

statutory  requirements  as  to  fencing  of  dangerous  machinery  in  mines,  1888. 
as  to  the  constitutionality  of  these  enactments  see  Constitutional  Law,  §  11. 

MACHINE  SHOP. 

employee  in,  not  "operating"  railroad,  1778,  note  4    (b). 

MAIL  CRANE. 

See  also  Railroads,  §  16. 

master's  liability  for  maintaining  mail  crane  dangerously  near  the  track, 

969. 
statute  relative  to  the  distance  of  mail  crane  from  tracks,  1876,  a. 

MAILS. 

obstruction  of,  see  Obstruction  of  Mails. 

use  of,  to  defraud,  sending  of  boycott  circulars  as,  2743. 

MAINE. 

status  of  servant  receiving  share  in  profits,  70,  note  3. 

doctrine  that  oie  member  of  a  family  may  recover  for  services  rendered  to 
a.iother  upon  proof  either  of  an  express  or  an  implied  contract, 
597,  note  1. 

doctrine  that  conformity  to  common  usage  is  not  conclusive  in  the  master's 
favor,  9"47,  note  11. 

assumption  of  risk  as  a  defense  to  the  master's  breach  of  a  specific  statu- 
tory duty,   1647a,  note   6. 
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MAINE —  ( continued) . 

assumption  of  extraordinary  risks   inferred  from  knowledge   thereof,   1182, 

note  1. 
burden  of  proof  as  to  servant's  contributory  negligence,  1609,  note  1   (a), 
doctrine  that  general  manager  is  not  a  vice  principal,  1457,  note  6. 
theory  that  master  is  never  liable  for  negligence  in  regard  to  inspection  and 

repair,  1549,  note  1. 
summary  of  decisions  as  to  superior  servant  doctrine,  1478. 
vice  principalship   determined   with   reference  to  the  character   of   the  act, 

1479,  note  3. 
theory  that  master  is  never  liable  for  negligence  in  regard  to  inspection  and 

repair,   1549,  note  1. 
doctrine  that  knowledge  of  master  of  the  dangerous  conditions  must  be  ex- 
pressly charged  in  complaint  against  him  for  personal  injuries 
to  servant,  1628,  note  3. 
necessity  of  averment  of  servant's  ignorance  of  the  dangerous  conditions  in 

his  action  for  personal  injuries,  1629,  note  2. 
liability  of  carrier  for  wilful  tort  of  servant  on  passenger,  2423. 
statutes, 

as  to  constitutionality  of  these  statutes,  see  Constitutional  Law. 
expressly  or  impliedly  applicable  to  the  earnings  of  married  women,  623. 
relative  to  the  separate  property  of  married  women  not  intended  to  de- 
prive husband  of  common-law  rights  in  respect  to  wife's  earn- 
ings, 662,  note  1. 
requiring  assignment  of  future  wages  to  be  recorded,  662. 
affording  a  preference  to  claims  for  wages  in  certain  contingencies,  726. 
creating  absolute  lien  for  wages,  750. 

enacted  especially  for  the  protection  of  laborers  employed  by  independ- 
ent contractors,   781. 
providing  for  an  exemption  of  earnings,  797. 
requiring  the  payment  of  wages  at  certain  times,  853. 
restrictive  of  agreements  as  to  the  forfeiture  of  wages  of  servants  who 

quit  employment  without  notice,  873. 
relative  to  hours  of  labor  in  private  employments,  S8G. 
relative  to  the  working  hours  of  women  and  children,  887. 
employers'  liability  act,  1661d. 
relative  to  the  safety  of  steam  boilers,  1857,  u,. 
relative  to  the  protection  of  employees  against  fire,  1860. 
regulating  sanitary  conditions  of  place  of  work,  1862. 
relative  to  the  blocking  of  frogs,  guard  rails,  and  switches,  1877,  note  1. 
relative  to  the  competency  of  railway  employees,  1879,  note  1. 
regulating  the  number  of  men  forming  train  crews,  1880,  6. 
restricting  the  employment  of  children,  1898. 
relative  to  apprenticeship  as  means  of  gaining  settlement  under  poor 

laws,  2063. 
relative  to  the  binding  of  apprentices,  2086. 
relative  to  the  authentication  of  contract  of  apprenticeship  by  writing, 

2093,  note  2. 
relative  to  the  binding  of  poor  children  by  public  officers,  2105. 


INDEX.  98u 

(References  are  to  sections) 
MAINE —  ( continued ) . 

relative  to  the  education  of  apprentices,  2158. 
relative  to  the  remuneration  of  apprentices,  2167. 
providing  for  the  release  of  master  or  apprentice,  2193. 
providing  for  the  punishment  of  the  master  or  apprentice,  2193a. 
relative   to   proceedings   taken   for   the   protection   of   poor   apprentices, 

2193c. 
embodying  the  principle  respondeat  superior,  2262,  2264. 
relating  to  arbitration  and  conciliation  of  labor  disputes,  summarized. 
2768. 

MAINTAINANCE. 

liability  of  corporation  for  maintenance  by  servant,  2505a,  note  4   (n). 

MAJORITY. 

termination  of  parental  right  to  earnings  of  child  by  minor's  attainment  of 
majority,  644. 

MALEVOLENCE. 

See  also  Intent;  Intention;  Malice;  and  Evil  Motive, 
as  giving  persuasion  a  wrongful  character,  2659. 

MALICE. 

See  also  Intent;   Intention;  Evil  Motive;   and  Malevolence. 

definition  of,  2655. 

a  misleading  term,  2655. 

a  term  of  ambiguous  meaning,  2654. 

in  technical  sense  does  not  consist  of  spite  or  ill-will,  2655. 

not  gist  of  action  for  enticement,  etc.,  2600. 

"without  just  cause"  as  equivalent  of,  2655. 

right  to  refuse  to  work  with  another,  actuated  by  malice,  2680. 

as  rendering  one  liable  for  interfering  with  another's  employment,  2680. 

individual  may  refuse  to  deal  with  another  though  actuated  by,  2724. 

conduct  of  employer  in  diverting  employee's  patronage  from  another  not  ren- 
dered actionable  by  existence  of,  2744. 

absence  of,  no  justification  for  strike  in  breach  of  contract,  2699. 

absence  of,  will  not  justify  procuring  employees  to  abstain  from  working,  in 
violation  of  contracts,  2718. 

absence  of,  no  justification  for  inducing  employee  to  violate  contract  of  em- 
ployment, 2703,  a. 

master's  liability  for  tort  of  servant  where  wrongful  act  was  prompted  by 
malice  of  servant,  2288,  note  4. 

express  malice, 

as  avoiding  plea  of  privilege  in  action  for  interference  with  another's 

employment  by  defamation,  2670. 
privilege  in  action  for  defamation  of  servant's  character  by  master  avoid- 
ed by  proof  of,  2026. 
circumstances  from  which  may  be  inferred,  2027. 

proof  of  as  a  requisite  to  recovery  in  action  against  a  corporation  for 
libel  published  by  its  servant,  2374,  notes  2-4. 
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MALICIOUS  INTERFERENCE. 

See  Interference  with  Another's  Business  or  Employment. 

MALICIOUS  PROSECUTION. 

liability  of  master  for  malicious  prosecution  by  servant,  see  Torts,  §  16. 
liability  of  corporation  for  malicious  prosecution  by  servant,  2505a,  notes. 
2   (b),  4   (b). 

MALPRACTICE. 

liability  of  physician  to  husband  for  malpractice  upon  the  veife,  2650,  notes. 

8,  9. 
See  also  Medical  Attendance. 

MANAGER  OF  DEPARTMENTS. 

status  of,  as  vice  principal  or  fellow  servant,  see  Fellow  Servants, 
authority  to  hire  employees,  119. 

MANAGERS. 

status  of,  as  vice  principal  or  fellow  servant,  see  Fellow  Servants, 
knowledge  of  manager  imputed  to  master,  1052,  u. 

MANAGING  AGENTS. 

status  of,  as  vice  principal  or  fellow  servant,  see  Fellow  Servants. 

MANDAMUS. 

to  enforce  claim  for  wages,  420. 

will  not  lie  to  correct  error  in  judgment  with  respect  to  the  amount  ef  ex- 
emption allowed,  808,  note  4. 
to  prevent  arbitration  tribunal  from  exceeding  jurisdiction,  2780,  •. 

MANGLES. 

See  Laundry  Mangles  and,  generally,  Machinery. 

MANHOLES. 

statutes  relative  to  the  provision  of,  in  mines,  1884,  notes  14-21. 

MANITOBA, 
statutes, 

affording  summary  remedies  for  breach  of  contract  of  employment,  315, 

u. 

creating  absolute  lien  for  wages,  750. 

enacted  especially  for  the  protection  of  laborers  employed  by  independ- 
ent contractors,  781. 
providing  for  an  exemption  of  earnings,  797. 
employers'  liability  act,  1662. 
compensation  act,  1803. 

relative  to  the  binding  of  apprentices,  2086. 

providing  for  the  punishment  of  the  master  or  apprentice,  219.3a. 
relative  to  the  making  up  of  lost  time  by  the  apprentice,  2]!>3b. 

MANSLAUGHTER. 

personal  liability  of  servant  for  manslaughter  caused  by   neglect   of  duty, 
2584,  note  2. 
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MAX  TRAP. 

master  liable  for  maintaining,  957, 

MANUAL  LABOR. 

liability  of  master  under  the  employers'  liability  acts  for  negligence  of  su- 
perintendent while  participating  in  the  work,  1691. 

status  of  shift  boss  under  the  Montana  statute  while  engaging  in  ordinary 
labor,  1756,  note  5. 

See  also  Fellow  Servants,  §  5. 

MANUFACTURER. 

reasonableness  of  restrictive  stipulations  in  contract  of  employment,  307, 
note  1   (i) . 

rule  as  to  inspection  where  employer  is  the  manufacturer  of  the  instrumen- 
tality, 1054. 

inspection  by,  as  releasing  master  from  duty  of  inspection,  1067,  6. 

right  to  use  of  union  label  where  denied  by  union,  2793. 

standing  of,  to  enjoin  oflBcers  of  labor  organization  from  causing  employees 
of  his  customers  to  strike,  2742,  d. 

standing  of,  to  enjoin  wrongful  use  of  union  label,  2785. 

MANUFACTURING  ESTABLISHMENTS. 

supervising  employees  in,   as  vice  principals,   1452,  note  2    (j);   1463,  note 

1   (g). 
liability  of,  for  simple  assault  by  servant  upon  third  person,  2361. 
validity  of  enactments  relating  to,  2856. 

MANUFACTURING  OPERATIONS. 

assumption  of  risks  incident  to,  1173,  note  1   (1). 

MAP. 

statute  requiring  map  of  mine  to  be  filed,  1883. 

MARGINS. 

dealing  in,  as  breach  of  duty  on  part  of  servant,  285,  notes  10,  11. 

MARITIME  LAW. 

effect  of  physical  incapacity  of  servant  during  the  stipulated  time  upon 
amount  of  wages  recoverable  by  him,  520. 

civil  liability  of  master  in  respect  of  offenses  against  maritime  law  by  serv- 
ant, 2494a. 

See  also  Ships;  Seaman. 

MARKET  EMPLOYEES. 

liability  of  master  for  wrongful  arrest,  etc.  made  by,  2472,«». 

MARRIAGE. 

effect  of  servant's  marriage  to  terminate  contract  of  employment,  207. 
marriage  of  minor,  how  far  it  affects  parental  right  to  child's  earnings,  645. 
duty  of  apprentice  not  to  marry,  2174. 
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MARRIED  WOMEN. 
See  also  Women, 
validity  of  contracts  of  employment  made  by  married  women  as  employees, 

110,  110a. 
— as  employers,  111,  112. 
right  of  action  on  qiiantum  meruit  for  wages  where  an  express  agreement 

was  made  regarding  the  same  subject-matter, 
Avhere  the  employer  was  a  married  woman,  563. 
where  the  employee  was  a  married  woman,  564. 
common-law  rule  as  to  the  earnings  of  married  women,  621. 
common-law  rule,  how  far  modified  by  general  statutes  relative  to  the  separate 

property  of  married  women,  622. 
statutes    expressly    or    impliedly    applicable    to    the    earnings    of    married 

women,  623-626. 
right  of,  to  remuneration  for  services  rendered  to  a  partnership  of  which 

her  husband  is  a  member,  627. 
conflict  of  laws  as  to  statutes  applicable  to  the  earnings  of  married  women, 

628. 
confusion  of  wife's  earnings  with  money  belonging  to   the   husband,   effect 

of  as  to  creditors  of  husband,  631. 
who  entitled  to  sue  for  earnings  of  wife  after  separation  from  her  husband, 

633. 
parties  entitled  to  sue  for  earnings  of,  in  jurisdictions  of  which  the  com- 
munity system  prevails,  638. 
liability  of,  for  wages,  671. 

validity  of  a  binding  to  a  married  woman  of  an  apprentice,  2118. 
liability  of,  for  torts  of  servants,  2510. 

MARYLAND. 

status  of  servant  receiving  share  of  profits,  69,  note  1;  70,  note  3. 

doctrine  of  constructive  service  in,  404,  note   1. 

doctrine  that  one  member  of  a  family  may  recover  for  services  rendered  to 

another  upon   proof   either  of  an  express   or   an   implied   con- 
tract, 597,  note  1. 
assumption  of  extraordinary  risks   inferred  from  knowledge   thereof,   1182, 

note  1. 
confusion  of  assumption  of  risk  and  contributory  negligence,  1223,  note  3. 
summary  of  decisions  as  to  superior  servant  doctrine,  1478. 
doctrine  that  general  manager  is  not  a  vice  principal,   1457,  note  6. 
effect    of    delegation    of   personal    duties    to   independent    contractor,    1487, 

note  13. 
theory  that  master  is  never  liable  for  negligence  in  regard  to  inspection  and 

repair,   1549,   note   1. 
liability  of  master  for  wilful  torts  of  his  servant,  2239a,  note  2. 
liability  of  carrier  for  wilful  tort  of  servant  on  passenger,  2424. 
rule  as  to  nonliability  for  exemplary  damages  in  action  against  master  for 

tort  of  servant  in,  2553,  note  2. 
rule  as  to  general  liability  for  exemplary  damages  in  action  against  master 

for  tort  of  servant,  2555,  note  1. 
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statutes, 

as  to  constitutionality  of  these  statutes,  see  Constitutional  Law. 
expressly   or   impliedly   applicable  to  the   earnings   of  married   women, 

623. 
affording  a  preference  to  claims  for  wages  in  certain  contingencies,  726. 
relative  to  the  attachment  of  future  wages,  794. 
providing  for  an  exemption  of  earnings,  797. 
requiring  the  payment  of  wages  at  certain  times,  853. 
designed  to  secure  the  payment  of  the  full  amount  of  wages  earned,  831. 
relative  to  hours  of  labor  in  private  employments,  886. 
relative  to  the  working  hours  of  women  and  children,  887. 
relative  to  the  protection  of  employees  against  fire,  1860. 
regulating  sanitary  conditions  of  place  of  work,  1862. 
relative  to  the  sanitary  conditions  of  bakeries,  1864,  note  1. 
requiring  seats  for  female  employees,  1866,  note  2. 
relative  to  work  in  sweat  shops,  1867. 

relative  to  appliances  used  in  the  construction  of  buildings,  1892. 
restricting  the  employment  of  women,  1895. 
restricting  the  employment  of  children,  1898. 
relative  to  the  binding  of  apprentices,  2086. 

requiring  indentures  of  apprenticeship  to  be  recorded,  2100,  note  6. 
relative  to  the  binding  of  children  by  courts  or  court  ofBcials,  2108. 
relative  to  the  education  of  apprentices,  2158. 
providing  for  the  release  of  master  or  apprentice,  2193. 
relating  to  arbitration  and  conciliation  of  labor  disputes,  summarized, 

2768. 
relating  to  arbitration  of  labor  disputes,  2768. 

MASONRY. 

imputed  knowledge  of  servant  as  to  risks  relative  to  masonry,  1314,  note  2 
(e);   1316,  note  1    (d). 

MASSACHUSETTS. 

status  of  servant  receiving  share  of  profits,  69,  note  1 ;  70,  note  3 ;  72,  note  3. 

doctrine  of  constructive  service  in,  404,  note  1. 

allowance  of  claim  of  interest  in  action  on  quantum  meruit  for  wages,  578,  a. 

doctrine  that  one  member  of  a  family  may  recover  for  services  rendered  to 
another  upon  proof  either  of  an  express  or  an  implied  contract, 
597,  note  1. 

rule  in,  as  to  the  admissibility  of  several  acts  of  negligence  to  show  incom- 
petency,  1090,  c. 

assumption  of  extraordinary  risks  inferred  from  knowledge  tliereof,  1182, 
note  1. 

assumption  of  risk  as  a  defense  to  the  master's  breach  of  a  specific  statutory 
duty,  1647a,  note  6. 

confusion  of  assumption  of  risk  and  contributory  negligence,  1223,  note  3. 

servant's  violation  of  Sunday  law  as  contributory  negligence,  1240,  note  2. 

burden  of  proof  as  to  servant's  contributory  negligence.  1609,  note  1   (a) 

dpctrine  that  general  manager  is  not  a  vice  principal,  1457,  note  6. 
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summary  of  decisions  as  to  superior  servant  doctrine,  1478. 

vice  principalship  determined   with   reference  to  the   character   of   the   act, 

1479,  note  3. 
theory  that  master  is  never  liable  for  negligence  in  regard  to  inspection  and 

repair,  1549,  note  1. 
receiver  as  defendant  in  action  under  statute  enacted  for  the  benefit  of  rail- 
way employees,  1617. 
liability  of  master  for  wilful  torts  of  his  servant,  2239a,  note  2. 
doctrine  that  carrier  is  liable  for  negligent  acts  outside  as  well  as  within  the 

scope  of  the  servant's  employment,  2332. 
doctrine  that  jury  is  warranted  in  inferring  authority  of  brakeman  to  eject 

passengers,  2353,  note  10. 
liability  of  carrier  for  wilful  tort  of  servant  on  passenger,  2425. 
statutes, 

as  to  constitutionality  of  these  statutes,  see  Constitutional  Law. 
expressly  or  impliedly  applicable  to  the  earnings  of  married  women,  623. 
requiring  assignment  of  future  wages  to  be  recorded,  662. 
affording  a  preference  to  claims  for  wages  in  certain  contingencies,  726. 
declaring  stockholders  to  be   individually  liable  for  the  wages  of  em- 
ployees, 770. 
enacted   especially   for   the   protection    of    laborers    employed   by    inde- 
pendent contractors,  781. 
providing  for  an  exemption  of  earnings,  797. 

designed  to  secure  the  payment  of  the  full  amount  of  wages  earned,  831. 
relative  to  the  computation  of  wages  of  piece  workers  in  factories,  845. 
requiring  the  payment  of  wages  at  certain  times,  853. 
regulating  the  payment  of  wages  in  case  the  employment  is  terminated 

by  the  act  of  the  master,  862. 
restrictive  of  agreements  as  to  the  forfeiture  of  wages  of  servants  who 

quit  employment  without  notice,  873. 
relative  to  hours  of  labor  upon  public  work,  884. 
relative  to  hours  of  labor  in  private  employments,  886. 
relative  to  the  working  hours  of  women  and  children,  887. 
expressly  providing  that  contributory  negligence  shall  be  a  defense,  1648, 

note  1. 
employers  liability  act,  1658. 
text  of  compensation  act,  1852,    (p.  5553). 
relative  to  the  safeguarding  of  moving  machinery  and  other  dangerous 

appliances,  1855. 
relative  to  the  safety  of  steam  boilers,  1857,  a. 
relative  to  the  strength  and  safety  of  elevators,  1857,  6. 
requiring  means  of  communication  between  parts  of  factory,  1857,  c. 
relative  to  the  safeguarding  of  dangerous  openings  and  the  lighting  of 

place  of  work,  1858. 
relative  to  the  protection  of  employees  against  fire,  1860. 
regulating  sanitary  conditions  of  place  of  work,  1862. 
relative  to  the  sanitary  conditions  of  bakeries,  1864,  note  1. 
relative  to  the  meals  of  employees,  1865. 
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relative  to  work  in  sweat  shops,  1867. 

establisliments  witliin  the  factory  acts,  1874,  note  1. 

requiring  telltale  at  bridges  and  other  structures  above  the  track, 
1876,  6. 

relative  to  the  blocking  of  frogs,  guard  rails,  and  switches,  1877,  note  1. 

requiring  rolling  stock  on  railroads  to  be  equipped  with  safety  ap- 
pliances, 1878. 

relative  to  the  competency  of  railway  employees,  1879,  note  1. 

requiring  vestibules  on  street  cars,  1881,  note  3. 

restricting  the  employment  of  children,  1898. 

limiting  or  restricting  the  liability  of  employers  for  injuries  to  their 
employees,  1919,  note  9. 

relative  to  apprenticeship  as  means  of  gaining  settlement  under  poor 
laws,  2063. 

relative  to  the  binding  of  apprentices,  2086. 

relative  to  the  authentication  of  contract  of  apprenticeship  by  writing, 
2093,  note  2. 

relative  to  the  bindiiig  of  poor  children  by  public  oflBcers,  2105, 

relative   to   the   education   of   apprentices,   2158. 

relative  to  the  remuneration  of  apprentices,  2167. 

providing  for  the  release  of  master  or  apprentice,  2193. 

relative  to  proceedings  taken  for  the  protection  of  poor  apprentices, 
2193c. 

embodying  the  principle  respondeat  superior,  2264. 

statutes  of  1875,  chap.  211,  §  2,  declaring  it  unlawful  to  threaten  or  in- 
timidate a  person  to  prevent  him  from  engaging  in  or  con- 
tinuing employment,  summarized  and  construed,  2693,  o. 

MASTER. 

See  also  Duty  of  Master. 

§  1.  In  general. 

master  liable  for  personal  misconduct  of  whatever  kind  it  may  be,  902. 
master  liable  where  he  or  vice  principal  directed  details  of  the  work,  1582. 
§  2.  Rights  and  powers  of,  generally. 

right  of  master  to  protect  his  servant's  person  and  interests,  239. 
rights  of  master  with  respect  to  his  servant's  property,  240. 
possession  by  servant  deemed  to  be  the  possession  of  his  master,  241. 
power  of  the  master  to  punish  an  ordinary  hired  servant, 
imprisonment,  242,  a. 
corporal  chastisement,  242,  6. 
power  of  shipowner  to  punish  a  seaman,  243. 
delinquencies  for  which  a  seaman  may  be  punished,  244. 
what  kind  of  corporal  punishment  may  be  inflicted  on  a  seaman,  245. 
statutory  modification  of  the  common  law  in  respect  to  the  punishment 
of  seamen,  246. 
coercion  by  master  not  an  excuse  for  the  commission  of  crime  by  servant, 
247. 
M.  &  S.  Vol.  VIII.— 618. 
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MASTER  AND  SERVANT. 

Existence  of  relation  of,  see  Relation  of  Master  and  Servant. 

MASTER'S  DUTIES. 
See  Duty  of  Master. 

MASTER'S  PROPERTY. 

execution  sale  of,  as  terminating  contract  of  employment,  226. 
destruction  of,  as  terminating  contract  of  employment,  222. 
contributory  negligence  as  affected  by  fact  that  act  in  question  was  done 
while  attempting  to  preserve  employer's  property,   1277. 

JIASTER'S  RIGHT  TO  DO  BUSINESS  IN  HIS  OWN  WAY. 
general  doctrine  stated,  930. 

doctrine  limited  by  the  bounds  of  reasonable  care,  930. 
master  not  bound  to  adopt  any  particular  instrumentalities  or  methods, 
rule  stated  and  illustrated,  931,  a. 
instructions  required  by  the  rule,  931,  6. 

immaterial   that  instrumentality  adopted  requires  greater  care  in  the 
handling,  931,  c. 
rationale  of  the  principle. 

an  application  of  the  doctrine  of  assumption  of  risk,  932,  a. 
rendered  necessary  by  the  jury  system  of  trial,  932,  6. 
master  not  an  insurer  of  the  servant's  safety,  932,  c. 
feasibility  of  the  changes  suggested,  evidential  significance  of,  933. 
negligence  not  inferable  from  the  use  of  dissimilar  appliances  for  the  same 

purpose,  934. 
master's  duty  to  introduce  new  appliances,  935. 

general  doctrine  not  a  protection  where  the  instrumentalities  are  of  a  pat- 
tern not  reasonably  safe,  936. 
— nor  where  they  are  specifically  defective,  937. 
— nor  where  the  risks  incident  to  using  them  were  not  fully  understood  Dy 

the  injured  person,  938. 
relation  of  doctrine  of  common  usage  as  test  of  due  care  to,  945. 
liability    for    injuries    caused    by    unguarded   machinery   negatived    on    the 
ground  of,  975,  c. 

MATERIALITY. 

of  evidence,  see  Evidence. 

MAUL. 

master's  liability  for  defects  in  timber  furnished  for  maul,  992,  note  1. 

SIAXIM. 

wrgumentum  ab  inconvenienti,  1396,  note  8. 

cessante  ratione  legis,  cessat  ipsa  lex,  608. 

culpa  tenet  auctores  suos,  2172,  note  9. 

delegatus  non  potest  delegare,  95,  288,  note  18 ;  1695. 

de  minimis  non  curat  lex,  274,  note  16 ;  2662. 

ei  incumhit  probatio  qui  dixit  non  qui  negat.  1599.  note,  2. 

imperitia  amiumeratur,  294,  note  3. 
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nemo  praesumitur  donare,  611. 

noscitur  a  sociis,  1940,  note  2. 

qui  facit  per  aUum  facit  per  se,  2220,  2245. 

quiciiuid  aquiritur  servo  aquiritur  domino,  2035,  note  1. 

qui  sentit  commodum  sentvre  deiet  el  arms,  1398,  note  6;  1521,  2249. 

res  ipsa  loquitur,  1601. 

sponde  peritiam  artis,  294,  note  5;  1206,  1978,  note  6. 

volenti  non  fit  injuria,  1286. 

irEALS. 

statutes  relative  to  the  meals  of  employees,  1865. 

statutory  provisions  relative  to  the  meals  of  miners,  1889,  note  3. 

See  also  Food. 

:\tECHANIC. 

who  is,  under  master  and  servant  statutes,  1946,  6;  1947,  6,  c,  d;  1958,  6,  c; 
1959,  e;  1962,  o,  d;  1966. 

liability  of  master  for  negligence  of,  to  person  to  whom  he  owes  no  con- 
tractual duty,  2320. 

MECHANIC,  MASTER. 

as  vice  principal  under  the  Texas  fellow  servant  act,  1795,  note  19. 

in  construction  department  of  railroad  not  fellow  servant  of  the  engineer 

and  conductor  in  the  operating  department  under  the  Missouri 

fellow  servant  act,   1784,  note  18. 
liability  of  railroad  company  for  contracts  for  medical  attendance  made  by, 

2003,  note  11. 
See  also  Railroads,  §  9. 

MEDICAL  ATTENDANCE. 

master's  duty  to  provide  medical  assistance  for  his  servant;  generally, 
ordinary  servants,  1999,  a. 
slaves,  1999,  6. 
apprentices,  1999,  a;  2159. 
specific  agreements  to  provide  medical  assistance, 
in  general,  2000,  a. 

liability  of  employer  where  deductions  from  wages  were  made  to  cover 
medical  expenses,  2000,  6. 
power   of   employing  corporations   to  defray   the  medical   expenses   of  their 

injured  servants,  2001. 
obligation   of   individual  employers   under   contracts   made   by   tlieir   agents 
for  medical  attendance  upon  servants, 
in  eases  where  no  emergency  is  involved,  2002,  a. 
in  cases  where  an  emergency  is  involved,  2002,  6. 
binding  effect  of  contracts  made  in  behalf  of  corporations, 
absence  of  special  emergency, 

contracts  made  by  managing  officials  of  railway  companies.  2003.  u. 
contracts  made  by  other  employees  of  railway  companies,  2003,  h. 
contracts  made  by  managing  officials  of  other  corporations,  2003,  c. 
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MEDICAL  ATTENDANCE— (coTOtinued). 

contracts  made  bj-  other  employees  of  other  corporations,  2003,  d. 
ratification  of  contracts  by  directors,  2003,  e. 
presence  of  special  emergency, 

contracts  made  by  managing  oflicials  of  railway  companies,  2004,  a. 
contracts   made   by   subordinate    employees    of   railway   companies, 

2004,  6. 
contracts  made  by  managing  officials  of  other  companies,  2004,  c. 
duration    of    liability    which    is    referable    to   the   existence    of    an 
emergency,  2004,  d. 
liability  of  master  for  negligence  or  other  tortious  acts  of  practitioner  em- 
ployed to  attend  servant,  2005. 
duty  to  provide  medical  aid  for  seamen,  2006. 
what  persons  are  within  the  scope  of  the  rule,  2007. 
limits  of  shipowner's  liability, 
in  general,  2008. 
in  respect  of  time, 

question  considered  apart  from  element  of  fault  on  the  part  of  the 

shipowner  or  agents,  2009,  a. 
question  considered  with  reference  to  such  fault,  2009,  b. 
liability  of  shipowner  for  improper  treatment  of  seaman  after  he  falls  sick 

or  is  injured,  2010. 
liability  as  affected  by  statutory  provisions, 

in  England  and  the  British  possessions,  2011. 
in  the  United  States,  2012. 
duty  of  master  to  furnish  medical  attendance  to  apprentice,  1999,  c;  2159. 
duty  to  furnish,  nondelegable,  1501. 
liability  of  carriers  of  passengers  for  negligence  of  servants  in  respect  to 

the  medical  treatment  of  passengers,  2335. 
cost  of,  as  element  of  damage  in  action  for  loss  of  services  of  minor  child, 

2639. 
statutes  requiring  medical  aid  for  injured  employees  in  mines,  1890. 
statutory  provisions  regarding  the  furnishing  of  meditul  aid  for  injured  or 
sick  miners,  1890. 

MEDICAL  EXAMINATION. 

after  accident  under  English  compensation  act,  1834. 
after  receiving  compensation,  1836. 

MEETINGS. 

holding  of,  may  constitute  contempt  of  strike  injunction,  2715,  /. 

menaces! 

See  Threats. 

MENIAL  servant. 

who  is,  under  master  and  servant  statutes,  1968,  5. 

MENTAL  ANGUISH. 

as  element  of  damage  in  action  by  wrongfully  dismissed  servant,  377.  ; 


INDEX.  9877 

iReferences  are  to  sections) 
MENTAL  ANGVISK— {continued) . 

as    element   of    damage   under    the    Oklahoma    Constitution   abrogating   the 

fellow  servant  rule,  1792,  note  3. 
no  recovery  for  mental  anguish  in  action  by  parent  for  injury  to  child,  2640, 

notes  9-12. 
as  element  of  damages  recoverable  for  interference  with  employment,  2690. 

MENTAL  CAPACITY. 
See  Competency. 

MERCANTILE  ESTABLISHMENTS. 

liability  of,  for  simple  assault  by  servant  upon  third  person,  2358. 
liability  of  master  for  negligence  of  servant  in,  to  person  to  whom  he  owes 

no  contractual  duty,  2322. 
liability  of  master  for  negligence  of  servant  handling  goods  with  relation  to 

mercantile  establishments,  2311,  6. 

MERCHANTS. 

reasonableness   of  restrictive   stipulations   in   contract   of   employment,   307, 
note  1   (j). 

METAL. 

master's  liability  for  defects  in  appliances  for  breaking  up  pieces  of,  977, 

note  1    (c). 
imputed  knowledge   of   servant   as   to   risks   incurred  from   the   liability   of 

iron  or  steel  to  throw  off  splinters  when  struck,  1313,  note  1 

(if)  ;  1314,  note  2   (ff). 
imputed  knowledge  of  servant  as  to  risks  from  explosions  resulting   from 

steam  generated   by   heated  metals,   1314,   note   2    (jj);    1316, 

note  1    (h). 
See  also  Molten  Metal. 

METHOD. 

See  also  System. 

master  not  bound  to  adopt  any  particular  method,  93]. 

applicability  of  the  doctrine  of  common   usage  as   test  of  due  care  to  the 

choice  of  methods  of  work,  942. 
negligence  not  inferable  simply  from  the  fact  that  the  method  adopted  was 

not  one  in  common  use,  946. 
negligence  not  predicable   of  the   failure  to  adopt  methods  not  in   general 

use,  948. 
assumption   of   risks  of  dangerous  methods   of  moving   railway   cars,   1188, 

note  1  (e) . 
duty  of  master  to  alter  improper  methods,  1017. 
contributory  negligence  of  servant  in  adopting  the  more  dangerous  method, 

1249. 
departure  from  customary  methods  by  servant  as  contributory  negligence,. 

1262. 

MEXICO. 

availability  of  defense  of  common  employment,  1991,  /. 
liability  of  masters  for  torts  of  their  servants  in,  2258. 
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MICHIGAN. 

status  of  servant  receiving  share  of  profits,  69,  note  1;  70,  note  3. 
doctrine  of  constructive  service  in,  404,  note  1. 

doctrine  tiiat  one  member  of  a  family  may  recover  for  services  rendered  to 
anotiier  upon  proof  either  of  an  express  or  an  implied  contract, 
597,  note  1. 
doctrine  that  proof  of  an  express  contract  is  necessary  to  entitle  a  member 
of  a  family  to  recover  for  services  rendered  to  another,  592, 
note  1. 
doctrine  that  conformity  to  common  usage  is  not  conclusive  in  the  master's 

favor,  947,  note  12. 
assumption  of   extraordinary  risks   inferred  from  knowledge  thereof,   1182, 

note  1. 
assumption  of  risk  as  a  defense  to  the  master's  breach  of  a  specific  statutory 

duty,  1647a,  note  2. 
confusion  of  assumption  of  risk  and  contributory  negligence,  1223,  note  3. 
summary  of  decisions  as  to  superior  servant  doctrine,  1478. 
vice  prineipalship   determined  with   reference   to   the   character   of   the  act, 

1479,  note  3. 
theory  that  master  is  never  liable  for  negligence  in  regard  to  inspection  and 

repair,  1549,  note  1. 
liability  of  master  for  wilful  torts  of  his  servant,  2239a,  note  2. 
doctrine  that  brakeman  has  no  implied  authority  to  eject  trespassers,  2353, 

note  2. 
liability  of  carrier  for  wilful  tort  of  servant  on  passenger,  2426. 
rule  as  to  exceptional  liability  for  exemplary  damages   in  actions  against 

master  for  tort  of  servant  in,  2557,  note  1. 
statutes, 

as  to  constitutionality  of  these  statutes,  see  Constitutional  Law. 
making  servant  liable  for  fraudulent  breach  of  contract  of  employment, 

320,  e. 
relative  to  the  separate  property  of  married  women  not   intended   to 
deprive   husband   of    common-law    rights    in    respect   to   wife's 
earnings,  662,  note  1. 
affording  a  preference  to  claims  for  wages  in  certain  contingencies,  726. 
creating  absolute  lien  for  wages,  750. 

declaring  stockholders  to   be   individually   liable  for  the  wages   of  em- 
ployees 770. 
enacted  especially  for  the  protection  of  laborers  employed  by  indepentlcnt 

contractors,  781. 
providing  for  an  exemption  of  earnings,  797. 
permitting   claims   for   labor   to   be  enforced   against  exempt   property, 

817. 
designed  to  secure  the  payment  of  the  full  amount  of  wages  earned,  831. 
enabling  employees  to  recover  attorneys'  fees  and  special  penalties  in  ac- 
tions for  wages,  867. 
relating  to  the  enforcement  of  judgments  for  wages,  870. 
relative  to  hours  of  labor  in  private  employments,  886. 
relative  to  the  working  hours  of  women  and  children,  887. 
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text  of  compensation  act,  1852   (p.  5564). 

relative  to  the  safeguarding  of  moving  machinery  and  other  dangerous 
appliances,  1855. 

relative  to  the  safeguarding  of  dangerous  openings  and  the  ligliting  of 
place  of  work,  1858. 

regulating  sanitary  conditions  of  place  of  work,  1862. 

requiring  seats  for  female  employees,  1866,  note  2. 

relative  to  work  in  sweat  shops,  1867. 

relative  to  the  blocking  of  frogs,  guard  rails,  and  switches,  1S77,  note  ]. 

relative  to  the  competency  of  railway  employees,  1879,  note  1. 

relative  to  the  protection  of  emploj'ees  against  fire,   I860. 

requiring  vestibules  on  street  cars,  1881,  note  3. 

relative  to  the  health  and  safety  of  employees  in  mines,  1883-1887. 

restricting  the  employment  of  women,  1895. 

restricting  the  employment  of  children,  1898. 

relative  to  apprenticeship   as  means  of  gaining  settlement  under  poor 
laws,  2063. 

relative  to  the  binding  of  apprentices,  2086. 

relative  to  the  authentication  of  contract  of  apprenticeship  by  writing, 
2093,  note  2. 

relative  to  the  binding  of  poor  children  by  public  oflScers,  2105. 

relative  to  the  binding  of  poor  children  by  or  to  charitable  and  reforma- 
tory institutions,  2111. 

relative  to  the  education  of  apprentices,  2158. 

relative  to  the  remuneration  of  apprentices,  2167. 

providing  for  the  release  of  master  or  apprentice,  2193. 

providing  for  the  punishment  of  the  master  or  apprentice,  2193a. 

relative   to   proceedings   taken   foi    the  protection   of   poor   apprentices, 
2193c. 

MILLS. 

employees  of,  as  fellow  servants,  1423,  note  1   (q)  ;  1432,  note  1  (v). 

MINE-BOSS. 

knowledge  of,  imputed  to  the  master,  1052,  note  5. 

MINER. 

who  is,  under  master  and  servant  act,  1966,  1968,  h. 

MINES. 

§  1.  In  general. 

statutes  regulating  the  computation  of  wages,  840. 
object  of  these  statutes,  841. 

what  method  of  computing  wages  are  lawful,  842. 
effect  of  provisions  as  to  weighman  and  check  weighmen,  843. 
renunciation  of  benefit  of  statutes,  844. 
wa^es  accruing  for  services  as  miner  under  statutes  creating  absolute  lien 

for  wages,  752,  i. 
personal  liability  of  servant  for  failure  to  observe  regulations  for  the  safety 
of,  2584,  note  6. 
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constitutionality   of   Canadian   act   relating  to   the   employment   of   Chinese 
laborers  in  mines,  2882,  notes  4,  5. 
§  2.  Master's  duty  and  liability   with  respect  to. 

rule  that  care  exercised  by  mine  owners  is  to  be  proportioned  to  the  dangers 

to  which  the  servant  is  exposed,  908,  note  7. 
knowledge  of  supervising  employees  in  mines  imputable  to  mine  owner,  1052, 

note  5. 
master's  liability  for  injuries  caused  by  mines  flooding,  1004a. 
effect  of  general  statutes  relative  to  mines  upon  the  extent  of  mine  owner's 
liability  for  injuries  to  his  servants,  1640,  note  1   (i). 
§  3.  Assumption  of  risks  in. 

assumption  of  risks  incident  to  work  in,  1173,  note  1   (1). 
assumption  of  risks  from  dangerous  conditions  in  mines,  1180,  note  1   (o). 
assumption  of  risks  from  defective  roofs  of  mines,  1187,  note  1   (q). 
§  4.  Contributory  negligence  of  miner. 

failure  of  servant  to  use  due  care  while  at  work  in  mines,  1245,  note  1  (o). 
taking  a  dangerous  position  in  a  mine  as  contributory  negligence,  1251  (11). 
improper  methods  of  performing  work  in  mines  as  contributory  negligence, 

1255   (9). 
violation  of  rules  regulating  work  in  mines  as  contributory  negligence,  1282 
(11). 
§  5.  Imputed  knowledge  of  servant  as  to  dangers  in. 

imputed  knowledge  of  servant  as  to  risks  due  to  the  operation   of  mines, 
1315,  note  3   (hh)  ;   1321,  note  1   (i)  ;  1318,  note  1  (oo)  ;   1323. 
note  1  ( ee ) . 
duty  of  servant  in  mine  to  inspect  working  place,  1334,  note  1   (v). 
§  6.  Application  of  fellow-servant  doctrine  in. 

employees  in,  as  fellow  servants,  1423,  note  1    (t)  ;   1432,  note  1    (t). 
supervising   employees    employed    pursuant   to    statute    as    fellow    servants, 

1435a. 
supervising  employees  appointed  without  reference  to  statutes  as  vice  prin- 
cipals, 1446,  note  1    (n). 
foreman  in  mines  as  vice  principals,  1452,  note  2    (o). 
employees  supervising  mining  work  as  vice  principals,  1463,  note  1   (i). 
operator  of  elevator  in,  as  fellow  servant  of  miners,  1764,  note  10. 
workman  in  tunnel  of  mine  as  fellow  servant  of  another  workman  at  work 

in  tunnel  at  different  level,  1746,  note  11. 
duty  to  maintain  safe  conditions  in,  nondelegable,  1498,  note  6   (g). 
dangers  supervening,  as  details  of  the  work,  1543,  note  1    (c). 
§  7.  Application  of  employers'   liability   acts   to. 

Montana  statute  modifying  the  fellow  servant  rule  as  to  employees  in,  1755. 

1756. 
"on,  in  or  about"  under  the  English  compensation  act,  ]S42,  note  1   (c). 
meaning  of  term  ''mine''  within  the  English  compensation  act,  1848. 
§  8.  Statutes  relative  to  the  health  and  safety  of  employees  in  mines. 
in  general;   constitutional  provisions, 
in  general,  1882,  a. 
general  construction  of  these  provisions;  nature  of  duty  imposed,  1882,  6. 
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"wilful  violation"  of  the  statute,  1882,  c. 
constitutional  provisions,  1882,  d. 
governmental  control,  1883. 

underground  workings.     Methods  of  construction,   1884. 
statutes  relative  to  the  safety  of  shafts  in,  1884. 
underground  workings;   maintenance  of  safe   conditions  in  place   of  work, 

1885. 
mechanical  appliances,  1886. 
competency  of  employees,  1887. 
system  of  operation,  1888. 
health  of  employees,  1889. 
medical  aid,  1890. 

places  within  purview  of  mining  acts,   1891. 
constitutionality  of  these  statutes,  2858. 

MINING  COMPANY. 

implied  powers  of,  to  incur  expenses  for  medical  attendance,  2001,  note  7. 

MINISTER. 

of  religious  body  as  servant  or  tenant,  80,  note  1   (e). 

MINNESOTA. 

status  of  servant  receiving  share  of  profits,  72,  note  3. 

doctrine  of  constructive  service  in,  404,  note  1. 

doctrine  that  one  member  of  a  family  may  recover  for  services  rendered  to 

another  upon  proof  either  of  an  express  or  an  implied  contract 

597,  note  1. 
doctrine  that  conformity  to  common  usage  is  not  conclusive  in  the  master's 

favor,  947,  note  13. 
assumption  of  risk  as  a  defense  to  the  master's  breach  of  a  specific  statutory 

duty,  1647a,  note  6. 
confusion  of  assumption  of  risk  and  contributory  negligence,  1223,  note  3. 
summary  of  decisions  as  to  superior  servant  doctrine,  1478. 
vice   prineipalship   determined  with   reference  to  the   character   of   the   act, 

1479,  note  3. 
receiver  as  defendant  in  action  under  statute  enacted  for  the  benefit  of  rail- 
way employees,  1617. 
liability  of  master  for  wilful  torts  of  his  servant,  2239a,  note  2. 
liability  of  master  for  negligence  of  servant  working  in  or  about,  to  person 

to  whom  he  owes  no  contractual  duty,  2318. 
doctrine  that  carrier  is  liable  for  negligent  acts  outside  as  well  as  within  the 

scope  of  the  servant's  employment,  2332. 
doctrine  that  brakeman  is  presumably  authorized  to  eject  trespassers,  2353, 

note  7. 
liability  of  carrier  for  wilful  tort  of  servant  on  passenger,  2427. 
rule  as  to  nonliability  for  exemplary  damages  in  action  against  master  for 

tort  of  servant  in,  2553,  note  2. 
statutes, 

as  to  constitutionality  of  these  statutes,  see  Constitutional  Law. 
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MINNESOTA— (con*t>med) . 

making  servant  liable  for  fraudulent  breach  of  contract  of  employment, 
320,  /. 

expressly  or  impliedly  applicable  to  the  earnings  of  married  women,  623. 

aflfording  a  preference  to  claims  for  wages  in  certain  contingencies,  726. 

affording  a  preference  to  wages  in  the  administration  of  decedents'  es- 
tates, 744. 

creating  absolute  lien  for  wages,  750. 

enacted  especially  for  the  protection  of  laborers  employed  by  independ- 
ent contractors,  781. 

providing  for  an  exemption  of  earnings,  797. 

permitting  claims  for  labor  to  be  enforced  against  exempt  property,  817. 

designed  to  secure  the  payment  of  the  full  amount  of  wages  earned,  831. 

declaring  simple  nonpayment  o!  wages  to  be  a  penal  offense,  878. 

relative  to  hours  of  labor  in  private  employments,  886. 

relative  to  the  working  hours  of  women  and  children,  887. 

declaratory  of  common-law  principles,  1651,  1652. 

expressly  providing  that  contributory  negligence  shall  be  a  defense,  1648, 
note  1. 

abrogating  the  defense  of  common  employment,  1781,  1782. 

relative  to  the  safeguarding  of  moving  machinery  and  other  dangerous 
appliances,  1855. 

relative  to  the  strength  and  safety  of  elevators,  1857,  6. 

relative  to  the  safeguarding  of  dangerous  openings  and  the  lighting  of 
place  of  work,  1858. 

relative  to  the  protection  of  employees  against  fire,  1860. 

regulating  sanitary  conditions  of  place  of  work,  1862. 

relative  to  the  sanitary  conditions  of  bakeries,  1864,  note  1. 

relative  to  the  meals  of  employees,  1865. 

requiring   rolling   stock    on   railroads   to   be   equipped   with   safety   ap- 
pliances, 1878. 

relative  to  the  health  and  safety  of  employees  in  mines,  1883,  1885. 

requiring  seats  for  female  employees,  1866,  note  2. 

establishments  within  the  factory  acts,  1874,  note  1. 

requiring  vestibules  on  street  cars,  1881,  note  3. 

relative  to  appliances  used  in  the  construction  of  buildings,  1892. 

restricting  the  employment  of  children,  1898. 

relating  to  blacklisting,  2031,  note  3. 

relative  to  the  binding  of  poor  children  by  charitable  and  reformatory 
institutions,  2111. 

Eev.  Laws,  1895,  §  5097,  against  conspiring  to  prevent  obtaining  work 
or  to  cause  discharge,  summarized  and  construed,  2693,  o. 

relating  to  arbitration  of  labor  disputes,  2768. 

MINORS. 

See  Infants. 
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MISCONDUCT. 

of  servant  preceding  his  abandonment  of  the  employment,  where  contract  con- 
tains stipulation  as  to  forfeiture  of  wages  in  event  of  with- 
drawal from  the  employment  without  notice,  509. 
causing  discharge  by  reporting,  2680. 

MISFEASANCE. 

distinction  between  misfeasance  and  nonfeasance,  2586 
liability  of  servant  for  his  own,  2586. 

MISREPRESENTATION. 

effect  upon  master's  liability  of  misrepresentation  of  age  of  minor  employed 
under  the  statutory  age,  1903. 

effect  upon  master's  liability  of  misrepresentation  by  minor  of  his  age  in 
order  to  procure  the  position,  1148,  notes  14,  14a. 

on  the  part  of  employer  or  agent  in  procuring  contract  discliarging  or  re- 
stricting his  liability  for  injuries  to  his  servant,  1936. 

interference  with  another's  employment  by,  2669. 

MISSISSIPPI. 

status  of  servant  receiving  share  of  profits,  69,  note  1;  70,  note  3. 

doctrine  of  constructive  service  in,  404,  note  1. 

doctrine  that  one  member  of  a  family  may  recover  for  services  rendered  to 

another  upon  proof  either  of  an  express  or  an  implied  contract, 

597,  note  1. 
doctrine  as  to  contributory  negligence,  1228,  /. 
summary  of  decisions  as  to  superior  servant  doctrine,  1478. 
doctrine  that  general  manager  is  not  a  vice  principal,  1457,  note  6. 
tlieory  that  master  is  never  liable  for  negligence  in  regard  to  inspection  and 

repair,  1549,  note  1. 
effect  of  averment  in  complaint  for  personal  injuries  by  servant  of  his  freedom 

from  contributory  negligence,  1630,  note  3. 
liability  of  master  for  wilful  torts  of  his  servant,  2239a,  note  2. 
rule  as  to  nonliability  for  exemplary  damages  in  action  against  master  for 

tort  of  servant  in,  2553,  note  2. 
rule  as  to  general  liability  for  exemplary  damages  in  action  against  master 

for  tort  of  servant,  2555,  note  1. 
doctrine  that  braJkeman  is  presumably  authorized  to  eject  trespassers,  2353, 

note  7. 
effect  of  statute  with  regard  to  bills  of  lading  upon  master's  liability  for 

fraud  of  servant,  2389,  6. 
liability  of  carrier  for  wilful  tort  of  servant  on  passenger,  2428. 
statutes, 

as  to  constitutionality  of  these  statutes,  see  Constitutional  Law. 
expressly  or  impliedly  applicable  to  the  earnings  of  married  women,  623. 
relative   to  the   separate   property   of  married  women   not  intended   to 

deprive  husband  of  common-law  rights  in  respect  to  wife's  earn- 
ings, 662,  note  1. 
creating  absolute  lien  for  wages,  750. 
permitting  claims  for  labor  to  be  enforced  against  exempt  property,  817. 
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MISSISSIPPI—  ( continued). 

relative  to  tlie  working  hours  of  women  and  children,  887. 

modifying  the  fellow  servant  rule,  1753,  1754. 

relative  to  work  in  sweat  shops,  1867. 

establishments  within  the  factory  acts,  1874,  note  1. 

restricting  the  employment  of  children,  1898. 

embodying  the  principle  respondeat  superior,  2262. 

relative  to  the  binding  of  poor  children  by  public  ofBcers,  2105. 

relative  to  the  education  of  apprentices,  2158. 

relative  to  the  remuneration  of  apprentices,  2167. 

relative  to  enticement  and  harboring,  2614. 

Laws,  1878,  chap.  70,  p.  87,  making  it  unlawful  to  threaten  or  intimidate 
a  person  so  as  to  prevent  him  from  engaging  or  continuing  in 
employment,  summarized  and  construed,  2693,  c. 

MISSOURI. 

status  of  servant  receiving  share  of  profits,  70,  note  3;  72,  note  3. 
doctrine  of  constructive  service  in,  404,  note  1. 

allowance  of  claim  of  interest  in  action  on  quantum  meruit  for  wages,  578,  a. 
doctrine  that  one  member  of  a  family  may  recover  for  services  rendered  to 

another  upon  proof  either  of  an  express  or  an  implied  contract, 

597,  note  1. 
doctrine  that  conformity  to  common  usage  is  not  conclusive  in  the  master's 

favor,  947,  note  14. 
assumption  of  risk,  doctrine  as  to,  1214. 
assumption   of  extraordinary  risks  inferred   from  knowledge   thereof,   1182, 

note  1. 
assumption  of  risk  as  a  defense  to  the  master's  breach  of  a  specific  statutory 

duty,  1647a,  notes,  2,  6. 
confusion  of  assumption  of  risk  and  contributory  negligence,  1223,  note  3. 
contributory  negligence,  doctrine  as  to  the  effect  of  servant's  knowledge  upon 

the  question  of  contributory  negligence,  1214. 
common  employment,  identity  of  department  as  test  of,  1425,  note  4. 
doctrine  that  general  manager  is  not  a  vice  principal,  1457,  note  6. 
summary  of  decisions  as  to  superior  servant  doctrine,  1478. 
vice  principalship  determined  with  reference  to  the  character  of  the  act,  1479, 

note  3. 
effect  of  delegation  of  personal  duties  to  independent  contractor,  1487,  note 

14. 
theory  that  master  is  never  liable  for  negligence  in  regard  to  inspection  and 

repair,  1549,  note  1. 
receiver  as  defendant  in  action  under  statute  enacted  for  the  benefit  of  rail- 
way employees,  1617. 
doctrine  that  knowledge  of  master  of  the  dangerous  conditions  must  be  ex- 
pressly charged  in  complaint  against  him  for  personal  injuries 

to  servant,  1628,  note  3. 
doctrine  that  an  express  allegation  of  the  master's  knowledge  of  dangerous 

conditions  is  not  necessary  in  servant's  action  for  personal  to- 

juries,  1628,  note  9. 
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necessity  of  averment  of  servant's  ignorance  of  the  dangerous  conditions  in 

his  action  for  personal  injuries,  1629,  note  7. 
effect  of  averment  in  complaint  for  personal  injuries  by  servant  of  his  free- 
dom from  contributory  negligence,  1630,  note  3. 
liability  of  master  for  wilful  torts  of  his  servant,  2239a,  note  2. 
effect  of  statute  with  regard  to  bills  of  lading  upon  master's  liability  for 

fraud  of  servant,  2389,  d. 
doctrine  that  brakeman  has  no  implied  authority  to  eject  trespassers,  2353, 

note  2. 
liability  of  carrier  for  wilful  tort  of  servant  on  passenger,  2429. 
rule  as  to  general  liability  for  exemplary  damages  in  action  against  master 

for  tort  of  servant,  2555,  note  1. 
rule  as  to  nonliability  for  exemplary  damages  in  action  against  master  for 

tort  of  servant  in,  2553,  note  2. 
statutes, 

as  to  constitutionality  of  these  statutes,  see  Constitutional  Law. 
expressly  or  impliedly  applicable  to  the  earnings  of  married  women,  623. 
affording  a  preference  to  claims  for  wages  in  certain  contingencies.  726. 
affording   a   preference   to   wages    in    the   administration    of   decedents' 

estates,  744. 
creating  absolute  lien  for  wages,  750. 
enacted  especially  for  the  protection  of  laborers  employed  by  independent 

contractors,  781. 
providing  for  an  exemption  of  earnings,  797. 

permitting  claims  for  labor  to  be  enforced  against  exempt  property,  817. 
designed  to  secure  the  payment  of  the  full  amount  of  wages  earned,  831. 
regulating  the  computation  of  wages  in  mines,  840. 
requiring  the  payment  of  wages  at  certain  times,  853. 
requiring  notice  to  be  given  of  a  change  in  the  rate  of  wages,  871. 
relative  to  hours  of  labor  in  private  employments,  886. 
relative  to  the  working  hours  of  women  and  children,  887. 
expressly    providing   that   contributory    negligence    shall   be    a    defense, 

1648,  note  1. 
abrogating  the  defense  of  common  employment,  1783,  1784. 
relative  to  the  safeguarding  of  moving  machinery  and  other  dangerous 

appliances,  1855. 
relative  to  the  safeguarding  of  dangerous  openings  and  the  lighting  of 

place  of  work,  1858. 
relative  to  the  protection  of  employees  against  fire,  1860. 
regulating  sanitary  conditions  of  place  of  work,  1862. 
relative  to  the  sanitary  conditions  of  bakeries,  1864,  note  1. 
requiring  seats  for  female  employees,  1866,  note  2. 
relative  to  work  in  sweat  shops,  1867. 
establishments  within  the  factory  acts,  1874,  note  1. 
relative  to  structures  above  or  beside  railroad  tracks,  1876,  a. 
relative  to  the  blocking  of  frogs,  guard  rails,  and  switches,  1877,  note  1. 
requiring  rolling  stock  on  railroads  to  be  equipped  with  safety  appli- 
ances, 1878. 


9886  IXDEX. 

(Re^creuccs  are  to  ficctions) 

MISSOURI—  ( contiwued ) . 

requiring  vestibules  on  street  cars,  188],  note  3. 

relative  to  the  health  and  safety  of  employees  in  mines,  1883-1889. 

relative  to  appliances  used  in  the  construction  of  buildings,  1892. 

restricting  the  employment  of  women,  1895. 

restricting  the  employment  of  children,  1898. 

relating  to  blacklisting,  2031,  note  3. 

relative  to  the  binding  of  apprentices,  2086. 

providing  for  the  release  of  master  or  apprentice,  2193. 

relative  to  the  authentication  of  contract  of  apprenticeship  by  writing, 
2093,  note  2. 

relative  to  the  binding  of  children  by  courts  or  court  officials,  2108. 

relative  to  the  education  of  apprentices,  2158. 

relative  to  the  remuneration  of  apprentices,  2167. 

embodying  the  principle  respondeat  superior,  2264. 

Rev.  Stat.  1909,  §  4708,  declaring  it  unlawful  to  threaten  or  intimidate 
a  person  so  as  to  prevent  him  from  engaging  or  continuing  in 
employment,  summarized  and  construed,  2693,  c. 

relating  to  arbitration  of  labor  disputes,  2768. 

MISTAKE. 

recovery  of  wages  on  quantum  meruit  for  services  rendered  under,  541. 
as  defense  to  action  for  wages,  685,  note  1  (b). 

effect  of  servant's  mistake  in  regard  to  contract  relieving  the  master  from 
liability  for  injury,  1934-1936. 

MOBS. 

liability  of  carrier  for  injuries  to  passengers  or  loss  of  goods  occasioned  by 
mobs  of  strikers,  see  Strikes,  §  2. 

MODELS. 

admissibility  of,  as  evidence,  1594. 

MOLESTATION. 

right  of  employer  to  immunity  from  molestation  of  his  servants  as  property 
right,  2655. 

MOLTEN  METAL. 

master's  liability  for  defects  in  appliances  used  for  handling,  977,  note  1  (e). 
master  bound  to  anticipate  that  the  contract  of  water  and  molten  metal  will 

cause  explosions,  1041,  note  21. 
assumption  of  risks  due  to  the  bringing  of  molten  metal  in  contact  with 

water,  1180,  note  2   (h). 
imputed   knowledge   of   servant   as   to   risks   from   explosions   of   masses   of 

molten  metal,  1314,  note  2   (kk). 
See  Metal. 

MONEY. 

duty  of  servant  to  account  for  money  belonging  to  master,  275. 
offer  or  payment  of,  in  aid  of  strike,  may  be  enjoined,  2715,  e. 
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recovery  of  money   exacted   from   employer   as   condition   of  not  calling   or 

continuing  strike,  2712. 
offers  of,  in  aid  of  strike,  2704. 

recovery  of,  where  paid  as  a  fine  for  violating  agreement  to  employ  union 
labor  only,  2751. 

MONOPOLY. 

validity  of  contract  of  employment  designed  to  procure,  124,  u. 

validity  of  requirement  that  union  labor  be  employed  on  public  contracts, 

2753. 
personal  services  not  subject  of,  at  common  law,  2747. 

attempt  to  force   all   laborers   to   combine   in   unions,   unlawful  as   tending 
towards,  2746. 

MONTANA. 

doctrine  of  constructive  service  in,  404,  note  1. 

doctrine  that  one  member  of  a  family  may  recover  for  services  rendered  to 
another  upon   proof  either   of   an  express   or   an   implied   eon- 
tract,  597,  note  1. 
assumption  of   extraordinary  risks   inferred  from   knowledge   thereof,   1182, 

note  1. 
assumption  of  risk  as  a  defense  to  the  master's  breach  of  a  specific  statutory 

duty,  1647a,  note  6. 
summary  of  decisions  as  to  superior  servant  doctrine,  1478. 
vice  principalship   determined  with   reference   to   the   character   of   the   act, 

1479,  note  3. 
doctrine   that   knowledge   of   master   of   the   dangerous   conditions   must   be 
expressly  charged   in   complaint   against  him   for   personal   in- 
juries to  servant,  1628,  note  3. 
necessity  of  averment  of  servant's  ignorance  of  the  dangerous  conditions  in 

his  action  for  personal  injuries,   1629,  note  2. 
effect  of  averment  in  complaint  for  personal  injuries  by  servant  of  his  free- 
dom from  contributory  negligence,  1630,  notes  2,  3. 
doctrine    that    brakeman    is    presumably    authorized    to    eject    trespassers, 

2353,  note  7. 
position  of  courts  of,  on  question  of  legality  of  secondary  boycott,  2732. 
statutes, 

as  to  constitutionality  of  these  statutes,  see  Constitutional  Law. 

expressly  or  implied  applicable  to  the  earnings  of  marrier  women,  623. 

relative  to  the  assignment  of  wages,   664. 

affording  a  preference  to  claims  for  wages  in  certain  contingencies,  726. 

providing  for  an  exemption  of  earnings,  797. 

designed  to  secure  the  payment  of  the  full  amount  of  wages  earned,  831. 

relative  to  hours  of  labor  upon  public  work,  884. 

relative  to  hours  of  labor  in  private  employments,  886. 

modifying  the  fellow  servant  rule,  1755,  1756. 

abrogating  the  defense  of  common  employment,  1785. 

text  of  compensation  act,  1852    (p.  5682). 

requiring  vestibules  on  street  cars.  1881,  note  3. 
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UO'STA^ A— (continued) . 

restricting  the  employment  of  children,  1898. 

relative  to  the  health  and  safety  of  employees  in  mines,  1883-1889. 

requiring  master  to  give  character  to  servant,  2014,  note  2. 

relating  to  blacklisting,  2031,  note  3. 

relative  to  the  binding  of  apprentices,  2086. 

relating  to  arbitration  of  labor  disputes,  2768. 

IIONTHS. 

method  of  computing  time  covered  by  preference  in  statutes  granting  priority 
to  wages,  719,  notes  6,  7. 

MORAL  OBLIGATION. 

as  consideration  for  promise  to  pay  wages,  426  note  8. 

MORTGAGE. 

relative  rank  of  claims  for  wages  and  secured  debts  under  statutes  giving 

priority  to  claims  for  wages,  736. 
right   of   holders   of  mortgage  bonds   to   enjoin   unlawful   interference   with 

mortgagor's  labor  supply,  2715,  c. 

MOTIVE. 

§  1.  In  general. 

disposition   with   which   servant   does   his   work   as   bearing  upon   his   com- 
petency, 1086. 

liability  of  master  for  wrongful  act  of  servant  done  with  personal  motive, 
2288. 

in  enticing,  as  causing  liability  even  if  no  contract  of  employment  exists, 
2599. 

See  also  Personal  Motive. 
§  2.  /w  interference  cases. 

proper  meaning  of  term,  2661. 

distinguished  from  intention,  2666. 

as  affecting  actionable  quality  of  acts,  2661. 

bearing  of,  in  ascertaining  existence  of  justification,  2661. 

as  element  of  tort  involved  in  unlawful  interference  with  another's  business 
or  employment,  2661. 

effect  of,  upon  liability  for  interference  with  another's  business,  2661. 

evil  motive  will  not  render  persuasion  actionable,  English  view,  2671. 

evil  motive  does  not  render  actionable  interference  with  another's  employ- 
ment by  lawful  act,  2666. 

MOTORMAN. 

not  a  "driver"  within  the  Missouri  respondeat  superior  statute,  2264,  note  14. 
as  fellow  servant  of  a  car  starter  under  the  Missouri  fellow  seirant  act, 

1784,  note  20. 
as  employee  in  control  of  the  movements  of  a  train  under  the  employers' 

liability  acts,  1708,  note  16a. 
ejection  of  trespasser  from  street  car  by,  2356,  d. 

MULES. 

See  Animals. 
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MULTIPLICITY  OF  ACTIONS. 

as  basis  for  equitable  relief  in  strike  injunction  suit,  2715,  a. 

MUNICIPAL  CORPORATIONS. 

contracts  of,  see  Public  Contracts. 

relation  between  municipalities  and  their  ofiScers  and  employees,  13a. 

status  of  servants  hired  by  superior  employees  of,  33. 

necessity  of  use  of  seal  for  authentication  of  contract  of  employment,  130, 

note  5  (a), 
power  of,  to  terminate  contract  of  employment,  184,  6. 
application  of  fellow  servant  rule  to  employees  of,  1411. 
employees  of,  as  fellow  servants,  1^23,  note  1   (n). 
supervising  employees  as  vice  principals,  1463,  note  1   (j). 
effect  of  general  statutes  imposing  liability  upon  municipal  corporations  for 

injuries   caused  by   defects   in   the   streets  upon   the  extent  of 

their  liability  as  employers,   1640,  note  1    (e). 
as  defendants  in  actions  for  injuries  received  by  servants,  1615. 
modified   operation   of  the  employers'  liability  acts   in   case  of  servants   of 

municipal  corporations,  1665. 
liability  of,  for  torts  of  its  servants,  2505. 
picketing  as  violation  of  ordinance  against  loitering,  2706,  a. 
validity  of   ordinance  or   resolution   requiring  employment  of  union   labor, 

2753. 

MUNICIPAL  ORDINANCES. 

violation  of,   by  master   as   constituting  negligence,   1906-1909. 
assumption  of  risks  arising  from  master's  violation,  1647,  note  5    (c). 
violation  of,  as  constituting  contributory  negligence,  1278. 
violation  of,  as  proximate  cause  of  injury,  1570,  note  5   (a), 
picketing  as  violation  of  ordinance  against  loitering,  2706,  a. 
validity  of   ordinance   or   resolution   requiring   employment   of  union  labor, 
2753. 

MUSCLES. 

See  Straining. 

MUSICAL  COMPOSITIONS. 

rights  of  parties  in  regard  to  musical  compositions  written  by  servants,  2051. 

MUTUALITY. 

as  essential  to  the  validity  of  contract  of  employment,  89,  90. 


N 


.:NATURAL  LAWS. 

See  Physical  Laws. 

NAVY. 

See  Army  and  Navy. 

M.  &  S.  Vol.  VIII.— 619. 
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NEBRASKA. 

status  of  servant  receiving  share  of  profits,  69,  note  1;  70,  note  3;  72,  note  3. 

doctrine  that  one  member  of  a  family  may  recover  for  services  rendered  to- 

another  upon  proof  either  of  an  express  or  an  implied  contract, 

597,  note  1. 

assumption   of  extraordinary  risks   inferred  from  knowledge  thereof,   1182, 

note  1. 
confusion  of  assumption  of  risk  and  contributory  negligence,  1223,  note  3. 
common  employment,  identity  of  department  as  test  of,  1425. 
summary  of  decisions  as  to  superior  servant  doctrine,  1478. 
vice  principalship  determined  with  reference  to  the  character  of  the  act,  1479, 

note  3. 
doctrine  that  an  express  allegation  of  the  master's  knowledge  of  dangerous 
conditions  is  not  necessary  in  servant's  action  for  personal  in- 
juries, 1628,  note  9. 
necessity  of  averment  of  servant's  ignorance  of  the  dangerous  conditions  in 

his  action  for  personal  injuries,  1629,  note  2. 
liability  of  master  for  wilful  torts  of  his  servant,  2239a,  note  2. 
liability  of  carrier  for  wilful  tort  of  servant  on  passenger,  2430. 
statutes, 

as  to  constitutionality  of  these  statutes,  see  Constitutional  Law. 
expressly  or  impliedly  applicable  to  the  earnings  of  married  women,  623. 
relative  to  the  separate  property  of  married  women  not  intended  to  de- 
prive husband  of  common-law  rights  in  respect  to  wife's  earn- 
ings, 662,  note  1. 
providing  for  an  exemption  of  earnings,  797. 

permitting  claims  for  labor  to  be  enforced  against  exempt  property,  817. 
relative  to  hours  of  labor  in  private  employments,  886. 
relative  to  the  working  hours  of  women  and  children,  887. 
abrogating  the  defense  of  common  employment.  1786,  1787. 
relative  to  the  safeguarding  of  moving  machinery  and  other  dangerous 

appliances,  1855. 
relative  to  the  protection  of  employees  against  fire,  1860. 
regulating  sanitary  conditions  of  place  of  work,  1862. 
requiring  seats  for  female  employees,  1866,  note  2. 

requiring  rolling  stock  on  railroads  to  be  equipped  with  safety  appli- 
ances, 1878. 
regulating  the  number  of  men  forming  train  crews,  1880,  6. 
requiring  vestibules  on  street  ears,  1881,  note  3. 
relative  to  appliances  used  in  the  construction  of  buildings,  1892. 
relative  to  the  safety  of  completed  buildings,  1892. 
restricting  the  employment  of  children,  1898. 

NECESSARIES. 

deduction  for  necessaries  furnished  to  minor  in  action  brought  by  father  for 

wages  of  minor  child,  693,  note  5. 
duty  of  master  in  respect  to  necessaries  for  apprentice,  2157. 
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(References  are  to  sections) 
NECESSITY. 

as  justifying  element  for  maintenance  of  objects  alongside  and  dangerously 

near  the  track,  969,  u. 
as  justifying  element  in  maintaining  low  structure  over  tracks,  970,  c. 
contributory  negligence  of  servant  as  affected  by  necessary  character  of  the 
act  causing  the  injury,  1273. 

NEGLIGENCE. 

See  also  Case;  Instrumentalities;  Knowledge  of  Master;  Knowledge  of  Serv- 
ant; System;  Employment  of  Servants;  Statutes;  Torts. 

servant  cannot  recover  for  extra  work  caused  by  own  unakillfulness,   553, 
note  5. 

not  inferable  from  the  mere  employment  of  a  minor  to  do  dangerous  work, 
912. 

inferable  from  total  failure  to  furnish  necessary  instrumentalities  or  ma- 
terials, 916. 

inferable  where  instrumentalities  furnished  cannot  be  safely  used  by  serv- 
ants exercising  due  care,  928. 

predicable  on  master's  part  where  servant  is  exposed  to  risks  of  which  he  is 
ignorant,  956,  957. 

defined,  1018. 

knowledge  as  an  element  of,  1018. 

not  imputable  where  defect  is  not  discoverable  by  a  reasonably  careful  in- 
spection, 1058. 

inferable  where  master  has  made  no  inspection,  1059. 

competency  of  servant  as  affected  by  fact  that  no  previous  act  of  negligence 
was  shown,  1090,  a. 

— single  act  of  negligence,  1090,  6. 

— several  acts  of  negligence,  1090,  c. 

necessity  of  showing  that  specific  order  as  to  work  was  negligent,  1361. 

necessity  of  proving  negligent  character  of  act  of  superior  servant,  1465. 

necessity  of  proving  that  order  to  work  outside  of  scope  of  employment  was 
negligent,  1381. 

necessity  of  showing  that  assurance  of  safety  was  negligent,  1372. 

action  not  maintainable  where  no  specific  evidence  of  fault  on  the  master's 
part  is  offered,  1602. 

necessity  of  proving  negligence  under  employers'  liability  acts,  1689,  1699. 

liability  of  master  for  tort  of  servant  predicated  on  ground  of  negligence  in 
regard  to  employment  of  the  servant,  2222. 

of  master  as  necessary  element  in  action  for  employment  of  minor  without 

the  parent's  consent,  2646. 
violation  of  statute  as,  1906-1909. 

allowing  electricity  to  flow  through  trolley  wire  during  suspension  of  cars 

by  strike  as,  2756. 
presumption  of,  where  motorman  runs  car  past  crowd  in  street  during  strike, 
2757. 

NEGLIGENCE  PEK  SE. 
§  1.  On  part  of  master. 

nonconformity  to  common  usage  as,  949. 
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NEGLIGENCE  PER  SE— (continued). 

maintenance  of  low  bridge  over  railroad  as,  970,  note  4. 

doctrine  that  the  breach  of  a  statute  constitutes,  in  point  of  law,  1906. 
conflicting  doctrines  discussed,   1907-1909. 
§  2.  On  part  of  servant. 

coupling  cars  in  motion  as,  1250,  notes  16-25. 

operating  cars  in  dangerous  manner  as,  1254  (1). 

walking  on  moving  train  as,  1254  (4). 

attempting  to  mount  moving  train  as,  1254  (5). 

dismounting  from  moving  cars  as,  1254  (6). 

servant's  failure  to  protect  himself  against  abnormal  risk  of  which  he  has 
received  full  notice,  1194,  note  9. 

violation  of  a  rule  as,  1281. 

doctrine  that  violation  of  rule  is  not  negligence  per  se,  1284. 

statutory  provision  that  violation  of  statute  is,  1906,  note  9. 

NEGOTIABLE  INSTRUMENTS. 

effect  of  provisions  in  the  truck  acts  respecting  payment  of  wages  by  means 
of,  828a. 

NEVADA. 

status  of  servant  receiving  share  of  profits,  70,  note  3. 

liability  of  carrier  for  wilful  tort  of  servant  on  passenger,  2431. 

rule  as  to  nonliability  for  exemplary  damages  in  action  against  master  for 

tort  of  servant  in,  2553,  note  2. 
statutes, 

as  to  constitutionality  of  these  statutes,  see  Constitutional  Law. 

alien  labor  law,  149,  o. 

expressly  or  impliedly  applicable  to  the  earnings  of  married  women,  623. 

affording  a  preference  to  claims  for  wages  in  certain  contingencies,  726. 

designed  to  secure  the  payment  of  the  full  amount  of  wages  earned,  831. 

affording   a   preference  to   wages    in   the   administration   of    decedents' 
estates,  744. 

creating  absolute  lien  for  wages,  7S0. 

regulating  the  rate  of  wages  of  employees  of  the  state  or  a  political  sub- 
division thereof,  847. 

relative  to  hours  of  labor  in  private  employments,  886. 

text  of  compensation  act,  1852   (p.  5585). 

relating  to  blacklisting,  2031,  note  3. 

relating  to  arbitration  of  labor  disputes,  2768. 

NEW  APPLIANCES. 

master's  duty  to  introduce,  935. 

NEW  BRUNSWICK, 
statutes, 

expressly  or  impliedly  applicable  to  the  earnings  of  married  women,  623. 
affording  a  preference  to  wages  in  the  administration  of  decedents'  es- 
tates, 744. 
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NEW  BUVRHWICK— {continued) . 

employers'  liability  act,  1662. 

relative  to  the  binding  of  apprentices,  2086. 

relative  to  the  authentication  of  contract  of  apprenticeship  by  writing, 

2093,  note  2. 
relative  to  the  binding  of  poor  children  by  or  to  charitable  and  reforma- 
tory institvitions,  2111. 
relative  to  the  education  of  apprentices,  2158. 
providing  for  the  release  of  master  or  apprentice,  2193. 
providing  for  the  punishment  of  the  master  or  apprentice,  2]  93a. 
relative   to   proceedings   taken  for   the   protection   of   poor   apprentices, 
2193c. 

NEWFOUNDLAND. 

statutes  affording  summary  remedies  for  breach  of  contract  of  employment, 

315,  e. 
truck  acts,  826., 
employers'  liability  act,  1662. 

NEW  HAMPSHIRE.    ., 

status  of  servant  receiving  share  of  profits,  69,  note  1;  70,  note  3. 
assumption   of  extraordinary  risks   inferred  from  knovfledge   thereof,   1182, 

note  1. 
summary  of  decisions  as  to  superior  servant  doctrine,  1478. 
vice   prineipalship   determined   vritli    reference   to   the   character   of  the  act, 

1479,  note  3. 
efTect  of  delegation  of  personal  duties  to  independent  contractor,  1487,  note 

15. 
liability  of  master  for  wilful  torts  of  his  servant,  2239a,  note  2. 
statutes, 

as  to  constitutionality  of  these  statutes,  see  Constitutional  Law. 
expressly  or  impliedly  applicable  to  the  earnings  of  married  women,  623. 
requiring  assignment  of  future  wages  to  be  recorded,  662. 
relative  to  the  separate  property  of  married  women  not  intended  to  de- 
prive husband  of  common-law  rights  in  respect  to  wife's  earn- 
ings, 662,  note  1. 
creating  absolute  lien  for  wages,   750. 
providing  for  an  exemption  of  earnings,  797. 

permitting  claims  for  labor  to  be  enforced  against  exempt  property,  817. 
relative  to  hours  of  labor  in  private  employments,  886. 
relative  to  the  working  hours  of  women  and  children,  887. 
text  of  compensation  act,  1852   (p.  5590). 
requiring  seats  for  female  employees,  1866,  note  2. 
relative  to  structures  above  or  beside  railroad  tracks,  1876,  a. 
requiring  telltale  at  bridges  and  other  structures  above  the  track,  1876, 

6. 
requiring  vestibules  on  street  cars,   1881,  note  3. 
restricting  the  employment  of  children,  1898. 
relative  to  the  binding  of  apprentices,  2086. 
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NEW  HAMPSHIRE—  ( continued ) . 

relative  to  the  authentication  of  contract  of  apprenticeship  by  writing, 

2093,  note  2. 
relative  to  the  binding  of  poor  children  by  public  oflScers,  2105. 
relative  to  the  education  of  apprentices,  2158. 
providing  for  the  release  of  master  or  apprentice,  2193. 
providing  for  the  punishment  of  the  master  or  apprentice,  2193a. 
relative  to   proceedings   taken  for  the   protection  of  poor  apprentices, 
2193c. 

NEW  JERSEY. 

status  of  servant  receiving  share  of  profits,  69,  note  1;  70,  note  3. 

doctrine  of  constructive  service  in,  404,  note  1. 

assumption  of  extraordinary  risks  inferred  from  knowledge  thereof,   1182, 

note  1. 
assumption  of  risk  as  a  defense  to  the  master's  breach  of  a  specific  statu- 
tory duty,  1647a,  note  6. 
confusion  of  assumption  of  risk  and  contributory  negligence,  1223,  note  3. 
vice  principalship   determined  with   reference  to  the   character   of   the  act, 

1479,  note  3. 
effect  of  delegation  of  personal  duties  to  independent  contractor,  1487,  note 

16. 
doctrine  that  general  manager  is  not  a  vice  principal,  1457,  note  6. 
theory  that  master  is  never  liable  for  negligence  in  regard  to  inspection  and 

repair,  1549,  note  1. 
doctrine  that  knowledge  of  master  of  the  dangerous  conditions  must  be  ex- 
pressly charged  in  complaint  against  him  for  personal  injuries 
to  servant,  1628,  note  3. 
necessity  of  averment  of  servant's  ignorance  of  the  dangerous  conditions  in 

his  action  for  personal  injuries,  1629,  note  2. 
liability  of  master  for  wilful  torts  of  his  servant,  2239a,  note  2. 
doctrine  that  brakeman  is  presumably  authorized  to  eject  trespassers,  2353, 

note  7. 
liability  of  carrier  for  wilfvil  tort  of  servant  on  passenger,  2432. 
rule  as  to  exceptional  liability  for  exemplary  damages  in  actions  against 

master  for  tort  of  servant  in,  2557,  note  1. 
statutes, 

as  to  constitutionality  of  these  statutes,  see  Constitutional  Law. 
expressly  or  impliedly  applicable  to  the  earnings  of  married  women,  623. 
relative  to  the  separate  property  of  married  women  not  intended  to  de- 
prive husband  of  common-law  rights  in  respect  to  wife's  earn- 
ings, 662,  note  1. 
affording  a  preference  to  claims  for  wages  in  certain  contingencies,  726. 
creating  absolute  lien  for  wages,  750. 

enacted  especially  for  the  protection  of  laborers  employed  by  independ- 
ent contractors,  781. 
providing  for  an  exemption  of  earnings,  797. 

designed  to  secure  the  payment  of  the  full  amount  of  wages  earned.  S3i 
requiring  the  payment  of  wages  at  certain  times,  853. 
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NEW  JFjTIS'EY— (continued) . 

restrictive  of  agreements  aa  to  the  forfeiture  of  wages  of  servants  who 

quit  employment  without  notice,  873. 
relative  to  hours  of  labor  in  private  employments,  886. 
relative  to  the  working  hours  of  women  and  children,  887. 
employers'  liability  act,  1661c. 
text  of  compensation  act,  1852   (p.  5594). 
relative  to  the  safeguarding  of  moving  machinery  and  other  dangerous 

appliances,  1855. 
relative  to  the  safeguarding  of  dangerous  openings  and  the  lighting  of 

place  of  work,  1858. 
regulating  sanitary  conditions  of  place  of  work,  1862. 
relative  to  the  sanitary  conditions  of  bakeries,  1864,  note  1. 
requiring  seats  for  female  employees,  1866,  note  2. 
relative  to  work  in  sweat  shops,  1867. 
requiring  vestibules  on  street  cars,  1881,  note  3. 
requiring  seats  for  employees  on  street  cars,  1881,  note  6. 
relative  to  the  health  and  safety  of  employees  in  mines,  1883 
restricting  the  employment  of  children,  1898. 
relative  to  the  binding  of  apprentices,  2086. 

relative  to  the  binding  of  children  by  courts  or  court  officials,  2108. 
providing  for  the  release  of  master  or  apprentice,  2193. 
relative  to  the  making  up  of  lost  time  by  the  apprentice,  2193b. 

NEWLANDS  ACT. 

relating  to  arbitration  of  labor  disputes,  2768,  note  1. 

NEW  MEXICO. 

doctrine  that  one  member  of  a  family  may  recover  for  services  rendered  to 
another  upon  proof  either  of  an  express  or  an  implied  contract, 
597,  note  1. 
summary  of  decisions  aa  to  superior  servant  doctrine,  1478. 
vice   orincipalahip   determined  with   reference  to  the  character  of  the  act, 

1479,  note  3. 
statutes, 

as  to  constitutionality  of  these  statutes,  see  Constitutional  Law. 

permitting  claims  for  labor  to  be  enforced  against  exempt  property,  817. 

designed  to  aecure  the  payment  of  the  full  amount  of  wages  earned,  831. 

providing  for  an  exemption  of  earnings,  797. 

regulating  the  computation  of  wages  in  mines,  840. 

declaratory  of  common  law  principles,   1654c. 

relative  to  the  health  and  safety  of  employees  in  mines,  1883,  1884,  1888. 

NEW  SOUTH  WALES, 
statutes, 

affording  summary  remedies  for  breach  of  contract  of  employment,  315,  /. 
enacted  especially  for  the  protection  of  laborers  employed  by  independ- 
ent contractors,  781. 
regulating  the  computation  of  wages  in  mines,  840. 
relative  to  the  working  hours  of  women  and  children,  887. 
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employers'  liability  act,  1663. 

compensation  act,  1803. 

relative  to  the  protection  of  employees  against  fire,  1860. 

regulating  sanitary  conditions  of  place  of  work,  1862. 

relative  to  the  health  and  safety  of  employees  in  mines,  1883-1888,  1890. 

restricting  the  employment  of  women,  1895. 

restricting  the  employment  of  children,  1898. 

relative  to  the  binding  of  apprentices,  2086. 

relative  to  the  binding  of   poor   children   by   or   to  charitable   and   re- 
formatory institutions,  2111. 

providing  for  the  release  of  master  or  apprentice,  2193. 

providing  for  the  punishment  of  the  master  or  apprentice,  2193a. 

relative  to  the  making  up  of  lost  time  by  the  apprentice,  2193b. 

relating   to    conciliation    and   arbitration   of   industrial   disputes,   sum- 
marized and  construed,  2770-2780. 

:mewspaper. 

liability  of  master  for  libel  relative  to  third  person  published  by  servants 

engaged  in  newspaper  work,  2372. 
publication  of  articles  in  furtherance  of  boycott,  2728. 
riglit  of  strikers  to  present  cause  to  public  in,  2707. 
publication  of,  not  enjoined  because  it  contains  unfair  list,  2742,  d. 

NEW  YORK. 

status  of  servant  receiving  share  of  profits,  69,  note  1 ;  70,  note  3. 

doctrine  of  constructive  service  in,  404,  note  1. 

allowance   of   claim   of   interest   in   action   on    quantum   meruit   for   wages, 

578,  a. 
doctrine  that  one  member  of  a  family  may  recover  for  services  rendered  to 

another  upon  proof  either  of  an  express  or  an  implied  contract, 

597,  note  1. 
doctrine  that  conformity  to  common  usage  is  not  conclusive  in  the  master's 

favor,  947,  note  15. 
assumption  of   extraordinary  risks   inferred  from  knowledge  thereof,   1182, 

note  1. 
assumption  of  risk  as  a  defense  to  the  master's  breach  of  a  specific  statutory 

duty,  1647a,  note  6,  and  note  on  page  5091. 
confusion  of  assumption  of  risk  and  contributory  negligence,  1223,  note  3. 
servant's  violation  of  Sunday  law  as  contributory  negligence,  1240,  note  5. 
doctrine  that  violation  of  rule  does  not  imply  negligence  as  matter  of  law, 

1284. 
burden  of  proof  as  to  servant's  contributory  negligence,  1609,  note  1    (a), 
doctrine  that  general  manager  is  not  a  vice  principal,  1457,  note  6. 
summary  of  decisions  as  to  superior  servant  doctrine,  1478. 
vice  principalship  determined   with   reference   to   the  character   of   the   act, 

1479,  note  3. 
effect    of    delegation    of    personal    duties   to    independent    contractor,    1487, 

note  17. 
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theory  that  master  is  never  liable  for  negligence  in  regard  to  inspection  and 

repair,  1549,  note  1. 
liability  of  master  for  wilful  torts  of  his  servant,  2239a,  note  2. 
doctrine  that  jury  is  warranted  in  inferring  authority  of  brakeman  to  eject 

trespassers,  2353,  note  10. 
liability  of  carrier  for  wilful  tort  of  servant  on  passenger,  2433. 
rule  as  to  exceptional  liability  for  exemplary  damages   in  actions  against 

master  for  tort  of  servant  in,  2557,  note  1. 
decisions  of,  as  to  legality  of  closed  shop  agreements,  discussed,  2751. 
statutes, 

as  to  constitutionality  of  these  statutes,  see  Constitutional  Law. 

expressly  or  impliedly  applicable  to  the  earnings  of  married  women,  623 

requiring  assignment  of  future  wages  to  be  recorded,  662. 

relative  to  the  separate  property  of  married  women  not  intended  to 
deprive  husband  of  common-law  rights  in  respect  to  wife's  earn- 
ings, 662,  note  1. 

relative  to  the  assignment  of  wages,  664. 

affording  a  preference  to  claims  for  wages  in  certain  contingencies,  726. 

declaring  stockholders  to  be  individually  liable  for  the  wages  of  em- 
ployees, 770. 

enacted  especially  for  the  protection  of  laborers  employed  by  inde- 
pendent  contractors,   781. 

relative  to  the  attachment  of  future  wages,  794. 

providing  for  an  exemption  of  earnings,  797. 

permitting  claims  for  labor  to  be  enforced  against  exempt  property,  817. 

designed  to  secure  the  payment  of  the  full  amount  of  wages  earned,  831. 

regulating  the  rate  of  wages  of  employees  of  the  state  or  a  political 
subdivision  thereof,  849. 

requiring  the  payment  o'f  wages  at  certain  times,  853. 

relative  to  hours  of  labor  upon  public  work,  884. 

relative  to  hours  of  labor  in  private  employment,  886. 

relative  to  the  working  hours  of  women  and  children,  887. 

expressly  providing  that  contributory  negligence  shall  be  a  defense, 
1648,  note  1. 

text  of  compensation  act,  1852  (p.  5602). 

employers'  liability  act,  1661. 

relative  to  the  safeguarding  of  moving  machinery  and  other  dangerous 
appliances,  1855. 

relative  to  the  safety  of  steam  boilers,  1857,  a. 

relative  to  the  safeguarding  of  dangerous  openings  and  the  lighting  of 
place  of  work,  1858. 

relative  to  the  protection  of  employees  against  fire,  1860. 

regulating  sanitary  conditions  of  place  of  work,  1862. 

relative  to  the  sanitary  conditions  of  bakeries,  1864,  note  1. 

relative  to  the  meals  of  employees,  1865. 

requiring  seats  for  female  employees,  1866,  note  2. 

relative  to  work  in  sweat  shops,  1867. 

establishments  within  the  factory  acts,  1874,  note  1. 


9898  INDEX. 

{References  are  to  seoUona) 
NEW  YORK— (continued). 

requiring  telltale  at  bridges  and  other  structures  above  the  track, 
1876,  6. 

requiring  rolling  stock  on  railroads  to  be  equipped  with  safety  ap- 
pliances,  1878. 

relative  to  the  competency  of  railway  employees,  1879,  note  1. 

regulating  the  number  of  men  forming  train  crews,  1880,  6. 

requiring  vestibules  on  street  cars,  1881,  note  3. 

relative  to  the  health  and  safety  of  employees  in  mines,  1883-1886, 
1888-1890. 

relative  to  appliances  used  in  the  construction  of  buildings,  1892. 

relative  to  the  laying  of  floors  in  the  construction  of  buildings,  1892a,  d. 

restricting  the  employment  of  women,  1895. 

restricting  the  employment  of  children,  1898. 

relative  to  apprenticeship  as  means  of  gaining  settlement  under  poor 
laws,  2063. 

relative  to  the  binding  of  apprentices,  2086. 

requiring  indentures  of  apprenticeship  to  be  recorded,  2100,  note  6. 

relative  to  the  binding  of  poor  children  by  public  officers,  2105. 

relative  to  the  binding  of  poor  children  by  or  to  charitable  and  re- 
formatoi-y  institutions,  2111. 

relative  to  the  education  of  apprentices,  2158. 

providing  for  the  punishment  of  the  master  or  apprentice,  2193a. 

relative  to  proceedings  taken  for  the  protection  of  poor  apprentices, 
2193c. 

embodying  the  principle  respondeat  superior,  2263. 

Penal  Code,  §  168,  punishing  conspiracy  to  interfere  with  another's  ex- 
ercise of  his  trade  or  calling,  summarized  and  construed, 
2693,  d. 

relating  to  arbitration  of  labor  disputes,  2768. 

protecting  trademarks,  applicability  of  to  union  labels,  2784. 

NEW  ZEALAND. 
statutes, 

as  to  constitutionality  of  these  statutes,  see  Constitutional  Law. 

relating  to  conciliation  and  arbitration  of  industrial  disputes,  sum- 
marized and  construed,  2770-2780. 

enacted  especially  for  the  protection  of  laborers  employed  by  independ- 
ent contractors,  781. 

truck  acts,  826. 

regulating  the  rate  of  wages  of  employees  of  the  state  or  a  political 
subdivision  thereof,  847. 

enactments  under  which  wages  are  fixed  by  boards  exercising  judicial 
functions,  852. 

requiring  the  payment  of  wages  at  certain  times,  853. 

relative  to  hours  of  labor  upon  public  work,  884. 

relative  to  hours  of  labor  in  private  employments,  886. 

relative  to  the  working  hours  of  women  and  children,  887. 

employers'  liability  act,  1663. 
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ccanpensation  act,  1803. 

regulating  sanitary  conditions  of  place  of  work,  1862. 
relative  to  the  meals  of  employees,  1865. 
requiring  seats  for  female  employees,  1866,  note  2. 
relative  to  work  in  sweat  shops,  1867. 
establishments   embraced  within   the   factory  acts,   1875. 
relative  to  the  health  and  safety  of  employees  in  mines,  1883-1899. 
relative  to  rural  occupations,  1893. 
restricting  the  employment  of  women,  1895. 
restricting  the  employment  of  children,  1898. 

NICKNAME. 

fact   that   servant   bore   derogatory   nickname    as   an   element   indicative   of 
general   reputation,  1105,  note  16. 

NON-DELEGABLE  DUTIES. 

See  also  Fellow  Servant,  §  5. 

liability  of  master  for  breach  of  nondelegable  duties  by  whomsoever  com- 
mitted, 1469. 

NONFEASANCE. 

See  Misfeasance. 

NONOCCURRENCE. 

of  accidents,  admissibility  of  evidence  as  to,  1587,  6;  1590,  5. 

NONPAYMENT  OF  WAGES. 

statutes  declaring  simple  nonpayment  of  wages  to  be  a  penal  offlense,  878. 

NONRESIDENT. 

employer  as  party  to  action  under  statute  creating  absolute  lien  for  wagos, 

759,  a. 
applicability  of  statutes  affording  priority  to  claims  for  wages  to  nonresi- 

rent  employees,  743. 
applicability  of  statutes  relating  to  the  seizure  of  wages  by  judicial  process 

to  nonresident  employees,  804. 

NORMAL  RISKS. 

See  Ordinary  Risks. 

NORTH  CAROLINA. 

status  of  servant  receiving  share  of  profits,  69,  note  1;   72.  note  3. 

doctrine  of  constructive  service  in,  404,  note  1. 

doctrine  that  conformity  to  common  usage  is  not  conclusive  in  the  master's 

favor,  947,  note  16. 
assumption  of  risks,  doctrine  as  to,  1214a. 

confusion  of  assumption  of  risk  and  contributory  negligence,  1223,  note  3. 
power  to  hire   and  discharge   necessary  to  existence   of  vice  principalship, 

1451,  note  6. 
summary  of  decisions  as  to  superior  servant  doctrine,  1478. 
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vice   principalship  determined   with   reference  to  the   character   of  the   act, 

1479,  note  3. 
liability  of  master  for  wilful  torts  of  his  servant,  2239a,  note  2. 
doctrine  that  brakeman  is  presumably  authorized  to  eject  trespassers,  2353, 

note  7. 
liability  of  carrier  for  wilful  tort  of  servant  on  passenger,  2434. 
rule  as  to  general  liability  for  exemplary  damages  in  action  against  master 

for  tort  of  servant,  2555,  note  1. 
rule  as  to  nonliability  for  exemplary  damages  in  action  against  master  for 

tort  of  servant  in,  2553,  note  2. 
statutes, 

as  to  constitutionality  of  these  statutes,  see  Constitutional  Law. 
making  servant  liable  for  fraudulent  breach  of  contract  of  employment, 

320,  g. 
relative  to  the  separate  property  of  married  women  not  intended  to  de- 
prive   husband    of    common-law    rights    in    respect    to    wife's 
earnings,  662,  note  1. 
affording  a  preference  to  claims  for  wages  in  certain  contingencies,  726. 
creating  absolute  lien  for  wages,  750. 

enacted  especially  for  the  protection  of  laborers  employed  by  independ- 
ent contractors,  781. 
providing  for  an  exemption  of  earnings,  797. 

designed  to  secure  the  payment  of  the  full  amount  of  wages  earned,  831. 
relative  to  hours  of  labor  in  private  employments.  886. 
relative  to  the  working  hours  of  women  and  children,  887. 
modifying  doctrine  of  assumption  of  risk,  1647,  note  7. 
abrogating   the   defense   of   common   employment,   1788,   1789. 
requiring  seats  for  female  employees,  ]866,  note  2. 
relative  to  the  competency  of  railway  employees,  1879,  note  1. 
requiring  vestibules  on  street  cars,  1881,  note  3. 

relative  to  the  health  and  safety  of  employees  in  mines,  1883-1885,  1889. 
restricting  the  employment  of  children,  1898. 
relative  to  the  binding  of  apprentices,  2086. 

relative  to  the  binding  of  children  by  courts  or  court  officials,  2108, 
relative   to   the  binding  of   poor   children  by  or  to  charitable  and   re- 
formatory institutions,   2111. 
relative  to  the  remuneration  of  apprentices,  2167. 
providing  for  the  release  of  master  or  apprentice,  2193. 
providing  for  the  punishment  of  the  master  or  apprentice,  2193a. 
relative  to  enticement  and  harboring,  2614. 

NORTH  DAKOTA. 

summary  of  decisions  as  to  superior  servant  doctrine,  1478. 

vice  principalship   determined  with   reference  to  the   character   of   the   act, 

1479,  note  3. 
statutes, 

as  to  constitutionality  of  these  statutes,  see  Constitutional  Law. 

expressly  or  impliedly  applicable  to  the  earnings  of  married  women   623. 


INDEX.  9901 

(References  are  to  sections) 
NORTH  DAKOTA—  ( continued ) . 

enacted  especially  for  the  protection  of  laborers  employed  by  independ- 
ent contractors,  781. 
permitting  claims  for  labor  to  be  enforced  against  exempt  property,  817. 
relative  to  the  working  hours  of  women  and  children,  887. 
declaratory  of  common-law  principles,  1653,  1654. 
abrogating  the  defense  of  common  employment,  1790. 
relative  to  the  protection  of  employees  against  fire,  1860. 
restricting  the  employment  of  children,  1898. 
relating  to  blacklisting,  2031,  note  3. 
relative  to  the  education  of  apprentices,  2158. 
embodying  the   principle  respondeat  superior,   2261,  2264. 
imposing  liability  upon  parent  for  negligence  of  minor  child,  2271. 

NOTICE. 

§  1.  In  general. 

contracts  requiring  the  giving  of,  for  terminating  employment,  208-214. 
master  not  liable  for  injuries  caused  by  conditions  of  which  he  has  no  notice, 

904. 
theory  that  master  is  not  liable  after  he  has  informed  servant  of  existence 

of  risk,  958. 
assumption  of  risk  as  affected  by  failure  of  the  servant  to  notify  the  master 

of  the  existence  of  dangerous  conditions,  1194. 
duty  of   carrier   to  notify   intending  passenger  of  danger  of   violence  from 
strikers,  2757. 
§  2.  Under  miscellaneous  statutes. 

under  statutes  creating  absolute  lien  for  wages, 

notice  to  be  filed  for  the  purpose  of  perfecting  the  lien,  758,  6. 
service  of  notice  of  lien,  758,  d. 
under  American  statutes  preferring  claims  for  wages  in  certain  contingencies, 
necessity  for  giving  notice  of  claim,  739,  u. 
period  within  which  notice  must  be  given,  739,  6. 
contents  of  notice,  739,  c. 
sufficiency   of  notice  under   Quebec   statute  affording   a  privilege  of   wages, 

767,  /. 
statutes  requiring  notice  of  a  change  in  the  rate  of  wages,  871. 
required  by  statutes  when  it  is  impossible  to  guard  machinery,  1856,  notes 
24-26. 
§  3.  Service  of  notice  under  the  employers'  liability  act. 

ixotice  as  a  condition  precedent  to  the  maintenance  of  an  action,  1711. 
notice  not  essential  if  facts  constitute  a  cause  of  action  at  common  law,  1712. 
notice  must  be  in  writing,  1713. 
service  of  the  notice, 

service  on  corporations,  1714,  a. 
service  through  the  postoffice,  1714,  6. 
service  in  case  of  death,  1714,  c. 
excuses  for  failure  to  serve  notice,  1714,  d. 
sufficiency  of  the  particulars  contained  in  the  notice, 
in  general,  1715,  a. 
inaccuracies  which  do  not  invalidate  a  notice,  1715,  B. 
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§  4.  Of  accident  under  the  English  compensation  act. 

proceedings,  1813,  a. 

form  and  contents  of  notice,  1813,  b. 

to  whom  notice  must  be  given,  1813,  c. 

claim  for  compensation,  1813,  d. 

time  within  which  claim  must  be  made,  how  measured,  1813,  e. 

"employer  is  not  prejudiced,"  1813,  /. 

excuses  for  not  serving  notice  on  time,  1813,  jr. 

NOTORIETY. 

of  defect  as  element  determinative  of  master's  knowledge  thereof,  1030. 

NOVA  SCOTIA, 
statutes, 

enacted  especially  for  the  protection  of  laborers  employed  by  independent 

contractors,  781. 
regulating  the  computation  of  wages  in  mines,  840. 
requiring  the  payment  of  wages  at  certain  times,  853. 
relating  to  the  place  where  wages  are  to  be  paid,  881. 
relative  to  the  working  hours  of  women  and  children,  887. 
relative  to  the  health  and  safety  of  employees  in  mines,  1883-1890. 
restricting  the  employment  of  children,  1898. 
relative  to  the  binding  of  apprentices,  2086. 
relative  to  the  authentication  of  contract  of  apprenticeship  by  writing, 

2093,  note  2. 
relative  to  the  remuneration  of  apprentices,  2167. 
providing  for  the  release  of  master  or  apprentice,  2193. 
providing  for  the  punishment  of  the  master  or  apprentice,  2193a. 
relative   to   proceedings   taken   for  the  protection   of   poor   apprentices, 

2193c. 
relating  to  conciliation  and  arbitration  of  trade  disputes,  2709. 

NOVATION. 

extinction  of  the  statutory  preference  of  claims  for  wages  by,  716,  725,  740, 
747,  761,  769. 

NUISANCE. 

liability  of  master  for  nuisance  committed  by  servant,  2396. 

liability  of  corporation  for  nuisance  by  servant,  2505a,  note  4    (m). 

personal  liability  of  servant  for  maintenance  of,  2581,  notes  9,  10;  2589, 
note  4. 

persuasion  in  aid  of  strike  may  be,  2703,  6. 

tort  involved  in  unlawful  interference  with  another's  employment  as,  2662. 

unlawful  interference  with  another's  business  as,  2657. 

use  of  streets  for  distribution  of  hand  bills  and  display  of  placards  in  fur- 
therance of  boycott  not  necessarily  a  nuisance,  2728. 

picketing  as,  2706,  a. 

NUMBER  OF  SERVANTS. 

duty  of  master  to  employ  an  adequate  number  of  servants,  1107. 
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master's  performance  of  duty  primarily  a  question  for  the  jury,  1108. 
assumption  of  risk  of  working  with  insufficient  number  of  servants,  1180, 

note  1   (r)  ;  1187,  note  1  (t). 
imputed  knowledge  of  servant  as  to  risks  of  worlcing  with  inadequate  help, 

1315,  note  3  (gg). 
working  with  inadequate  help  as  contributory  negligence,  1255  (11). 
duty  of  furnishing  adequate  number  of  servants,  nondelegable,  1469,  note  4. 
inadequate  number  of  servants  as  proximate  cause  of  injury,  1570,  note  5 
(d);  1576,  note  6   (p.  4775). 

NURSE. 

cost  of  nursing  as  element  of  damages  in  action  for  loss  of  services  of  minor 
child,  2639. 


o 

OBEDIENCE. 

duty  of  servant  to  obey  master, 

duty  considered  as  one  arising  from  an  implied  agreement,  273,  a. 
duty  as  based  upon  an  express  stipulation  in  the  contract,  273,  6. 
duty  in  the  case  of  seamen,  273,  c. 
limits  of  the  duty  of  obedience,  274. 
disobedience  as  ground  of  action  for  damages  for  servant's  breach  of  contract, 

311,  note  2(b). 
servant's  fear  that  he  may  lose  his  position  if  he  disobeys  orders  as  affecting 

the  question  of  contributory  negligence,  1215,  h. 
necessity  for  prompt  obedience  as  a  consideration  supporting  right  of  action 

for  injuries  received  in  obeying  direct  orders,  1364,  d. 
obligation   of    servant   to   obey    master   as   basis    of   departmental    doctrine, 

1449,  c. 
liability   of  master   for   wrongful   act   of   servant  done  in  obedience  of  the 
master's  orders,  2285. 

OBJECT. 

of  doer  of  act,  proper  meaning  of,  2061. 

OBJECTION. 

doctrine  of  assumption  of  risk  as  affected  by  the  fact  that  an  objection  to 

conditions  was  not  made,  1202,  a. 
doctrine  of  assumption  of  risk  as  affected  by  the  fact  that  an  objection  to  the 

conditions  was  made,  1202,  6. 
making   or   failing   to   make   complaint   as   circumstance   bearing   upon   the 

question  whether  the  servant  was  volens,  1302. 
failure  of  servant  to  make  objection  as  showing  absence  of  compulsion  when 

ordered  to  perform  work  outside  the  scope  of  the  employment, 

1390,  6. 
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OBSTRUCTING  JUSTICE. 

violation  of  injunction  as  constituting  crime  of  conspiring  to  obstruct  justice, 
2715,  /. 

OBSTRUCTION  OF  MAILS, 
by  strike,  2709. 

strike  for  purpose  of,  unlawful,  2700. 
refusal  of  railway  employees  to  handle  cars  as  conspiracy  to  obstruct  mails, 

2737. 
combination  to  boycott  Pullman  cars  as  conspiracy  to  obstruct  mails,  2743. 

"OBTAINING  AND  COMMUNICATING  INFORMATION." 

attendance  for  purpose  of,  in  furtherance  of  strike,  2706,  a. 
attendance  for  purpose  of,  what  is  not,  2706,  6. 

OBVIOUS. 

obvious    nature   of   defect   as   element   bearing   on   the   master's   knowledge 
thereof,  1031. 

OCCUPANTS. 

liability  of  occupants  of  building  for  torts  of  their  servants  under  the  Roman 
law,  2251. 

OCCUPATION. 

validity  of  enactments  imposing  occupation  license  taxes, 
employment  agencies,  2876,  a. 
emigrant  agents,  2876,  6. 

managing  agents   of   certain  kinds   of  business,   2876,   c. 
agents  of  foreign  insurance  companies,  2876,  d. 
laundries,  2876,  e. 

OCCURRENCE. 

of  accidents,  admissibility  of  evidence  in  regard  to  1587,  c;  1590,  o. 
negligence  not  inferable  from  mere  occurrence  of  accident,  1600. 

OFFICERS. 

of  labor  organizations,  see  Labor  Organizations,  §  3. 

OHIO. 

doctrine  of  constructive  service  in,  404,  note  1. 

doctrine  that  proof  of  an  express  contract  is  necessary  to  entitle  a  member 

of  a  family  to  recover  for   services  rendered  to  another,   592, 

note  1. 
assumption  of  extraordinary  risks  inferred   from  knowledge   thereof,   1182, 

note  1. 
assumption  of  risk  as  a  defense  to  the  master's  breach  of  a  specific  statutory 

duty,  1647a,  notes  2,  6. 
confusion  of  assumption  of  risk  and  contributory  negligence,  1223,  note  3. 
servant's  violation  of  Sunday  law  as  contributory  negligence,  1240,  note  3. 
burden  of  proof  as  to  servant's  contributory  negligence,  1609,  note  l{a). 
summary  of  decisions  as  to  superior  servant  doctrine,  1478. 
theory  that  master  is  never  liable  for  negligence  in  regard  to  inspection  and 

repair,  1549,  note  1. 
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OHIO —  ( continued ) . 

doctrine   that   knowledge   of   master   of   the   dangerous   conditions   must   be 
expressly   charged   in   complaint  against  him  for   personal  in- 
juries to  servant,  1628,  note  3. 
necessity  of  averment  of  servant's  ignorance  of  the  dangerous  conditions  in 

his  action  for  personal  injuries,.  1629,  note  2. 
effect  of  averment  in  complaint  for  personal  injuries  by  servant  of  his  free- 
dom from  contributory  negligence,  1630,  note  2. 
liability  of  master  for  wilful  torts  of  his  servant,  2239a,  note  2. 
receiver  as  defendant  in  action  under  statute  enacted  for  the  benefit  of  rail- 
way employees,  1617. 
liability  of  carrier  for  wilful  tort  of  servant  on  passenger,  2435. 
rule  as  to  general  liability  for  exemplary  damages  in  action  against  master 

for  tort  of  servant,  2555,  note  1. 
rule  as  to  nonliability  for  exemplary  damages  in  action  against  master  for 

tort  of  servant  in,  2553,  note  2. 
statutes, 

as  to  constitutionality  of  these  statutes,  see  Constitutional  Law. 
affording  a  preference  to  claims  for  wages  in  certain  contingencies,  726. 
affording   a   preference   to   wages    in   the   administration   of    decedents' 

estates,  744. 
creating  absolute  lien  for  wages,  750. 
enacted  especially  for  the  protection  of  laborers  employed  by  independent 

contractors,  781. 
providing  for  an  exemption  of  earnings,  797. 

permitting  claims  for  labor  to  be  enforced  against  exempt  property,  817. 
designed  to  secure  the  payment  of  the  full  amount  of  wages  earned,  831. 
regulating  the  computation  of  wages  in  mines,  840. 
requiring  the  payment  of  wages  at  certain  times,  853. 
enabling  employees  to  recover  attorneys'  fees  and  special  penalties  in 

actions  for  wages,  867. 
requiring  notice  to  be  given  of  a  change  in  the  rate  of  wages,  871. 
prescribing  that  a  written  instrument  shall  be  made  as  to  rate  of  minor's 

wages,  877. 
relatives  to  hours  of  labor  upon  public  work,  884. 
relative  to  hours  of  labor  in  private  employments,  886. 
relative  to  the  working  hours  of  women  and  children,  887. 
abolishing  the  defense  of  assumption  of  risk,  1647,  note  9. 
employers'  liability  act,  1661a. 
modifying  the  fellow  servant  rule,  1757,  1758. 
abrogating  the  defense  of  common  employment,  1791. 
text  of  compensation  act,   1852    (p.   5602). 
relative  to  the  safeguarding  of  moving  machinery  and  other  dangerous 

appliances,   1855. 
relative  to  the  safeguarding  of  dangerous  openings  and  the  lighting  of 

place  of  work,  1858. 
relative  to  the  protection  of  employees  against  fire,  1860 
regulating  sanitary  conditions  of  place  of  work,  1862. 
relative  to  the  sanitary  condition  of  bakeries,  1864,  note  1. 
M.  &  S.  Vol.  VIII.— 620. 
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OHIO—  ( continued ) . 

relative  to  the  meals  of  employees,  1865. 

requiring  seats  for  female  employees,  1866,  note  2. 

relative  to  work  in  sweat  shops,  1867. 

establishments  within  the  factory  acts,  1874,  note  1. 

relative  to  structures  above  or  beside  railroad  tracks,  1876,  a. 

relative  to  the  blocking  of  frogs,  guard  rails,  and  switclies,  1877,  note  1. 

requiring   rolling   stock   on   railroads   to  be   equipped   with   safety  ap- 
pliances, 1878. 

relative  to  the  competency  of  railway  employees,  1879,  note  1. 

regulating  the  number  of  men  forming  train  crews,  1880,  &. 

requiring  vestibules  on  street  cars,  1881,  note  3. 

relative  to  the  health  and  safety  of  employees  in  mines,  1883-1888,  1890. 

relative  to  appliances  used  in  the  construction  of  buildings,  1892. 

relative  to  the  safety  of  completed  buildings,  1892. 

restricting  the  employment  of  women,  1895. 

restricting  the  employment  of  children,  1898. 

limiting  or  restricting  the  liability  of  employers  for  injuries  to  their 
employees,  1919,  note  9. 

requiring  master  to  give  character  to  servant,  2014,  note  2. 

relating  to  blacklisting,  2031,  note  3. 

relative  to  the  binding  of  poor  children  by  public  officers,  2105. 

relative  to  the  binding  of  poor   children  by  or  to  charitable  and  re- 
formatory institutions,  2111. 

relative  to  the  education  of  apprentices,  2158. 
,    relative  to  the  remuneration  of  apprentices,  2167. 

providing  for  the  release  of  master  or  apprentice,  2193. 

relative  to  proceedings  taken  for   the   protection  of  poor  apprentices, 
2193e. 

relating  to  arbitration  of  labor  disputes,  2768. 

OIL. 

statutory  requirements  as  to  quality  of,  for  use  in  mines,  1885. 

OILING  MACHINERY. 

master's   liability  for   displacement  of  parts   of  machinery  by  servant  for 

purpose  of  oiling,  1060,  note  6. 
imputed  knowledge  of  servant  of  risks  incurred  in  oiling  machinery  while  in 

motion,  1313,  note  1   (r). 
imputed  knowledge  of  minor  servant  of  risks  incurred  in  oiling  machinery 

while  in  motion,  1318,  note  1    (x). 

OKLAHOMA. 

assumption  of  extraordinary  risks  inferred  from  knowledge  thereof,  1182, 

note  1. 
assumption  of  risk  as  a  defense  to  the  master's  breach  of  a  specific  statutory 

duty,  1647a,  note  2. 
summary  of  decisions  as  to  superior  servant  doctrine,  1478. 
doctrine  that  brakeman  is  presumably  authorized  to  eject  trespassers,  2353, 

note  7. 
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OKLAHOMA—  ( continued) . 

rule  as  to  exceptional  liability  for  exemplary  damages  in   actions  against 

master  for  tort  of  servant  in,  2557,  note  1. 
statutes. 

as  to  constitutionality  of  these  statutes,  see  Constitutional  Law. 

creating  absolute  lien  for  wages,  750. 

providing  for  an  exemption  of  earnings,  797. 

permitting  claims   for   labor  to  be   enforced   against   exempt   property, 
817. 

relative  to   hours   of  labor  upon  public  work,   884. 

employers'  liability  act,  1661e. 

abrogating  the  defense  of  common  employment,  1792. 

relative  to  the  safeguarding  of  moving  machinery  and  other  dangerous 
appliances,  1855. 

relative  to  the  safety  of  steam  boilers,  1S57,  a. 

relative  to  the  safeguarding  of  dangerous  openings  and  the  lighting  of 
place  of  work,  1858. 

relative  to  the  protection  of  employees  against  fire,  1860. 

regulating  sanitary  conditions  of  place  of  work,  1862. 

requiring  seats  for  female  employees,  1866,  note  2. 

establishment  within  the  factory  acts,  1874,  note  1. 

requiring  railroads   to   provide   slielter   for   employees   engaged   in   con- 
struction work,  1881,  note  1. 

relative  to  the  health  and  safety  of  employees  in  mines,  1883-1890. 

relative  to  appliances  used  in  the  construction  of  buildings,  1892. 

restricting  the  employment  of  women,  1895. 

restricting  the  employment  of  children,  1898. 

relating  to  arbitration  of  labor  disputes,  2768. 

"ON,  IN  OR  ABOUT." 

scope  of  phrase  as  used  in  English  compensation  act,  1842. 

ONTARIO. 

doctrine  that  one  member  of  a  family  may  recover  for  services  rendered  to 

another  upon  proof  either  of  an  express  or  an  implied  contract, 

597,  note  1. 
statutes. 

alien  labor  law,  150,  &. 

affording   summary    remedies    for   breach    of   contract   of   employment, 

315,  a. 
expressly  or  impliedly  applicable  to  the  earnings  of  married  women,  623. 
affording  a   preference   to   wages   in   the   administration   of   decedent's 

estates,  744. 
creating  absolute  lien  for  wages,  750. 
enacted  especially  for  the  protection  of  laborers  employed  by  independent 

contractors,  781. 
providing  for  an  exemption  of  earnings,  797. 
truck  acts,  826. 

fixing  the  rate  of  wages  to  be  paid  on  work  subsidized  by  the  state,  851. 
relating  to  the  place  where  wages  are  to  be  paid,  881. 
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OWTAVJO— {continued). 

relative  to  hours  of  labor  in  private  employments,  886. 

relative  to  the  working  hours  of  Avomen  and  children,  887. 

employers'  liability  act,  1662. 

relative  to  the  safeguarding  of  moving  machinery  and  other  dangerous 
appliances,  1855. 

relative  to  the  strength  and  safety  of  elevators,  1857,  &. 

relative  to  the  safeguarding  of  dangerous  openings  and  the  lighting  of 
place  of  work,  1858. 

relative  to  the  protection  of  employees  against  fire,  1860. 

regulating  sanitary  conditions  of  place  of  work,  1862. 

relative  to  the  sanitary  condition  of  bakeries,  1864,  note  1. 

relative  to  the  meals  of  employees,  1865. 

requiring  seats  for  female  employees,  1866,  note  2. 

relative  to  work  in  sweat  shops,  1867. 

establishments  embraced  within  the  factory  acts,  1875. 

relative  to  the  blocking  of  frogs,  guard  rails,  and  switches,  1877,  note  1. 

relative  to  the  health  and  safety  of  employees  in  mines,  1883-1890. 

restricting  the  employment  of  women,  1895. 

restricting  the  employment  of  children,  1898. 

relative  to  the  binding  of  apprentices,  2086. 

relative  to  the  binding  of  children  by  courts  or  court  officials,  2108. 

providing  for  the  release  of  master  or  apprentice,  2193. 

providing  for  the  punishment  of  the  master  or  apprentice,  2193a. 

relative  to  the  making  up  of  lost  time  by  the  apprentice,  2193b. 

relating  to  conciliation  and  arbitration  of  trade  disputes,  2769. 

OPENINGS. 

master's  liability  for  injuries  caused  by  defects  in  the  covers  of  dangerous 

openings,  996,  note  1    (j). 
master's    liability    for    injuries    caused    by    unguarded    openings,    979,    999. 
duty   to   maintain    safe    conditions    surrounding,    non-delegable,    1498,    note 

6   (1). 
duty  to  guard,  non-delegable,  1497,  note  7    (g). 
failure  to  safeguard,  as  detail  of  the  work,  1540,  note  1   (s). 
imputed  knowledge  of  servant  as  to  risks  relative  to  unguarded  openings, 

1313,  note  1    (h)  ;   1321,  note  1    (e)  ;   1323,  note  1    (j);   1325, 

note  1    ( d ) . 
duty  of  servant  to  inspect  with  reference  to  unguarded  openings,  1334,  note 

1    (1). 
statutes   relative   to  the   saieguarding   of   dangerous   openings   in   factories, 

1858,  1859. 
statutory  requirements  as  to  the  guarding  of  dangerous  openings  in  mines, 

1885. 
statutes  relative  to  the  guarding  of  dangerous  openings  in  buildings  in  the 

process  of  erection,  1892a,  c. 

OPEN  MARKET. 

See  also  Free  Market. 

interference  with  employee's  right  to,  not  justified  by  employer's  desire  to 
retain  employee,  2666. 
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'"OPERATING"  RAILr.OAD. 

what  constitutes,  1660,  1778,  1780,  1782,  1784,  6;  1790,  1795,  a;  1801a. 
See  also  Railroads,  §  26. 

OPERATIVE. 

who  is,  under  master  and  servant  statutes,  1946,  c,  dj  1947,  d;  1948,  e,  /; 
1984,  6,  g. 

OPINIONS. 

as  evidence,  1597. 

expression   of,    in   relation   to   person   boycotted   should  not  be  restrained, 
2742,  d. 

ORDERS. 

duty  of  servant  to  obey,  see  Obedience. 
§  1.  In   general. 

duty  of  apprentice  to  obey,  2169. 

duty  of  master  to  abstain  from  ordering  servants  to  work  where  abnormal 

conditions  will  endanger  them,  ]013. 
assumption  of  risk  of  injury  received  in  obeying  special  order,  1198. 
duty  to  give  orders,  nondelegable,  1504a. 

in  respect  to  the  use  of  instrumentalities  as  details  of  the  work,  1526. 
negligence  in  respect  to  carrying  out,  as  detail  of  the  work,  1538. 
negligence   in   the   transmission   of  the  master's   orders   as   detail   of   work, 

1541. 
duty  of  servant  to  inspect  under,  1340. 

acts  done  in  contravention  of,  as  contributory  negligence,  1279. 
violation  of  order  as  proximate  cause  of  injury,  123S,  note  2. 
§  2.  Right  of  action  for  injuries  in  oheyimg  direct  orders. 
introductory,  1357. 

necessity  of  showing  that  an  order  was  given,  1358. 
— and  was  given  by  some  employee  who  represented  the  master,  1359. 
— and  was  the  inducing  motive  of  the  servant's  act,  1360. 
— and  was  negligent  under  the  circumstances,  1361. 
assumption  of  the  risk,  as  a  defense,  1198,  1362. 
contributory   negligence  usually  negatived  by   evidence  that   servant   acted 

under  direct  order,  1363. 
considerations  upon  which  this  doctrine  is  based, 

master  and  servant  not  upon  the  same  footing,  1364,  a. 

servant    entitled    to    rely   on   the   master's   performance   of   his    duties, 

1364,  6. 
order  considered  to  be  an  implied  assurance  that  there  is  no  abnormal 

danger,  1364,  c. 
necessity  for  prompt  obedience,  1364,  d. 

direct  order  considered  as  tending  to  negative  voluntary  action,  1364,  c. 
direct    order    considered    as    tending    to    produce  .confusion    of    mind, 
1364,  /. 
violation  of,  as  serious  and  wilful  misconduct  under  the  English  compen- 
sation act,  1809. 
liability  of  master  to  third  person  for  acts  done  by  servant  in  pursuance 
of  his  orders,  2220. 
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ORDERS— (conftnued) . 

master's  liability  for  tort  of  servant  where  act  was  done  in  disobedience  of 

master's  orders,  2285. 
personal  liability  of  servant  for  act  done  under  command  or  direction   of 

master,  2593. 
direct  order  not  a  justification  where  it  was  given  without  authority,  1305. 
— nor  where  a  prudent  man  would  have  refused  to  comply  with  it,  1366. 
— nor  where  the  servant  fully  appreciated  the  danger,  1367. 
— nor  where  the  servant  executed  it  in  a  negligent  manner,  1368. 
work  undertaken  by  order  of  master  or  superior  employee  as  bearing  upon 

the  question  whether  servant  was  volens,  1299. 

necessity  of  showing  negligence  on  the  part  of  the  superior  servant,  1699. 

§  3.  Liability   under   employers'   liability   acts  for  negligence   of  persons  whose 

orders  injured  servant  vMs  bound  to  obey. 
conditions  precedent  to  recovery,  1693. 
to  what  superior  servants  the  statute  is  applicable,  1694. 
temporary  substitutes  for  regular  foremen,  status  of,  1695. 
to  what  orders  the  servant  is  bound  to  conform,  1696. 
when  a  servant  is  deemed  to  have  acted  under  orders,  1697. 
necessity  of  establishing  causal  connection  between  the  order  and  the  injury, 

1698. 

ORDINANCES. 

validity  of,  requiring  employment  of  union  labor   on  municipal   contracts, 

2753. 
picketing  as  violation  of  ordinance  against  loitering,  2706,  a. 

ORDINARY  RISKS. 

what  are  ordinary  risks  generally,  1169. 

ordinary  risks  always  presumed  to  have  been  assumed,  1167. 

assumption  of,  as  affected  by  the  fact  that  the  servant  was  a  minor,  1203. 

ordinary  risks  always  presumed  to  have  been  undertaken  volens,   1292. 

assumption  of,  see  Assumption  of  Risk. 

OREGON. 

doctrine  of  constructive  service  in,  404,  note  1. 

doctrine  that  one  member  of  a  family  may  recover  for  services  rendered  to 
another  upon  proof  either  of  an  express  or  an  implied  contract, 
597,  note  1. 

assumption  of  extraordinary  risks  inferred  from  knowledge  thereof,  1182, 
note  1. 

assumption  of  risk  as  a  defense  to  the  master's  breach  of  a  specific  statutory 
duty,  1647a,  note  2. 

summary  of  decisions  as  to  superior  servant  doctrine,  1478. 

vice  principalship  determined  with  reference  to  the  character  of  the  act, 
1479,  note  3. 

doctrine  that  knowledge  of  master  of  the  dangerous  conditions  must  be  ex- 
pressly charged  in  the  complaint  against  him  for  personal  in- 
juries to  servant,  1628,  note  3. 

liability  of  master  for  wilful  torts  of  his  servant,  2239a,  note  2. 
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OREGON —  ( continued ) . 

doctrine  that  carrier  is  liable  for  negligent  acts  outside  as  well  as  within 

the  scope  of  the  servant's  employment,  2332. 
rule  as  to  exceptional  liability  for  exemplary  damages  in  actions  against 

master  for  tort  of  servant  in,  2557,  note  I. 
statutes, 

as  to  constitutionality  of  these  statutes,  see  Constitutional  Law. 

alien  labor  law,  149,  c. 

expressly  or  impliedly  applicable  to  the  earnings  of  married  women,  623. 

affording  a,  preference  to  claims  for  wages  in  certain  contingencies,  726. 

designed  to  secure  the  payment  of  the  full  amount  of  wages,  earned,  831. 

creating  absolute  lien  for  wages,  750. 

enacted  especially  for  the  protection  of  laborers  employed  by  independ- 
ent contractors,  781. 

providing  for  an  exemption  of  earnings,  797. 

regulating  the  payment  of  wages  in  ease  the  employment  is  terminated 
by  the  act  of  the  master,  862. 

relative  to  hours  of  labor  upon  public  work,  884. 

relative  to  hours  of  labor  in  private  employments,  886. 

relative  to  the  working  hours  of  women  and  children,  887. 

modifying  the  fellow  servant  rule,  1759,  1759a. 

relative  to  the  safeguarding  of  moving  machinery  and  other  dangerous 
appliances,  1855. 

requiring  means  of  communication  between  parts  of  factory,  1857,  c. 

requiring  protection  from  electric  currents,   1857,  d. 

relative  to  the  safeguarding  of  dangerous  openings  and  the  lighting  of 
place  of  work,  1858. 

regulating  sanitary  conditions  of  place  of  work,  1862. 

requiring  seats  for  female  employees,  1866,  note  2. 

requiring  seats  for  employees  on  street  cars,  1881,  note  6. 

requiring  vestibules  on  street  cars,  1881,  note  3. 

relative  to  the  health  and  safety  of  employees  in  mines,  1884. 

relative  to  appliances  used  in  the  construction  of  buildings,  1892. 

restricting  the  employment  of  children,  1898. 

relative  to  the  binding  of  apprentices,  2086. 

relative  to  the  authentication  of  contract  of  apprenticeship  by  writing, 
2093,  note  2. 

relative  to  the  binding  of  children  by  courts  or  court  officials,  2108. 

relative  to  the  remuneration  of  apprentices,  2167. 

■"OUT  OF  AND  IN  THE  COURSE  OF  THE  EMPLOYMENT." 

scope  of  phrase  as  used  in  the  English  compensation  act,  1806. 

OVERSEER. 

knowledge  of,  imputed  to  the  master,  1052,  note  5. 

OVERTIME. 

statutes   explicitly  authorizing   recovery   of   wages   in   respect   of  overtime, 

891,  5. 
effect  of  statutes  regulating  the  hours  of  labor  which  are  merely  declaratory, 
892. 
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OVERWORK. 

liability  of  master  where  servant  has  become  exhausted,  through,  1107,  note  7. 
liability  of  master  for  compelling  servant  to,  1111. 

master  negligent  where  servant  is  given  more  work  than  he  can  efficiently 
perform,  1111. 

OWNER. 

who  is,  of  factory  within  the  factory  acts,  1861,  notes  7,  8. 

OWNERSHIP. 

of   instrumentality   causing   the   injury   as   affecting   the   master's   liability 

therefor,  see  Instrumentalities. 
of  property,  as  test  of  relationship  of  master  and  servant,  27. 
of  horse-drawn  vehicle  as  determining  relationship  of  master  and  servant,  27, 

note  2    (a). 
of  railroads  as   determining   relationship   of   master   and   servant,   27,  note 

2   (b). 
of  ships  as  determining  relationship  of  master  and  servant,  27,  note  2   (c). 
of  ferries  as  determining  relationship  of  master  and  servant,  27,  note  2   (d). 
master's  ownership  of  instrumentality  as  affecting  his  liability  for  tort  of 

servant,  2281,  2281a. 
master's  liability  for  tort  of  servant  where  instrumentality  used  was  not 

owned  by  master,  2282. 


PAIN. 

as  element  of  damages  in  action  for  wrongful  dismissal,  376. 
contributory  negligence  of  servant  as  affected   by   fact  that  act  was  done 
under  the  influence  of  bodily  pain,  1275. 

PALACE    GAR   COMPANY. 
See  Sleeping  Car  Company. 

PANS. 

statutes  relative  to  the  safeguarding  of  dangerous  pans  in  factories,  1855. 

PARADES. 

right  of  strikers  to  hold,  2707. 

holding  of,  may  constitute  contempt  of  strike  injunction,  2715,  /. 

PARENT  AND  CHILD. 

rights  and  obligations  of  parent  of  apprenticed  child,  see  Apprentices. 
See  also  Infants. 
%  1.  In  general. 

presumption  that  there  was   no   intention   to  charge  for  services   rendered 
by  child  to  his  parent, 
services    rendered   by   minor    child,   581,   a. 
—by  adult  child,  581,   6. 
— by  illegitimate  child,  581,  c. 
services  rendered  to  grandparent  in  loco  parentis,  58l,  d. 
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PARENT  AND  CB.11,1)— (continued). 

presumption  that  there  was  no  intention  to  charge  where  services  are  ren- 
dered by  a  parent  to  his  child,  582. 
right  of  parent  to  claim  statutory  preference  in  respect  of  wages  accruing 

to  minor  cliild,  721. 
riglit  of  parent  to  claim  statutory  preference  in  respect  of  wages  accruing 

to  his  minor  child,  729. 
contributory  negligence  as  defense  to  action  by  parent  for  loss   of  child's 

services,  1231. 
effect  of  parent's  consent  to  employment  of  child  under  statutory  age,  1004. 
liability   of   father   for  enticement   and   liarboring   of   minor  who   had   been 

bound  as  an  apprentice,  2603,  note  5. 
statutory  liability  of  parent  for  enticement  of  his  own  child  under  contract 
of  employment  with  another,  2617. 
§  2.  Liability  of  parents  with  respect  to  torts  of  minor  children. 
in  common-law  jurisdictions, 
in  general,  2268. 

liability,  when  imputable  to  parent  on  ground  of  personal  fault,  2269. 
liability,  when  imputable  to  parent  on  ground  of  child's  being  his  agent  or 

servant,  2270. 
liability  under  statutory  provisions,  2271. 
doctrine  in  civil  law  jurisdictions, 
Scotland,  2272,  o. 
France,    2272,    6. 
Louisiana,  2272,  o. 
Quebec,  2272,  d. 
§  3.  Liability  for  tortious  injury  to  minor  child. 
the  rule  of  liability,  2633. 
injury  to  child  of  tender  years,  2634. 
death  of  child,  2635. 
who  may  maintain  the  action,  2636. 
pleading,  2637. 
damages, 

total  or  partial  loss  of  services,  2638. 

— medicines,  medical  and  surgical  treatment,  and  nursing,  2639. 
— miscellaneous    elements    of    recoverable    and    nonrecoverable    damage, 
2640. 
§  4.  Liability  for  employment  of  minor  in  dangerous  work  without  the  parent's 
consent. 
the  rule  of  liability,  915,  2641. 
dangerous  character  of  employment,  2642. 
what  constitutes   employment,  2643. 
employer's  knowledge  of  minority,  2644. 
parent's  consent  to  minor's  employment,  2645. 

negligence,  contributory  negligence,  assumption  of  risk  and  proximate  cause, 
2646. 

PARKS. 

liability  of  master  for  negligence  of  servant  employed  in  public  park,  to 
person  to  whom  he  owes  no  contractual  duty,  2325a. 
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PAROL  EVIDENCE. 

admissibility  of,  to  determine  duration  of  contract,  152,  notes  3-7. 
how  far  admissible  to  aflfect  the  liability  of  .parties  to  indentures  of  appren- 
ticeship, 2069. 

PARTIES. 

§  1.  /re  general. 

in  action  for  damages  for  breach  of  contract  for  wrongful  dismissal,  358. 
to  actions  under  statutes  creating  absolute  lien  for  wages, 
nonresident  employer,  759,  a. 
lessee,   759,   6. 

contractors  and  subcontractors,  759,  c. 
in   actions  under  statutes   declaring   stocltholders  to  be   individually  liable 

for  the  wages  of  employees,  774. 
proper  parties  plaintiff  in  actions  of  covenant  of  apprenticeship,  2185. 
who  may  maintain  action  for  tortious  injury  to  minor  child,  2636. 
in  action  for  employment  of  minor  without  the  parent's  consent,  2647. 
who  may  maintain,  for  infringement  of  registered  union  label,  2789. 
bringing  in  parties  to  industrial  dispute,  2775. 
§  2.  In  actions  against  employers  for  injuries  received  by  servants, 
plaintiffs,  1612. 
defendants, 

in  general,  1613. 

liability  of  the  state  to  its  employees,  1614, 

municipal  corporation,  1615. 

receivers, 

common  law  actions,  1616. 

actions  under  statutes  enacted  for  the  benefit  of  railway  employees, 
1617. 
fellow  servants,  1618. 
joinder  of  negligent  coemployees  and  master  as  parties  defendant,  1619. 
entitled  to  bring  action  for  breach  of  specific  statutory  duty,  1912. 
liable  in  action  for  breach  of  statutory  duty,  1913. 

liable  in  actions  to  enforce  a  penalty  for  breach  of  specific  statutory  duty, 
1916. 
§  3.  Persons  entitled  to  sue  under  the  employers'   liaiility  acts. 
servants  temporarily  under  the  control  of  the  defendant,  1721. 
volunteers,  1722. 

persons  who  have  permanently  or  temporarily  ceased  to  be  in  the  employ- 
ment of  the  defendant,  1723. 
independent  contractors,  1724, 
servants  of  independent  contractors,  1725. 
railway  servant,  1726. 
workmen,  1727. 
seamen,  1728. 

servants   working  in  government  departments,   1729. 
§  4.  Persons  liable  in  action  for  tort  of  servant. 
crown  or  state,  2504. 
municipal  corporations,  2505. 
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PARTIES—  ( continued ) . 

private  corporations,  2505a. 
charitable  institutions,  2506. 
trustees,  2507. 
receivers,  2508. 
partners,  2509. 
married  women,  2510. 
sliipowners    and   ships,   2511. 

PARTNERSHIP. 

partner  as  distinguished  from  servant, 

significance  of  sharing  in  profits,  68-71. 
significance  of  sharing  in  profits  as  profits,  72. 
participation  in  losses  as  -well  as  profits,  73. 
other  significant  circumstances,  74. 

doctrine  of  French  law  as  administered  in  Quebec,  74a. 
authority  of  individual  partner  to  hire  employees,  116. 
power  of  individual  partner  to  terminate  contract  of  employment,  186,  5. 
death  of  member  of  employing  partnership  as  terminating  contract  of  em- 
ployment, 217. 
effect  of  change  in  personnel  of  employing  partnership  as  breach  of  master's 

duty  to  servant,  264. 
applicability  of  fellow  servant  rule  where  injury  was  caused  by  negligence 
of    defendant's    partner    who   is    also   fellow    workman    of    the 
injured  person,  902,  note  4. 
members  of  firm  as  defendants  in  action  for  injuries  to  servant,  1613,  note  6. 
validity  of  a  binding  of  an  apprentice  to,  2120. 
effect  of  dissolution  of  employing  partnership  to  terminate  apprenticeship, 

2204. 
effect  of  death  of  one  of  an  employing  partnership  upon  apprenticeship,  2211. 
liability  of  Individual  partner  for  tort  of  servant  of  partnership,  2509. 
prospect  of,  not  basis  for  damages  in  action  for  procuring  discharge,  2690. 
labor  organization  not,  for  purpose  of  accounting,  2748. 

PASS. 

status  of   employee  traveling  on,   1555,  note   18. 

PASSENGERS. 

See  also  Torts. 

liability  of  lessor  road  for  injuries  to,  caused  by  negligence  of  employees  of 
lessee  road,  31,  note  6. 

liability  of,  for  procuring  discharge  of  conductor  by  reporting  misconduct, 
2680. 

distinction  between  duty  owed  by  carrier  to  its  passengers  and  to  its  serv- 
ants traveling  in  the  course  of  their  employment,  911,  note  3. 

duty  of  carrier  to  protect,  from  strikers,  2757. 

when  servants  traveling  in  their  employer's  vehicles  are  deemed  to  be, 
1555,  e. 

carrier's  liability  for  tort  of  servant  committed  against  passenger,  how  far 
affected  by  antecedent  misconduct  of  passenger,  2453,  2454. 
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PASSENGEES—  ( continued ) . 

duty  of  carrier  to  protect  passengers  against  injuries  from  wilful  torts  of 
other  passengers, 
doctrine  in  the  United  States,  2456,  a. 
doctrine  in  England  and  the  British  possessions,  2456,  6. 
liability  of  railroad  company  for  wrongful  arrest,  etc.,  considered  witli  refer- 
ence to  the  duty  of  carriers  to  protect  passengers,  2472a. 
liability  of  master  for  wrongful  arrest  by  constable  as  affected  by  fact  that 
relation   between  the  defendant  and  person   injured  was  that 
of  carrier  and  passenger,  2482. 
liability  of  master  to,  for  tort  of  servant  considered  with  reference  to  the 
nature  of  the  duty  owed,  2499. 

PATENT  LAWS. 

effect  of,  on  right  to  servant's  inventions,  see  Product  of  Servant,  right  of 

Master  in. 
liability  of  master  for  infringement  of  patent  by  servant,  2402. 

PATHS. 

See  Footpath. 

PATRONAGE. 

concerted  withdrawal  of,  see  Boycotts. 

PAWNBROKERS. 

liability  of,  for  negligence  of  their  servants,  2343,  note  1    (a). 

PAYMENT. 

"otherwise  than  in  current  coin,"  meeting  of,  828. 

as  defense  to  an  action  under  statute  creating  absolute  lien  for  wages,  762,  a. 

PECUNIARY  IRRESPONSIBILITY. 

as  basis  for  equitable  relief  in  strike  injunction  suit,  2715,  a. 

PENALTY. 

penal  action  as  remedy  for  wrongful  seizure  of  wages,  816. 

when  employer  liable  for,  under  statutes  regulating  the  payment  of  wages 

in  case  the  employment  is  terminated  by  one  of  the  parties, 

858,  6. 
construction    of    statutory   provisions    imposing   penalty   upon   master    who 

withholds  wages,  874. 
statutes  declaring  simple  nonpayment  of  wages  to  be  a  penal  offense,  878. 
effect  of  penal  statutes  prohibiting  hours  of  labor  which  are  of  a  prohibitory 

tenor,  891. 
effect  of  provision  for,  upon  civil  action  for  damages  for  breach  of  a  specific 

statutory  duty,  1905. 
right   of    organization   to   impose   penalty    as   condition   of   continuance    of 

patronage,   2739. 
liability  of  common  carrier  to,  for  refusal  to  accept  property  for  transporta- 

tation,  where  refusal  due  to  strike  which  prevents  forwarding, 

2758. 
liability  of  telegraph  company  to,  for  refusal  to  accept  message  occasioned 

by  strike,  2762. 
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PENNSYLVANIA. 

statutory  modification  of  the  common  law  in  respect  to   servants  working 

on  trains  not  operated  by  their  employers,  50. 
status  of  servant  receiving  share  in  profits,  69,  note  1 ;  70,  note  3 ;  72,  note  3. 
doctrine  of  constructive  service  in,  404,  note  1. 

doctrine  that  proof  of  an  express  contract  is  necessary  to  entitle  a  member 
of  a  family  to  recover  for  sei-vioes  rendered  to  another,   592, 
note  1. 
rule  in,   as  to  the  admissibility  of  several  acts   of  negligence  to   show  in- 
competency, 1090,  c. 
doctrine  in,  as  regards  proof  of  incompetency  by  reputation,  1090,  c. 
assumption  of   extraordinary   risks   inferred  from  knowledge  thereof,   1182, 

note  1. 
assumption  of  risk  as  a  defense  to  the  master's  breach  of  a  specific  statutory 

duty,  1647a,  note  2. 
confusion  of  assumption  of  risk  and  contributory  negligence,  1223,  note  3. 
mining  boss  employed  pursuant  to  statute  as,  1435a,  note  4. 
certified  mine  officials  as,  1435a,  note  11. 
vice  principalship  determined  with  reference  to  the  character  of  the  act,  1479, 

note,  3. 
effect  of  delegation  of  personal  duties  to  independent  contractor,  1487,  notes, 

18,  19. 
theory  that  master  is  never  liable  for  negligence  in  regard  to  inspection  and 

repair,  1549,  note  1. 
liability  of  master  for  wilful  acts  of  his  servant,  2239a,  note  2. 
liability  of  carrier  for  wilful  tort  of  servant  on  passenger,  2436. 
doctrine  that  brakeman  has  no  implied  authority  to  eject  trespassers,  2353, 

note  2. 
rule  as  to  nonliability  for  exemplary  damages  in  action  against  master  for 

tort  of  servant  in,  2553,  note  2. 
rule  as  to  general  liability  for  exemplary  damages  in  action  against  master 

for  tort  of  servant,  2555,  note  1. 
statutes, 

as  to  constitutionality  of  these  statutes,  see  Constitutional  Law. 
alien  labor  law,  149,  u. 

expressly  or  impliedly  applicable  to  the  earnings  of  married  women,  623. 
relative  to  the  separate  property  of  married  women  not  intended  to  de- 
prive husband  of  common-law  rights  in  respect  to  wife's  earn- 
ings, 662,  note  1. 
relative  to  the  assignment  of  wages,  664. 

affording  a  preference  to  claims  for  wages  in  certain  contingencies,  726. 
affording    a   preference   to   wages    in    the   administration    of    decedents' 

estates,  744. 
declaring   stockholders   to  be  individually  liable  for  the  wages  of  em- 
ployees, 770. 
enacted  especially  for  the  protection  of  laborers  employed  by  independ- 
ent contractors,  781. 
providing  for  an  exemption  of  earnings,  797. 
permitting  claims  for  labor  to  be  enforced  against  exempt  property,  817. 
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PEKiVSYLVANIA—  ( continued ) . 

designed  to  secure  the  payment  of  the  full  amount  of  wages  earned,  831. 

r^ulating  the  cemputation  of  wages  in  mines,  840. 

requiring  the  payment  of  wages  at  certain  times,  853. 

relating  to  the  enforcement  of  judgments  for  wages,  870. 

restrictive  of  agreements  as  to  the  forfeiture  of  wages  of  servajits  who 
quit  employment  without  notice,  873. 

authorizing  corporations  to  grant  retiring  allowances  to  servants,  876. 

designed  to  secure  the  prompt  payment  of  wages  of  deceased  employees, 
882. 

relative  to  hours  of  labor  upon  public  work,  884. 

relative  to  hours  of  labor  in  private  employments,  886. 

relative  to  the  working  hours  ef  women  and  children,  887. 

employers'  liability  act,  1661b. 

relative  to  the  safeguarding  of  moving  machinery  and  other  dangerous 
appliances,  1855. 

relative  to  the  safety  of  steam  boilers,  1857,  a. 

relative  to  the  strength  and  safety  of  elevators,  1857,  b. 

relative  to  the  safeguarding  of  dangerous  openings  and  the  lighting  of 
place  of  work,  1858. 

relative  to  the  protection  of  employees  against  fire,  1860. 

regulating  sanitary  conditions  of  place  of  work,  1862. 

relative  to  the  sanitary  condition  of  bakeries,  1864,  note  1. 

relative  to  the  meals  of  employees,  1865. 

requiring  seats  for  female  employees,  1866,  note  2. 

relative  to  work  in  sweat  shops,  1867. 

establishments  within  the  factory  acts,  1874,  note  1. 

relative  to  the  health  and  safety  of  employees  in  mines,  1883-1890. 

relative  to  appliances  used  in  the  construction  of  buildings,  1892. 

relative  to  the  safety  of  completed  buildings,  1892. 

restricting  the  employment  of  women,  1895. 

restricting  the  employment  of  children,  1898. 

providing   that   violation   thereof    constitutes    negligence    per    se,    1906, 
note  9. 

relative  to  the  binding  of  apprentices,  2086. 

relative  to  the  binding  of  poor  children  by  public  officers,  2105. 

relative  to  the  binding  of  poor  children  by  or  to  charitable  and  reforma- 
tory institutions,  2111. 

providing  for  the  release  of  master  or  apprentice,  2193. 

providing  for  the  punishment  of  the  master  or  apprentice,  2193a. 

relating  to  arbitration  of  labor  disputes,  2768. 

PENSIONS. 

recovery  of  pensions  and  retiring  allowances  forming  part  of  wages,  456. 
statutes    authorizing    corporations    to    grant    retiring    allowances    to    serv- 
ants, 876. 

PEONS. 

See  also  Slaves. 

validity  of  enactments  prohibitimg  peanage,  2872. 
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PERQUISITES. 

recovery  of  perquisites  and  other  valuable  privileges  forming  part  of  wages, 
453. 

PERSONAL  ACQUAINTANCE. 

as  test  of  common  employment,  1427,  note  3. 

PERSONAL  LIABILITY. 

as  to  liability  of  individual  partner,  see  Partnership, 
as  to  personal  liability  of  stockholder,  see  Corporations. 
§  1.  Of  servant  for  hreaoh  of  contract. 
generally. 

United  Kingdom  and  British  possessions,  319,  a. 
United  States,  319,  6. 
servant's  liability  in  respect  to  fraudulent  breach  of  contract, 
Alabama,  320,  a. 
Florida,  320,  6. 
Georgia,  320,  c. 
Louisiana,  320,  d. 
Michigan,  320,  e. 
Minnesota,  320,  /. 
North  Carolina,  320,  g. 
South  Carolina,  320,  h. 

liability  of  minora  under  American  statutes,  320,  i. 
§  2.  Liability  of  servants  to  third  persons  for  torts. 
introductory,  2585. 

distinction  between  misfeasance  and  nonfeasance, 
in  general,  2586. 
illustrative  cases,  2587. 
liability  for  conversion,  2588. 
liability  for  miscellaneous  wrongs,  2589. 
liability  of  corporate  oflicers,  2590. 
liability  of  public  officers,  2591. 

liability  of  servant  for  acts  of  other  servants,  2592. 
liability  for  act  done  under  command  or  direction  of  master,  2593. 
joint  liability  of  master  and  servant,  2594. 
liability  of  servant  to  master,  2595. 
§  3.  Criminal  liability  of  servant. 
introductory,  2580. 

liability  for  sale  of  intoxicating  liquors, 
in  general,  2581. 

liability  of  servant  of  unlicensed  master,  2582. 
liability  of  servant  of  purchaser,  2583. 
liability  for  miscellaneous  offenses,  2584. 

PERSONAL  MOTIVE. 

as  justification  in  action  for  enticement,  2600,  notes  10-14. 

master's  liability  for  tort  of  servant  where  wrongful  act  was  done  from 
personal  object,  2289. 

liability  of  railroad  company  to  trespasser  ejected  from  train  by  a  brake- 
man  from  personal  motive,  2353,  g. 
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PERSONAL  PROPERTY. 

recovery  of  wages  under  agreements  providing  for  the  payment  of  remunera- 
tion by  transfer  of  chattels,  463. 
liability  to  third  person  for  simple  assault  by  servants  deputed  to  assert 
rights  in   respect  of  personal  property   in  possession   of   tliird 
person,  2366. 

PERSONAL  REPRESENTATIVE. 

contributory  negligence  of  deceased  servant  bar  to  action  by,  1230. 

PERSUASION. 

difference  of  opinion  as  to  whether  wrongful  where  malevolently  exercised, 

2659. 
may  amount  to  intimidation,  2727. 
in  furtherance  of  strike  is  unlawful  where  containing  elements  of  compulsion, 

2702. 
to  violate  contract  as  a  wrongful  act,  2658. 

of  another  to  quit  in  violation  of  contract,  as  actionable,  2703,  a. 
interference  with  another's  employment  by  means  of,  2671. 
of  one  not  to  employ  another  as  actionable  wrong,  2666. 
liability  for  causing  discharge  of  employee  by  means  of,  2666. 
as  means  in  aid  of  strike,  2703. 
should  not  be  enjoined,  2715,  e. 

must  be  exercised  in  a  reasonable  manner  and  at  a  proper  time  and  place, 
,  2703,  6. 

may  become  nuisance,  2703,  6. 
lawfulness  of  picketing  for  purpose  of,  2706,  a. 
of  employee  to  strike  in  violation  of  contract  of  service  as  actionable  wrong, 

2699. 
of  employees  to  strike  for  purpose  of  exacting  money  from  employer,  2712. 

PHILLIPPINE  ISLANDS. 

statutory  provisions  of,  relating  to  arbitration  of  labor  disputes,  2768. 

PHOTOGRAPHS. 

admissibility  of,  as  evidence,  1594. 

PHYSICAL  IMPOSSIBILITY, 

that  accident  should  have  happened  in  manner  alleged,  suflScient  to  set  aside 
verdict,  1603,  note  7. 

PHYSICAL  INCAPACITY. 
See  Competency. 

PHYSICAL  LAWS. 

operation  of,  master  bound  to  anticipate,  1049. 

operation  of,  as  circumstance  tending  to  put  master  on  inquiry  as  to  con- 
dition of  instrumentality,  1061,  d. 
master's  duty  to  warn  servant  in  respect  to  the  operations  of,  1144,  note  7. 

PHYSICAL  SUFFERING. 
See  Pain. 
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PHYSICIAN,  ETC. 

reasonableness   of   restrictive  stipulations   in   contract  of  employment,  307, 

note  1   (a). 
validity  of  enactments  prescribing  the  qualifications  requisite  for  persons 

who  follow  occupation  of,  2875,  b. 
See  also  Medical  Attendance. 

PICK. 

as  simple  tool,  924a,  note  9. 

PICKETING. 

in  furtherance  of  boycott,  see  Boycotts, 
in  furtherance  of  strike,  see  Strilces. 

PIECE  WORK. 

duration  of  contracts  for  the  performance  of,  162. 

doctrine  that  no  compensation  is  recoverable  where  servant  is  dismissed  for 

a  valid  reason  before  the  completion  of  the  term,  482,  a. 
application  of  doctrine  that  no  remuneration  can  be  recovered  where  servant 

wrongfully   withdraws   from   the   employment    in   cases   where 

servant  is  working  by  the  piece,  494. 
system  of,  as  justifying  strike,  2700. 

PIECE  WORKERS. 

as  within  the  master  and  servant  statutes,  1972-1975. 

PILE  DRIVERS. 

imputed  knowledge  of  servant  as  to  risks  relative  to  pile  drivers,  1313,  note 

1   (u). 
working  on  pile-driver  car  as  "operating"  railroad,  1778,  note  4   (a) ;   1782, 

note  1   (a), 
pile  driving  crew  constructing  bridge  as  "operating"  railroad,  1784,  5,  note 

14. 

TILOTS. 

relation  between,  and  ship  owners,  13. 
application  of  the  fellow  servant  doctrine  to,  1409. 
constructive  liability  in  respect  to  the  torts  of,  2519. 
constitutionality  of  statutes  relative  to,  2810,  2875,  i. 

PINCH  BARS. 

as  simple  tools,  924a,  note  9. 

PIPES. 

duty  to  furnish  safe,  nondelegable,  1497,  note  7   (h). 

J'LACARDS. 

right  of  strikers  to  display,  announcing  pendency  of  strike,  2707. 
display  of,  in  street  in  furtherance  of  boycott,  2728,  2729. 
posting  of,  as  violating  statute  punishing  conspiracy  to  prevent  another  from 
exercising  a  lawful  trade  or  calling,  2743. 
M.  &  S.   Vol.  VIII.— 621. 


9S122  INDEX. 

(References  are  to  sections) 
PLACE. 

place  of  work  as  part  of  instrumentalities  furnished  by  master,  see  Instru- 
mentalities, 
at  what  places  servant  is  bound  to  work,  289. 
where  wages  are  to  be  paid,  statutes  relative  to,  881. 
doing  work  on  railway  cars  at  an  improper  place  as  contributory  negligence, 

1250,  note  4. 
presence  of  servant  at  place  of  accident  as  affecting  master's  liability  for  in- 
juries, 1558. 
master's  liability  for  tort  of  servant  considered  with  reference  to  place  where 
wrongful  act  was  done,  2284. 

PLAINTIFFS. 
See  Parties. 

PLANERS. 

See  Machinery. 

PLANT. 

liability  of  master  for  defects  in,  see  Instrumentalities, 
scope  of  word  as  used  in  the  employers'  liability  acts,  1671,  c. 
what  constitutes  defects  in,  within  the  meaning  of  the  employers'  liability 
acts,  1674,  d. 

PLATFORM. 

master's  liability  for  injuries  caused  by  defects   in,  996,  note  1    (a). 

duty  of  servant  to  inspect,  1334,  note  1    (g). 

statutes  relative  to  platforms  on  caboose  cars,   1878,  /. 

See  also  Scaffolds. 

PLEADING. 
§  1.  Complaint. 

sufficiency  of,  m  action  for  breach  of  contract, 

in  action  where  employment  is  continued  after  the  expiration  of  the 
original  term,  231,  c. 

in  action  to  recover  unpaid  compensation  earned  before  wrongful  dis- 
missal, 340. 

in  action  for  damages  for  breach  of  contract  for  wrongful   dismissal, 
351. 

in  regard  to  matters  in  mitigation  of  damages  in  action  by  wrongfully 
dismissed  servant,  397,  o. 

in  action  of  apprentice   for  breach  of  contract,  2187. 
sufficiency  of,  in  actions  for  wages, 

in  action  for  wages  on  the  ground  of  constructive  performance  of  serv- 
ices after  dismissal,  408. 

in  action  for  enforcement  of  claim  for  wages,  422,  a,  6,  d. 

in  action  for  recovery  of  wages  on  quantum  meruit,  551,  o,  6. 

in  action  under  statutes  declaring  stockholders  to  be  individually  liable 
for  the  wages  of  employees,  775. 

in  action  under  statutes  enacted  especially  for  the  protection  of  laborers 
employed  by  independent  contractors,  788,  6. 
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PLEADING—  ( continued ) . 

in  actions  under  statutes  requiring  the  payment  of  wages   at   certain 
times,  854,   c. 

in  action  under  statutes  creating  an  absolute  lien  for  wages,  760. 
Bufflciency  of,  in  action  for  injuries  by  servant  against  master, 

in  general,  1625. 

necessity  of  averment  of  master's  Icnowledge  of   dangerous   conditions, 
1628. 

employer's  knowledge  of  a  defect  need  not  be  pleaded  where  it  is  one 
of  construction,  1628,  note  11. 

necessity  of  averment  of  servant's  ignorance  of  the  dangerous  condi- 
tions, 1629. 

necessity    of    averment    of    the    servant's    freedom    from    contributory 
negligence,  1630. 

necessity  correspondence  between  the  allegata  and  probata,  1631. 

redundacy,  1632. 

duplicity,  1633. 

repugnancy,   1634. 

definiteness,  1635. 

sufficiency  of  declaration  alleging  want  of  care  on  master's  part,  907. 

sufficiency  of  complaint  based  on  breach  of  one  of  master's  absolute 
duties,   1491. 

considered  with  reference  to  the  doctrine  of  assumption  of  risk,  1626. 

in  action  based  upon  the  promise  of  the  master  to  remedy  conditions, 
1347,  6. 

setting  up  promise  to  repair  in  action  for  personal  injuries  does  not 
constitute  duplicity,   1347,  note   13a. 

in  reference  to  the  doctrine  that  servant  is  not  charged  with  the  duty  of 
inspection,   1332. 

considered  with  reference  to  the  doctrine  of  coservice,  1627. 

sufficiency  of  complaint  based  upon  the  vice  principalship  of  the  negli- 
gent servant,  1436. 

in  action  for  negligence  in  respect  to  details  of  the  work,  1522,  a. 

in  action  on  Federal  employers'  liability  acts,  1767,  note  9. 
sufficiency  of,  under  the  employers'  liability  acts, 

relation  of  employer  and  employee,  1742,  a. 

scope  of  employment,  1742,  aa. 

necessity  of  alleging  that  negligence  was   committed  by  a   statutory 
vice  principal,  1742,  6. 

— and  by  such  a  vice  principal  while  acting  in  the  line  of  his  employ- 
ment, 1742,  c. 

sufficiency  of  allegation  of  negligence, 

injury  caused  by  defects  in  the  ways,  etc.,  1742,  note  5  (a), 
negligence  of  persons   intrusted  with   superintendence,   1742,  note 

5    (b). 
negligence  of  person  to  whose  order  the  servant  was  bound  to  con- 
form, 1742,  note  5   (c). 
injury  caused  by  obedience  to  rules,  1742,  note  5   (d). 
negligence  of  various  railway  employees,  1742,  note  5    (e). 
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PLEADING! —  ( contiuned ) . 

notice  of  injury,  1742,  e. 

necessity  of  alleging  absence  of  contributory  negligence,  1630. 

in  action  under  statutes  requiring  dangerous  machinery  to  be  guarded, 

1856,  h. 
in   action   to   enforce   penalty   imposed  by   statute   creating  a   specific 
statutory  duty,  1917. 
suflSciency  of,  in  interference  cases, 

in  actions  for  interference  with  another's  employment,  2689,  note  5. 
in  action  for  damages  occasioned  by  strike,  2714,  note  1. 
in  strike  cases,  2715,  note  1. 

in  criminal  prosecutions  for  participation  in  strikes,  2716,  note  1. 
in  boycott  actions,  2741,  note  1. 
§  2.  Plea. 

in  action  for  damages  for  breach  of  contract  for  wrongful  dismissal,  352. 

sufficiency  of,  in  action  for  wages,  704. 

sufficiency  of,  in  regard  to  matters  in  mitigation  of  damages  in  action  by 

wrongfully   dismissed   servant,   399. 
sufficiency  of,  in  action  for  injuries  to  servants, 
in  general,  1636. 
in   action   based   on   negligence  in  connection   with   the   details   of  the 

work,  1522,  b. 
sufficiency  of  plea  in  action  under  the  employers'  liability  acts,  1743. 
in  action  against  master  for  tort  of  servant,  2533. 
sufficiency  of  plea  in  strike  injunction  oases,  2715,  note  1   (b). 
§  3.  Replication. 

sufficiency  of  replication  in  action  under  the  employers'  liability  acts,  1743a. 
§  4.  Pleading  in  action  against  master  for  tort  of  servant. 
common-law  form  of  action,  2524. 

showing  servant's  act  within  scope  of  employment;  in  general,  2525. 
—wilful  acts,  2526. 

imputing  tort  to  master  in  direct  terms,  2527. 
showing  proximate  connection  between  wrong  and  Injury,   2528. 
definiteness  and  certainty  in  allegation  of  negligence,  2529. 
— in   miscellaneous  particulars,   2530. 
allegation  of  wilful  injury,  form  of,  2531. 
allegation  to  support  award  of  exemplary  damages,  2532. 
plea,  2533. 
in  action  based  upon   master's   liability  in   respect   of  the  wilful   torts  of 

servant,  2346b. 
amendment  of,  in  action  against  carrier  for  wilful  tort  of  servant  against 
passenger,  2455,  c. 
§  5.  In  action  by  master  for  enticement  or   injury  to  servant. 

sufficiency  of  allegations  in  plaintiff's  pleading  in  enticement,  2610,  2625. 
sufficiency  of  complaint  in  action  by  master  against  third  person  for  injury 

to  servant,  2631. 
in  action  by  parent  to  recover  for  loss  of  services  of  minor  child,  2637. 
in  action  for  employment  of  minor  without  the  parent's  consent,  2647. 
in  action  by  husband  for  tortious  injury  to  wife,  2652. 
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PLUMBERS. 

validity  of  enactments  prescribing  the  qualifications  requisite  lor  persons 
who  follow  occupation  of,  2875,  g. 

POISONS. 

liability  of  master  for  permitting  use  of  substances  which  throw  off  poisonous 

fumes,   981. 
master  bound  to  anticipate  that  certain  substances  give  off  poisonous  fumes, 

1041,  note  19. 
imputed  knowledge  of  servant  as  to  risks  incurred  in  handling  poisonous 

substances,  1313,  note  1   (y)  ;  1314,  note  2   (mm)  ;  1323,  note  1 

(ff). 
imputed  knowledge  of  minor  servant  as  to  risks  from,  1318,  note  1   (mm). 

POLES. 

See  also  Lineman. 

master's  liability  for  maintaining  poles  dangerously  near  the  track,  969. 
master's  liability  for  injuries  caused  by  defects  in,  996,  note  1   (b). 
with  what  frequency  inspections  should  be  made,  1060,  note  2   (k). 
assumption  of  risks  incurred  from  lineman  climbing  poles,  1173,  note  1   (r). 
failure  of  servant  to  use  due  care  while  at  work  on,  1245,  note  1  (u). 
imputed  knowledge  of  servant  as  to  risks  relative  to  poles,  1314,  note  2  (d). 
duty  of  servant  to  inspect,  1334,  note  1   (m). 

POLICE  OFFICERS. 

ejection   of   trespassers   from   trains   by   special  police   officers,   2355,  g. 

POOR  CHILDREN. 
See  Apprentices. 

PORTERS. 

on  a  train  as  fellow  servant  of  laborer  around  depot  under  the  Texas  fellow 
servant  act,  1795,  note  38    (a). 

at  a  station  as  fellow  servant  of  trainmen,  under  the  Texas  fellow  servant 
act,  1795,  note  38    (a). 

master's  liability  for  negligence  of,  to  persons  to  whom  he  owes  no  con- 
tractual duty,  2302,  v. 

ejection  of  trespassers  from  trains  by,  2355,  h. 

liability  of  railroad  company  for  unlawful  arrest,  etc.,  made  by,  2471,  g. 

POSITION,  DISMISSAL  FROM. 

See  Dismissal  from  Employment;   Dismissal,  Fear  of. 

POSSESSION. 

of  property,  as  test  of  relationship  of  master  and  servant,  27. 
of  servant  deemed  to  be  that  of  the  master,  241. 

POSTHUMOUS  CHILDREN. 

as  dependents  under  the  English  compensation  act,  1826,  notes  3,  13. 

POSTOPPICE. 

service  through,  of  notice  under  employers'  liability  acts,  1714,  6. 
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POSTS. 

master's  liability  for  maintaining  posts  dangerously  near  the  track,  969. 
master's  liability  for  injuries  caused  by  defects  in,  996,  note  1  (b). 

POTASSIUM. 

imputed  knowledge  of  servant  as  to  risks  from  explosions  caused  by  the 
contact  of  water  with  potassium,  1314,  note  2    (11). 

POTENTIAL  EARNINGS. 

as  element  in  mitigation  of  damages  of  wrongfully  dismissed  servant,  391, 
392. 

POWERS. 

of  courts  of  arbitration  of  industrial  disputes,  2773. 

PRACTICAL. 

statutory  duty  to  guard  machinery  when,  1856,  c. 

PREJUDICE. 

of  employer  because  of  failure  to  serve  timely  notice  under  English  compen- 
sation act,  1813,  note  12. 

PREMISES. 

servants  employed  by  railroad  companies  using  the  same  line  as  other  com- 
panies, servants  of  whom,  25,  note  2   (c). 

person  exercising  limited  degree  of  control  over  servants  engaged  in  handling 
goods  on  the  premises  of  third  person  not  necessarily  master, 
25,  note  2   (g). 

owner  of,  liability  for  wages  of  servant  as  between  the  owner  of  premises 
and  the  occupant  thereof,  681. 

PRESUMPTIONS. 

as  to  the  law  prevailing  in  other  states,  see  Conflict  of  Laws* 
§  1.  As  to  the  contract  and  wages. 

theory  that  hiring  without  mention  of  time  is  for  year,  156. 

nature  of  this  presumption  discussed,  157. 

as  to  general  rule  where  the  implied  conditions  are  continued  after  expira- 
tion of  term,  230. 

as  to  when  the  right  to  require  payment  matures,  418. 

that  services  are  to  be  paid  for  in  money,  463,  note  12. 

that  services  rendered  between  husband  and  wife  were  gratuitous  545. 

of  intention  to  pay  for  services  removed  in  case  of  members  of  the  same 
family,  580,  580a. 

presumption  that  there  was  no  intention  to  pay  for  services  rendered  to 
grandparent  in  loco  parentis,  581,  d. 

that  services  rendered  by  grandchild  to  grandparent  were  gratuitous,  583, 
note  5  (a). 

that  services  rendered  by  grandparent  to  grandchild  were  gratuitous,  583, 
note  5    (b). 

as  to  services  rendered  by  one  member  of  a  family  to  another  being  gratuit- 
ous, see  further  Family. 
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PRESUMPTIONS— (continwed) . 

§  2.  Right  of  master  and  servant  to  rely  en  presurwption  that  the  other  will 
not  he  negligent. 
master  entitled   to   rely   on   presumption   that   servant  will   avoid   injuring 

himself,  926. 
that  due  care  will  be  used  by  stranger  with  whom  he  requires  his  servant 

to  work,  929. 
right  of  servant  to  rely  upon  the  presumption  that  work  on  the  plant  will 

be  prudently  done,  1271,  1272. 
right  of  servant  to  rely  upon  presumption  that  plant  is  not  defective,  1270, 

1272. 
that  master  has  performed  his  duties  properly  as  affecting  knowledge  im- 
putable to  servant,  1331,  c. 
S  3.  Presumption  of  negligence  or  freedom  from  negligence  on  the  part  of  the 
master. 
of  freedom  from  negligence, 

presumption  of  negligence  not  raised  from  mere  occurrence  of  accident, 

1600. 
— except  by  application  of  doctrine  res  ipsa  loquitur,  1601. 
as  regards  competency  of  inspector  employed  by  master,  1059,  note  3. 
of  negligence  on  part  of  master, 

violation  of  rule  promulgated  by  himself,  909. 

does  not  arise  from  use  of  dissimilar  appliances,  934. 

use  of  instrumentality  not  in  common  use  does  not  raise  inference  of 

negligence,  946. 
from  failure  to  properly  ventilate  railroad  tunnel  or  mine,  1007. 
presumption    arising    from    previous    satisfactory    operation    of    instru- 
mentality, 1036. 
— unsatisfactory  operation,  1037. 

breach  of  statute  as  presumptive  evidence  of  negligence,  1907. 
§  4.  As  to  assumption  of  risJc  and  contributory  negligence  on  the  part  of  the 
servant. 
as  to  assumption  of  risk, 

of  servant's  knowledge  of  dangers,  955. 

that  ordinary  risks  are  comprehended  by  a  servant,  1168,  o. 

that  a  servant  agrees  to  undertake  ordinary  risks,  1168,  6. 

that  servant  voluntarily  assumes  known  risks,  1200. 

as  to  risks  comprehended  by  servant  considered  with  reference  to  his 

experience,    1313-1316. 
promise  of  master  to  repair  instrumentality  as  rebutting  presumption 

of  waiver  by  servant,  1348,  5. 
as  to  assumption  of  risk  by  infant,  1203,  1204. 
servant's  knowledge  of  defects  alone  not  necessarily  sufficient  to  raise 

presumption  of  negligence,  1208. 
when  servant's  knowledge  sufficient  to  justify,  1209. 
continuance   at   work   with  knowledge   both   of   defects   and  consequent 

risks,  1210. 
when  negligence  is  not  imputed  as  matter  of  law  to  servant  continuing 
in  work  with  knowledge  of  risk,  1213. 
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PRESXBIPTIONS—  ( continued) . 

of  negligence  on  the  part  of  the  servant, 

continuance  of  work  without  knowledge  of  abnormal  risk,  1207. 
from  use  of  defective  or  unfit  appliance,  1257. 
from  violation  of  rule,  1281-1283. 
contrary  doctrine,  1284. 

from  use  of  appliances  for  purpose  other  than  that  for  which  they  were 
designed,  1258. 
of   freedom   from   contributory   negligence   where   servant   is   killed    in   the 
absence  of  any  eye  witnesses,  1609,  note  2. 

PRIMARY  BOYCOTTS, 
described,  2721. 

PRINCIPAL  AND  AGENT. 

liability  for  wages  of  servant  as  between  agent  at  whose  request  the  work 

was  undertaken  and  his  principal,  679. 
See  also  Agents. 

PRINTING  PRESS. 

statutory  duty  to  guard,  1856,  note  69. 

PRIVATE  EMPLOYMENT. 

statutes  relative  to  the  hours  of  labor  of  servants  in,  886-890. 

PRIVATE  RAILROADS. 
See  Railroads,  Private. 

PRIVILEGE. 

absolute  privilege  as  a  defense  in  action  for  defamation  of  servant's  char- 
acter by  master,  2019. 
See  also  Exemption  of  Wages;  Wages. 

PRIZE  POLES. 

imputed  knowledge  of  servant  as  to  risks  relative  to,  1313,  note  1   (w). 

PROCEDURE. 
§  1.  In  general. 

for  enforcement  of  claim  for  damages,  420. 

under  statutes  aflfording  a  preference  to  claims  for  wages,  739. 

under  statutes  creating  absolute  lien  for  wages, 

in  general,  758,  a. 

notice  to  be  filed  for  the  purpose  of  perfecting  the  lien,  758,  5. 

procedure  as  dependent  upon  the  subject-matter  of  the  lien,  758,  v. 

service  of  notice  of  lien,  758,  d. 

enforcement  of  lien  against  trust  estate,  758,  e. 

procedure  in  cases  where  the   property   on  which  the  lien  is   claimed 
has  been  seized  by  other  creditors,  758,  /. 

filing  of  order  after  death  of  employer,  758,  g. 

right  to  proceed  under  more  than  one  enactment,  758,  h. 

jurisdiction  of  courts  of  equity,  758,  i. 

appointment  of  receiver,  758,  /. 

form  of  judgment,  758,  k. 
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(^References  are  to  sections) 
PROCEDURE—  ( continued ) . 

In   action  under   statutes   imposing   personal  liability   on   stockholders   for 

wages,  773. 
under   statutes   enacted  especially  for  the  protection  of  laborers  employed 

by  independent  contractors,  788. 
under  statutes  relating  to  the  seizure  of  wages  by  judicial  process,  808a. 
under  statutes  permitting  claims  for  labor  to  be  enforced  against  exempt 

property,  821. 
§  2.  Procedure  under  the  employers'  liability  acts. 

within  what  period  the  action  must  be  brought,  1733. 

waiver  of  irregularity  in  service  of  summons,  1734. 

joinder  of  employer  and  negligent  coemployee  as  parties  defendant,  1735. 

institution  of  distinct  suits  at  common  law  and  under  these  statutes,  1736. 

joinder  of  causes  of  action  under  the  different  provisions  of  these  acts,  1737. 

joinder  of  causes  of  action  under  these  acts  and  at  common  law,  1738. 

joinder  of  causes  of  action  under  these  acts  and  other  statutes,  1739. 

election  between  different  counts,  1740. 

former  recovery  under  another  statute  or  at  common  law,  1741. 

PROCLAMATION. 

of  governor  as  evidence  in  strike  injunction  cases,  2716,  note  1  (d). 

PROCURING  DISCHARGE. 

See  Interference  with  Employment. 

PRODUCT  OF  SERVANT,  RIGHT  OF  MASTER  IN. 
§  1.  Earnings  of  servant. 
in  general,  2035. 

proprietary  interest  of  master  in  the  earnings  of  his  apprentice, 
wages,  2036,  a. 
extraordinary  gains,  2036,  6. 

waiver  of  tort  in  actions  for  enticing  or  harboring  apprentice,  2036,  c. 
proprietary  interest  of  master  in  the  earnings  of  his  servant, 

rights  as  dependent  upon  the  time  when  the  work  in  question  was  per- 
formed, 2037. 
light  of  master   considered  with   reference  to  the  fact  that  the  work 
in  question  gave  the  servant  an  interest  conflicting  with  duty, 
2038. 
statutory  provisions,  effect  of,  2039,  o. 
master's  right  to  wages  earned  by  servant  temporarily  transferred  witli 

master's  consent,  2039,  6. 
master's  rights,  when  forfeited  by  failure  to  assert  them,  2039,  e. 
profits   incidentally   acquired   by   servant   while   engaged   in  his   duties, 

2039,  d. 
rights  of  master  where  the  servant  enlists  in  the  army  or  navy,  2039,  e. 
right  of  master  to  the  benefit  of  special  knowledge  possessed  by  the 

servant,  2039,  /. 
rights  of  master  under  special  contracts,  2039,  g. 
right  of  master  to  tips,  2039,   h. 
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PRODUCT  OF  SERVANT,  RIGHT  OF  MASTER  IX— (con*m«e(J). 

performance  of  extraneous  work,  viewed  as  breach  of  duty  justifying  dis- 
missal of  or  action  against  servant,  2040. 
rights  of  master  in  respect  to  unlawful  profits  obtained  by  servant, 
general  rule  stated,  2041,  a. 

remedies  of  the  master  against  the  servant  in  equity,  2041,  6. 
—at   law,  2041,   c. 

liability  of  a  third  person  wlio  engaged  in  wrongful  transaction,  2041,  d. 
breacli  of  duty  good  cause  for  discharging  servant,  2041,  e. 
§  2.  Inventions  of  employees. 

rights  of  employers  and  employees  considered  without  reference  to  the  pat- 
ent laws,  2042. 
— considered  with  reference  to  the  patent  laws, 

employee  entitled  to  inventions  independently  made  by  him,  2043,  u.. 

employee  subjected  to  duress,  2043,  6. 

patent  taken  out  by  employee  in  violation  of  his  fiduciary  obligations, 

2043,    c. 
acquiescence  by  employee  in  the  taking  out  of  a  patent  by  his  employer, 

2043,  d. 
assignment  of  patent  rights  by  employee,  2043,  e. 
employer  licensed  by  employee  to  use  his  inventions,  2043,  /. 
engagement  of  employee  for  the  purpose  of  making  improvements  in  specific 

articles,  2044. 
engagement  of   employee   for   purpose  of  perfecting  an   original   conception 

of  employer,  2045. 
employment   of   work    for    express   purpose    of    making    inventions    for    the 

employers  benefit,  2046. 
duty  of  employee  to  disclose  the  results  of  discoveries  made  by  him,  2047. 
value  of  inventions  as  element  of  damages  in  action  for  wrongful  dismissal, 
385. 
§  3.  Literary  work  of  employees. 

right   of   employer   in   respect   to   tlie   results   of   literary   or   artistic   work 

performed  by  the  employee,  in  general,  2048. 
rights  of  parties  in  regard  to  books,  2049. 
- — dramatic  pieces,  2050. 
— musical  compositions,  2051. 
— abstracts  from  ofiicial  records,  2052. 
— encyclopedias  and  periodicals,  2053. 
— notes  to  new  editions  to  books  previously  copyrighted  by  the  employer, 

2054. 
— literary  work  done  in  connection  with  official  duties,  2055. 
rights  of  parties  as  affected  by  the  fiduciary  obligations  of  the  employee, 
2056. 

PROFITS. 

payment  of  wages  wholly  or  partially  out  of  the  profits  of  the  business 

as  violation  of  the  truck  acts,  828,  6. 
recovery  of,  in  action  for  infringement  of  union  label,  2789. 
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PROGRESS  OF  WORK. 

See  Changing  Conditions. 

PROHIBITION. 

to  prevent  industrial  arbitration  court  from  exceeding  its  jurisdiction,  2780. 

PROMISE  OF  MASTER  TO  GUARD  AGAINST,  OR  REMEDY  DANGEROUS 
CONDITIONS, 
introductory,  1342. 

necessity  of  proving  that  a  promise  was  given, 
in  general,  1343,  a. 

promise  to  furnish  a  new  instrumentality,  1343,  6. 
promise  to  remove  incompetent  servant,   1343,  c. 
whose  promise  is  binding  upon  the  master,  1344. 

recovery   dependent  upon   proof   that  servant  was   induced  by  the   promise 
to  continue  worlv, 
in  general,   1345,  u,. 

promise  having  no  reference  to  the  servant's  safety,  1345,  6. 
reliance  upon  promise  given  before  work  was  begun,  1346. 
reliance  upon  promise  given  after  commencement  of  work,  1347. 
rationale  of  the  relations  between  the  parties  after  the  giving  of  the  promise, 

1348. 
assumption  of  risk  as  a  defense,  1197. 

during  the  period  covered  by  the  promise,  1349,  a. 
after  the  expiration  of  the  period  covered  by  the  promise,  1349,  5. 
volenti  non  fit  injuria,  as  a  defense,  1350. 
contributory  negligence  as  a  defense, 

during  the  period  covered  by  the  promise,  1351,  a. 
after  the  expiration  of  the  period  covered  by  the  promise,  1351,  6. 
contributory  negligence   as   inferred  from   the   gravity   of  the  risk   en- 
countered, 1352. 
contributory  negligence  as  inferred  from  the  length  of  time  the  servant 

worked  after  the  giving  of  the  promise,  1353. 
Illustrative  cases,  1354. 
decisions  restricting  or  Ignoring  the  doctrine  as  to  the  effect  of  a  promise, 

1355. 
duty  of  servant  to  exercise  care  with  respect  to  the  defective  Instrumentality, 

1356. 
effect  of  combination  of  promise  to  remedy  and  assurance  of  safety,  1342, 

1369. 
immaterial   where  servant's  continuance  in  the  work  is  Involuntary,   1349, 
note  5. 

PROMISE  TO  REPAIR. 

See  Promise  of  Master  to  Guard  Against,  or  Remedy  Dangerous  Conditions. 

PROPERTY. 

subject  to  the  statutory  preference  of  claims  for  wages,  733,  753,  765,  d; 

767,  c. 
contributory  negligence  of  servant  as  affected  by  fact  that  the  act  was  done 
in  attempting  to  preserve  the  employer's  property,  1277. 
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PROPERTY—  ( continued ) . 

causing  another's  discharge  by  exercise  of  right  growing  out  of  ownerahip  or 
control  of,  2672. 

PROSECUTION,  MALICIOUS. 

liability  of  master  for  malicious  prosecution  by  servant,  see  Torts,  §  16. 

PROSPECTIVE  EMPLOYERS. 

statutes  requiring  intending  employers  to  give  notice  of  outstanding  liens 
upon  their  property,  880. 

PROTEST. 

doctrine  of  assumption  of  risk  as  affected  by  the  fact  that  a  protest  against 
conditions  was  not  made,  1202,  a. 

doctrine  of  assumption  of  risk  as  affected  by  the  fact  that  a,  protest  against 
the  conditions  was  made,  1202,  b. 

failure  of  servant  to  make  protest  as  showing  absence  of  compulsion  when 
ordered  to  perform  work  outside  the  scope  of  employment, 
1390,  6. 

making  or  failing  to  make  complaint  as  circumstance  bearing  upon  the  ques- 
tion whether  the  servant  was  volens,  1302. 

PROXIMATE  CAUSE. 
See  Causation. 

PUBLIC. 

right  to  request  public  not  to  deal  with  certain  person,  2726. 

PUBLIC  CONTRACTS. 

right  of  contractor  to  recover  contract  price,  as  affected  by  failure  to  comply 

with  stipulation  for  employment  of  union  labor,  2753. 
validity  of  stipulation  against  employment  of  alien  or  convict  labor  in,  2753. 
discrimination  in  favor  of  union  labor  in  letting,  2753. 

PUBLIC  CORPORATION. 

liability  of,  for  wages,  673. 

liability  of,  for  torts  of  its  servants,  2505. 

PUBLIC  EMPLOYMENT. 

statutes  relative  to  hours  of  labor  in,  884,  885. 

PUBLIC  HOUSE. 

liability  of  keeper  of,  for  assault  committed  by  servant  on  guest,  2458. 

PUBLIC  JUSTICE. 

master's  liability  for  tort  of  servant  where  wrongful  act  was  done  for  pur- 
pose of  vindicating  public  justice,  2289a. 

PUBLIC  OFFICERS. 

liability  of,  for  wages,  677. 

attachment  of  wages  already  earned,  791,  b. 

inspection  by,  as  releasing  master  from  duty  of  inspection,  1067,  a. 

personal  liability  of,  for  their  own  torts,  2591. 
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PUBLIC  POLICY. 

validity  of  contracts  of  employment  contrary  to, 

agreements  to  give  or  accept  employment  for  long  periods,  124,  a. 
agreements  between  husband  and  wife,  124,  &. 
agreements  directed  to  the  procurement  of  a  monopoly,  124,  c. 
agreements  involving  a  breach  of  the  servant's  obligations,  124,  d. 
agreements  for  the  sale  of  appointments,  124,  e. 
agreements  to  serve  in  a  hostile  army,  124,  /. 
agreements  relating  to  slaves,  124,  g. 

agreements  insuring  the  servant  against  his  own  negligence,  124,  h. 
agreements  restricting  the  freedom  of  a  third  person,  124,  i. 
agreements  in  restraint  of  trade,  124,  j. 

employment  for  the  purpose  of  procuring  public  contracts  and  franchise, 
124,  k. 
as   affecting   stipulations   restricting  master's   liability   for   injuries  to   the 

servant,  1919,  note  8;  1923,  6. 
contravention  of,  as  affecting  validity  of  release  for  injury  to  servant,  1937. 
as  rational  foundation  of  the  principle  respondeat  superior,  2248,  2249. 
labor  organizations  not  contrary  to,  2746. 

rule  of  employer  not  to  employ  members  of  labor  organizations,  not  con- 
trary to,  2746. 
closed  shop  agreements,  when  contrary  to,  2751. 

violation  of,  by  by-law  of  employers'  association  requiring  members  to  em- 
ploy union  labor,  2751. 
agreement  between  members  of  union  and  employers  to  purchase  material 

only  of  approved  factories,   contrary  to,  2752. 
municipal  ordinance  requiring  employment  of  union  labor  on  public  work, 

as  contrary  to,  2753. 
not  violated  by  statute  for  protection  of  union  labels,  2786. 

PUBLIC  SERVICE  COMPANIES. 

liability  of,  for  simple  assault  by  servant  upon  third  person,  2360. 

PUBLIC  WORKS. 

discrimination  in  favor  of  union  labor  in  letting  contracts  for,  2753. 
validity  of  enactments  providing  that  members  of  labor  unions  only  shall 
be  employed  on,  2863. 

PUBLISHER  AND  PROPRIETOR  OF  irAGAZINE  OR  NEWSPAPER. 

reasonableness   of   restrictive   stipulations   in   contract  of   employment,   307, 

note  1   (d). 
liability  of,  for  simple  assault  by  servant  upon  third  person,  2362. 

PULLEYS. 

master's  liability  for  injuries  caused  by  defects  in,  989,  note  7. 
master's  liability  for  injuries  caused  by  use  of  loose  belt,  992,  note  5. 
imputed   knowledge   of   servant   with   reference    to   the   dangers   relative   to 
pulleys,  1313,  note  1    (o)  :   1323,  note  1   (t)  ;  1318,  note  1   (p). 
See  also,  generally,  Instrumentalities;  Machinery. 
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PUXCHES. 

as  simple  tools,  924a,  note  9. 

assumption  of  risks  from  chips  flying  from,  1173,  note  1  (q.) 

PUNCHING  MACHINES. 

imputed  knowledge  of  servant  as  to  risks  relative  to,  1313,  note  1   (q). 

PUKISHMENT. 

power  of  master  to  inflict,  on  ordinary  hired  servant,  242. 
povcer  of  shipowner's  agents  to  punish  seaman,  243-246. 
right  of  master  to  punish  apprentice,  2351. 

PURCHASER. 

personal  liability  of  servant  of  purchaser  at  illegal  sale  of  liquors,  2583. 

PURE  FOOD  LAW. 

personal  liability  of  servant  for  violation  of,  2584,  note  7. 

PURPOSE. 

of  doer  of  act,  signification  of  term,  2661. 

PUSH  CAR. 

See  Railroads,  §  18. 

"PUSH  POLE" 

as  simple  tool,  924a,  note  9. 

imputed  knowledge  of  servant  as  to  risks  relative  to,  1313,  note  1   (x)  ;  1314, 

note  2  (w)  ;  1315,  note  3  (y). 
unfitness   of   push   pole   of   particular   pattern,   question   for   the   jury,   974, 

note  7. 

■TUSH  STICK" 

as  simple  tool,  924a,  notes  9,  10. 


QUALIFIED  PRIVILEGE. 

as  a  defense  in  action  for  defamation  of  servant's  character  by  master,  2020- 

2027. 
See  also  Privilege. 

QUALIFIED  RIGHT. 

right  to  combine  may  be,  2662. 
whether  in  fact  exercised,  open  to  inquiry,  2660. 

statutory  provisions  of,  relating  to  conciliation  and  arbitration  of  trade  dis- 
putes, 2769. 

QUANTUM  MERUIT,  RECOVERY  OF  WAGES  ON. 
§!./«.  general. 

recovery  of  remuneration  for  services  rendered  by  relatives  or  members  of  the 
same  household  to  one  another,  see  Family. 
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QUANTUM  MERUIT,  RECOVERY  OF  WAGES  ON— (con*m«e(J). 

to  wliat  extent  action  upon  quantum  meruit  and  action  upon  the  contract 

are  mutually  exclusive,   337. 
action  on  quantum   meruit  for  vahie  of  services  actually  performed  where 

servant  has  been  wrongfully  dismissed,  342. 
right  of  recovery  negatived  where  neither  a  previous  nor  a  subsequent  ac- 
ceptance of  the  services  is  shown,  439. 
classes  of  cases  in  which  recovery  may  be  had  on  the  ground  of  an  implied 

agreement  to  pay,  534. 
how  far  special  contract  is  admissible  to  determine  the  proper  measure  of 

recovery,  574,  57o. 
recovery  by  apprentice  of  wages  on  a  quantum  meruit,  2162-2164. 
§  2.  Where  an  express  agreement  was  made  regarding  the  same  subject-matter. 
genoral  doctrine  stated,  558. 
exception  to  general  doctrine  where  claimant  has  completely  performed  the 

contract  on  his  part,  559. 
— where  the  contract  has  not  been  fully  performed  by  the  employee,  560. 
— where  the  employer  has  broken  the  contract,  561. 

where  the  contract  is  subject  to  rescission  by  reason  of  circumstances  inci- 
dent to  its  formation, 
in  general,  562. 

right  of  action  where  the  employer  was  a  married  woman,  563. 
— where  the  employee  was  a,  married  woman,  564. 
— where  the  employer  was  an  infant,  565. 
— ^\vhere  the  employee  was  an  infant,  566. 
— ^where  the  contract  was  made  by  a  person  of  defective  mental  capacity, 

.367. 
— where  the  contract  was  not  formally  authenticated  in  the  manner  pre- 
scribed by  law,  568. 
— where  the  contract  was  uHra  vires  of  an  employing  corporation,  569. 
— where  the  contract  was  unlawful,  570. 
— where  the  contract  was  induced  by  fraud,  571. 
— where  the  contract  was  unconscionable,  572. 
§  3.  Circumstwnces   under   which   an   agreement   to   pay   is   implied   as    ietween 
strangers. 
in  general,  535. 
recovery  for  services  rendered  by  request, 

where  services  enure  to  the  benefit  of  the  person  making  the  request, 

536. 
where  seiwices  enure  to  the  benefit  of  a  third  person,  537. 
recov«ry  for  services  the  beneficial  result  from  which  had  been  accepted,  538. 
necessity  of  proving  that  there  was  an  intention  to  charge  for  the  services, 

540. 
services  rendered  under  a  mistake, 

mistake  dissociated  from  fraud,  541,  a. 
mistake  arising  from  fraud,  541,  6. 
services  rendered  under  compulsion  wrongfully  exercised,  542. 
services  continued  after  the  expiration  of  a  period  during  which  the  claimant 
was  not  entitled  to  compensation,  543. 
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QUANTUM  MERUIT,  RECOVERY  OF  WAGES  OJ>l— ( continued) . 

various  other  circumstances  determinative  of  the  existence  or  absence  of  an 
intention  to  charge  for  the  services, 
friendship  the  motive  of  the  services,  544,  o. 
receipt  of  benefits  other  than  pecuniary  compensation,  544,  6. 
services  performed  in  expectation  of  a  benefit  other  than  pecuniary  com- 
pensation, 544,  c. 
claimant  in  general  employment  of  a  person  other  than  the  recipient 

of  the  services,  544,  d. 
services  rendered  in  furtherance  of  a  contract  for  hire  of  claimant's 

husband,  544,  e. 
claimant  and  defendant  both  in  the  service  of  the  government,  544,  /. 
no    demand    for    compensation  made  during  the  performance  of  the 

services,  544,  g. 
declaration  of  claimant  himself,  544,  h. 
existence  of  a  special  contract  between  the  parties,  544,  i. 
illicit  sexual  relations  between  the  parties,  544,  j, 
custom  of  employer,  544,  h. 
services  rendered  with  reference  to  a  contract  expected  to  be  performed, 

544,  i. 
pecuniary  circumstances  of  claimant,  544,  m. 
offer  of  another  place,  544,  n. 

services  continued  after  a  time  when  contract  not  entitling  to  remunera- 
tion became  voidable,  544,  u. 
presumption  as  between  husband  and  wife,  545. 

corporate  character  of  employer;  right  of  action,  how  far  affected  by,  546. 
import  of  fact  that  claimant  was  expecting  to  be  remunerated    by  legacy  or 

devise,  547,  548. 
rule  in  civil  law  jurisdictions, 
Scotland,  549,  a. 
Louisiana,  549,  6. 
Quebec,  549,  c. 
burden  of  proof,  550. 
pleading, 

declaration  or  complaint,  551,  a. 
plea,  551,  6. 
variance,  551,  o. 
province  of  court  and  jury,  552. 
§  4.  Footing  on  which  the  amount  of  compensation  is  estimated, 
in  general,  573. 

province  of  jury  in  determining  value  of  services,  573a. 
special  contract,  how  far  admissible  to  determine  the  proper  measure  of  re- 
covery, 
rule  where  the  contract  is  valid,  574. 

rule  where  the  contract  is  invalid  under  the  statute  of  frauds, 
contract  fully  performed  on  both  sides,  574a,  a. 
services  fully  performed  under  an  oral  contract  not  to  be  performed 
in  a  year,  574a,  6. 
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services  partially  performed  under  an  oral  contract  not  to  be  per- 
formed in  a  year,  574a,  c. 
executory  oral  contracts  to  convey  land  as  remuneration  for  services, 

574a,  d. 
concluding  remarks,  574a,  e. 
rule  where  the  contract  is  invalid  because  made  by  infant,  575. 
various  circumstances  bearing  on  the  value  of  the  services,  576. 
admissibility  of  opinions  as  evidence  of  the  value  of  the  services,  577. 
allowance  of  interest  on  the  claim,  578. 

QUARRIES. 

assumption  of  risks  from  dangerous  conditions  in  quarries,  1180,  note  1  (o)  ; 

1173,  note  1    (m). 
duty  of  servant  working  in,  to  inspect,  1334,  note  1   (y). 
imputed  knowledge  of  servant  as  to  risks  due  to  the  operation  of,  1315,  note 

3  (ii). 
employees  in,  as  fellow  servants,  1423,  note  1  (s)  ;  1432,  note  1  (w). 
foreman   supervising  work   in,  as  vice  principals,   1446,   note  1    (h);   1452, 

note  2  ( n ) . 
dangers  supervening,  as  details  of  the  work,  1543,  note  1   (c). 

QUASI  PUBLIC  CORPORATION. 

liability  of,  for  torts  of  its  servants,  2505. 

QUAY. 

See  Dock. 

QUEBEC. 

See  also  Civil  Law. 

effect  of  sharing  in  profits  upon  status  of  servant,  74a. 

validity  of  infants'  contracts  of  service  in,  108a,  6. 

validity  of  contract  made  by  married  woman  as  employee,  110,  6. 

formal  requisites  of  a  valid  contract  of  service  in,  147. 

duration  of  contract  of  hiring  without  mention  of  time,  161,  c;  166,  c. 

effect  of  marriage  of  servant  to  terminate  contract  of  employment,  207. 

obligation  to  give  notice  upon  termination  of  employment,  214. 

remedial  rights  of  wrongfully  dismissed  servant, 

in  general,  415,  a. 

action  for  damages  for  wrongful  dismissal,  415,  &. 

mitigation  of  damages,  415,  c. 

action  for  wages,  415,  d. 
wages  recoverable  by  rightfully  dismissed  servant  before  the  completion  of 

the  term,  486,  c. 
wages  recoverable  by  servant  who  wrongfully  withdraws  from  the  employ- 
ment, 505,  c. 
doctrine  as  to  amount  of  wages  recoverable  where  work  is  temporarily  inter- 
rupted because  of  the  physical  disability  of  the  servant,  522,  c. 
recovery  of  wages  on  quantum  meruit,  540,  c. 
recovery  of  wages  for  extra  work  in,  557,  note  1  (c). 
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recovery   of   remuneration   for   services  rendered  by  members  of  the   same 

family  to  one  another,  612. 
parental  rights  to  earnings  of  minor  child  in,  641. 
legacy  not  to  be  considered  as  compensation  for  wages,  690,  note  5. 
statute  of  limitations  as  a  defense  to  an  action  for  wages,  703,  o. 
doctrine  of  comparative  negligence,  1229,  c. 
availability  of  defense  of  common  employment,  1991,  e. 
rule  in,  as  to  validity  of  contracts  of  apprenticeship,  2080,  6. 
liability  of  masters  for  torts  of  their  servants  in,  2255. 

liability  of  parents  with  respect  to  the  torts  of  their  minor  children,  2272,  d. 
statutes, 

affording   summary   remedies   for    breach    of    contract    of    employment, 

315,  6. 
affording  a  preference   to   wages   in   the   administration   of   decedents' 

estates,  744. 
creating  absolute  lien  for  wages,  750. 
affording  privilege  of  wages  under  the  civil  law,  766. 
relative  to  the  attachment  of  future  wages,  794. 
providing  for  an  exemption  of  earnings,  797. 
relative  to  the  working  hours  of  women  and  children,  887. 
compensation  act,  1803. 
relative  to  the  safeguarding  of  moving  machinery  and  other  dangerous 

appliances,  1855. 
relative  to  the  safety  of  steam  boilers,  1857,  a. 
relative  to  the  strength  and  safety  of  elevators,  1857,  6. 
relative  to  the  safeguarding  of  dangerous  openings  and  the  lighting  of 

place  of  work,  1858. 
relative  to  the  protection  of  employees  against  fire,  1860. 
regulating  sanitary  conditions  of  place  of  work,  1862. 
relative  to  the  meals  of  employees,  1865. 
establishments  embraced  within  the  factory  acts,  1875. 
relative  to  appliances  used  in  the  construction  of  buildings,  1892. 
restricting  the  employment  of  children,  1898. 

provisions  determining  extent  of  employer's  liability  for  injury  to  serv- 
ant, 1977,  note  1. 
relative  to  the  criminal  liability  of  master  for  failure  to  furnish  food 

and  lodging  to  apprentice,  2157,  c. 
providing  for  the  release  of  master  or  apprentice,  2193. 
providing  for  the  punishment  of  the  master  or  apprentice,  2193a. 
embodying  the  principle  respondeat  superior,  2255. 
relative  to  trade  disputes,  2769. 

QUEENSLAND, 
statutes, 

as  to  constitutionality  of  these  statutes,  see  Constitutional  Law. 

alien  labor  law,  151,  6. 

affording  summary  remedies  for  breach  of  contract  of  employment,  315.  h. 
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imposing  a   liability  for  the  wages  of   servants  upon  the  successor   in 

interest  of  the  employer,  879. 
employers'  liability  act,  1663. 
compensation  act,  1803. 
relative  to  the  quality  of  accommodation,  food,  etc.,  to  be  furnished  to 

sheep  shearers,  1893. 
restricting  the  employment  of  women,  1895. 
restricting  the  employment  of  children,  1898. 

QUESTIONS  OF  LAW  AND  FACT. 
§  1.  In  general. 

statutory  provisions  making  assumption  of  risk  a  question  of  fact  for  the 

jury,  1647,  note  12. 
instructions  invading  province  of  jury,  1638. 

as  to  whether  injured  servant  was  within  the  scope  of  his  employment,  1566. 
as  to  the  proximate  cause  of  an  injury,  1572. 
in  actions  by  third  persons  for  torts  of  servants,  2275. 
§  2.  As  to  the  contract  and  wages. 

in  respect  to  the  relationship  of  master  and  servant,  17. 

as  to  whether  servant  employed  for  certain  period   is  justified  in  leaving 

because  of  ill-treatment,  256,  note  11. 
as  to  whether  servant  has  committed  breach  of  duty,  272. 
as  to  whether  servant  has  violated  contract  by  insolent  and  offensive  words 

and  behavior,  299,  v. 
as  to  measure  of  damages  in  action  by  servant  for  breach  of  contract,  373. 
in  actions  for  recovery  of  wages  on  quantum  meruit,  552. 
in  determining  the  value  of  services  in  action  on  quantum  meruit,  573a. 
§  3.  As  to  the  performance  of  the  master's  duty. 

as  to  whether  machinery  was  in  common  use,  939. 

where  the  master's  constructive  knowledge  is  in  question,  1039. 

as  to  frequency  with  which  inspection  should  be  made,  1060. 

master's  performance  of  duty  to  employ  an   adequate  number  of   servants 

primarily  a  question  for  the  jury,  1108. 
as  to  whether  employer  gave  due  notice  of  conditions,  1217,  c. 
as  to  whether  negligence  was  established,  1602. 
where  cause  of  injury  is  merely  conjectural,  1604. 
in  actions  by  servant  against  master  for  personal  injuries,  generally, 
sufficiency  of  evidence  to  establish  a,  material  issue,  1637,  a. 
facts  or  conclusions  therefrom  disputable,  1637,  6. 
facts  and  conclusions  not  disputable,  1637,  c. 
§  4.  As  to  the  performance  of  the  master's  statutory  duty. 

as  to  when  it  is  practical  to  guard  machinery,  1637,  note  10a. 

as  to  sufficiency  of  illumination  in  mines,  1885,  note  68. 

as  to  whether  machinery  is  dangerous  within  the  statute  so  as  to  require 

guarding,  1856,  note  61. 
as  to  wlien  the  safeguarding  of  machinery  is  practical  under  statutes,  1856, 

notes,  41-43. 
as  to  whether  machinery  is  dangerous  so  as  to  require  guarding,  1856,  note  61. 
in  actions  based  on  the  employers'  liability  acts,  1745. 
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§  5.  As  to  the  fellow  servant  rule. 

as  to  what  is  common  employment,  1419,  1430. 
as  to  who  are  vice  principals,  1437. 
as  to  negligence  of  superior  servant,  1465,  note  1   (a). 
'     as   to   vice   principalship   of   negligent   servant   in   performing  nondelegable 

duties,  1494. 
as   to   whether   negligent   servant   acted   as  vice   principal   in   carrying  out 

details  of  the  work,  1524. 
negligence  of  master  in  respect  to  the  preparation  and  adjustment  of  instru- 
mentalities, 1546,  note  12. 
as  to  whether  negligent  act  was  with  respect  to  detail  of  the  work,  1546, 

note  12. 
§  6.  As  to  the  servant's  contributory  negligence. 

statutes  making  servant's  contributory  negligence  question  of  fact  for  the 

jury,  1648,  note  2;   1649,  note  15. 
as  to  contributory  negligence  in  continuing  work,  1208,  notes  6-8. 
assumption  of  risk  and  contributory  negligence  both  questions  of  law  where 

knowledge  of  risk  and  appreciation  of  danger  are  both  estab- 
lished, 1210,  note  3. 
as  to  contributory  negligence  in  continuing  work  with  knowledge  of  risk. 

1213. 
as  to  whether  servant's  contributory  negligence  was  the  proximate  cause  of 

the  injury,  1237,  note  9. 
as  to  contributory  negligence  of  servants,  1244. 

as  to  whether  violation  of  rule  constitutes  contributory  negligence,  1281-1284. 
as  to  servant's  reliance  upon  promise  of  master  to  repair,  1345,  note  5. 
servant's  contributory   negligence   as   question   for   jury   where   promise   to 

repair  has  been  proven,  1351,  note  5. 
whether  reasonably  prudent  man  would  have  remained  in  employment  after 

promise,  1353,  notes  4,  5. 
as  to  whether  servant  was  negligent  in  remaining  for  the  length  of  time 

after  promise  to  repair,  1353,  note  5. 
as  to  whether  servant  was  negligent  in  obeying  specific  order,  1376. 
as  to  whether  servant  was  guilty  of  negligence  in  relying  upon  an  assurance 

of  safety,  1376. 
as  to  negligence  of  servant  in  being  where  he  was,  1555. 
§  7.  As  to  servant's  imputed  knowledge. 

in  respect  to  what  knowledge  shall  be  imputed  to  a  servant,  1309. 

as  to  whether  servant's  failure  to  examine  was  culpable,  1341,  note  11. 

as   to   whether   servant  appreciated   danger   in   obeying  direct   order,   1363, 

note  9. 
§  8.  As  to  unlawful  interference  with  another's  business. 
existence  of  justification  as,  2660. 
whether  purpose  for  which  strike  instituted  is  a  legal  justification  therefor, 

a  question  of  law,  2700. 
whether  act  of  interference  with  another's  employment  was  done  in  exercise 

of  a  right  or  the  performance  of  a  duty,  as,  2666. 
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whether   complaint   by   former   employer   against   plaintiff's'  employment   by 

another  is  actionable,  as  question  for  jury,  2679. 
whether  railway  justified  in  requesting  union  depot  company  to  refuse  re- 
employment to  injured  employee  unless  he  shall  release  claim, 
as  question  for  jury,  2677. 
good  faith  in  undertaking  strike  probably  a  question  of  fact,  2700. 


R 

RAILINGS. 

imputed  knowledge  of  servant  as  to  risks  relative  to  the  want  of  railings 
around  elevated  working  places,  1313,  note  1   (g). 

RAILROAD  CONSTRUCTION  WORK. 
See  Railroads,  §  22. 

RAILROAD  "HAZARDS." 

What  constitutes,  1660,  1778,  1780,  1782,  1784,  6;  1790,  1795,  o;  1801a. 
for  specific  instances  of  what  constitutes,  see  Railroads,  §  26. 

RAILROAD,   PRIVATE. 

master's  liability  for  defects  in,  966. 

master  not  required  to  exercise  same  care  in  respect  to  private  railroads  as 

to  public,  966,  note  3. 
as  "railroad"  under   the  employers'  liability   acts,  1710. 
as  "railroad"  under  statutes  abrogating  the  fellow  servant  rule,  1773,  note 

5;   1781,  notes,  3,  4;   1778,  note  1;   1789,  note  9;   1795,  notes 
5,  6;   1801a,  notes  1,  2. 
as  railway  within  the  English  compensation  act,  1845. 

as  railroad  within  statute  requiring  frogs  to  be  blocked,  1877,  notes  4,  5,  7. 
as   railroad  under  the  statutes  requiring  rolling  stock   on   railroads  to   be 

equipped  with  safety  appliances,  1878a,  note  59. 
as   railroad  within  the  purview  of  the  Texas  respondeat  superior  statute, 

2264,  notes  23-26. 

RAILROADS. 
§  1.  In  general. 

peerson  exercising  limited  degree  of  control  over  servants  employed  by  rail- 
way  companies   using   the   same   line   as  other   companies   not 
necessarily  master,  S5,  note  2    ( c ) . 
railway   servants    performing   work    on   private   sidings   servants   of   whom, 

25,  note  2   (d). 
ownership  of,  as  determining  relationship  of  master  and  servant,  27,  note 

2    (b). 
status   of   servant   performing   work   upon   premises   used   by   two   or   more 

companies,  42. 
status  of  servants  working  on  trains  not  operated  by  their  employers,  49. 
statutory  modification  of  the  common  law  in  Pennsylvania,  50. 
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status  of  servants  operating,  for  receivers  or  trustees,  51. 

status  of  servants  hired  by  contractors  engaged  in  construction  work,  56, 
note  1    (b). 

status  of  crews  of,  sent  into  private  yards,  56,  note  1   (d). 

railway  servants  furnished  for  the  purposes  of  construction  work,  as  serv- 
ants of  the  contractor,  57,  note  3   (c). 

servants  furnished  to  another  company  using  the  same  yard  as  their  em- 
ployer as  servants  of  other  railroad,  57,  note  3    (d). 

servants  of  one  railroad  when  deemed  to  be  servants  of  another,  57,  note 
3    (e),   (f),   (g). 

equitable  preference  of  wages  of  employees  of  insolvent  railway  companies, 
464. 

"on,   in  or  about"  under  the  English  compensation  act,   1842,  note  1    (a). 

equitable  preference  of  the  wages  of  employees  of  insolvent  railway  com- 
panies,  464. 

binding  effect  of  contracts  for  medical  attendance  on  servants  made  in  be- 
half of  railroad  companies,  2003,  a,  h;  2004,  o,  6. 

implied   powers   of,   to  undertake   for   profit  the  maintenance   of   hospitals, 
etc.,  for  servants,  2001,  note  6. 
§  2.  Liability  for  injuries  to  servants  —  generally. 

rule  that  care  exercised  by,  is  to  be  proportioned  to  the  dangers  to  which  the 
servant  is  exposed,  908,  note  6. 

adoption  of  instrumentalities  in  common  use  as  showing  freedom  from 
negligence,  940,  note  4   ( a ) . 

application  of  doctrine  that  common  usage  is  the  test  of  due  care  to  in- 
juries caused  by  instrumentalities  of  railroad  companies, 
940,   a. 

application  to  cases  against  railways  of  theory  that  due  care  is  tested  by 
the  servant's  knowledge,  953,  note  5. 

liability  of  railroad  company  for  defects  in  tracks  when  used  as  footway 
for  servants,   968,  984. 

liability  of,  for  the  condition  of  cars  received  from  other  roads,  1075-1078. 

liability  of  licensee  of,  for  injury  to  servants  caused  by  defects  in,  1072, 
note  3;   1073,  note  3. 

duty  of  railroad  company  to  promulgate  rules  as  to  track  repairing  with 
reference  to  the  safe  operation  of  trains,   1128. 

duty  of  servant  to  inspect  tracks  with  reference  to  objects  beside,  1334, 
note  1   (b). 

what  are  railroads  under  statutes  abrogating  the  fellow  servant  rule, 
1784,   /. 

meaning  of  phrase  as  used  in  the  English  compensation  act,  1845. 

effect  of  general  statutes  relative  to  the  operation  of  railroads  upon  the 
extent  of  the  master's  liability  for  injuries  to  servants,  1640, 
note   1    (a). 

effect  of  general  statutes  requiring  warning  signals  on  railway  trains  upon 
the  master's  liability  for  injuries  to  his  servants,  1641,  note 
1   (d). 

defective  roadbed  as  proximate  cause  of  resulting  injuries,  3581,  note  8   (c). 
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S  3.  Assiimption   of  risk   by   employees   of. 

obligation  of  trainmen  to  complete  their  route  as  affecting  assumption  of 

risk,  1201,  e. 
risks  incurred  by  persons  not  employed  by  railway  companies,  but  exposed 

to  the   risks   resulting  from  the  operation  of  railroads,   1173, 

note   1    (e). 
risks  assumed  by  employees  of,  1171,  note  1    (a);   1172,  note  2   (a);   1173, 

note  1   (a),   (b),   (c). 
from  defective  track,  1180,  note  1   (a);   1187,  note  1   (a),   (c),   (d). 
from  defective  bridges  on  railways,  1180,  note  1    (b). 
from  various  defective  structures  on  railways,  1180,  note  1    (c). 
from  unsafe  roof  on  railway  tunnel,   1180,  note  1    (d). 
assumption  of  risks  from  custom  of  allowing  loose  objects  to  remain  on  rail- 
way  tracks,   1188,   note   1    (j). 
from  dangerous  objects  near  railway  tracks,   1180,  note  1    (e)  ;   1187,  note 

1   (e)  ;   1188,  note  1   (k). 
from  dangerous  objects  above  railway  tracks,  1187,  note  1    (f ) ;  1180,  note 

1     (f). 
from  defective  fences  on  railway  track,  1180,  note  1    (g). 
from    railway   tracks   not   properly   protected   against   trespassing   animals, 

1187,   note   1    (b). 
incident  to  the  work  of  removing  ice  and  snow  from  railway  tracks,  1176, 

note  3    (c). 
from  defective  rolling  stock  on  railways,  1180,  note  1    (h). 
from   defective  locomotives,  1187,  note  1    (g). 
from  defective  cars,  1187,  note  1   (h). 
from  defective  hand  cars,  1187,  note  1    (i). 
from   unusual   combinations    of   certain   types   of   rolling   stock,    1180,   note 

1    (i). 
from  dangerous  customs  in  regard  to  coupling  cars,  1188,  note  1  (i). 
caused  by  movement  of  railway  cars,  1180,  note  2    (a). 
from   custom  of   leaving   cars   on   sidings   without  stop   blocks,   1188,  note 

1  (h). 

by  trainmen  handling  disabled  cars,  1176,  note  3    (e). 

from   improper  methods   of  getting   loads   onto   railway  cars,   1188,  note   1 

(1),    (m). 
assumption  of  risk  of  manner  of  placing  loads  on  railway  cars,  1180,  note 

2  (b). 

incident  to  the  manner  in  which  a  load  is  placed  on  railroad  cars,   1173, 

note  1   (d). 
incident  to  the  construction  of  railways,  1175,  note  1   (a). 
incident  to  repairing  the  road  bed  or  structures  on  a  railway,  1176,  note 

3  (a). 

from  defective  or  improper  rules,  1188,  note  1   (b). 

from  the  habitual  violation   of   rules,   1188,  note   1    (c). 

froin  want  of  rules  to  meet  emergencies,  1188,  note  1   (d). 

from  dangerous  methods  of  moving  railway  cars,  1188,  note  1   (e). 
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from  arrangements  creating  danger  of  collision  between  trains  and  vehicles 

at  crossings,  1188,  note  1    (f). 
from  lack   of   cautionary  signals  to  protect  employees  working  on  railway 

tracks,  1188,  note  1   (g). 
§  4.  Contributory  negligence  by  servants  of. 

peculiar  duty  of  trainmen  to  remain  at  post  as  affecting  contributory  negli- 
gence,  1216,   notes   9-11. 
failure  of  servant  to  use  appropriate  precaution   in  the  operation  of  rail- 
road trains  and  cars,  1245,  note  1    (a), 
failure  of  servant  to  use  due  care  in  the  operation  of  hand  cars,  1245,  note 

1    (b). 
failure  of  servant  to  use  due  care  in  the  inspection  and  repairing  of  rolling 

stock,  1245,  note  1    (c). 
failure  of  servant  to  use  due  care  in  coupling  cars,  1245,  note  1   (d). 
failure  of  servant  to  use  due  care  in  dismounting  from  moving  cars,  1245. 

note  1    ( e ) . 
failure  of  servant  to  use  due  care  in  setting  stop  signals  on  railroads,  1245, 

note  1   (f). 
duty   of   employees   on    railroads   to   keep    lookout   for   approaching   trains, 

1248. 
failure  of  servant  to  use  appropriate  precaution  in  the  operation  of  rail- 
road trains  and  cars,  1245,  note  1    (a). 
contributory   negligence   of   employee    in   taking   a   position   where   there   is 

danger   of  being  struck  by  moving  trains  or  cars,   1250    (1). 
— taking  a  position  where  there  is  risk  of  being  struck  by  falling  objects 

from  moving  or   stationary  cars,   1250    (2). 
— ^getting  under  or   between  stationary  railway  ears  which  may  be  set  in 

motion  at  any  time,   1250    ( 3 ) . 
— doing  work  on  railway  cars  at  improper  time  or  place,  1250   (4). 
— taking  a   position   on   railway   car  which   is   dangerous  with   relation  to 

objects  above  the  track,   1250    (5). 
— taking  a  position  on  a  railway  car  which  is  dangerous  with  relation  to 

objects  beside  the  track,  1250    ( 6 ) . 
— taking  a  position  on  a  railway  car  or  engine  dangerous  with  relation  to 

the  movements  of  said  car  or  engine,   1250    ( 7 ) . 
— taking  a  position  on  a  railway  car  which  is  dangerous  with  relation  to 

the  load  upon  it,  1250   (8). 
— taking  a  position  on  a  railway  car  which  is  dangerous  by  reason  of  some 

specific  defect  therein,  1250    (9). 
— taking  a  dangerous  position  while  engaged  in  coupling  or  uncoupling  ears, 

1250   (10). 
— traveling   on   railway   cars    operated   in   dangerous   manner,   1250    (10a). 
— ^taking  a  dangerous  position  on  a  hand  car,  1250  (11). 
— riding  on  a  push  car  down  a  steep  grade,  1250   (12). 
— remaining  on  a  derailed  engine  which  is  being  dragged  along  the  track. 

1250   (13). 
— mounting  or  remaining  on  a  car  the  speed  of  which  cannot  be  controlled, 

1250    (14). 
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— taking  a  position  dangerous  with  reference  to  a  coal  chute,  1250   (15). 
contributory  negligence  in  doing  worl!:  in  an  unnecessarily  dangerous  man- 
ner, 
operating  cars  in  a  dangerous  manner,  1254    (1). 
making  a  flying  switch,  1254    (2). 
coupling  or  uncoupling  cars,  1254    ( 3 ) . 
passing  over  cars  of  a  moving  train,  1254   (4). 
attempting  to  mount  moving  engine  or  cars,  1254    (5). 
attempting  to  dismount  from  moving  engine  or  cars,  1254    (6). 
running  along  moving  cars,  1254    ( 7  ) . 
blocking  cars   which  are  running   down  grade,   1254    (8). 
doing  repair  work  on  cars,   1254    (9). 
operating  hand  cars  in  dangerous  manner,  1254    (10). 
contributory   negligence   in   taking   a   dangerous   position  on  a  railway 

car  negatived  by  custom,   1269    (1),    (2),    (3). 
contributory  negligence  in  coupling  cars  while  in  motion  negatived  by 
custom,  1269   (5). 
operation  of  trains   in  violation  of   rules  as   contributory  negligence,   1282 

(1). 
violation  of  rules  regarding  the  manner  in  which  switching  is  to  be  done 

as  contributory  negligence,  1282    (2). 
violation  of  rules  regulating  the  coupling  of  cars  as  contributory  negligence, 

1282    (3). 
violation   of   rules   regulating   the   operation   of   hand   cars   as   contributory 

negligence,  1282    ( 4 ) . 
violation  of  rules  regulating  the  setting  of  signal  flags  on  tracks  as  con- 
tributory negligence,   1282    (5). 
violation  of  rules  regulating  the  manner  of  getting  on  to  or  ofl'  of  railroad 
cars,  1282    (6). 
§  5.  Imputed  knowledge  of  danger. 

imputed  knowledge  of  servant  as  to  risks  relative  to  tracks,  1313,  note  1 
(a);   1314,  note  2    (a);   1315,  note  3    (a)  ;   1321,  note  1   (a); 
1323;  note  1   (a)  ;  1325,  note  3   (a)  ;  1318,  note  1   (a). 
duty  of  servant  to  inspect  ti  acks,  1334,  note  1   ( a ) . 
imputed    knowledge   of   servant   as   to    danger    arising  from   switches,   etc., 

1323,  note  1    (b). 
imputed   knowledge  of  brakeman   as  to   dangers   from   overhead  bridges   or 
other  obstruction  over  the  track,  1315,  note  3   (b)  ;   1318,  note 
1   (b)  ;   1321,  note  1   (b)  ;   132.3,  note  1   (c). 
imputed  knowledge  of  minor  servant  as  to  dangers  from  obstruction  above 

railway  tracks,  1318,  note  1   (b). 
duty   of   servant   to    inspect,   with    reference   to   obstructions    above   tracks, 

1334,  note  1    (c). 
imputed    knowledge   of   servant    as   to   risks    arising   from   the   unsafe   con- 
dition of  bridges,  1323,  note  1    (f). 
imputed    knowledge    of    servant   as    to    risks   from   obstruction   beside    rail- 
way tracks,  1313,  note  1    (b)  ;   1315,  note  3    (c)  ;   1321,  note  1 
(c);   1323,  note  1    (b);   1325,  note  1    (b). 
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imputed  knowledge  of  servant  as  to  risks  relative  to  the  construction  and 
operation  of  locomotives,  1313,  note  1   (d)  ;   1314,  note  2    (e)  ; 
1315,  note  3   (e)  ;   131G,  note  1   (e). 
duty  of  servant  to  inspect  locomotives,  1334,  note  1    (e). 
as  to  risks  relative  to  the  construction   and  operation  of  cars,   1313,  note 
1   (e)  ;  1314,  note  2   (b)  ;  1315,  note  3   (d)  ;  1316,  note  1   (a)  ; 
1321,  note  1   (d)  ;   1323,  note  1   (e)  ;  1325,  note  1   (c). 
of  minor  servant  as  to  risks  due  to  the  construction  and  operation  of  cars, 

1318,  note  1   (c). 
duty  of  servant  to  inspect  cars,  1334,  note  1   (d). 
imputed  knowledge  of  servant  as  to  risks  relative  to  the  construction  and 

operation  of  hand  cars,  1313,  note  1   (e)  ;  1315,  note  3   (f). 
imputed  knowledge  of  minor  servant  as  to  risks  due  to  the  operation  of 

push  cars,  1318,  note  1    (d). 
duty  of  servant  to  inspect  hand  cars,  1334,  note  1   (f). 
§  6.  Fellow  servants  —  common  employment. 
See  also  §§  7,  9,  infra. 
trainmen, 

servants  engaged  in  handling  the  same  train,  1423,  note  1    (b)  ;   1432, 

note  1    ( b ) . 
servants  working  on  different  trains,  1423,  note  1    (c) ;   1432,  note  1 

(c). 
switching   crews   in  yards,   1432,   note   1    (h). 
trackmen, 

servants  engaged  in  the  construction  or  maintenance  of  the  permanent 
way,  1423,  note  1  (j)  ;  1432,  note  1(1). 
trainmen  and  trackmen,  switchmen,  etc., 

servants  handling  ordinary  trains  and  servants  employed  on  the  per- 
manent way,  1432,  note  1    (j)  ;   1423,  note  1    (d). 
servants  handling  work  trains  and  servants  employed  on  the  permanent 

way,  1432,  note  1   (k)  ;  1423,  note  1   (e). 
switching  crew   and   servants   employed   on  the   permanent  way,    1432, 

note  1   (kk). 
servants    handling    trains    and    switchmen,    1432,    note    1     (d);    1423, 

note  1   (g). 
servants  handling  trains  and  watchmen,  1432,  note  1    (g). 
servants  engaged  in  handling  trains  and  in  giving  signals,  1423,  note 

1   (f). 
servants  handling  trains  and  servants  performing  miscellaneous  duties 
in  yards,  1423,  note  1    ( i ) . 
car  inspectors  and  other  employees, 

servants    handling    cars    and    servants    inspecting    or    repairing    them, 
1423,  note  1    (h)  ;   1432,  note  1    (f). 
■employees  loading  or  unloading  cars  and  other  employees, 

servants  loading  cars  and  servants  handling  them,  1423,  note  1    (k)  ; 

1432,  note  1   (i). 
servants  engaged  in  loading  cars  and  trackmen,  1423,  note  1   (1). 
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servants   employed   in   the  mechanical   departments   of   railroads,   1423, 

note  1   (m). 
servants    in    office    departments    and    servants    operating    trains,    1432, 

note  1    (a);   1423,  note  1    (a). 
servants  handling  trains  and  express  or  baggagemen,  1432,  note  1    (e). 
servants  in  the  mechanical  and  in  other  departments,  1432,  note  1   (m). 
servants  engaged  in  roundhouses  and  various  shops,  1432,  note  1    (n). 
employees  in  industrial  plant  and  employees  engaged  in  operating  rail- 
road run  in  connection  therewith,  1423,  note  1    (ff). 
§  7.  Fellow  servants  —  vice  prinoipalship. 
See  also  §  6,  supra,  and  §  9,  infra. 
who  are  vice  principals, 

employees  controlling  the  movements  of  trains  which  they  do  not  assist 

in  operating,  1452,  note  2    (b). 
employees  in  control  of  railway  trains,   1446,  note  1    (b)  ;    1452,  note 

2    (c);   1463,  note  1    (b). 
supervising    employees    in    railway    yards,    depots,    etc.,    1446,    note    1 

(c);   1452,  note  2   (d)  ;  1463,  note  1   (d). 
employees  supervising  track  work  on  railways,  1446,  note  1   (e)  ;   1452, 

note  2    (f). 
employees   supervising  various   kinds   of   construction  work,   1446,  note 

1    (f);   1452,  note  2    (g)  ;   1463,  note  1    (c). 
supervising  employees  in  the  mechanical  departments  of  railways,  1446, 

note  1    (g)  ;   1452,  note  2    (h)  ;   1463,  note  1   (e). 
employees   supervising  the  loading  of  railway  cars,  1452,  note  2    ( e ) . 
foremen  of  wrecking  gangs,  1446,  note  1    (d). 
employees  in  operating  departments  of  railroad  companies,   1463,  note 

1   (a), 
employees  supervising  railroad  departments  not  connected  with  trans- 
portation, 1463,  note  1    (f). 
§  8.  Nondelegable  duties. 

tracks,  duty  to  furnish  and  maintain  safe,  nondelegable,  1497,  note  7   (a)  ; 

1498,  note  6    (a), 
duty   to   maintain    safe   condition   alongside   or   above   tracks   nondelegable, 

1498,  note  6    (b). 
maintenance   of   safe   conditions   surrounding,   as   detail   of  the  work,  1543, 

note   1    ( a ) . 
inspection  and  repair  of  tracks  as  delegable  duty,  1550,  note  4    (a), 
duty  to  inspect  foreign  cars  nondelegable,  1514. 
— delegable,  1550,  note  4    (c). 
duty  to   provide  safe  bridges  nondelegable,   1497,  note   7    (d);    1498,  note 

6    (h). 
duty  to  furnish  safe  locomotives,  nondelegable,  1497,  note  7    (j). 
duty  to  furnish  safe  railway  cars,  nondelegable,  1497,  note  7    (k). 
duty  to  maintain  cars  safe,  nondelegable,  1498,  note  6   (p). 
inspecticw  and  repair  of  cars  and  locomotives,  nondelegable,   1550,  note  4 
(b). 
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duty  of  maintaining  means  for  keeping  cars  stationary,  nondelegable,  1498, 

note  6    ( n ) . 
duty  to  prevent  automatic  movement  of  cars,  delegable,   1540,  note  1    (e). 
duty  to  maintain  safe  method  of  loading  cars,  nondelegable,  1498,  note  6 

m. 

— delegable,  1540,  note  1    (c). 
§  9.  Employees. 

See  also  §§  6,  7,  supra. 
baggagemen, 

as  fellow  servants  of  servants  handling  trains,  1432,  note  1   (e). 
liability  of  master  for  negligence  of  baggagemen  to  persons  to  whom  he 

owes  no  contractual  duty,  2305,  d. 
ejection   of   trespassers  from  trains  by,  2355,  c. 
brakeman, 

imputed  knowledge  of  brakeman  as  to  dangers  from  overhead  bridges, 

1315,  note  3    (b)  ;   1318,  note  1    (b)  ;   1321,  note  1    (b)  ;   1323, 

note    1    ( c ) . 
as   fellow   servant   of   conductor   under      the   Ohio   fellow   servant   act, 

1758,  note  7. 
as  fellow  servant  of  engineer  under  the  Texas  fellow  servant  act,  1795, 

note  38    (a). 
as  fellow  servant  of  engineer  on  the  same  train  under  the  Ohio  statute, 

1758,  note  10. 
as  fellow  servant  of  the  engineer  under  the  Mississippi  statute,  17S4, 

notes  2,  3,  4. 
as    fellow    servant    of    fireman    under    the    Oregon    fellow-servant    act, 

1769,    note    6. 
as  fellow  servant  of  foreman  of  crew  of  which  he  is  a  member  under 

the  Missouri   fellow   servant   act,   1784,  note   15. 
as  fellow  servant  of  members  of  switch  engine  crew  under  Texas  fellow 

servant  act,   1795,  note   38    (a). 
as   fellow   servant   of   laborer   engaged   in   the   construction   of   roadbed 

under  the  Utah  statute,  1763,  note  8. 
of  construction  train  as  fellow  servant  of  laborer  engaged  in  construc- 
tion  of   the   roadbed,   under   the  Virginia  fellow   servant  law, 

1764,  note  8. 
as  fellow  servant  of  car   inspector  under  the  Ohio  fellow  servant  act, 

1758,  note  3. 
as  fellow  servant  of  car   inspector  under  the  Arkansas  fellow  servant 

act,  1751,  note  11. 
as  fellow  servant  of  employee  engaged  in  painting  coal  house  under  the 

Texas  fellow  servant  act,  1795,  note  38    (a). 
as  fellow  servant  of  a  station  porter  under  the  Texas  fellow  servant 

act,   1795,  note  38    (a). 
giving    signals    to   engineer    as    employee    having   "physical    control    of 

train  under  employers'  liability  act,"  1709,  note  3. 
master's   liability   for   negligence  of,   to   persons   to   whom   he   owes   no 

contractual   duty,   2302,   a. 
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presumptive  authority  of,  to  eject  trespassers  from  train,  2353,  2354. 
car  cleaner, 

car   cleaner    as   exposed   to   railroad   hazard,    1778,   note   4    (a)  ;    1782, 

note   1    (a), 
car  hostler, 

liability  of  railroad  company  for   injuries  to,   caused  by  negligence  of 

his   helpers,   under   the   Texas   fellow   servant   act,    1795,   note 

32. 
as  fellow  servant  of  a  boiler   washer  under  the  Texas  fellow   servant 

act,  1795,  note  38    (b). 
car  inspector, 

knowledge  of,  imputed  to  the  master,  1052,  note  5. 

authority  of,  to  promise  to  repair,  1344,  note  2. 

trainmen  and  car  inspectors  and  car  repairers  as  fellow  servants,  1423, 

note  1    (h)  ;   1432,  note  1   (f). 
as  fellow  servants  of  train  operators  under  the  Arkansas  fellow  servant 

act,   1751,  note  11. 
as   fellow   servant  of   a  brakeman   under  the   Ohio  fellow   servant   act, 

1758,  note  3. 
as   fellow  servant  of   employee   putting  steam  into  a  boiler  under   the 

Texas  fellow  servant  act,   1795,  note  38    (a). 
not  in  same  department  as  the  employees  operating  the  train  under  the 

Arkansas  fellow  servant  act,  1751,  note  11. 
chief  car  inspector  as  fellow  servant  of  brakeman  under  the  Ohio  fellow 

servant  act,  1758,  note  3. 
car  inspector  as  exposed  to  railroad  hazard,  1778,  note  4    (a), 
car  repairer, 

failure   to   take   proper   precautions  to   protect,   as   breach   of   master's 

duty,    1111,   note  6. 
duty  of  master  to  promulgate  rules  for  the  movement  of  trains  with 

reference  to  the  safetj'  of,  1125. 
trainmen  and  car  inspectors  and  car  repairers  as  fellow  servants,  1423, 

note  1    (h)  ;   1432,  note  1   (f). 
as   fellow   servant   of   switchman   under   the   Texas   fellow  servant  act, 

1795,  note  38   (b). 
as    fellow    servant   of    construction   train    crew   under   Missouri    fellow 

servant  act,  1784,  note  19. 
as  fellow  servant  of  carpenter  in  railroad  repair  shop  under  the  Texas 

fellow  servant  act,  1795,  note  38    (a). 
car   repairer   as   exposed  to  railroad   hazard,   1778,  note   4    (a);    1782, 

note  1    (b). 
car  sealer, 

sealer  as  fellow  servant  of  trackmen  engaged  in  unloading  freight  under 

the  Texas  fellow  servant  act,  1795,  note  38    (a). 
conductor, 

validity  of  enactments  prescribing  the  qualifications  requisite  for  persons 

who  follow  occupation  of,  2875,  e. 
knowledge  of,  imputed  to  the  master,  1052,  note  5. 
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authority  of,  to  promise  to  repair,  1344,  note  2. 

as  employee  in  "charge  or  control"   of  a  train  under  the  employers- 
liability  acts,  1707,  c. 
as  vice  principal  under  the  Texas  fellow  servant  act,  1795,  note  20. 
as  fellow  servant  of  brakeman  under  the  Ohio  fellow  servant  act,  1758,. 

note  7. 
not  fellow  servant  of  fireman  of  train  under  the  Arkansas  fellow  servant 

act,  1751,  note  3. 
as  fellow  servant  of  a  car  inspector  under  the  Arkansas  fellow  servant 

act,   1751,  note  11. 
as  fellow  servant  of  a  yard  foreman  under  the  Montana  statute  abrogat- 
ing the  fellow  servant  rule,  1785,  note  2. 
in    operating    department   not   fellow    servant   of   master   mechanic    in 
the  construction  department  of  a  railroad  under  the  Missouri 
fellow  servant  act,  1784,  note  18. 
liability    of    railroad    company    for    contracts    for    medical    attendance 

made  by,  2003,  note  8. 
presumptive  authority  of,  to  eject  trespassers  from  train,  2352. 
master's   liability  for  negligence  of,   to  persons   to  whom   he  owes  no 

contractual  duty,  2302,  a. 
ejection  of  trespassers  from  street  railway  car  by,  2356,  a. 
liability  of  passenger  for  procuring  discharge  of,  by  complaining  against,. 
2680. 
crews, 

statutes  regulating  the  number  of  men  forming  train  crews,   1880,   6. 
validity  of  these  enactments,  2857,  o. 
employees  in  yards, 

duty  of  master  to  promulgate  rules  for  the  movement  of  trains  with 
reference  to  the  safety  of,  1126. 
engineer, 

validity  of  enactments  prescribing  the  qualifications  requisite  for  persons 

who  follow  occupation  of,  2875,  d. 
knowledge  of,  imputable  to  master,  1052,  note  5. 
authority  of,  to  promise  to  repair,  1344,  note  2. 
not    person    in    charge   of   machinery   under    employers'    liability   acts, 

1677,  note  18. 
meaning  of  term  as  used  in  the  Montana  statute.  Code  of  1907,  1756, 

note  4. 
as  fellow  servant  of  his  fireman  under  the  Arkansas  fellow  servant  act, 

1751,  note  6;  1769,  note  6. 
as  fellow  servant  of  fireman  under  the  Mississippi  statute,  1754,  note  5. 
as  fellow   servant  of  his  fireman  under  the  Texas  fellow  servant   act, 

1795,  note  21. 
as  vice  principal  of  his  fireman  under  the  Utah  statute,  1763,  note  3. 
as  fellow  servant  of  brakeman  on  the  same  train  under  the  California 

code,  1752a,  note  2. 
not  the  superior  servant  of  a  brakeman  under  the  Mississippi  Constitu- 
tion and  statutes,  1754,  notes  2,  3,  4. 
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as  fellow  servant  of  brakeman  on  train  under  the  Ohio  statute,  1758, 

note  10. 
as  fellow  servant  of  brakeman  under  the  Texas  fellow  servant  act,  1795, 

note  38    (a), 
as  fellow  servant  of  train  despatcher  under  the  Ohio  fellow  servant  act, 

1758,  note  4. 
as  fellow  servant  of  train   despatehers  and  telegraph  operators  under 

the  Texas  fellow  servant  act,  1795,  note  38    ( a ) . 
as  fellow  servant  of  a  telegraph  operator  under  the  Virginia  act,  1764a, 

note  6. 
of  passing  train  as  fellow  servant  of  section  foreman  under  the  Missis- 
sippi acts,  1754,  note  S. 
of  passenger  train  not  fellow  servant  of  section  hand  under  Missouri 

fellow  servant  act,  1784,  note  17. 
as  fellow  servant  of  the  section  boss  and  men  under  him  under  Utah 

fellow  servant  act,  1763,  notes  6,  7. 
as  fellow  servant  of  yard  master  under  the  Virginia  act,  1764a,  note 

5. 
as  superior  servant  of  yard  master  under  the  Mississippi  statute,  1754, 

note  6. 
as  fellow  servant  of  foreman  and  members  of  yard  crew  under  Texas 

fellow  servant  act,  1795,  note  38    (a). 
in  operating  department  not  fellow  servant  of  master  mechanic  in  the 

construction    department    of    a    railroad    under    the    Missouri 

fellow  servant  act,  1784,  note  18. 
operating  engine  unloading  coal  ears  as  fellow  servant  of  employee  on 

the  coal  cars  under  the  Ohio  fellow  servant  act,  1758,  note  11. 
as  fellow  servant  of  employees  riding  upon  his  train  to  their  work  under 

the  Texas  fellow  servant  act,  1795,  note  38    (a). 
vice   principalship   of,   under  the  Wisconsin   statute   abrogating   fellow 

servant  rule,  1798,  note  4. 
as  "agent"  within  the  meaning  of  the  Vermont  statute  embodying  the 

principle,   respondeat   superior,   2263,   note   6. 
master's  liability  for  negligence  of,  to  persons  to  whom  he  owes  no  con- 
tractual duty,  2302,  e. 
ejection  of  trespassers  from  trains  by,  2355,  a. 
liability  of  railroad  for  wilful  act  of  engineer  in  running  locomotive 

over  persons  or  animals  on  track,  2405,  note  1. 
firemen, 

as   fellow  servant  of   his   engineer  under   the  Arkansas  fellow  servant 

act,   1751,   note   6;    1769,   note  6. 
as  fellow  servant  of  engineer  under  the  Mississippi  statute,  1754,  note  5. 
as  fellow  servant  of  his  engineer  under  the  Utah  statute,  1763,  note  3. 
not  fellow  servant  of  train  despatcher  or  conductor  of  a  train  under 

the  Arkansas  fellow  servant  act,  1751,  notes  3,  12. 
as  fellow  servant  of  telegraph  operator  under  the  Mississippi  statute, 

1754,  note  8. 
as  fellow  servant  of  brakeman  under  the  Arkansas  statute,  1769,  note  6. 
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master's   liability   for   negligence  of,   to   persons   to  whom  he   owes   no 
contractual  duty,  2302,  /. 
flagmen, 

aa  fellow  servant  of  trainman  under  the  South  Carolina  statute,  1761, 
note  6. 
ejection  of  trespassers  from  trains  by,  2355,  e. 

liability  of  master  for  negligence  of,  to  persons  to  whom  he  owes  no  con- 
tractual duty,  2305,  /. 
master  mechanic, 

master    mechanic    in    construction    department   of    railroad    not   fellow 
servant  of  the  engineer  and  conductor  in  the  operating  depart- 
ment under  the  Missouri  fellow  servant  act,  1784,  note  18. 
master  mechanic  as  vice  principal  under  the  Texas  fellow  servant  act, 

1795,   note   19. 
liability  of  railroad  company  for  contracts  for  medical  attendance  made 
by  master  mechanic,  2003,  note  11. 
road  master, 

knowledge  of  road  master  imputed  to  the  master,  1052,  note  S. 
authority  of  road  master  to  promise  to  repair,  1344,  note  2. 
liability    of    railroad    company    for    contracts    for    medical    attendance 
made  by  road  masters,  2003,  note  9. 
section  foreman, 

knowledge  of,  imputed  to  the  master,  1052,  note  5. 

authority  of,  to  promise  to  repair,  1344,  note  2. 

as   fellow   servant  of   section  hand  under  the  Arkansas   statute,   1751, 

note  1. 
as  fellow  servant  of  section  hands  under  the  Texas  statute,  1795,  note 

11. 
as  vice  principal  under  the  Texas  fellow  servant,  act,  1795,  note  25. 
as  fellow  servant  of  the  engineer  of  passing  train  under  the  Mississippi 

statute,  1754,  note  9. 
as  fellow  servant  of  engineer  of  a  train  under  the  Utah  statute,  1763, 
note  6. 
shop  men, 

employees  in  railroad  repair  shop  as  fellow  servants  of  car  repairers 
under  the  Texas  fellow  servant  act,  1795,  note  38    (a), 
station  agent, 

liability  of  railroad  company  for  contracts  for  medical  attendance  made 

by,  2003,  note  7. 
liability  of  master  for  negligence  of  station  agent  to  persons  to  whom 

he  owes  no  contractual  duty,  2305,   a. 
liability  of  railroad  company  for  unlawful  arrest,  etc.,  made  by,  2471,  a. 
as  fellow  servant  of  trainmen  under  the  Texas  fellow  servant  act,  1795, 
note  38   (a), 
switchman, 

ejection  of  trespassers  from  trains  by,  2335,  d. 

separate  switch  crews  are  not  in  the  same  department  under  the  Arkan- 
sas fellow  servant  act,  1751,  note  7,  8. 


INDEX.  9953 

(References  are  to  sections) 
JEIAILEOADS —  ( continued ) . 

as  fellow  servant  of  a  yard  foreman  under  California  Code,  1752a,  note  1. 
as  fellow  servant  of  car  repairer  under  the  Texas  fellow  servant  act, 

1795,  note  38   (b). 
on  diflferent  engines  as  fellow  servants  under  the  Texas  fellow  servant 

act,  1795,  note  38   (a). 
foreman  of,  as  vice  principal  under  the  Texas  fellow  servant  act,  1795, 
note  24. 
telegraph  operator, 

liability  of  master  for  negligence  of  telegraph  operators  to  persons  to 

whom  he  owes  no  contractual  duty,  2305,  6. 
as  fellow  servant  of  engineer  under  the  Texas  fellow  servant  act,  1795, 

note  38   (a), 
as  fellow  servant  of  engineer  under  the  Virginia  act,  1764a,  note  6. 
as  fellow  servant  of  trainmen  under  the  Ohio  statute,  1758,  note  4. 
as  fellow  servant  of  fireman  under  the  Mississippi  statute,  1754,  note  8. 
mere  fellow  servant  in  the  transmission  of  orders,  1541. 
itrackmen, 

duty  of  master  to  promulgate  rules  for  the  movement  of  trains  with 

reference  to  the  safety  of,  1124. 
duty  of,  to  keep  lookout  for  trains,  1248. 
liability  of  railroad  company  to,  for  injuries  caused  by  negligence  of 

train  dispatchers,  1507,  note  6. 
trainmen  handling  ordinary  trains  and  sections  hands  as  fellow  servants, 

1423,  note  1   (t)  ;  1432,  note  1   (j). 
switching  crews  and  section  hands  as  fellow  servants,  1432,  note  1  (kk). 
as  fellow  servants  with  trainmen  under  the  Ohio  statute,  1758,  note  9. 
as   fellow   servants   of   trainmen   under   the   Texas    statute,    1795,   note 

38   (a). 
not  fellow  servant  of  engineer  of  passenger  train  under  Missouri  fellow 

servant  act,  1784,  note  17. 
as  fellow  servant  of  the  engineer  of  a  train  under  the  Utah  statute,  1763, 

note  6,  7. 
as  fellow  servant  of  tender  of  draw  bridge  under  the  Mississippi  statute, 

1754,  note  7. 
liability  of  railroad  company  for  unlawful  arrest,  etc.,  made  by,  2471,  i. 
master's  liability  for  negligence  of,  to  persons  to  whom  he  owes  no  con- 
tractual duty,  2303. 
-train  despatcher, 

liability   of   master   for   negligence   of  train   dispatchers   to   persons   to 

whom  he  owes  no  contractual  duty,  2305,  6. 
as  fellow  servant  of  engineer  under  the  Texas  fellow  servant  act,  1795, 

note  38  (a), 
not  fellow  servant  of  fireman  of  train  under  the  Arkansas  fellow  servant 

act,  1751,  note  3,  12. 
as  fellow  servants  of  engineer  under  the  Ohio  statute,  1758,  note  4   (a). 
as  fellow  servant  of  the  conductor  of  a  train  under  the  Arkansas  fellow 

servant  act,  1751,  note  3. 
as  vice  principal  under  the  Ohio  statute,  1758. 
M.  &  S.  Vol.  VIII.— 623. 
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trainmen,  generally, 

duty  of  master  to  promulgate  rules  for  the  operation  of  trains  with 

reference  to  the  safety  of  train  crews,  1123. 
obligation  of  trainmen  to  complete  their  trip  as  affecting  the  doctrine 

of  assumption  of  risk,  1201,  e. 
peculiar  duty  of  trainmen  to  remain  at  post  as  affecting  contributory 

negligemce,  1216,  notes  9-11. 
on  different  sections  of  same  train  as  fellow  servants  under  the  Utah 

act,  1763,  note  9. 
separate  train  crews  in  different  departments  under  Ohio  statute,  1758, 

note  8. 
separate  train  crews  as  fellow  servants  under  the  Texas  statutes,  1795, 

note  38   (a), 
as  fellows  servants  of  switchman  riding  on  engine,  under  the  Arkansas 

statute,  1769,  note  6. 
as  fellow  servants  of  employees  being  carried  to  their  work  undeii  the 

Texas  fellow  servant  act,  1795,  note  38   (a), 
as  fellow  servants  of  men  being  carried  to  their  work  under  the  Texas 

fellow  servant  act,  1795,  note  38    (b). 
trainmen  and  trackman  not   in   the   same  department  under   the   Ohio 

statute,  1758,  note  9. 
as  fellow  servants  of  track  repairers  under  the  Texas  fellow  servant  act, 

1795,  note  38  (a). 
as  fellows  servants  of  telegraph  operator  under  the  Ohio  statute,  1758, 

note  4. 
not  in  same  department  as  car  inspector  under  the  Arkansas  act,  1751, 

note  11. 
as  fellow  servants  of  flagman  at  crossing  under  the  South  Carolina  stat- 
ute, 1761,  note  6. 
as  fellow  servants  of  station  agent  under  the  Texas  fellow  servant  act, 

1795,  note  38   (a), 
as  fellow   servants  of  office   employees   under  the  Texas   statute,   1795, 

note  38   (a). 
as  fellow  servants  of  warehouseman  under  the  Texas  fellow  servant  act, 

1795,  note  38   (a). 
as  fellow  servants  of  laborers   unloading  cars  under  the  Texas  fellow 

servant  act,  1795,  note  38   (a). 
train  foreman  as  fellow  servant  of  a  brakeman  acting  under  his  orders 

under  the  Missouri  fellow  servant  act,  1784,  note  15. 
master's  liability  for  negligence  of,  to  persons  to  whom  he  owes  no  con- 
tractual duty,  2302. 
wiper, 

wiper  exposed  to  railroad  hazard,  1778,  notes  3,  4  (b)  ;  1782,  note  1  (aK 
yard  employees, 

servants  handling  trains  and  yard  employees  as  fellow  servants,  1423, 

note  1  ( i ) . 
yard  foreman, 

not  fellow  servant  of  a  switchman  under  the  California  Code,  1752a. 
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as  fellow  servant  of  a  conductor  under  the  Montana  statute  abrogating 

the  fellow  servant  rule,  1785,  note  2. 
§  10.  Tracks. 

master's  liability  in  respect  to  location  of,  967,  a;  968,  a. 
master's  liability  for  defects  in, 
in  general,  966. 
conditions  of  the  permanent  way  which  affect  the  safe  operation  of  trains, 

967,  968,  983. 
liability  of  railroad  company  for  defects  in  track  considered  as  foot  path  for 

servants,  968,  984. 
master's  liability  for  casual  obstructions  on  or  near,  984. 
with  what  frequency  tracks  should  be  inspected,  1060,  note  2   (a), 
duty  of  railroad  company  to  promulgate  rules  as  to  track  repairing  with 

reference  to  the  safe  operation  of  trains,  1128. 
inspection  and  repair  of  tracks  as  delegable  duty,  1550,  note  4  (a). 
assumption  of  risks  due  to  defective  track,   1180,  note   1    (a)  ;    1187,  note 

1   (a),   (c). 
assumption   of   risk   of   dangerous   objects   near   railway  tracks,    1180,   note 

1  (e)  ;  1188,  note  1  (j),  (k)  ;  1187,  note  1  (e). 
— dangerous  objects  above  railway  track,  1180,  note  1   (f)  ;  1187,  note  1  (f). 
assumption  of  risks  of  railway  tracks  not  being  properly  protected  against 

trespassing  animals,  1187,  note  1   (b). 
assumption  of  risks  incident  to  the  work  of  removing  ice  and  snow  from 

railway  tracks,  1176,  note  3   (c). 
assumption  of  risks  from  lack  of  cautionary  signals  to  protect  employees 

working  on  railway  tracks,  1188,  note  1   (g). 
assumption  of  risks  incident  to  repairing  the  road  bed  or  structures  on  a, 

railway,  1176,  note  3    (a). 
imputed  knowledge  of  servant  as  to  risks  relative  to,  1313,  note  1  (a)  ;  1314, 

note  2    (a);   1315,  note  3    (a);    1321,  note  1    (a);   1323,  note 

1   (a)  ;  1325,  note  1   (a)  ;  1318,  note  1   (a), 
imputed  knowledge  of  servant  as  to  risks  from  obstructions  above  railroad 

tracks,  1315,  note  3  (b)  ;  1321,  note  1   (b)  ;  1323,  note  1  (c). 
imputed  knowledge  of  minor  servant  as  to  dangers  from  obstructions  above 

railway  tracks,  1318,  note  1   (b). 
imputed  knowledge  of  servant  as  to  risks  from  obstructions  beside  railway 

tracks,  1313,  note  1   (b)  ;  1315,  note  3    (c)  ;   1321,  note  1   (c)  ; 

1323,  note  1   (b)  ;  1325,  note  1   (b). 
duty  of  servant  to  inspect,  1334,  note  1   (a). 
duty  of  servant  to  inspect,  with  reference  to  obstructions  above,  1334,  note 

1   (c). 
duty  to  furnish  safe,  nondelegable,  1497,  note  7   (a)  ;   1498,  note  6   (a), 
proximate  cause  of  injury  caused  by  dangerous  objects  alongside   of  rail- 
way tracks,  1581,  note  8   (e). 
duty  of  men  at  work  upon  the  track  to  lookout  for  approaching  trains,  1248. 
defective  roadbed  as  proximate  cause  of  resulting  injuries,  1581,  note  8   (c). 
§  11.  Bridges  and  trestles. 

See  also  §  16,  relative  to  obstructions  beside  or  above  the  track. 
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doing  work  in  connection  with  a  railroad  bridge  as  exposing  employees  to 

railroad  "hazards,"  see  §  26,  infra. 
doing  work  in  connection  with  railroad  bridge  as  "operating  a  railroad,"  see 

§  26,  infra. 
duty  of  railroad  company  in  respect  to  low  bridges,  918,  notes  8,  11,  13. 
right  of  railroad  company  to  rely  upon  exercise  of  care  by  servants  in  respect 

to  bridges  over  tracks,  926,  6. 
master's  liability  in  respect  to  the  negligent  construction  of  railroad  bridge, 

967,  6. 
liability  of  railroad  company  for  bridges  dangerous  to  employees  on  top  of 

cars,  970. 
maintenance  of  bridge  so  low  that  servant  on  top  of  train  cannot  avoid  dan- 
ger as  a  nuisance  per  se,  970,  note  4. 
liability  of  railroad  company  for  maintenance  of  defective  bridges,  983. 
frequency  with  which  inspections  should  be  made,  1060,  note  2  (b). 
assumption  of  risks  from  defective  bridges  on  railways,  1180,  note  1   (b). 
imputed  knowledge  of  brakemen  as  to  dangers  from  overhead  bridges,  1315, 
note  3    (b);   1318,  note  1    (b)  ;    1321,  note  1    (b)  ;   1323,  note 
1   (c). 
imputed  knowledge  of  servant  as  to  risks  arising  from  the  unsafe  condition 

of  bridges,  1323,  note  1   (f). 
proximate  cause  of  injuries  from  defective  bridges,  1581,  note  8   (f). 
statutes  relative  to  the  height  of  bridges  over  tracks,  1876,  a. 
railroad  company's  liability  for  defective  telltales,  985,  note  7. 
statutes  requiring  telltales  at  bridges  and  other  structures  above  the  track, 
1876,  b. 
§  12.  Sidings. 

railway  servants  performing  work  on  private  sidings  servants  of  whom,  25, 

note  2   (d). 
master's  liability  for  defects  in  sidings,  967,  d;  968,  d. 

servants  furnished  to  another  company  using  the  same  yard  as  their  em- 
ployer as  servants  of  other  railroad,  57,  note  3   (d). 
status  of  crew  of  trains  sent  into  private  yards,  56  note  1  (d). 
§  13.  Svntohes,  frogs,  and  guard  rails. 

master's  liability  for  defects  in,  967,  d;  983,  note  4. 
master's  liability  at  common  law  for  failure  to  block  frogs,  968,  c. 
master's  liability  for  defects  in  frogs,  968. 

negligence  not  predicable  of  failure  to  adopt  system  of  blocking  not  in  com- 
mon use,  948,  note  2. 
master's  liability  for  defects  in  guard  rails  at  switches,  968. 
master's  liability  for  maintaining  switchstand  dangerously  near  the  track, 

969. 
with  what  frequency  inspections  should  be  made,  1060,  note  2  (c). 
failure  to  keep  switches  in  proper  condition  as  breach  of  master's  duty,  1111, 

note  10. 
failure  to  keep  switch  locked  as  breach  of  the  master's  duty,  1111,  note  10a. 
duty  of  railroad  company  in  respect  of  promulgating  rules  for  the  making 
of  flying  switches,  1126,  note  2. 
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participating  in  the  making  of  a  flying  switch  as  contributory  negligence, 

1254   (2). 
violation  of  rules  regarding  the  manner  in  which  switching  is  to  be  done  as 

contributory  negligence,  1282  (2). 
imputed  knowledge  of  servant  as  to  dangers  arising  from  switches,  etc.,  1323, 

note  1   (b). 
manipulating  switches  as  detail  of  the  work,  1540,  note  1   (d). 
defective  switch  as  proximate  cause  of  resulting  injuries,  1581,  note  8    (d). 
effect   of  general   statutes   requiring  the   blocking  of   frogs,   etc.,   upon   the 

extent  of  the  master's  liability  for  injuries  to  servants,  .1640 

note  1   (b). 
statutes  relative  to  the  blocking  of  switches,  guard  rails,  frogs,  etc.,  1877. 
liability  of  master  for  acts  of  servants  controlling  switches,  to  person  to 

whom  he  owes  no  contractual  duty,  2302,  g. 
§  14.  Turntable. 

operating,  as  "operating"  railroad,  1764a,  note  4;  1778,  note  4   (a). 
§  15.  Fences. 

master's  liability  for  failure  to  fence  railroad  tracks,  971,  986. 
assumption  of  risks  from  defective  fences  on  railways,  1180,  not«  1    (g). 
effect  of  general   statutes   requiring  railroads  to  fence  their   right   of  way 

upon  the  extent  of  their  liability  for  injuries  to  their  servants, 

1640,  note  1   (c). 
§  16.  Structures  above  or  beside  the  track  and  warnings  thereof. 
See  also  §  11,  relative  to  bridges  and  trestles, 
right  of  railroad  company  to  rely  on  the  exercise  of  care  by  its  servants  in 

respect  to  dangerous  structures  above  or  beside  railroad  tracks, 

926,  6. 
master's  liability  for  injuries  caused  by  objects  alongside  and  dangerously 

near  the  track,  generally,  969,  984,  6;  985,  a,  b. 
master's  liability  for  maintaining  switch  stand  dangerously  near  track,  969. 
master's  liability  for  maintaining  coal  chute  dangerously  near  the  track,  969. 
master's  liability  for  maintaining  cattle  chute  dangerously  near  the  track, 

969. 
master's  liability  for  maintaining  mall  crane  dangerously  near  the  track,  969. 
master's  liability  for  maintaining  water  tank  dangerously  near  the  track,  969. 
master's  liability  for  maintaining  water  spout  dangerously  near  the  track, 

969. 
master's  liability  for  overhead  structures  dangerous  to  employees  on  cars, 

970,  985,  c. 
duty  to  maintain  safe  condition   alongside  or  above  tracks,   nondelegable, 

1498,  note  6   (b). 
assumption   of   risk   from  various   defective   structures   on   railways,    1180, 

note  1   (c). 
statute  relative  to  the  distance  of  mail  crane  from  tracks,  1876,  a. 
statute  relative  to  the  distance  of  cattle  chutes  from  railroads,  1876,  a. 
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§  17.  Trains. 

perforiTianee  of  the  master's  duty  to  promulgate  rules  in  reference  to  the 
movement  of, 
with  reference  to  the  safety  of  train  crews,  1123. 
— of  employees  engaged  in  track  work,  1124. 
— of  track  repairers,  1125. 
— of  employees  working  in  yards,   1126. 
train   conveying   employees   to   work   considered   as   instrumentality   of   th . 

business,  1555,  note  10. 
assumption  of  risk  from  arrangements  creating  danger  of  collision  betweei. 

trains  and  vehicles  at  crossings,  1188,  note  1   (f). 
duty  of  servants  employed  on  tracks  to  lookout  for,  1248. 
person  having  "charge  or  control"  of,  under  employers'   liability  acts, 
what  constitutes  a  train,  1707,  a. 
how  many  cars  constitute  a  train,  1707,  5. 

what  employees  are  deemed  to  have  "charge  or  control"  of  train, 
conductors,  1707,  o. 

employees  other  than  conductors,  1707,  d. 
proximate   cause   of   injuries   resulting   from   the   improper   making   up   of 
trains,  1581,  note  8   (g). 
§  18.  Boiling  stock. 
in  general, 

liability  of  railroad  company  for  use  of  peculiar  pattern  of,  973. 
defects  in,  as  proximate  cause  of  the  injury,  1576,  note  6. 
unnecessarily   dangerous   movement  of,   as  violation   of   master's   duty, 

1111,  note  7. 
failure  to  prevent   the  escape  of  rolling  stock  onto   the  main  line  as 

breach  of  the  master's  duty,  1111,  note  9. 
duty  of  master  to  warn  servant  of  dangers  produced  by  the  movement  of 

rolling  stock  on  railroads,  1112,  note  2. 
assumption  of  risks  from  defective  rolling  stock  on  railways,  1180,  note 

1   (h). 
assumption   of   risks   from   unusual   combinations   of   certain   types    of 

rolling  stock,   1180,  note  1    (i). 
failure  of  servant  to  use  due  care  in  the  inspection  and  repairing  of 
rolling  stock,  1245,  note  1   (c). 
locomotives, 

status  of  servants  furnished  with,  to  haul  trains  belonging  to  third  per- 
sons, 56,  note  1    (c) . 
master's  liability  for  injuries  caused  by  defective  locomotives,  987,  note 

1  (a). 
with  what  frequency  inspections  should  be  made,  1060,  note  2   (d). 
failure  to  make  proper  arrangements  for  guarding  stationary  locomotives 

as  breach  of  the  master's  duty,  1111,  note  8. 
assumption  of  risk  from  defective  locomotives,  1187,  note  1   (g). 
attempting  to  mount  moving  engine  or  cars  as  contributory  negligence, 
1254   (5). 
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attempting  to   dismount   from  moving   engine   or  cars   as  contributory 

negligence,    1254    (6). 
imputed  knowledge  of  st-rvant  as  to  risks  relative  to  the  construction 
and  operation  of,   1313,  note  1    (d)  ;   1314,  note  2    (c)  ;   1315, 
note  3    (e);   1316,  note  1    (b)  ;   1323,  note  1    (e). 
duty  of  servant  to  inspect,   1334,  note   1    (e). 
duty  to  furnish  safe,  nondelegable,   1497,  note  7    (j), 
handling,  as  detail  of  the  work,  1540,  note  1    (a). 
inspection  and  repair  of,  as  delegable  duty,  1550,  note  4   (b). 
person  in  "charge  or  control  of,"  under  employers'  liability  acts, 
what  is  an  engine,  1706,  a. 

what   employees   are  deemed   to  be  in  ''charge   or   control"   of  en- 
gines, 1706,  6. 
proximate    cause    of    injuries    caused    by    defective    locomotives,    1581, 

note  8    (m). 
effect  of  the  general  statutes  regulating  locomotives  on  highways  upon 
the   extent   of   the   master's   liability   for    injuries   to   servant, 
1640,  note  1    (g). 
statutes  requiring  locomotives  to  be  equipped  with   safety   appliances, 

1878. 
statutes   requiring   locomotives   to  be   equipped   with   self-dumping   ash 
pans,  1878,   h. 
cars, 

in  general, 

right  of  railway  employees  to  refuse  to  handle,  in  furtherance  of 

strike  against  owner,  2737. 
liability  of  master  for  negligence  of  servant  handling  goods  with 
relation  to  railway  cars,  to  persons  to  whom  he  owes  no  con- 
tractual duty,  2311,  a. 
master's  duty  relative  to, 

master's  liability  for   injuries   caused  by   defective  cars,   973,   987, 

note  1   (b). 
with  what  frequency  inspections  should  be  made,  1069,  note  2    (e). 
limit  of  master's  dut}'  as  regards  inspection  of,  while  en  route.  1064, 

note  3. 
duty  of  the  master  to  promulgate  rules  to  prevent  the  automatic 

and  unauthorized  movements  of  cars,  1127. 
duty   of  railroad   company  to   promulgate   rules  with  reference  to 
the  loading  and  unloading  of  cars,  1129. 
master's  duty  delegable  or  nondelegable, 

duty  to  furnish  safe,  nondelegable,  1497,  note  7    (k). 

duty  to  maintain  safe,  nondelegable,  1498,  note  6   (p). 

inspection  and  repair  of,  as  delegable  duty,  1550,  note  4   (b) . 

handling  cars  as  detail  of  the  work,  1540,  note  1    (a). 

duty   of  maintaining  means   for  keeping   stationary,   nondelegable, 

1498,  note  6   (n). 
duty    to    prevent    automatic    movement    of,    delegable,    1540,    note 
1    (e). 
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duty  to  maintain  safe  method  of  loading,  nondelegable,  1498,  note 

6   (k). 
— delegable,  1540,  note  1   (e). 
assumption  of  risk  in  respect  to, 

from  defective  cars,  1187,  note  1  (h). 

from  dangerous  methods  of  moving  cars,  1188,  note  1   (e). 

caused  by  movement  of  railway  cars,  1180,  note  2    (e). 

incident  to  the  handling  of  disabled  cars,  1176,  note  3   (e). 

from    dangerous    custom    in    regard    to    coupling    cars,    1188,    note 

1   (i). 

from  custom  of  leaving  cars  on  siding  without  stop  blocks,  1188, 
note  1    (h). 

from  improper  methods  of  placing  loads  on  railway  cars,  1188,  note 
1    (1),    (m);    1180,  note  2    (b). 
contributory  negligence  in  respect  to, 

failure  of  servant  to  use  appropriate  precaution  in  the  operation 
of  railroad  trains  and  cars,  1245,  note  1    (a). 

failure   of   servant   to   use   due   care   in   coupling  cars,   1245,   note 
1     (d). 

taking  a  position  where  there  is  risk  of  being  struck  by  moving, 
]2i30   (1). 

taking   a  position  where  there   is   risk   of  being   struck  by  heavy 
objects  falling  from,  1250   (2). 

going  under  or   between   stationary  railway  cars,   1250    (3). 

doing  work  on  cars  at  improper  time  or  place,  1250  (4). 

taking  a  position  on  a  railway  car  which  is  dangerous  with  rela- 
tion to  objects  above  the  track,  1250    (5). 

taking  position  on  a  railway  car  which  is  dangerous  with  relation 
to  objects  beside  the  track,  1250    (6). 

taking  u,  position  on  a  railway  car  or  engine  dangerous  with  rela- 
tion to  the  movements  of  such  engine  or  car,  1250   (7). 

taking  a  position  on  a  railway  car  which  is  dangerous  with  rela- 
tion to  the  nature  of  the  load  upon  it,  1250    (8). 

taking  a,  position  on  a  railway  car  which  is  dangerous  by  reason  of 
some  defect  therein,   1250    (9). 

remaining   on  a   derailed   engine   that   is   being  put  back   as   con- 
tributory negligence,  1250    (13). 

contributory  negligence  in  taking  a  dangerous  position  on  a  rail- 
way car  negatived  by  custom,  1269    (1),    (2),    (3). 

dangerous  position  taken  by  employees  engaged  in  coupling  or  un- 
coupling cars,  1250   (10). 

traveling  on  railway  cars  operated  in  a  dangerous  manner,   1250 
(10a). 

mounting  or  remaining  on  a  car  the  speed  of  which  cannot  be  con- 
trolled, 1250   (14). 

taking  a  position  dangerous  in  respect  to  objects  along  the  track 
as  contributory  negligence,  1250   (15). 
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failure  of  servant  to  use  appropriate  ijrecaution  in  the  operation 

of  railroad  trains  and  cars,  1245,  note  1   (a)  ;   1254   (1). 
operating  cars  in  a  dangerous  manner  as  contributory  negligence, 

1254   (1). 
adopting  a  dangerous  method  of  coupling  or  uncoupling  cars,  1254 

(3). 
passing   over   cars   of   a   moving   train   as   contributory   negligence 

1254    (4). 
attempting  to  mount  moving  engine  or  cars  as  contributory  negli- 
gence,  1254    ( 5 ) . 
attempting  to  dismount  from  moving  cars,   1254    (6)  ;    1245,  note 

1    (e). 
running  along  moving  cars,  1254   (7). 
blocking  ears  which  are  running  down  a  grade,  1254  (8). 
method  of  doing  repair  work  on  railroad  cars,  1254   (9). 
violation    of    rules    regulating    the    operation    of    coupling    cars, 

1282   (3). 
violation   of  rules  regulating  the  manner  of  getting  on  to  or  off 
of   railroad  cars,   1282,    (6). 
imputed  knowledge   of  servant  as  to  cars, 

as  to  rislis  relative  to  the  construction  and  operation  of  cars,  1313, 
note  1   (c)  ;   1314,  note  2   (b)  ;   1315,  note  3   (d)  ;   1316,  note  1 
(a)  ;  1321,  note  1   (d)  ;  1323,  note  1   (e)  ;  1325,  note  1   (c). 
of  minor  servant  as  to  risks  due  to  the  construction  and  operation 

of  cars,  1318,  note  1    (c). 
duty  of  servant  to  inspect,  1334,  note  1   (d). 
statutory  provisions  relative  to, 

person  having  "charge  or  control"  of  a  car  under  the  employers' 

liability  acts,  1708. 
statutes  requiring  cars  to  be  equipped  with  safety  appliances,  1878. 
what  are,  under  statutes  requiring  cars  to  be  equipped  with  safety 
appliances,  1878  a,  notes  22-25;   1878  a,  d. 
liability  of  railroad  company  for  the  condition  of  cars  received  from 
other  roads, 
in   general,    1075. 

obligation  of  receiving  company  to  inspect  foreign  cars,  1076. 
maimer  in  which  foreign  cars  are  constructed,  how  far  a  source  of 

liability,  1077. 
effect  of  statutory  and  constitutional  provisions  requiring  railroad 
companies  to  transport  foreign  cars,  1078. 
hand  cars, 

doing   work   in   connection  with   hand   car   as   "operating''   railroad   or 

exposing  employee  to  railroad  "hazard,"  see  §   26. 
master's  liability  for  defects  in,  987,  note  1   (c). 
assumption  of  risks  from  defective  hand  cars,  1187,  note  1   (i). 
failure  of  servant  to  use  due  care  in  the  operation  of,  1245,  note  1  (b) ; 
1254  (10). 
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taking  a  dangerous  position  on  a  hand  car  as  contributory  negligence, 

1250   (11). 
riding  on  a   push  car  down  a  steep  grade  as  contributory  negligence, 

1250   (12). 
operating  hand  cars  as  contributory  negligence,  1254  (10). 
violation  of  rules  regulating  the  operation  of  hand  cars  as  contributory 

negligence,   1282    (4). 
imputed  knowledge  of  servant  as  to  risks  relative  to  the  construction 

and  operation  of,  1313,  note  1   (e)  ;  1315,  note  3   (f). 
imputed  knowledge  of  minor  servant  as  to  risks  due  to  the  operation 

of  push  cars,  1318,  note  1    (d). 
duty  of  servant  to  inspect,  1334,  note  1    (f). 
employee  riding  on  hand  car  as  fellow  servant  of  crew  operating  the 

car  under   the  Mississippi  statute,   1753,  note  7. 
as  car  within  the  meaning  of  the  Texas  fellow  servant  act,  1795,  notes 

2,  3. 
proximate   cause    of    injuries    due   to    defective   hand    cars,    1581,   note 

8    (n). 
as    car   within   the   Missouri    respondeat    superior    statute,    2264,    note 

13. 
master's   liability  for  negligence  of  servants  whose  work   involves  the 

use  of  hand  cars,  to  persons  to  whom  he  owes  no  contractual 

duty,  2304. 
couplings, 

master's  liability  for  defective  coupling  appliances,  972,  987,  note  1  (b). 
failure  of  servant  to  use  due  care  in  coupling  cars,  1245,  note  1   (d). 
dangerous   positions   taken   by   employees   engaged   in   coupling   or   un- 
coupling cars  as  contributory  negligence,  1250   ( 10 ) . 
coupling  cars  while  in  motion  as  contributory  negligence,   1250,  notes 

16-21. 
contributory  negligence  in  coupling  cars  while  in  motion  negatived  by 

a,  custom,  1269   (5). 
running  backward  in  front  of  car  while  attempting  to  couple  it  as  con- 
tributory negligence,  1250,  note  22. 
adopting  a  dangerous  method  of  coupling  or  uncoupling  cars  as  con- 
tributory negligence,  1254   (3). 
statutes  requiring  automatic  couplers  on  cars,  1878,  c;  1878a,  e. 
draw  bars, 

statutes  relative  to,  1878,  d. 
brakes, 

master's   liability  for   injuries   caused  by   defects   in  brakes,   987    note 

1   (b). 
statutes   relative  to  the   equipment   of   rolling   stock  with  brakes   and 

brake  power,  1878a,  d;  1878,  6. 
§  19.  Foreign  cars. 

liability   of  railway   companies   for   condition   of   cars   received   from  other 

roads,   in  general,   1075. 
obligation  of  receiving  company  to  inspect  foreign  cars,  1076. 
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effect  of  manner  of  construction  of  foreign  cars  as  a  source  of  liability,  1077. 

effect  of  statutory  and  constitutional  provisions  requiring  railway  com- 
panies to  transport  foreign  cars,  1078. 

duty  to  inspect  foreign  cars  nondelegable,  master  liable  for  negligence  of 
vice  principal,  1514. 

inspection  of  cars  belonging  to  other  companies  as  delegable  duty,  1550,  note 
4   (c). 

duty   of  railroads  under   the   safety   appliance   acts   in   respect  to  cars   re- 
ceived from  other  railroads,  1878a,  note  7. 
g  20.  Loading  and  unloading  cars. 

use  of  dangerous  methods  for  getting  heavy  objects  onto  and  oflf  of  railroad 
cars  and  other  vehicles  as  a  violation  of  the  master's  duty 
to  see  that  instrumentalities  are  properly  used,  1111,  note  4. 

duty  of  railroad  company  to  promulgate  rules  Vfith  reference  to  the  loading 
and  unloading  of  cars,  1129. 

servants  engaged  in  loading  cars  and  servants  handling  them,  as  fellow 
servants,    1423,   note    1    (k)  ;    1432,   note   1    (i). 

servants  engaged  in  loading  and  unloading  cars  and  trackmen  as  fellow 
servants,  1423,  note  1   ( 1 ) . 

employees  supervising  the  loading  or  unloading  of  cars  as  vice  principals, 
1452,    note   2    (e). 

loading  or  unloading  cars  deemed  a  mere  detail  of  the  work,  1540,  note  1 
(c). 

inspection  of  loads  on  cars  as  delegable  duty,  1550,  note  4    (f). 
§  21.  IVreck. 

cleaning  away  wreck  as  "operating"  railroad,  1782,  note  1   (a). 
§  22.  Construction  work  and  companies. 

statutes  requiring  railroad  companies  to  provide  shelter  for  employees  en- 
gaged  in  construction   or  repair  work,   1881    (1). 

constitutionality  of  these  enactments,  2857,  c. 

status  of  servants  operating  trains  hired  by  contractors  engaged  in  con- 
struction work,  56,  note  1    (b). 

railway  servants  furnished  for  the  purposes  of  construction  work  as  serv- 
ants of  the  contractor,  57,  note  3   (c). 

obligatory  character  of,  while  in  tho  course  of  construction,  924,  note  8. 

duty  of  master  in  respect  to  ballasting  road  for  operation  of  construction 
train,  984,  note  6. 

assumption  of  risks  incident  to  tlie  construction  of  railways,  1175,  note 
1    (a). 

member  of  railroad  construction  gang  not  "operating"  railroad,  1778,  note, 
4    (b). 

applicability  of  North  Carolina  fellow  servant  act  to  employees  engaged  in 
constructing   a   railroad,   1789,   notes   7,   8. 

foreman  of  construction  work  as  vice  principal  under  the  Texas  fellow 
servant  act,  1795,  note  26. 

railroad  construction  companies  as  within  the  Iowa  act  abrogating  the 
fellow  servant  doctrine  as  to  railroads,  1777,  note  1. 
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railroad   construction   company   as   within   the   application   of   the   Kansas 
fellow  servant  rule,  1779,  note  10. 
§  23.  Liability    of,   under   employers'    liability    acts,   for    negligence    of    certain 
specified   employees. 
persons  having  "the  charge  or  control  of  signal  points,"  1705. 
person  in  "charge  or  control  of  locomotive  engine," 
what  is  an  engine  under  the  statute,  1706,  a. 

what  employees   are  deemed  to  be  in  "charge  or  control"  of  engines, 
1706,  b. 
person  having  "charge  or  control  of  a  train,'' 
what  constitutes  a  train,  1707,  a. 
how  many  cars  constitute  a  train,  1707,  6. 

what  employees  are  deemed  to  have  "charge  or  control"  of  a  train, 
conductors,  1707,  c. 
other  employees,  1707,  d. 
person  having  "charge  or  control  of  a  car,"  1708. 
person  having  "charge  of  a  signal,"  1709. 
on  a  "railway"  or  "railroad,"  1710. 

right  of  action  of  railway  servant  under  the  English  employers'  liability 
act,  1726. 
§  24.  Statutes  modifying  the  fellow  servant  rule. 
Arkansas,  1750,  1751. 
Mississippi,  1753,  1754. 
Montana,  1755,  1756. 
Ohio,  1757,  1758. 
Oregon,  1759,  1759a. 
South  Carolina,  1760,  1761. 
Virgina,  1764,  1764a. 

validity   of   enactments   modifying   the   fellow   servant   doctrine   as   regards 
the  servants  of  railroad  corporations,  2844. 
§  25.  Statutes  abrogating  the  fellow  servant  rule. 
United  States,  1766,  1767. 
Arkansas,  1768,  1769. 
Florida,  1772,  1773. 
Georgia,  1774,  1775. 
Iowa,  1777,  1778. 
Kansas,  1779,  1780. 
Minnesota,  1781,  1782. 
Missouri,  1783,  1784. 
Montana,   1785. 
Nebraska,  1786,  1787. 
North  Carolina,  1788,  1789. 
North  Dakota,  1790. 
Ohio,  1791. 
Oklahoma,  1792. 
South  Dakota,  1793. 
Texas,  1794^1796. 
Wisconsin,  1797-1 801a. 
Wyoming,  1802. 
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validity  of  enactments  modifying  the   fellow   servant  doctrine   as   regards 
the  servants  of  railroad  corporations,  2844. 
§  26.  "Operating"  railroads — railroad  "hazards." 

what  constitutes  generally,  1660,  1778,  1780,  1782,  1784,  6;  1790,  1795,  a; 

1801a. 
specific  instances, 

constructing  railroad,  1778,  note  4   (b). 
construction  of  coal  chute,  1660,  note  4. 
work  in  connection  with  tracks, 

working  on  road,  1778,  note  3;   1782,  note  1    (a), 
ditching  along  track,  1778,  note  4   (a);   1780,  note  3   (a), 
repairing  tracks,   1778,  note  4    (a)  ;   1780,  note  3    (a)  ;   1782,  note 

1    (a)  ;   1784,  note  14. 
working  on  construction  train,  1778,  note  4    (a). 
removing  snow  and  ice  from  track,  1778,  note  4   (a),   (b). 
reconstructing  old  and  abandoned  tracks,  1778,  note  4   (b).    ■ 
carrying  rails,  1680,  note  3    (a). 

walking  along  track  in  course  of  duty,  1778,  note  4   (a). 
operating  switch,  1778,  note  3;   1782,  note  1   (a);   1784,  note  14;  1795, 

note  7;    1801a,  note  4. 
operating  turntable   as  operating  railroad,   1764a,   note   4;    1778,   note 

4    (a). 
work  in  connection  with  railroad  bridges, 

building  bridge,   1660,   note   4;    1778,   note  4;    1778,   note   4    (b)  ; 

1782,  note  1   (b). 
repairing  bridge,  1784,  note  14. 
tearing  down  bridge,  1782,  note  1    (a), 
carrying  water  to  bridge  gang,  1778,  note  4   (a), 
work  around  depots,  shops,  etc., 

mason  at  work  around  depot,  1780,  note  3   (b). 
employee  in  oar  shop,  1778,  note  4   (a). 
work  in  roundhouses, 

sweeper  in  roundhouse,  1778,  note  4   (b). 
roundhouse  hostler  while  walking  on  track,  1795,  note  1. 
work   in  connection  with  cars, 

repairing  cars,   1778,  note  4    (b)  ;    1782,  note  1    (b). 

inspecting  cars,  1778,  note  4    (a). 

cleaning  cars,  1778,  note  4    (a);   1782,  note  1    (a). 

unloading  rails  from,  1660,  note  4;  1778,  note  3;  1782,  note  1  (a). 

transferring  rails  from  one  car  to  another,  1778,  note  4   (a). 

loading  rails  on  car,  1778,  note  3;   1780,  note  3   (a). 

unloading  ties  from,  1780,  note  3   (a). 

loading  and  unloading  gravel,  1778,  note  4    (a). 

shoveling  earth  on  flat  cars,  1778,  note  4   (a). 

loading  coal  on  cars,  1778,  note  4   (b). 

loading  iron  bridge  beams  on  cars,  1778,  note  4   (b). 

loading  timbers  on  car,  1780,  note  3  (a). 

unloading  hay,  1782,  note  1  (a). 
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loading  ice  on  car,   1790,  note  1. 
loading  and  unloading  freight,   1784,  note  14. 
work  in  connection  with  engines, 

putting  engine  into  condition,  1780,  note  3    (a). 

removing  ashes,  etc.,  from  locomotive,  1778,  note  4   (a),   (b) ;  1782, 

note  1   (a) . 
filling  tenders  with  coal.  1778,  note  4   (a),   (b). 
repairing  engine,  1778,  note  4   (b). 
lifting  out  fire  box,  1780,  note  3    (a), 
putting  hose  on  engine  tender,  1782,  note  1   (b). 
falling  of  smokestack,  1782.  note  1   (b). 
wiping  engine,  1778,  notes  3,  4   (b)  ;   1782,  note  1    (a). 
clearing  away  wreck,  1782,  note  1   (a). 
risks  incurred  in  connection  with  hand  cars, 

operating  hand  car,  1660,  note  4;  1782,  note  1   (a)  ;  1795,  note  2. 

injury  from  starting  of,  1778,  note  4   (b). 

riding  on   hand   car,   1778,   note   4    (a)  ;    1780,   note   3    (a)  ;    1782, 

note  1   (a) . 
collision  of  hand  car  with  another  car,  1780,  note  3    (a), 
falling  from  hand  car,  1660,  note  4;   1782,  note  1    (a), 
being  thrown  from  hand  car,  1660,  note  4. 
using  push  car,  1795,  note  4. 

putting  hand  car  on  track,  1784,  note  14;   1705,  note  2. 
taking  hand  car  off  track,  1680,  note  3   (a);   1795,  note  2;   1801a, 

note  3. 
loading  timber  on  car,  1778,  note  4   (b). 
conveying  rails  on  push  car,  1795,  notes  3,  13. 
unloading  rails  from  hand  car,  1782,  note  1    (a);   1795,  note  13; 

1801a,  note  4. 
injured  by  falling  rail  as  result  of  railroad  hazard,  1780,  note  3  (a), 
gathering  up  tools  on  flat  car,  1780,  note  3    (a). 
§  27.  Statutes  relative  to  the  safety  and  health  of  employees  on  railroads. 
validity  of  enactments  relating  to,  2857. 
structures  above  or  beside  the  track,  1876. 
blocking  of  frogs,  guard  rails,  and  switches,  1877. 
rolling   stock,    1878,    1878a. 

constitutionality  of  statutes  requiring  safety  appliances,  2800. 
competency  of  employees,  1879. 
system,  1880. 

health  of  employees,  1881. 
§  28.  Liability  for  torts  of  servants. 

liability  of  railroad  company  for  torts  of  its  servants  generally,  see  Torts, 

§§  10,  12,  14. 
statutes  embodying  the  principle  respondeat  superior  which  are  expressly 

applicable  to  railway  companies,  2262. 
master's  liability  for  negligence  of  servant  whose  work  has  reference  to  the 
operation  of  trains,  to  persons  to  whom  he  owes  no  contractual 
duty,  2302. 
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liability  of  railroad  oompaiiy  for  act  of  employee  in  throwing  objects  from 
train,  2302,  notes  7,  8,  22,  26;  2303,  notes  7,  10;  2306,  note  8. 

liability  of  railroad  company  for  act  of  engineer  in  running  locomotive  over 
persons  or  animals,  2405,  note  1. 

liability  of  railroad  company  for  unlawful  arrest,  etc.,  made  by  ticket  agent, 
2471,  b. 

liability  of  railroad  company  for  unlawful  arrest,  etc.,  made  by  ticket  col- 
lector, 2471,  c. 

liability  of  railroad  company  for  unlawful  arrest,  etc.,  made  by  yard  fore- 
man, 2471,  h. 

liability  of  master  for  wrongful  arrest,  etc.,  made  by  ticket  seller,  2472,  i. 

declarations  of  servant  in  action  against  railroad  company  for  tort  of  serv- 
ant, 2538-2540. 
§  29.  Interference  icith  iusinsss  or  employment. 

right  of  employees  to  refuse  to  liandle  cars  or  freight  in  furtherance  of 
strike  against  owner  of  cars  or  carrier  of  freight,  2737. 

liability  for  procuring  discharge  of  union  depot  employee  refusing  to  release 
claim  against  railroad,  2677. 

failure  of  railroad  to  provide  siding  not  excused  by  abnormal  conditions 
due  to  strike,  2758. 

RATIFICATION. 

of   contracts  made  by   employees  in   excess   of  their  authority,   122. 
of  contract  of  agent  for  wages,  428,  notes  5,  6. 
not  inferable  from  retention  of  negligent  servant,  1407. 
of  voidable  release  of  master's  liability  for  injuries  to  servant,  1937,  a. 
liability  of  master  for  negligence  of  servant  on  the  ground  of,  2221. 
liability  of  master  to  exemplary  damages  in  action  for  tort  of  servant  by 
reason  of,  2561,  2562. 

REAL  PROPERTY. 

recovery  of  wages  under  agreements  providing  for  the  payment  of  remunera- 
tion by  transfer  of,  462. 

liability  for  assault  upon  third  person  by  servant  placed  in  charge  of,  2364. 

liability  to  third  person  for  simple  assault  by  servant  deputed  to  assert 
rights  in  respect  of  real  property  in  possession  of  third  person, 
2305. 

REASOISTABLE  CARE, 
defined,  906,  note  7. 
See  also  Care. 

REASONABLENESS. 

reasonableness  of  restrictive  stipulations  in  contracts  of  employment,  306, 

307. 
rules  promulgated  for  the  conduct  of  the  business  are  to  be  reasonably  con- 
strued, 1121,  note  6. 
rule   not    binding   upon    servant   unless    reasonable,    1134. 
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REASONABLE  TIME. 

within   which  to  make  promised   repairs,   1347,   1349. 

whether  strike  may  be  taken  into  consideration  in  determining,  see  Strikes, 
§2. 

RECEIVERS. 

status  of  servants  operating  railroads  for,  51. 

appointment  of  receiver  as  affecting  termination  of  contract,  225. 

appointment  of,  as  occurrence  calling  the  statutory  preference   for   wages 

into  operation,  730,  f. 
appointment  of,  in  actions  under  statutes  creating  absolute  liens  for  wages, 

758,;. 
as  defendants  in  actions  brought  at  common  law  for  injuries   received  by 

servants,   1616. 
as   defendants  in  actions  for   injuries  received  by  servants  brought  under 

statutes  enacted  for  the  benefit  of  employees,  3617. 
applicability  of  Missouri  fellow  servant  act  to  railroad  operated  by,  1784, 

note  5. 
status  of  employees  of  receivers  of  insolvent  estates  under  statutes  grant- 
ing a,  priority  to  claims  for  wages,  1944,  h. 
application  of  the  Texas  respondeat  superior  statute  to  receiver  of  railroad, 

2264,   notes   27-29. 
liability  of,  for  tort  of  his  servant,  2508. 

lawfulness  of  strike  as  affected  by  existence  of  receivership,  2708. 
employees  of,  when  may  be  enjoined  from  quitting,  2715,  e. 

^'RECKLESS  ASSUMPTION  OF  RISK." 
scope  of  phrase,  1224,  note  3. 

RECOGNITION  OF  UNION. 

lawfulness   of  strike  to  compel,  2700. 

RECOMMENDATIONS. 
See  Advice. 

RECORD. 

necessity  of  recording  privilege  of  wages  under  statutes  in  civil  law  jurisdic- 
tions, 765,  /. 
validity  of  indenture  of  apprenticeship  as  affected  by  recording,  2100,  note  6. 

REDUNDANCY. 

in  complaint,  1632. 

REFERENDUM. 

enjoining  officers  of  labor  organization  from  arranging  for,  on  question  of 
strike,  2715,  e. 

REFUGE,  PLACES  OF. 

statutory  requirements  as  to  the  provision  of,  in  mines,  1884,  note  14-21. 

REGULATIONS. 

breach  of,  as  serious  and  wilful  misconduct  under  the  English  compensation 
act,  1809. 
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"RELATIOX  OF  EMPLOYER  AND  EMPLOYEE." 

phrase  as  used  in  Georgia  enticement  statute  not  confined  to  argicultural 
laborers,  2615,  note  11. 

RELATION  OF  MASTER  AND  SERVANT. 
See  also  Scope  of  Employment, 
historical  summary  of,  1. 
when  relation  exists,  2. 
relation  between  convicts  and  persons  who  hired  their   aerrices  from  the 

state,  10. 
relation  between  guardians  of  the  poor  and  paupers,  11. 
relation  between  members  of  trade  unions  and  their  officers,  12. 
relation  between  pilots  and  ship  owners,  13. 

relation  between  municipalities  and  their  officers  and  employees,  13a. 
classes  of  cases  in  which  proof  of  the  existence  of,  Is  material,  14. 
employment  by  two  or  more  persons  jointly  or  in  common,  15. 
•vidence  establishing  the  existence, 

exercise  of  control  over  the  details  of  the  work,  18. 

payment   of  compensation,   19. 

power  of  appointment,  20. 

power  of  domicil,  21. 

for  whose  benefit  the  work  was  done,  22. 

evidential   significance   of  two  or   more   of  the   foregoing  elements   in 

combination,  23. 
who  was  bound  to  perform  the  work  in  question,  24. 
exercise  of  a  limited  amount  of  control,  25. 
drivers  of  vehicles,  25,  note  2   (a), 
servants  in  charge  of  machinery,  25,  note  2  (b). 
servants  employed  by  railroad  companies  using  the  same  line  as 

other  companies,  25,  note  2  (c). 
railway  servants   performing  work  on  private  sidings,  25,  note  2 
(d)-. 
•ervants  engaged  in  construction  work,  25,  note  2   (e). 
servants  working  on  buildings,  25  note  2   (f). 
servants   engaged   in  handling   goods   on   the   premises  of  a  third 

person,  25,  note  2   (g). 
servants  working  on  ships,  25,  note  2  (h). 
■ervants  employed  at  theater,  25,  note  2   (i). 
personal    interference    with   the   work,    26. 
ownership  or  possession  of  the  property,  27. 

cases  relating  to  horse  drawn  vehicles,  27,  note  2   (a). 
eases  relating  to  railroads,  27,  note  2   (b). 
cases  relating  to  ships,  27,  note  2  (c). 
cases  relating  to  ferries,  27,  note  2  (d). 
miscellaneous  cases,  27,  note  2   (e). 
course  of  business,  28. 

frequency  with  which  the  alleged  servant  performed  work  for  the  al- 
leged  master,   30. 
M.  &  S.  Vol.  VIII.— 624. 
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RELATION  OF  MASTER  AND  SERVANT— [continued). 
plaintiff's  ignorance  of  the  actual  situation, 
action  in  tort  by  third  persons,  31,  o. 
action  in  contract  by  third  persons,  31,  6. 
actions  by  servants  for  personal  injuries  received  in  the  course  of 

their  employment,  31,  c. 
actions  by  servants  for  wages,  31,  d. 
position  of  various  classes  of  servants  engaged  in  work  in  which  their  gen- 
eral employer  is  directly  engaged, 
servants  hired  by  a  superior  employee,  32. 

in  actions  by  servant  against  principal  for  breach  of  contract,  32, 

note  2  (a). 
in  actions  by  servant  to  recover  compensation,  32,  note  2   (b). 
in  actions  by  servant  to  recover  for  injuries  caused  by  principal's 

negligence,  32,  note  2   (c). 
in  actions  by  third  persons  for  injuries  caused  by  servant's  tort, 

32,  note  2  (d). 
in  actions   where   the   defense   of  common   employment  is   set  up, 

32,  note  2    (e). 
in  actions  where  it  is  sought  to  hold  the  superior  servant  personally 

liable,  32,  note  2   (f). 
in   criminal   prosecutions  under   statutes   relating  to  servants,   32, 
note  2   (g). 
servants  hired  by  superior  employees  of  state  or  municipal  corporations, 

33. 
servants  of  independent  contractors  not  servants  of  principal  employer, 
34. 
effect  of  this  rule  upon  the  right  of  recovery  in  actions  for  com- 
pensation, 35. 
principal    employer   not   liable    for   negligent   acts   of   contractor's 

servants,  36,  37. 
rule  in  actions  based  upon  the  breach  of  one  of  the  personal  duties 

of  the  master,  38. 
rule  in  actions  where  the  defense  of  common  employment  is  relied 
upon,  39. 
where   evidence   shows   that   servants   of   contractor   are   controlled  by 

principal  employer,  40. 
constructive  service  as   predicated  from  the   incidence  of  nondelegable 

operations  upon  the  principal  employer,  41. 
relation  of  servants  of  bailee  to  the  bailor,  41a. 
servants  of  railroad  companies  using  the  same  premises,  42. 
servants  working  for  connecting  carriers,  43. 
servants  working  on  chartered  ships,  44-47. 
servants  engaged  together  with  the  servants  of  third  persons  in  handling 

goods,   48. 
servants  working  on  trains  not  operated  by  their  employers,  47. 
servants  operating  railroads  for  receivers  or  trustees,  51. 
under  what  circumstances  a  servant  in  the  general  employment  of  one  per- 
son becomes  the  special  servant  of  another. 
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RELATION  OF  MASTER  AND  SERVANT— (continued), 
in  general,  52. 

servant  deputed  to  perform  work  for  third  person  by  means  of  instru- 
mentalities belonging  to  the  master  presnmalily  remains  under 
his  control,  53. 
rule  applied  in  the  case  of  horse  driven  vehicles,  54. 
doctrine  of  imputed  negligence,  55. 

rule  applied  in  case  of  instrumentalities  other  than  horse  drawn 
vehicles,  56. 
servants  in  charge  of  machinery  hired  from  their  general  em- 
ployer, 56,  note  1    (a). 
servants    operating    trains    hired    by    contractors    engaged    in 

construction  vi^ork,  56,  note  1  (b). 
servants   furnished    with   locomotives   which   are   to   haul   the 

trains   of  other   companies,   56,   note    1    (c). 
crews  of  trains  sent  into  private  yards,  56,  note  1   (d). 
chauffeurs  of  automobiles,  56,  note  1    (e). 
drivers  of  traction  engines,  56,  note  1   (f). 
crews  of  tugs,  56,  note  1    (g). 

man   sent   with  horse   to  be  used   in   operating  machinery   of 
third  person,  56,  note  1  (h). 
suspension  of  general  employer's  control,  when  inferred,  57. 
drivers  of  vehicles,  57,  note  3   (a). 

men  operating  machinery  on  ships  and  elsewhere,  57,  note  3    (b). 
railway  servants  furnished  for  purposes  of  construction  work,  57, 

note  3   (c). 
railway   servants   furnished   to   another   company   using  the   same 

yard,  57,  note  3  (d). 
servants  operating  trains  of  companies  having  running  powers  over 

lines  other  than  their  own,  57,  note  3  (e). 
engine  crews  engaged  in  moving  cars  on  private  sidings,  57,  note 

3    (f). 
servants  operating  special  trains,  57,  note  3    (g). 
servants  engaged  in  handling  goods,  57,  note  3    (h). 
servants  sent  by  vendors  to  perform  certain  functions  in  respect 

to  articles  sold,  57,  note  3  (i). 
crews  of  hired  vessels,  57,  note  3   (j). 
position  of  servants  deputed  to  work  for  third  persons  but  not  placed 
in  charge  of  instrumentalities  hired  from  employers,  58. 
circumstances  showing  a  continuance  of  the  general  master's  con- 
trol, 58a. 

servants  sent  to  do  construction  work,  58a,  note  1   (a), 
servants  sent  to  execute  repairs,  58a,  note  1   (b). 
servants  sent  to  do  agricultural  work,  58a,  note  1   (c). 
servants  sent  to  perform  work  in  factories,  58a,  note  1   (d). 
servants  engaged  in  handling  of  goods,  58a,  note  1   (e). 
circumstances  showing  a  suspension  of  the  general  employer's  con- 
trol, 58a. 
servants  undertaking  temporary  work  on  railways,  58b,  note 
1   (a). 
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servants  furnished  to  assist   in  construction  work,  58b,  note 

1  (b). 
seTvants  sent  to  execute  repairs,  58b,  note  1   (c). 
servants  acting  as  the  assistants  of  servants  sent  by  third  per- 
son to  work  for  general  employer,  58b,  note  1  (d). 
servants  engaged  in  handling  goods,  58b,  note  1  (e). 
persons  in   charge   of   animals,   58b,   note   1    (f). 
persons  sent  by  vendor  of  chattels  to  perform  work  with  re- 
spect thereto  for  the  benefit  of  the  vendor,  58b,  note  1  (g) . 
persons   furnished   to   municipalities  by   holders   of   municipal 

franchise,  58b,  note  1  (h). 
special  policemen  deputed  to  protect  the  property  of  private 
persons,  58b,  note  1    (i). 
fact  that  special  skill  is  required  for  the  work,  inference  from,  59. 
apparent  inconsistencies  in  the  decisions  discussed  with  reference  to 
the  doctrines  of  respondeat  superior  and  common  employment, 
60. 
general  employer  deemed  to  be  for  some  purposes  the  master  of  a  serv- 
ant temporarily  transferred  to  the  control  of  a  third  person,  61. 
hirer  of  instrumentality  deemed  to  be  the  master  of  a  person  appointed 
by  himself  to  do  work  with  respect  to  it,  62. 
not  created  by  invalid  contracts  of  apprenticeship,  93a. 
temporary  intermission  of  relation  of  master  and  servant  never  produced  by 

the  servant's  neglect  of  his  duties,  1557. 
necessity  of  showing  relation  of  master  and  servant  in  complaint  under  the 

employers'  liability  acts,  1742,  a. 
scope  of  master  and  servant  statutes  as  dependent  upon  the  existence  of  the 

relationship,  1972-1975. 
necessity  of  showing,  in  action  for  enticement  and  harboring,  2599,  2616. 
necessity  of  showing,  in  action  by  master  against  third  person  for  injuries 
to  servant,  2630. 

RELATIVES. 

recovery  of  remuneration  for  services  rendered  by  relatives  or  members  of 
the   same  household  to   one  another,  see  Family. 

RELEASE. 

of  master's  liability  for  injuries  to  servant,   see   Contracts. 

of  servant's  claim  for  damages  as  consideration  for  contract  of  employment, 
91,  note  1   (a). 

as  defense  to  action  for  wages,  687,  note  1   (a). 

of  one  defendant  as  a  defense  to  an  action  under  statutes  declaring  stock- 
holders to  be  individually  liable  for  the  wages  of  employees, 
770. 

interference  with  employment  in  order  to  compel  release  of  claim,  2677. 

RELEVANCY. 

of  evidence,  see  Evidence. 
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RELIANCE  UPON  EXERCISE  OF  CARE  BY  OTHERS, 
right  of  master  to  rely  upon,  in  general,  925. 
master  entitled  to  rely  on  the  presumption  that  due  care  will  be  exercised 

by  each  servant  to  avoid  injuring  himself,  926. 
— and  by  each  servant  to  avoid  injuring  his  fellow  servants,  927. 
negligence  inferable  where  instrumentalities  furnished  cannot  be  safely  used 

by  servants  exercising  ordinary  care,  928. 
master    entitled   to   rely   on   presumption   that   due   care    will   be   used   by 

strangers   as   to   his   servants,   929. 
right  of  servant  to  rely  upon  presumption  that  plant  is  not  defective,  1270, 

1272. 
right  of  servant  to  rely  upon  presumption  that  work  done  on  the  plant  is 

prudently  done,  1271,  1272. 

RELIEF  ASSOCIATION. 

validity  of  contract  requiring  election  between  acceptance  of  benefits  from, 
and  prosecution  of  action   for  damages,   1921. 

objects,  organization,  and  legal  status  of  relief  association,  1922. 

validity  apart  from  statute  of  stipulations  that  acceptance  of  benefits  shall 
be   a  bar  to  an  action,   1923. 

validity  of  stipulations  considered  with  reference  to  statutes,  1924. 

right  of  action  for  damages,  how  far  affected  by  acceptance  of  benefits,  1925. 

duration  of  right  to  benefits  in  cases  where  the  injury  is  not  fatal,  1926. 

stipulations  making  execution  of  release  a  condition  precedent  to  the  pay- 
ment of  benefit  out  of  relief  fund,  1926a. 

right  of  action,  how  far  affected  by  such  stipulations,  1927. 

stipulations  defining  the  effect  of  institution  of  action  for  damages  by  mem- 
bers of  relief  associations,  1928. 

right  of  action,  how  far  affected  by  such  stipulations,   1929. 

enforcement  of  restrictive  stipulations  in  foreign  states,  1929a. 

REMEDIES. 

as  to  criminal  liability  of  masters  and  servants  for  breaches  of  contract  of 

hiring,  see  Criminal  Law. 
as  to  recovery  of  wages,  see  Wages. 

as  to  enforcement  of  contracts  of  service  in  courts  of  equity,  see  Equity, 
as  to  remedies  of  a  wrongfully  dismissed  servant,  see  Dismissal  from  Em- 
ployment. 
§  1.  /n  general. 

of  master  for  servant's  improper  use  of  information  or  materials  obtained  in 

course  of  employment,  282. 
for  breach  of  restrictive  stipulations  in  contract  of  employment,  310. 
for  wrongful  seizure  of  wages, 
action  at  law,  814. 
equitable  suit,  815. 
remedies  against  master  of  party  defrauded  by  act  of  servant, 
in  general,  2393. 
against  a  corporation,  2394. 
§  2.  Remedies  for  breach  of  contract  of  employment. 
remedies  of  master. 
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REMEDIES— (continued). 
dismissal,  311,  a. 
action  for  damages,  311,  h. 

inefficient   or  negligent   performance  of   the   stipulated   work,   311, 

note  2  (a), 
disobedience,  311,  note  2  (b). 
withdrawal  from  the  employment  without  a  valid  reason,  311,  note 

2   (0). 
commission  of  crime  and  imprisonment  therefor,  311,  note  2    (d). 
failure  to  render  accounts,  311,  note  2  (e). 

dishonesty  in  matters  relating  to  the  employment,  311,  note  2   (f). 
inducing  a  fellow  servant  to  abandon  the  employment,  311,  note 

2  (g). 
failure  to  account  for  money  received  in  behalf  of  the  master,  311 
note  2  (h). 
deduction  from  wages,  311,  c. 

recovery  of  damages  by  way  of  set-off,  etc.,  311,  d. 
action  of  assumpsit,  311,  e. 
rule  where  the  servant  is  a  minor,  311,  f. 
remedies  of  servant, 

common  law  lien  not  available  to  servants,  313. 

withdrawal  from  the  employment,  312,  «,. 

action  for  wages,  312,  5. 

action  based  on  master's  refusal  to  accept  services  or  retain  servant  in 

employment  312,  c. 
action  for  damages  caused  by  breach  of  other  specific  duties,  312,  d. 
where  contract  is  repudiated  before  commencement  of  term, 
action  for  damages,  331. 
prerequisites   of   the   action,   332. 
action  on  the  ground  of  constructive  service,  333. 
measure  of  damages  in  action  for  breach  of  contract,  334. 
§  3.  Summary  remedies  for  enforcement  of. 
English  statutes,  314. 
statutes  in  British  Colonies,  315. 
effect  and  operation  of  these  statutes,  316. 
statutes  in  United  States  and  American  possessions,  317. 
§  4.  For  violation  of  specific  statutory  duties. 
civil  action  for  damages, 

right  of  action,  how  far  affected  by  the  appointment  of  a  special  public 

remedy,  1905. 
doctrine   that  breach   of   a   statute   constitutes   negligence   in   point   of 

law,  1906. 
doctrine  that  breach  of  statute  is  presumptive  evidence  of  actionable 

negligence,  1907. 
doctrine  that  breach  of  statute  merely  constitutes  evidence  of  actionable 

negligence,  1908. 
conflicting   doctrines    discussed,    1909. 

statutes  expressly  authorizing  a  civil  remedy  in  actions  for  violation 
of  the  provisions,  1910. 
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employer  not  rendered  an  insurer  of  his  servant's  safety  by  the  impo- 
sition of  a  specific  duty,  1911. 
parties  entitled  to  bring  actions,  1912, 
parties  liable,  1913. 
penal  liability  of  delinquent  employer, 
in  general,  1915. 
persons  liable,  1916. 
pleading,  1917. 
defenses  to  penal  actions, 
in   general,   1918,   a. 

contributory  negligence  of  servant,  1918,  B. 
master's  ignorance  of  child's  real   age,   1918,  o. 

REMONSTRANCE. 

interference  with  another's  employment  by,  2679. 

REMUNERATION. 

scope  of  term  as  used  in  the  English  compensation  act,  1825,  c. 
See  also  Wages. 

RENUNCIATION. 

of  benefit  of  truck  acts,  838. 

of  the  privilege  of  enforcing  claims  for  labor  against  exempt  property,  823. 

REPAIRS. 

master's  duty  to  servant  engaged  in  repairing  instrumentalities,  standard  of, 
924. 

duty  of  master  to  keep  instrumentalities  in  repair,  1009,  1010. 

inference  to  be  drawn  from  repairs  of  similar  appliances  as  element  of 
master's  knowledge  of  defect,  1033. 

assumption  of  risk  in  making,  1176. 

duty  to  keep  instrumentalities  in  repair  delegable,  1549-1553. 

theory  that  the  liability  of  the  master  depends  on  the  subject-matter  of  the 
inspection  or  repairs  neglected,  1550. 

liability  of  master  for  negligence  of  servant  engaged  in  the  repair  of  build- 
ings to  person  to  whom  he  owes  no  contractual  duty,  2319. 

See  also  Structures. 

REPORT. 

knowledge  of  servant  whose  duty  is  restricted  to  reporting  defects  imputable 

to  the  master,  1052. 
effect  of  failure  to  report  dangerous   conditions  upon  assumption  of   risk, 

1194. 
servant's  duty  to  report  dangers  created  by  master's  authority,  1194,  note  10. 
failure  of  servant  to  report  a  defect  as  affecting  the  question  of  contributory 

negligence,  1217. 
violation  of  rules  requiring  employees  to  report  the  existence  of  dangerous 

conditions  as  contributory  negligence,  1282   ( 9 ) . 


9976  INDEX. 

(Referencca  are  to  sections) 
REPORTERS. 

who  are,  under  master  and  servant  statutes,  1949,  d. 

REPUGNANCY. 

in  complaint,  1634. 

REPUTABLE. 

duty  of  master  as  regards  inspection  where  instrumentality  was  purchased 
from  a  reputable  maker,  1055. 

presumption  as  to  safety  of  tool  purchased  from  reputable  maker  indica- 
tive where  it  is  put  to  extraordinary  use,  1055,  note  14. 

doctrine  of  nonliability  of  master  who  purchases  appliance  from  a  reputable 
manufacturer  applicable  only  where  put  to  its  intended  use, 
1487,  note  29. 

REPUTATION. 

impairment  of  personal,  or  business  reputation  as  element  of  damages  in 

action  for  wrongful  dismissal,  378. 
as  circumstance  bearing  upon  the  question  of  the  servant's  competency,  1094. 
as  circumstance  bearing  upon  the  question  of  the  master's  knowledge  of  the 

servant's  incompetency,  1105. 
injury  to,  as  element  of  damage  recoverable  in  action  for  interference  wit)i 

employment,   2690. 

REQUEST. 

effect  of  evidence  that  a  member  of  a  family  performed  services  at  the  request 

of  the  beneficiary,  605. 
right  to  request  public  not  to  deal  with  certain  person,  2726. 
to  stay  away  from  work,  may  constitute  intimidation,  2702. 

RES  ADJUDICATA. 

as  defense  to  action  for  wages,  685,  note   1    (d). 

RESCISSION  OF  CONTRACT. 

effect  of  rescission  of  contract  upon  the  amount  of  wages  recoverable  by  the 
servant,  see  Wages. 

RESENTMENT. 

master's  liability  for  tort  of  servant  where  wrongful  act  was  prompted  by 
resentment  of  servant,  2288,  note  4. 

RES  GEST^. 

declarations  as  part  of  the  res  gestw  in  action  against  master  for  tort  of 
servant,  see  Evidence,  §  4. 

RES  INTER  ALIOS  ACTA. 

as  defense  to  action  for  wages,  685,  note  1  (c). 

RES  IPSA  LOQUITUR. 

bearing  of  doctrine  of,  upon  the  question  of  the  master's  knowledge  of  tho 
servant's  incompetency,  1099. 

applicability  of  principle  of,  to  cases  where  the  injury  arises  from  the  negli- 
gence  of   a   servant,   1091,   1102. 
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RES  IPSA  LOQUITUR— (CO Jitintted). 

negligence  not  inferable  from  the  mere  occurrence  of  an  accident,  1600. 
doctrine  of  res  ipsa  loquitur, 
discussion  of  doctrine,  1601. 

cases  in  which  the  maxim  is  applicable,  1601,  note  10. 
cases  in  which  the  doctrine  has  not  been  applied,  1601,  note  11. 
applicability  of  maxim  to  fall  of  scaffold  under  the  New  York  statute,  1601. 

RESOLUTION. 

adoption  of,  may  constitute  contempt  of  injunction  against  boycott,  2742,  e. 

RESTAURANTS. 

employees  of,  as  fellow  servants,  1423,  note  1  (cc). 

liability  of  keeper  of,  for  assault  committed  by  servant  on  guest,  2458. 
employees  in,  not  engaged  in  "domestic  service"  within  meaning  of  arbitra- 
tion law,  2772. 

RESTRAINT  OF  TRADE. 

validity  of  contracts  of  employment  in,  124,  /. 

closed  shop  agreements  as  in,  2751. 

employers'  associations  may  be  in,  2750. 

labor  organizations  as  combinations  in  restraint  of  trade,  2746. 

agreement  to  lock  out  members  of  labor  union  as  being  in  restraint  of,  2694. 

combination  to  strike  as  being  in  restraint  of  trade,  2698. 

RETENTION. 

of  wages  by  employer  to  insure  himself  against  risks  of  injury  to  servant 
as  violation  of  the  truck  acts,  828,  d. 

RETROACTIVE  LEGISLATION. 

statutes  granting  priority  to  wages  not,  727,  6. 

statutes  creating  absolute  lien  for  wages  not  retroactive,  751,  6. 

statutes  enacted  especially  for  the  protection  of  laborers  of  independent  con- 
tractors not  retroactive,  782,  c. 

operation  of  statute  relating  to  the  seizure  of  wages  by  judicial  process, 
798,   6. 

retroactive  effect  of  statutes  permitting  claims  for  labor  to  be  enforced 
against  exempt  property,  818,  6. 

effect  of  acts  relative  to  employers'  liability  not  retroactive,  1643. 

Utah  fellow  servant  act  not  retroactive,  1763,  note  1. 

Federal  employers'  liability  act  not  retroactive,  1766,  note  2 ;  1767,  note  6. 

Arkansas  fellow  servant  act  not  retroactive,  1769,  note  1. 

North  Carolina  fellow  servant  statute  not  retroactive,  1789,  note  2. 

operation  of  Oklahoma  Constitution  not  retroactive,  1792,  note  1. 

English  compensation  act  not  retroactive,  1821  a,  note  1. 

retroactive  effect  of  statutes  requiring  the  safeguarding  of  moving  machinery, 
1866,  note  7. 

REVOLVING  MACHINERY. 
See  Machinery. 


{)978  IXDEX. 

{References  are  to  sections) 
RHODE  ISLAND. 

status  of  servant  receiving  share  of  profits,  69,  note  1. 

doctrine  that  one  member  of  a  family  may  recover  for  services  rendered  to 
another  upon  proof  either  of  an  express  or  an  implied  contract, 
597,  note  1. 
assumption   of  extraordinary  risks   inferred  from  knowledge  thereof,  1182, 

note  1. 
assumption  of  risk  as  a  defense  to  the  master's  breach  of  a  specific  statutory 

duty,  1647a,  note  6. 
confusion  of  assumption  of  risk  and  contributory  negligence,  1223  note  3. 
burden  of  proof  as  to  servant's  contributory  negligence,  1609,  note  1   (a), 
summary  of  decisions  as  to  superior  servant  doctrine,  1478. 
vice   principalship   determined  with   reference  to   the  character  of  the  act, 

1479,  note  3. 
effect  of  delegation  of  personal  duties  to  independent  contractor,  1487,  note 

20. 
doctrine  that  knowledge  of  master  of  the  dangerous  conditions  must  be  ex- 
pressly charged  in  the  complaint  against  him  for  personal  in- 
juries to  servant,  1628,  note  3. 
necessity  of  averment  of  servant's  ignorance  of  the  dangerous  conditions  in 

his  action  for  personal  injuries,  1629,  note  7. 
rule  as  to  exceptional  liability  for  exemplary  damages   in  actions   against 

master  for  tort  of  servant  in,  2557,  note  1. 
statutes, 

as  to  constitutionality  of  these  statutes,  see  Constitutional  Law. 

expressly  or  impliedly  applicable  to  the  earnings  of  married  women,  623. 

requiring  assignment  of  future  wages  to  be  recorded,  662, 

providing  for  an  exemption  of  earnings,  797. 

requiring  the  payment  of  wages  at  certain  times,  853. 

restrictive  of  agreements  as  to  the  forfeiture  of  wages  of  servants  who 

quit  employment  without  notice,  873. 
relative  to  hours  of  labor  in  private  employments,  886. 
relative  to  the  working  hours  of  women  and  children,  887. 
text  of  compensation  act,  1852  ( p.  5609 ) . 
relative  to  the  safeguarding  of  moving  machinery  and  other  dangerous 

appliances,  1855. 
relative  to  the  safeguarding  of  dangerous  openings  and  the  lighting  of 

place  of  work,  1858. 
relative  to  the  strength  and  safety  of  elevators,  1857,  b. 
relative  to  the  protection  of  employees  against  fire,  1860. 
regulating  sanitary  conditions  of  place  of  work,  1862. 
relative  to  the  sanitary  condition  of  bakeries,  1864,  note  1. 
requiring  seats  for  female  employees,  1866,  note  2. 
relative  to  structures  above  or  beside  railroad  tracks,  1876,  a. 
relative  to  the  blocking  of  frogs,  guard  rails,  and  switches,  1877,  note  1. 
restricting  the  employment  of  children,  1898. 
relative  to  apprenticeship  as  means  of  gaining  settlement  under  poor 

laws,  2063. 
relative  to  the  binding  of  apprentices,  2086. 
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RHODE  ISLAND—  ( continued ) . 

relative  to  the  binding  of  poor  children  by  public  officers,  2105. 
providing  for  the  release  of  master  or  apprentice,  2193. 
providing  for  the  punishment  of  the  master  or  apprentice,  2193a. 
embodying  the  principle  respondeat  superior,  2264. 

EIGHT. 

existence  of,  as  creating  a  presumption  of  purpose  in  actor  to  exercise  it, 

2666. 
to  carry  on  business  as  one  sees  fit,  a  protected  right,  2741. 
to  use  of  union  label  a  property  right,  2785. 

right  with  which  boycotting  is  an  interference,  not  yet  clearly  defined,  2723. 
to  refuse  to  deal  with  another,  2724. 
to  be  employed,  2665. 
to  abandon  distasteful  employment,  2698. 
of  working  men  to  combine  for  mutual  benefit  and  protection,  2746. 

RIGHT  OF  ACTION. 

for  wrongful  interference  with  another's  employment,  2665. 
for  interference  with  employment  terminable  at  will,  2665. 
for  interference  with  one's  employment,  existence  of  combination  not  essential 
to,  2667. 

RIGHT  OF  MASTER  TO  CARRY  ON  BUSINESS  IN  HIS  OWN  WAY. 
See  Master's  Right  to  do  Business  in  his  Own  Way. 

RISKS. 

See  Ordinary  Risks;  Extraordinary  Risks;  Assumption  of  Risks. 

RIVER. 

liability   of   master   for   obstruction    of   navigable   river   by    servant,   2396, 
note  1   (a). 

ROAD  MASTER. 

knowledge  of,  imputed  to  the  master,  1052,  note  5. 

authority  of,  to  promise  to  repair,  1344,  note  2. 

liability  of  railroad  company  for  contracts  for  medical  attendance  made  by, 

2003,  note  9. 
See  also  Railroads,  §  9. 

ROCKS. 

master's  liability  for  injuries  caused  by  falling  rocks,  997. 

RODS. 

with  what  frequency  inspections  should  be  made,  1060,  note  2  (1). 

ROLLERS. 

See  Machinery. 

ROLLING  STOCK. 

See  also  Railroads,  §  18. 

ROME. 

liability  of  master  for  torts  of  his  servants  in,  2255. 
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ROOF. 

master's  liability  for  defects  in,  996,  note  1    (g). 

failure  of  servant  to  use  due  care  while  at  work  on,  1245,  note  1   (v). 

of  mine,  statutory  requirements  as  to  the  safety  of,  1884. 

ROPE. 

as  simple  tool,  924a,  note  9. 

master's  liability  for  injuries  caused  by  defective  ropes,  989,  note  1. 

master  bound  to  anticipate  that  rope  will  deteriorate,  1041,  note  7. 

with  what  frequency  inspections  should  be  made,  1060,  note  2   (n). 

duty  to  furnish  safe,  nondelegable,  1497,  note  7   (m). 

servant  selecting  one  from  general  supply,  mere  fellow  servant,  1533,  note  1. 

ROUND  HOUSE  HOSTLER. 

not  engaged  in  "operating''  railroad  while  walking  on  track,  1795,  note  1. 
See  also  Railroads,  §  9. 

ROUTE. 

taking  a  dangerous  route  in  passing  from  one  point  to  another  as  contrib- 
utory negligence,  1251   (5). 
contributory  negligence  in  taking  a  dangerous  route  as  negatived  by  custom, 
1269   (4). 

RULES. 

duty  of  master  to  promulgate  rules  for   the   conduct   of   the  business,   see 

System, 
master's  violation  of,  or  compliance  with,  a  rule  made  by  himself,  implica- 
tion from,  909. 
limit  of  master's  duty  to  promulgate,  1115. 
master's  duty  to  promulgate  rules  for  the  conduct  of  the  details  of  the  work, 

1115,  note  14a. 
how  far  habitual  practice  is  legal  substitute  for,  1118. 
not  binding  unless  brought  to  the  knowledge  of  the  servant,  1132. 
when  servant  is  deemed  to  have  knowledge  of  a  rule,  1133. 
not  binding  upon  servant  unless  reasonable,  1134. 
effect  of,  which  make  servants  the  insurers  of  their  own  safety,  1136. 
conflict  between  the  obligation  of  rule  and  other  duties,  1137. 
waiver  of, 

when  inferable  from  the  master's  acquiescence  in  their  violation,  1138. 
rationale  of  the  doctrine  of  waiver,  1139. 

waiver  considered  with  reference  to  an  express  agreement  to  obey  the 
rules,  1140. 
violation  of  rule  by  servant  as  proximate  cause  of  injury,  1238,  note  3. 
duty  of  servant  to  inspect  under,  1340. 

contributory  negligence  negatived  by  compliance  with,  1268. 
violation  of,  as  contributory  negligence,  1281-1283. 
doctrine  that  violation  of  rule  does  not  imply  negligence  as  matter  oi  law, 

1282. 
liability  under  the  employers'  liability  acts  for  injuries  caused  by  acts  or 
omissions  done  in  obedience  to  rules, 
necessity  of  proving  negligence  in  respect  to  the  rules,  1701. 


INDEX.  9981 

(References  are  to  sections) 
RULES —  ( continued ) . 

"in  obedience  to  the  rules,"  1702. 
"delegated  with  the  authority  of  the  employer,"  1703. 
violation  of,  as  serious  and  wilful  misconduct  under  the  English  compensa- 
tion act,  1809. 
statutory  provisions  regarding  the  promulgation  of  rules  in  mines,  1888. 
duty  of  master  to  promulgate  rules  under  the  civil  law,  1980. 
of  labor  organization,  liability  for  procuring  member's  discharge  by  enfor- 
cing, 2683. 
of  union,  obedience  to,  as  justifying  strike  in  breach  of  contract,  2699. 
lawfulness  of  strike  to  compel  adoption  of,  by  employer,  2700. 

RUNWAYS. 

duty  of  servant  to  inspect,  1334,  note  1   (i). 

RUPTURE. 

as  accident  under  the  English  compensation  act,  1805. 

RURAL  OCCUPATIONS. 

statutes  relative  to,  1893. 

liability  of  master  for  negligence  of  servants  engaged  in,  to  person  to  whom 
he  owes  no  contractual  duty,  2312. 


SADDLES. 

imputed  knowledge  of  minor  servant  as  to  risks  due  to  use  of,  1318,  note 
1   (gg). 

SAFE  PLACE. 

rule  as  to,  where  conditions  surrounding  are  changing,  924. 

rule  as  to,  where  servant  is  engaged  in  making  dangerous  place  safe,  924. 

See  also,  generally.  Instrumentalities. 

SAFETY  APPLIANCES. 

See  also  Railroads,  §  IS. 

SALE. 

sale  or  transfer  as  occurrence  calling  the  statutory  preference  for  wages  into 

operation,  730,  i. 
construction   and  effect  of  provisions  against  liability  for   nonperformance 

occasioned  by  strikes,  2764. 

SALOON. 

liability  of  keeper  of,  for  assault  committed  by  servant  on  guest,  2458. 

SALVAGE. 

liability  of  master  for  negligence  of  servants  engaged  in  salvage  work  to 
person  to  whom  he  owes  no  contractual  duty,  2327. 
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SANITATION. 

See  also  Health;  Disease. 

amount  of  wages  recoverable  where  work  is  interrupted  by  suspension  on 

sanitary  grounds,  533. 
statutes  regulating  sanitary  conditions  in  place  of  work,  1862,  1863. 

SASKATCHEWAN. 

statutes  abrogating  the  defense  of  common  employment,  1802a. 

SAVING  HUMAN  LIFE. 

negativing  contributory  negligence,  1276. 

SAW  MILLS. 

operation  of  machinery  in,  as  detail  of  the  work,  1540,  note  1   (g),   (h). 

SAWS. 

imputed  knowledge  of  servant  as  to  risks  relative  to  saws,  1313,  note  1   (k)  ; 

1314,  note  2   (g)  ;  1315,  note  3   (i)  ;  1323,  note  1   (m). 
imputed  knowledge  of  minor  servant  as  to  risks  relative  to  the  operation  of 

saws,  1318,  note  1    (i). 

SCAFFOLD. 

master's  liability  for  injuries  caused  by  defects  in,  996,  note  1    (a). 

duty  of  master  to  inspect  scaffold  erected  by  independent  contractor,  1055, 
note  8. 

imputed  knowledge  of  servant  as  to  dangers  from,  1315,  note  3  (g)  ;  1310, 
note  1   (c)  ;  1313,  note  1   (f). 

imputed  knowledge  of  minor  servant  as  to  dangers  from,  1334,  note  1    (g). 

duty  of  servant  to  inspect,  1334,  note  1    (g). 

duty  to  furnish  safe,  nondelegable,  1497,  note  7    (e). 

duty  to  maintain  safe,  nondelegable,  1498,  note  6   (i). 

servant  selecting  material  for,  from  general  supply,  mere  fellow  servant, 
1533,  note  1. 

negligence  in  the  preparation  of,  as  detail  of  the  work,  1545,  note  1  (a). 

master  not  chargeable  under  employers'  liability  acts  with  defects  in  tem- 
porary appliances  constructed  by  the  servants  themselves,  1679. 

what  is  scaflFolding  under  the  English  compensation  act,  1843,  c. 

statutes  relative  to  the  safety  of  scaffolds  used  in  the  construction  of  build- 
ings, 1892a,  a. 

to  what  scaffolds  the  statutes  are  applicable,  1892a,  notes  10-14. 

what  are  scaffolds  within  the  meaning  of  the  statute,  1892a,  note  18. 

proximate  cause  of  injuries  from  defective  scaffolds,  1581,  note  8   (j). 

SCHOOL  MASTER. 

reasonableness  of  restrictive  stipulations  in  contract  of  employment,  307, 
note  1   (c). 

SCIENTER. 

as  element  in  action  for  enticement,  2606,  2622. 

as  element  in  action  by  master  against  third  person  for  injuries  to  servant, 
2628,  note  8. 
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SCOPE  OF  EMPLOYMENT. 

See  also  Relation  of  Master  and  Servant. 
§  1.  In  general,  in  employers'  liaiility  cases. 

master  not  liable  for  failure  to  promulgate  rules  of  conduct  of  servant  out- 
side the  scope  of  his  employment,  1115,  note  16. 
liability  of  master  for  injuries  due   to   instrumentalities  belonging  to  him 

and  used  by  his  servants  without  his  authority,  1070. 
duty  of  master  to  instruct  when  servant  is  working  outside  the  scope  of  the 

employment,  1146,  notes  6,   7. 
master  not  liable  for  acts  of  superior  servant  outside,  1466. 
master  not  liable  in   any  event  for   acts  of  negligent  servant  without  the 

scope  of  his  employment,  1427. 
work  undertaken   outside   scope  of   ordinary   duty  as   circumstance  bearing 

upon  the  question  whether  servant  was  volens,   1300. 
fellow  servant  doctrine  not  applicable  where  servant  is  acting  outside,  1399. 
employee  cannot  convert  himself  into  vice  principal,  1466,  note  2a. 
necessity  of  showing  scope  of  employment  in  complaint  based  on  employers' 

liability  acts,  1742,  aa. 
master  not  liable  under  statutes  abrogating  fellow  servant  rule  for  negligence 
of  servant  acting  outside  the  scope  of  his  employment,   1771, 
note  2. 
workmen  on  a  bridge  gang  while  traveling  to  and  from  the  place  of  work 
by  train  and  hand  car,  status  of,  1800,  note  1. 
§  2.  Liability  for  injuries  received  by  servant  in  obeying  order  to  do  work  out- 
side the  scope  of  his  employment. 
introductory,  1378. 
necessity  of  showing  that  servant  was  transferred  to  essentially  new  duties, 

1379. 
— and  that  the  order  by  which  he  was  transferred  was  within  the  powers 

of  the  employee  giving  it,  1380. 
— and  that  the  order  was  negligent,  1381. 
special  grounds  on  which  negligence  is  inferred,  1382. 
assumption  of  risk  as  a  defense, 
in  general,  1383. 

risks  not  assumed  unless  known,  1384. 
risks  assumed,  if  known,  1385. 
what  risks  fall  within  this  description,  1386. 
Indiana  doctrine  as  to  assumption  of  risks,  1387. 
doctrine  of  common  employment  qualified  as  regards  servants  working  out- 
side the  scope  of  their  employment,  1388. 
contributory  negligence  in  undertaking  new  work,  1389. 

absence  of  compulsion  an  essential  element  of  assumption  of  risk  and  con- 
tributory negligence, 
in  general,  1390,  a. 

protest  or  objection  omitted  or  made,  1390,  &. 
fear  of  discharge,  1390,  c. 
contributory  negligence  in  regard  to  the  manner  of  performing  the  work, 
1391. 
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SCOPE  OF  ■EMPhOYUTSNT— {continued) . 

injuries  due  to  risks  entirely  disconnected  from  the  servant's  duties,  right 

of  action  for,  1392. 
servant  ordered  to  work  outside  of,  effect  of,  on  fellow  servant  doctrine,  1443. 
§  3.  Liability  of  master  for  injuries  as  dependent  upon  temporary  suspension  or 
intermission  of  the  relation  of  master  and  servant. 
servants  carried  on  vehicles  belonging  to  their  master, 

servants  traveling  in  the  performance  of  their  contract  assume  known 

risks,  1555,  a. 
when  negligence  of  a  coservant  operating  the  vehicles  deemed  to  be  a 

risk  assumed,  1555,  b. 
rationale  of  these  cases,  1555,  c. 
assumption  of  the  risk  of  the  negligence  of  servants  not  operating  trains, 

1555,  d. 
when  servants  traveling  on  their  employers'  vehicles  are  deemed  to  be 

passengers,  1555,  e. 
master's  obligations  enure  to  benefit  of  servant  traveling  in  course  of 
his  employment,  1555,  /. 
servants  in  various  other  occupations,  1556. 

temporary  intermission  of  relationship  never  caused  by  servant's  neglect  of 
his  duties,  1557. 
§  4.  Liability  of  master  for  injuries   dependent  upon  question  whether  the  in- 
jurious act  was  or  was  not  authorized. 
presence  of  servant  at  place  of  accident,  1558. 
servant's  use  of  the  given  instrumentality,  1559. 

servant's  use  of  the  given  instrumentality  in  a  certain  manner,  1560. 
servant's  unauthorized  performance  of  certain  work, 
in  general,  1561. 

right  of  action  of  volunteers,  1562. 

volunteers  subject  to  the  same  burdens  as  servants,  1563. 
persons  not  deemed  to  be  subject  to  the  disabilities  of  volunteers,  1564. 
right  of  action  where  servants  undertake  new  duties,  1565,  1566. 
performance   of  unauthorized  duties   considered   as   being  indicative   of 

negligence,  1567. 
minority  as  an  element,  1568. 
§  5.  Liability  of  master  for  tort  of  servant  xcorkvng  outside. 

liability  of  master  to  servants  working  outside,  under  the  civil  law,  1985. 
master's   liability   for  torts   of  servants   tested   with   reference   to   scope   of 

servant's  authority,  2276-2279. 
master's  nonliability  for  tort  of  servant  committed  outside  of,  2274. 
liability  of  carriers  of  passengers  for  negligence  of  their  servants  as  affected 
by  the  fact  that  the  servant  was  or  was  not  acting  within  the 
scope  of  his  employment,  2332-2334. 
meaning  of  the  phrase  as  used  with  reference  to  the  carrier's  absolute  lia- 
bility for  the  wilful  torts  of  its  servants  against  passengers, 
2451. 
allegations   in   reference  to,   in  action   against  master   for   tort   of   servant, 
2525,  2526. 
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SCOTLAND. 

See  also  Civil  Law;  United  Kingdom, 
validity  of  infants'  contracts  of  service  in,  108a,  a. 
fornial  requisites  of  a  valid  contract  of  service  in,  146. 
duration  of  contract  of  hiring  without  mention  of  time,  161,  6;   166,  h. 
obligation  to  give  notice  upon  termination  of  employment,  213. 
remedial  rights  of  wrongfully  dismissed  servant, 
generally,  414,  a. 

prima  facie  measure  of  recovery,  414,  6. 
mitigation  of  damages,  414,  c. 
privilege  of  wages  under  the  law  of,  465. 
wages   recoverable  by  rightfully   dismissed   servant  where  the  contract   has 

not  been  fully  performed,  486,  a. 
wages  recoverable  by  servant  who  wrongfully  withdraws  from  the  employ- 
ment, 505,  a. 
doctrine    as   to   amount   of   wages    recoverable,   where   work   is   temporarily 

interrupted  because  of  the  physical  disability  of  the  servant, 

522,  a. 
recovery  of  wages  on  quantum  meruit,  549,  o. 
recovery  of  wages  for  extra  work  in,  557,  note  1   (a), 
allowance   of   claim   of   interest    in   action   on   quantum   meruit   for   wages, 

578,  a. 
recovery   of   remuneration   for   services   rendered   by   members   of   the   same 

family  to  one  another,  610. 
statute  of  limitations  as  a  defense  to  an  action  for  wages,  703,  6. 
doctrine  that  general  manager  is  not  a  vice  principal,  1457,  note  6. 
effect  of  delegation  of  personal  duties  to  independent  contractor,  1487,  note  5. 
duty  to  see  that  inorganic  instrumentalities  of  work  are  reasonably  safe  as 

nondelegable,  1497. 
meaning  of  term  dependent  under  the  English  compensation  act,  1826,  e. 
availability  of  defense  of  common  employment,  1991,  a. 
rule  in,  as  to  validity  of  contracts  of  apprenticeship,  2080,  a. 
effect  of  death  of  individual  master  of  apprentice  in,  2210,  c. 
liability  of  master  for  torts  of  his  servant  in,  2252. 
liability  of  husband  for  tortious  acts  of  his  wife,  2267,  a. 
liability  of  parents  with  respect  to  the  torts  of  their  minor  children,  2272,  a. 
statutes, 

affording  priority  to  claims  for  wages,  709. 
providing  for  an  exemption  of  earnings,  797. 

SCREW  CONVEYOR. 

statutory  duty  to  guard,  1856,  note  67. 

SCYTHE. 

as  simple  tool,  924a,  note  9. 

SEAL. 

use  of  corporate  seal,  see  Corporations. 
M.  &  S.  Vol.  VIII.— 625. 
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sea:man. 

See  also  Ships. 
§  1.  In  general. 

working  on  ships  under  charter,  servants  of  whom,  45. 
power  of  ship  owner's  agent  to  punish  seamen, 
in  general,  243,  a. 

place  where  punishment  may  be  inflicted,  243,  5. 
duty  of  captain  to  make  inquiry  before  punishing,  243,  o, 
time  at  which  punishment  may  he  inflicted,  243,  d. 
infliction  of  punishment  by  subordinate  ofEcers,  243,  e. 
delinquencies  for  which  seamen  may  be  punished,  244. 
what  kind  of  corporal  punishment  may  be  inflicted  on, 
in  general,  245,  o. 
imprisonment,  245,  6. 
other  forms  of  punishment,  245,  o. 
statutory   modification   of   the   common  law   in   respect  to  the  punishment 

of  seamen,  246. 
liability  of  shipowner  in  respect  to  furnishing  food  to  seamen,  251,  o. 
duty  to  provide  medical  aid  for,  2006, 

what  persons  are  within  the  scope  of  the  rule,  2007. 
limits  of  the  shipowner's  liability, 
in  general,  2008. 
in  respect  of  time,  2009. 
liability  of  shipowner  for  improper  treatment  of  seamen  after  he  falls 

sick  or  is  injured,  2010. 
liability  of  master  as  affected  by  statutory  provisions, 
in  England  and  the  British  possessions,  2011. 
in  the  United  States,  2012. 
duty  of  seamen  to  obey  master,  273,  c. 

remedial  rights  of  wrongfully  dismissed  seamen  in  admiralty  courts, 
action  for  wages,  416,  a. 
action  for  damages,  416,  6. 
mitigation  of  damages,  416,  c. 
declarations  of  masters   and   seamen   in  action  against  master   for  tort  of 

servant,  2536. 
as   within   the   provisions   of   the   English   bankruptcy   acts,    1942,   note   8; 

1961. 
construction   of   provision   in   English   Conspiracy   and   Protection   of   Prop- 
erty Act,  1875,  excluding  seamen,  2693,  6. 
§  2.  Wages  of  seamen. 

amount  of  wages  recoverable  where  seamen  withdraws  from  employment  for 

a  valid  reason,  489. 
wages    recoverable   by    seaman    who    has    wrongfully    withdrawn    from    the 

employment,  504. 
effect  on  amount  recoverable  as  wages  where  ship  on  which  seaman  is  em- 
ployed was  seized  or  detained,  531. 
parties  liable  for  wages  of,  678. 

liability   for   wages   of   seaman   as   between   the   owners   and    chartei-ers   of 
ships,  682. 
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SEAMAN —  ( continued) . 

defective    performance   of   entire    contract   as    defense    to   action    for   wages 

of  seamen,   698. 
defective  performance  of  contract,  how  far  a  ground  for  reducing  the  an%ount 

recoverable  in  an  action  for  wages,  701. 
§  3.  Liability  for  injuries  to. 

assumption  of  risks  incurred  by  crews  of  vessels,  1173,  note  1   (n). 
assumption  of  risks  by  seamen  not  deemed  to  be  voluntary,  1201,  6. 
contributory  negligence,  voluntary  action  not  predicable  in  case  of  seamen, 

1215,  c. 
rule  of  comparative  negligence  in  the  case  of,  1229,  d. 
failure  of  seamen  on  ships  to  exercise  due  care,  1245,  note  1   (t). 
taking  a  dangerous  position  on  a  ship  as  contributory  negligence,  3251   (12). 
improper  method  of  performing  work  in  connection  with  vessels  as  contribu- 
tory negligence,  1255    ( 8 ) . 
imputed  knowledge  of  servant  as  to  risks  relative  to  ships,   1314,  note   2 

(qq);   1315,  note  3   (11);   1318,  note  1   (pp). 
application  of  the  fellow  servant  doctrine  to,  1408. 
members  of  crew  as  fellow  servants,  1423,  note  1   (v). 
§  4.  Statutory  liability  for  injuries  to. 

effect    of    general    statutes    requiring    certain    equipment    for    vesaels    upon 

the  liability  for  injuries  to  seamen,  1640,  note  1    (f). 
right  of  action  by,  under  the  employers'  liability  acts.   1728. 
rights  of,  under  English  compensation  act  of  1906,  1820a. 
application  of  English  compensation  act  of  1897,  to,  1825,  d. 
application  of  section  relative  to  industrial  diseases  in  English  compensation 

act  to,  1821a,  note  2. 
statutes  relative  to,  1894. 

constitutionality  of  statutes  relative  to,  2795,  2809. 
constitutionality   of   Australian   seamen's   compensation   act   of   1909,   2883, 

note  3. 

SEATS. 

master's  liability  for  injuries  caused  by  defect  in,  996,  note  1    (k). 

duty  of  servant  to  inspect,  1334,  note  1    (k). 

failure  of  servant  to  use  due  care  in  respect  to,  1245,  note  1    (w). 

statutes  requiring  seats  for  female  employees,  1866. 

statutes  requiring  seats  for  employees  on  street  cars,  1881,  note  6. 

SECONDARY  BOYCOTT, 
described,  2721. 
legality  of,  discussed,  2732. 
institution  of,  by  labor  union  as  act  of  competition,  2732. 

SECOND  HAND. 

duty   of   master    as    regards   inspection    of   scaffolding   previously   used   by 

another  employer,  1055,  note  9. 
duty   of   master   as    regards    inspection   where   appliance   was    second    hand 

when  bought,  1055,  note  4a. 
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SECRETARY. 

who  is,  under  master  and  servant  statutes,  1951,  c. 

liability  of  master  for  wrongful  arrest,  etc.,  made  by,  2472,  6. 

SECTION  FOREMAN. 
See  Railroads,  §  9. 

SECTION  HAND. 

See  Railroads,  §  9. 

SECURITY. 

duty  of  servant  to  give,  for  faithful  performance  of  work,  280. 

SEDUCTION. 

common-law  action  by  master  or  father  for,  2649. 

SEIZURE. 

statutes  relating  to  the  seizure  of  wages  by  judicial  process,  see  Wages,  §  11. 
wrongful  seizure  of  wages,  legal  remedies  for,  814. 

equitable  suits,  how  far  maintainable  to  restrain  attachment  of  wages,  815. 
penal  action  under  statutory  provisions,  816. 

"seizure   and   process"    as    occurrence   calling   the   statutory   preference   for 
wages   into  operation,  730,  d,  e. 

SELF  PRESERVATION. 

as   basis    of   presumption   that   servant   killed   in   the    absence   of    any    eye 
witnesses  was  free  from  contributory  negligence,  1609,  note  2. 

SENSES. 

duty  of  servant  to   use  senses   other  than   sight  in   respect  to  dangers   of 
employment,  1313,  notes  5,  6. 

"SERIOUS  AND  WILFUL  MISCONDUCT." 

scope  of  phrase  under  English  compensation  act,  1809. 

"SERIOUS  GROUND  OF  COMPLAINT." 

what  constitutes,   in  statute  regulating  the  payment  of  wages  in  case  the 
employment  is  terminated  by  one  of  the  parties,  860,  c. 

SERVANT. 

employment  of,  see  Employment  of  Servants. 

personal  liability  of,  see  Personal  Liability  of  Servant. 

as  to  who  are  servants  under  master  and  servant  statutes,  see  Classes  of 
Servants. 

as  to  duty  of  servant  to  obey  master,  see  Obedience. 

as  to  servant's  duties  generally,  see  Duty  of  Servant. 
§  1.  In  general. 

definition  of,  2. 

service  considered  as  a  status  or  condition,  3. 

servants   for  limited  purposes,  5. 

applicability  of  word  to  employees  of  various  grades,  6. 

meaning  of  the  word  as  used  in  statutes,  7. 

persons  entitled  to  take  as,  under  testamentary  provisions,  8. 
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SERVANT—  ( continued ) . 
slaves  considered  as, 
generally,  9,  a. 
peonage,  9,  &. 
convicts  whose  services  are  hired  from  the  state  as,  10. 
domicil  of,  13b. 

distinguished  from  apprentice,  63. 
distinguished  from  independent  contractors,  64. 
distinction  between  agents  and,  65-67. 
distinguished  from  partners, 

servant  compensated  by  share  in  profits  not  necessarily  a  partner,  68. 
application  of  this  rule  as  between  employer  and  employee,  69. 
— as  between  employee  and  third  persons,  70. 
— in  criminal  proceedings,  71. 

significance  of  specific  interest  in  profits  as  profits,  72. 
participation  in  losses  as  well  as  profits,  73. 
other  circumstances  tending  to  show  distinction,  74. 
doctrine  of  the  French  law  as  administered  in  Quebec,  74a. 
distinction  between  servant  and  bailee, 
in  general,  75. 

relationship  between  the  proprietor  and  driver  of  a  cab,  75a. 
relationship  between  the  owner  of  an  omnibus  and  driver,  76,  o. 
relationship  between  the  owner  and  hirer  of  a  traction  engine,  76,  h. 
relationship  between  an  employer  and  employee  engaged  to  sell  goods, 

76,  c. 
relationship  between  a  merchant  and  a  master  porter,  76,  d. 
as  distinguished  from  tenants, 
in  general,  77,  77a. 

character  of  occupation,  whether  as  servant  or  tenant,  in  general,  78. 
character   of   occupation   with  reference  to   its   being  ancillary   to  the 
services  performed,  79. 
cases  illustrating  the  application  of  this  test,  80. 
character  of  occupation  tested  with  reference  to  its  being  beneficial  or 

nonbeneficial,  81. 
character  of  occupation  tested  with  reference  to  the  effect  of  an  arrange- 
ment giving  or  not  giving  servant  an  estate  in  the  land,  82. 
character    of   occupation   tested   with    reference   to    the   fact   that   the 

occupation  represents  some  pecuniary  compensation,  83. 
when  change  in  the  character  of  the  occupation  is  inferred,  84. 
occupancy  of  a  dwelling  "by  virtue  of  an  office,  service  or  employment," 
85. 
character  of  occupation  viewed  as  element  determining  sufSciency  of 
indictment  for  burglary,  86. 
§  2.  Bights  of. 

rights   corresponding  to  the  duties  of  the  master,  265. 

right  to  protect  the  person  and  property  of  his  master,  266. 

rights  with  regard  to  property  found  by  him  upon  his  master's  premises,  267. 
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SERVANT—  ( continued ) . 
§  3.  Classes  of. 

under  statutes  regulating  the  payment  of  wages  in  case  the  employment  is 

terminated  by  one  of  the  parties,  860,  g. 
who  are,  under  master  and  servant  statutes,  1943,  c;   1948,  a,  d;   1940,  c; 
1954,  c,  d,  e,  f,  g,  h;  1959,  d,  e;  1962,  6;  1950,  c;  1951,  a,  c; 
1955;   1966;   1069,  o,  6,  c. 
who   are   servants   in   different   departments   under   statutes   modifying   the 
fellow  servant  rule, 
Arkansas,  1751,  c. 
Mississippi,  1754,  6. 
Ohio,  1758,  c. 
South  Carolina,  1761,  o. 
Utah,  1763,  c. 

SEEVICE. 

considered  as  one  form  of  the  contract  of  letting  in  civil  law  jurisdictions, 

3,  notes  7,  8. 
incidents  of,  considered  with  reference  to  those  of  independent  contract,  64. 
distinction  between  agency  and,  65-67. 
as  distinguished  from  bailment,  75. 
as  distinguished  from  tenancy,  77-86. 

distinction  between  service  and  apprenticeship,  2059-2063. 
character  of  service  interfered  with  by  enticement,  etc.,  effect  of,  2598,  2615. 

SET-OFF. 

See  Counterclaim. 

against  weekly  payments  under  English  compensation  act,  1837b. 

SET  SCREWS. 

See  Machinery. 

SETTLEMENT. 

as  defense  to  action  for  wages,  687,  note  1   (e). 

SEWERS. 

liability  of  master  for  act  of  servant  in  obstructing  sewer,  2396,  note  1   (f). 

SEWING  MACHINES. 

imputed  knowledge  of  minor  servant  as  to  risks  due  to  the   operation   of 
}  sewing  machines,  1318,  note  1   (w). 

SEXUAL  IMMORALITY. 
See  Immorality. 

SEXUAL  RELATIONS. 

recovery  of  wages  on  quantum  meruit  for  services  rendered  by  woman  while 
living  as  concubine  of  the  recipient  of  the  services,  544,  j. 

SHAFTS. 

See  Machinery. 

in  mines,  see  Mines. 
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SHARE  OF  THE  PROFITS. 

amount  recoverable  where  remuneration  consists  of  share  of  the  profits,  459. 

ett'ect   of    rescission    of    the    contract   in   the   exercise   of    a   right    specially 

reserved  on  amount  recoverable  for  wages  where  contract  was 

not  fully  performed,  472. 

doctrine  that  no  compensation  is  recoverable  where  servant  is  dismissed  for 

a  valid  reason  before  the  completion  of  the  term,  481. 
doctrine  that  the  value  of  the  services  actually  rendered  by  rightfully  dis- 
missed servant  is  recoverable,  485. 
as  a  debt  entitled  to  statutory  priority  as  a  claim  for  wages,  732,  a. 
See  also  Commission. 

SHARES. 

master's  liability  for  fraud  of  servant  in  respect  of,  2390. 

SHEARS. 

master's  liability  for  injuries  caused  by  defects  in,  992,  note  2. 

SHEEP  SHEARERS. 

statutes  relative  to  the  accommodation,  food,  etc.,  to  be  furnished  to, 
1893. 

SHERMAN  ACT. 

See  Anti-Trust  Acts. 

SHIPBUILDING  YARD. 

scope  of  phrase  under  English  compensation  act,  1850. 

scope  of  these  words  as  used  in  the  English  factory  act,  1870,  g. 

SHIPOWNERS. 

liability  of   shipowners  for  torts   of  their   servants  under  the   Roman  law, 

2251,  h. 
liability  of,  for  torts  of  servants, 

action  against  shipowners  personally,  2511,  a. 

actions  in  rem,  2511,  6. 

liability  in  respect  of  torts  committed  by  ships  engaged  in  salvage  work, 

2511,  c. 
liability  in  respect  of  the  defaults  of  pilots,  2511,  d. 
limits  of  shipowner's  liability,  2511,  e. 

SHIPPER. 

liability  of  carrier  for  unfair  discrimination  by  servant  in  assignment  of 
cars  to,  2401. 

SHIPPING. 

duty  or  obligation  to  load  or  unload  vessel,  as  affected  by  strike,  2763. 

construction  and  effect  of  provisions  against  liability  for  nonperformance  oc- 
casioned by  strikes,  2764. 

validity  of  vessel's  stipulation  against  liability  for  delay  occasioned  by 
strike,  as  ailected  by  Harter  act,  2764,  a. 
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SHIPS. 

See  also  Seamen. 
§  1.  In  general. 

relation  between  shipowners  and  pilots,  33. 

person  exercising  limited  degree  of  control  over  servants  working  on  ships 

not  necessarily  master,  25,  note  2   (h). 
ownership  of,   as  determining  relationship  of  master  and  servant,  27   note 

2    (0). 
status  of  servants  working  on,  44-47. 
§  2.  Liability  of  ships  for  injuries  to  servants. 

master's  liability  for  defects  in  appliances  used  on,  977,  note  1  (1). 
master's  liability  for  injuries  due  to  unseaworthy  ships,  1006. 
right  of  workman  on  ship  to  rely  on  presumption  that  work  will  be  care- 
fully done,  3271,  note  4   (j). 
taking  a  dangerous  position  on  a  ship  as  contributory  negligence,  1251   (12). 
employees  engaged  in  building  or  equipping  ships  as  fellow  servants,  1423, 

note  1   ( u ) . 
servants  working  on  or  about,  as  fellow  servants,  1432,  note  1   (p). 
servants  engaged  in  loading  and  unloading,  as  fellow  servants,   1423,  note 

1  (w). 

foremen  of  gangs  loading  or  unloading,  as  vice  principals,  1446,  note  1   (j)  ; 

1452,  note  2   (m)  ;  1463,  note  1  (k). 
subordinate  officers  of  ships  as  vice  principals,  1446,  note  1    (p). 
commanding  oificers  of  ships  as  vice  principals,  1446,  note  1   (q)  ;  1452,  note- 

2  (p)  ;  1463,  note  1(1). 

handling  ships  in  docks  as  detail  of  the  work,  1540,  note  1   (t). 
navigating,  as  detail  of  the  work,  1540,  note  1    (u). 
liability  of,  for  assault  upon  seaman  by  captain,  1466,  note  8. 
S     3.  Liahility  of  ships  for  torts  of  servants. 

liability  of  master  for  negligence  of  servants  on,  to  persons  to  whom  he  owes- 

no  contractual  duty,  2307. 
liability  of  master  for  negligence  of  servant  handling  goods  with  relation 

to   ships,   to  persons   to  whom   he   owes   no   contractual   duty, 

2311,  0. 
liability  for  wilful  torts  committed  on  third  persons  by  employees  on,  2378.. 
liability  of,  for  torts  of  servants,  2511. 

proceedings  against  ship  in  rem  in  action  based  on  tort  of  servant,  2523. 
personal  liability  of  servant  for  wrongful  seizure  of,  2589,  note  5. 

SI-IOVEL. 

as  simple  tool,  924a,  note  9. 

SHOWMEN. 

employees  of  showmen  as  fellow  servants,  1423,  note  1   (bb). 

SICKNESS. 

effect  of  servant's,  to  dissolve  contract  of  employment,  220. 
considered  as  an  excuse  for  nonperformance  of  the  contract,  220a. 
considered  as  a  ground  for  rescinding  the  contract,  220b. 


INDEX.  9993 

(References  are  to  sections) 
SICKNESS—  ( continued ) . 

right  of  employer  to  refuse  to  allow  au  employee  to  perform  services  wMle 

tomi)orarily   incapacitated,   220e. 
justifying  absence  from  work,  as  act  of  God,  292,  note  6. 
See  also  Health. 

SIDINGS. 

See  also  Railroads,  §  12. 

master's  liability  for  defects  in,  967,  d;  968,  d. 

failure  of  railroad  to  provide,  not  excused  by  abnormal  conditions  due  to 
strilce,  2758. 

SIGHT. 

defective  sight  as  aflfecting  competency  of  servant,  1084. 

"SIGNAL  POINTS." 

persons  having  charge  of,  under  employers'  liability  acts,  1705. 

SIGNALS. 

failure  to  make  proper  arrangements  for  giving  signals  for  the  movement  of 

machinery  as  violation  of  the  master's  duty,  1111,  note  16. 
assumption  of  risks  from  lack  of  cautionary  signals  to  protect  employees 

working  on  railway  tracks,  1188,  note  1   (g). 
servant's  failure  to  give  signals  properly  as  contributory  negligence,  1260. 
violation  of  rules  regulating  the  setting  of  signal  flags  by  employees  working 

on  railroad  tracks  as  contributory  negligence,  1282   (5). 
giving  of,  as  detail  of  the  work,  1537. 
applicability  of  general  statutes  requiring  signals  at  crossings  to  cases  of 

injury  to  employees,  1640,  note  1. 
statutory  liability  for  person  "in  charge  of,"  1705. 
person  having  "charge  of"  under  the  employers'  liability  acts,  1709. 
statutory  provisions  regarding  installation  of  signals  in  mines,  1888. 

SIMPLE  TOOLS. 

master's  duty  with  respect  to,  924a. 

master  not  bound  to  anticipate  tlie  infliction  of  injuries  by  simple  instru- 
mentalities, 1043. 
master's  duty  as  regards  inspection  of,  1056,  notes  11,  12. 
effect  of  assurance  of  safety  as  to,  1376,  note  9. 

SISTER. 

presumption  that  services  rendered  to  one  another  by  brothers  and  sisters 
were  gratuitous,  583,  note  5    (c). 

SISTER-IN-LAW. 

presumption  that  services  rendered  by  or  to  a  sister-in-law  or  brother-in- 
law  were  gratuitous,  583,  note  5    (k). 

SITUS. 

of  employer's  debt,  rights  of  employee  as  determined  with  reference  to,  812. 

SKID. 

as  simple  tool,  924a,  note  9. 
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SKILL. 

duty  of  servant  to  perform  his  work  with  reasonable  skill,  294. 

SLANDER. 

See  Libel  iuid  Slander. 

SLANDER  OF  TITLE. 

liability  of  master  for  tort  of  servant  im  respect  to  slander  of  title,  2399,  o. 

SLAVES. 

considered  as  servants,  9. 

domicil  of,  13b,  note  10. 

liability  of  master  in  respect  of  medical  assistance  for,  1999,  6. 

manumission  of,  by  apprenticeship,  2066. 

liability  of  masters  for  acts  of  their  slaves  under  the  Roman  law,  2251. 

liability  of  master  for  torts  committed  by,  2228. 

liability  of  bailee  for  injuries  caused  by  wilful  tort  of  servant  upon  slave 

of  bailor,  2460. 
liability  of  hirers  of,  for  negligence  of  their  servants,  2343,  note  1   (d). 
relation  of  doctrine  respondeat  superior  to  that  of  a  master's  liability  for 
acts  of  his  slave,  2236,  o, 

SLEDGES. 

as  simple  tools,  924a,  note  9. 

SLEEPING  CAR  COMPANIES. 

liability  of,  for  simple  assault  by  servants  upon  third  person,  2357. 

SMELTING  WORKS. 

fellow  servants,   supervising  employees  in  smelting  works  as,  1446,  note  1 
(k)  ;  1452,  note  2   (k)  ;  1463,  note  1   (h). 

SNAP  HAMMER. 

as  simple  tool,  924a,  note  9. 

SNOW. 

assumption  of  risks  from  conditions  due  to  deposits  of,  1180,  note  2  (f). 
See  also  lee. 

SOCIAL  PRESSURE. 

may  be  employed  in  furtherance  of  strike,  2706,  a. 

SOCIETY. 

no  recovery  for  loss  of  society  of  child  in  action  by  parent,  2640,  note  8. 

SOUTH  AUSTRALIA. 

statutes  aflFording  summary  remedies  for  breach  of  contract  of  employment, 
315,  i. 

employers'  liability  act,  1663. 

statutory  provisions  relating  to  conciliation  and  arbitration  of  industrial  dis- 
putes, summarized  and  construed,  2770-2780. 


IXDEX.  9995 

(References  are  to  sections) 
SOUTH  CAROLINA. 

status   of   servant   receiving  sliare   of   profits,   G9,   note   1;    70,  note  3;    72, 

note  3. 
doctrine  of  constructive  service  in,  404,  note  1. 

doctrine  that  one  member  of  a  family  may  recover  for  services  rendered  to 
another  upon    proof   either   of   an   express  or   an   implied  con- 
tract, 597,  note  1. 
confusion  of  assumption  of  risk  and  contributory  negligence,  1223,  note  3. 
summary  of  decisions  as  to  superior  servant  doctrine,  1478. 
vice  principalship  determined  with  reference  to  the  character  of  the  act,  1479, 

note  3. 
effect    of    delegation    of    personal    duties    to    independent    contractor,    1487, 

note  21. 
doctrine  that  an  express  allegation  of  the  master's  knowledge  of  dangerous 
conditions  is  not  necessary  in  servant's  action  for  personal  in- 
juries, 1628,  note  9. 
necessity  of  averment  of  servant's  ignorance  of  the  dangerous  conditions  in 

his  action  for  personal  injuries,  1629,  note  7. 
liability  of  master  for  wilful  torts  of  his  servant,  2239a,  note  2. 
liability  of  carrier  for  wilful  tort  of  servant  on  passenger,  2437. 
rule  as  to  nonliability  for  exemplary  damages  in  action  against  master  for 

tort  of  servant  in,  2553,  note  2. 
rule  as  to  general  liability  for  exemplary  damages  in  action  against  master 

for  tort  of  servant,  2555,  note  1. 
statutes, 

as  to  conatitutionalily  of  these  statutes,  see  Constitutional  Law. 
making  servant  liable  for  fraudulent  breach  of  contract  of  employment, 

320,  h. 
expressly   or   impliedly  applicable  to   the   earninga   of  married  women, 

623. 
relative  to  the   separate  property  of  married  women  not  intended  to 
deprive   husband    of    common-law    rights   in    respect   to    wife's 
earnings,  662,  note  1. 
creating  absolute  lien  for  wages,  750. 
enacted  especially  for  the  protection  of  laborers  employed  by  independ- 

dent  contractors,  781. 
providing  for  an  exemption  of  earnings,  797. 

designed  to  secure  the  payment  of  the  full  amount  of  wages  earned,  831. 
regulating  the  payment  of  wages  in  case  the  employment  is  terminated 

by  the  act  of  the  master,  862. 
relative  to  hours  of  labor  in  private  employments,  886. 
modifying  the  fellow  servant  rule,  1760,  1761. 
requiring  seats  for  female  employees,  1866,  note  2. 

requiring   rolling   stock   on    railroads   to   be  equipped   with   safety  ap- 
pliances, 1878. 
regulating  the  number  of  men  forming  train  crews,  1880,  6. 
requiring  vestibules  on  street  cars,  1881,  note  3. 
restricting  the  employment  of  children,  1898. 
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SOUTH  CAEOLIXA—  ( continued). 

relative  to  the  binding  of  apprentices,  2086. 

relative  to  the  binding  of  poor  children  by  public  officers,  2105. 

relative  to  the  criminal  liability  of  master  for  failure  to  furnish  food 
and  lodging  to  apprentice,  2157,  c. 

providing  for  the  release  of  master  or  apprentice,  2193. 

relative  to  enticement  and  harboring,  2614. 

embodying  the  principle  respondeat  superior,  2262. 

SOUTH  DAKOTA. 

doctrine  that  proof  of  an  express  contract  is  necessary  to  entitle  a  member  of 
a  family  to  recover  for  services  rendered  to  another,  592,  note  1. 
summary  of  decisions  as  to  superior  servant  doctrine,  1478. 
vice  principalship   determined  with   reference  to  the   character   of  the  act, 

147I),  note  3. 
statutes, 

as  to  constitutionality  of  these  statutes,  aee  Constitutional  Law. 

expressly  or  impliedly  applicable  to  the  earnings  of  married  women,  623. 

creating  absolute  lien  for  wages,  750. 

declaring   stockholders  to  be   individually  liable  for  the   wages   of  em- 
ployees, 770. 

permitting  claims  for  labor  to  be  enforced  against  exempt  property,  817. 

requiring  intending  employers  to  give  notice  of  outstanding  liens  upon 
their  property,  880. 

relative  to  the  working  hours  of  women  and  children,  887. 

declaratory  of  common-law  principles,  1653,  1654. 

abrogating  the  defense  of  common  employment,  1793. 

relative  to  the  protection  of  employees  against  fire,  1860. 

regulating  sanitary  conditions  of  place  of  work,  1862. 

relative  to  the  health  and  safety  of  employees  in  mines,  1883-1889. 

restricting  the  employment  of  children,  1898. 

relative  to  the  binding  of  apprentices,  2086. 

relative  to  the  binding  of  poor  children  by  public  officers,  2105. 

relative  to  the  education  of  apprentices,  2158. 

relative  to  the  making  up  of  lost  time  by  the  apprentice,  2193b. 

imposing  liability  upon  parent  for  negligence  of  minor  child,  2271. 

embodying  the  principle  respondeat  superior,  2261,  2264. 

SPAIN. 

liability  of  masters  for  torts  of  their  servants  in,  2257, 

SPARKS. 

liability  of  master  for  act  of  engineer  in  permitting  sparks  to  escape  from 
locomotive,  2302,  notes  14,  21. 

SPECIFIC  PERFORMANCE. 

as  remedy  of  servant  who  has  been  wrongfully  dismissed  from  his  cniplov- 
ment,  335. 
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SPINNING  MULES. 

imputed  knowledge  of  servant  as  to  risks  caused  by  the  operation  of,  1315, 
note  3  (n). 

SPITE. 

master's  liability  for  tort  of  servant  where  wrongful  act  was  prompted  by 
spite  of  servant,  2288,  note  4. 

SPLINTERS. 

imputed  knowledge  of  servant  as  to  risks  incurred  from  the  liability  of  iron 
or  steel  to  throw  off  splinters  when  struck,  1313,  note  1  (ff)  ; 
1314,  note  2   (ff). 

SPLITTING  CAUSE  OF  ACTION. 

action  for  reinstatement  in  labor  organization  as  bar  to  subsequent  action 
for  damages,  2683. 

SPRINEXING. 

statutory  requirements  as  to,  in  mines,  1885. 

SPURS. 

master's  liability  for  defective  quality  of  spurs  furnished  to  linemen,  992, 
note  4. 

imputed  knowledge  of  servant  as  to  risks  due  to  the  use  of  defective  line- 
man's spurs,  1314,  note  2   (y). 

STABLE  KEEPERS. 

liability  of,  for  torts  of  their  servants  under  the  Roman  law,  2251,  6. 

STAGECOACHES. 

employees  working  on,  as  fellow  servants,  1423,  note  1  ( p ) . 
liability  of  master  for  negligence  of  servant  working  on,  to  persons  to  whom 
he  owes  no  contractual  duty,  2309. 

STAGINGS. 

See  Scaffolds. 

STAIRWAYS. 
See  Steps. 

STAMP. 

requirement  of  the  stamp  act  as  to  contracts  of  employment,  148. 
stamping  as  prerequisite  to  validity  of  contract  of  apprenticeship,  2094. 

STATE. 

status  of  servants  hired  by  superior  employees  of,  33. 
power  of,  to  terminate  contract  of  employment,  184,  a. 
liability  of,  for  wages,  676. 

application  of  fellow  servant  doctrine  to  employees  of,  1411. 
as  defendant  in  actions  for  injuries  by  servants,  1614. 
liability  of,  for  torts  of  its  servants,  2504. 


9998  INDEX. 

{References  are  to  sections) 
STATEMENTS. 

specific  statements  as  to  unfitness  of  delinquent  employee  made  by  individual 
co-employees  as  circumstance  bearing  upon  the  question  of  the 
master's  knowledge  of  the  servant's  incompetency,  1106. 
admissibility  of,  in  action  by  servant  for  injuries,  1596. 
admissibility  of  generally,  see  Evidence, 

STATE  OF  MIND. 

as  affecting  liability  of  author  of   interference  with   another's   business  or 

employment,  see  Motive, 
disposition  with  which  servant  does  his  work  as  bearing  upon  his  competency, 

1086. 

STATION  AGENT. 

See  also  Railroads,  §  9. 

STATUTE  OF  FRAUDS. 

contracts  of  employment  not  to  be  performed  within  a  year, 
in  general,   134. 

to  what  contracts  the  statutory  limitation  of  time  is  applicable,  1S5. 
special  circumstances  not  taking  the  contract  out  of  the  statute,  136. 
statute  not  applicable  to  contracts  which  may  be  completely  performed 

within  a  year,  137. 
rule  as  to  contracts  of  hiring  for  an  indefinite  period,  138. 
when  the  term  of  service  is  deemed  to  begin,  139. 

substitution  of  a  second  contract  made  at  such  a  time  as  to  be  en- 
forceable, when  inferred,  140. 
continuance  of  service  after  the  expiration  of  the  stipulated  period,  141. 
memorandum  required  by  the  statute,  142. 
complete  or  partial  performance  of  the  contract, 
complete  performance  on  both  sides,  143,  a. 
partial  or  complete  performance  by  the  servant,  143,  6. 
legal  consequences  of  a  failure  to  comply  with  the  statute, 

under  statutes  the  effect  of  which  is  to  render  the  contract  unenforceable, 

144,   a.. 
under  statutes  declaring  the  contract  to  be  void,  144,  6. 
effect  of  requirements  of,  where  employment  is  continued  after  expiration  of 

original  term,  231,  6. 
requirements  of,  in  respect  to  restrictive  stipulations  in  contract  of  employ- 
ment, 303. 
effect  of,  in  action  for  wages  by  servant  who  has  wrongfully  withdrawn  from 

the  employment,  498. 
admissibility  of  special  contract  invalid  under,  in  action  on  quantum  meruit 

for  wages,  574a. 
operation  of,  with  respect  to  contracts  of  apprenticeship,  2093,  c. 
necessity  of  valid  contract  of  service  under,  to  support  an  action  for  entice- 
ment, 2616. 

STATUTE  OF  LIMITATIONS. 

as  a  defense  to  an  action  for  wages. 
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STATUTE  OF  LIMITATIONS— (coJitinMed). 
in   common-law   jurisdictions,    702. 
in  civil-law  jurisdictions,  703. 
as  defense  to  an  action  on  covenants  of  apprenticeship,  2188,  o. 

STATUTES;  TEXT  AND  EFFECT  OF. 
See  Compensation  Acts. 
See  also  Classes  of  Servants  under  Statutes. 

as  to  what  employees  are  within  the  purview  of  statutes  regarding  the  obli- 
gations of  masters  to  their  servants,  see  Classes  of  Servants. 
remedies   for   the   violation   of   specific   statutory   duties    imposed   upon   the 

master  for  the  benefit  of  the  servant,  see  Remedies, 
relating  to  arbitration  and  conciliation,  see  Arbitration  and  Conciliation. 
§  1.  Alien  labor  laws. 
United   States, 

Federal  legislation,  149,  a. 
state  legislation,  149,  6,  u. 
validity  of  alien  labor  laws,  2794,  2806,  2870a,  2871. 
Canada, 

Dominion  legislation,  150,  a. 
provincial  legislation,  150,  6,  c. 
Australia, 

commonwealth  legislation,  151,  a. 
state  legislation,  151,  &. 
§  2.  Relative  to  the  wages  of  servants. 

as  to  the  validity  of  these  statutes  see  Constitutional  Law,  §§  3,  4. 
applicable  expressly  or  impliedly  to  the  earnings  of  married  women,  623. 
extending  protection  to  the  earnings  of  deserted  wives,  632,  b. 
requiring  assignment  of  future  wages  to  be  recorded,  662. 
limiting  the  right  to  assign  wages,  664. 
relating  to  the  priority  of  wages, 
English   bankruptcy   act,   708. 
Scotch  bankruptcy  act,  709. 
Colonial  acts,  710. 
United  States  bankruptcy  acts,  717. 
American  statutes  affording  a,  preference  to  claims  for  wages  under  certain 

contingencies,  726. 
affording  a  preference  to  wages  in  the  administration  of  decedents'  estates, 

744. 
creating  absolute  liens  for  wages,  750. 
affording  privilege  of  wages  under  the  civil  law, 
Louisiana  statutes,   764. 
Quebec  statutes,  766. 
declaring  stockholders  to  be  individually  liable  for  the  wages  of  employees, 

770. 
imposing  upon  directors  of  company  a  personal  liability  for  the  wages  of  the 

company's  servants,   780. 
enacted  especially  for  the  protection  of  laborers  employed  by  independent 
contractors,  791. 
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providing  for  an  exemption  of  earnings,  797.   . 

permitting  claims  for  labor  to  be  enforced  against  exempt  property,  817. 

claims  within  the  purview  of  statutes  permitting  claims  for  labor  to  be 
enforced  against  exempt  property,  819. 

truck  acts  and  other  statutes  designed  to  secure  the  payment  of  full  amount 
of  wages  earned,  826,  831. 

regulating  the  computation  of  wages, 

statutes  relating  to  mining  work,  840. 

other  statutes  relative  to  computation  of  wages,  845. 

relative  to  the  computation  of  wages  in  factories,  845. 

regulating  the  rate  of  wages  of  employees  of  the  state  or  a  political  sub- 
division thereof,  847. 

fixing  the  rate  of  wages  to  be  paid  on  work  subsidized  by  the  state,  851. 

enactments  under  which  wages  are  fixed  by  boards  exercising  judicial  func- 
tions, 8.52. 

requiring  the  payment  of  wages  at  certain  times,  853. 

regulating  the  payment  of  wages  in  case  the  employment  is  terminated  by 
the  master,  867,  859,  862. 

regulating  the  payment  of  wages  in  case  the  employment  is  terminated  by 
the  act  of  the  servant,  863,  865. 

enabling  employees  to  recover  attorneys'  fees  and  special  penalties  in  actions 
for  wages,  867. 

relating  to  the  enforcement  of  judgments  for  wages,  870. 

requiring  notice  to  be  given  of  a  change  in  the  rate  of  wages,  871. 

requiring  the  issue  of  written  evidences  of  indebtedness  for  wages,  872. 

provisions  restrictive  of  agreements  as  to  the  forfeiture  of  wages  of  servants 
who  quit  employment  without  notice,  873. 

prescribing  that  a  written  instrument  shall  be  made  as  to  rate  of  minor's 
wages,  877. 

declaring  simple  nonpayment  of  wages  to  be  a  penal  offense,  878. 

imposing  a  liability  for  the  wages  of  servants  upon  the  successor  in  interest 
of  the  employer,  879. 

requiring  intending  employers  to  give  notice  of  outstanding  liens  upon  their 
property,  880. 

relating  to  the  place  where  wages  are  to  be  paid,  881. 

designed  to  secure  the  prompt  payment  of  wages  of  deceased  employees,  882. 
§  3.  Relative  to  hours  of  labor. 

upon  public  works,  884. 

in  private  employments,  886. 

of  women  and  children,  887. 

constitutionality  of  these  statutes,  2796,  2804,  2829-2831,  2836,  2839. 
§  4.  Miscellaneous  provisions  relative   to   the  rights  and   duties  of  master  a/nd 
servant. 

affording  summary  remedies  for  breach  of  contract  of  employment, 
English  statutes,  314. 
statutes  in  British  Colonies,  315. 
statutes  in  United  States  and  American  possessions,  317. 

authorizing  corporations  to  grant  retiring  allowances  to  servants,  876. 
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relative  to  furnishing  medical  aid  to  seamen,  2011,  2012. 
relative  to  the  right  of  master  in  product  of  servant,  2039. 
requiring  master  to  give  character  to  servant,  2014,  2868. 
relating  to  blacklisting,  2031. 
§  5.  Effect  of  general  statutes  upon  extent  of  master's  liability  for  injuries  to 
servants. 
when  employees  are  within  the  purview  of  such  statutes,  1640. 
effect  of  such  statutes  considered  with  relation  to  the  doctrine  of  common 
employment,  1641. 
§  6.  Declaratory  of  the  common-law  doctrines  of  employers'  liability, 
Connecticut, 

text  of  statute,  1650a. 
Minnesota, 

text  of  statute,  1651. 

effect  of  this  statute,  1652. 
California  and  Dakota, 

text  of  statutes,  1653. 

effect   of   these   statutes,    1654. 
Georgia, 

text  of  statute,  1654a. 

effect  of  this  statute,  1654b. 
New  Mexico, 

text  of  statute,  1654c. 
§  7.  Employers'  liability  acts. 
text  of  the  statutes, 

England,  1656. 

Alabama,   1657. 

Massachusetts,  1658. 

Colorado,  1659. 

Indiana,  1660. 

New  York,  1661. 

Ohio,  1661a. 

Pennsylvania,  1661b. 

New  Jersey,  1661c. 

Maine,  1661d. 

Oklahoma,  1661e. 

Vermont,  1661f. 

Canadian  provinces,   1662. 

Australian  statutes,  1663. 

constitutionality  of  these  acts,  2840. 
effect  of  the  statutes  as  a  whole, 

in  general,  1664. 

modified  operation  of  these  acts  in  the  case  of  servants  of  municipal 
corporations,   1G65. 

employers'  liability  acts ;  whether  strictly  or  liberally  construed,  1666. 

concurrent  rights  of  action  under  the  statutes  and  at  common  law,  1667. 

liability  of  infants  under  the  statutes,  1668. 

M.  &  S.  Vol.  VIII.— 626. 
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liability  for  defects  in  the  ways,  etc., 

effect  of  the  statutory  provisions  as  to  defects,  generally,  1669. 
master  not  liable  unless  the  defect  alleged  was  the  proximate  cause  of  the 

injury,  1670. 
what  instrumentalities  are  covered  by  the  terms,  "ways,"  etc. 
two  or  more  descriptive  terms  used  in  combination,  1671,  a. 
"ways,"  1671,  6. 
"works,"  1671,  c. 
"machinery,"  1671,  d. 
"plant,"  1671,  e. 
"tools,"  1671,  /. 
significance  of  the  qualifying  phrase  "connected  with  or  used  in  the  busi- 
ness" of  the  employer, 
instrumentalities  temporarily  used  by  the  defendant's  servants  in 

the  transaction  of  his  business,  1672,  a. 
structures,  etc.,  in  the  course  of  erection  or  demolition,  1672,  6. 
instrumentalities  not  yet  brought  into  use,  or  disused,  1672,  o. 
■what  constitutes  a,  defect,  1673. 
specific  examples  of  defects, 

defects  in  the  condition  of  the  ways,  1674,  a. 
defects  in  the  condition  of  the  worlds,  1674,  6. 
defects  in  the  condition  of  the  machinery,  1674,  c. 
defects  in  the  condition  of  the  plant,  1674,  d. 
conditions  not  amounting  to  defects,  1675. 
defective  system;  employer  liable  for,  1676. 
"not  discovered  or  remedied,  owing  to  the  negligence,"  etc. 
in  general,  1677,  u.. 
"not  discovered,"  1677,  6. 
"not  remedied,"  1677,  u. 

"person  intrusted  with  the  duty,"  etc.,  1677,  d. 
abnormal  conditions  resulting  from  the  use  of  the  machines ;  how  far 

regarded  as  defects,  1678. 
defects  in  temporary  appliances  constructed  by  the  servant  them- 
selves not  deemed  to  be  chargeable  to  the  employer,  1679. 
duty  of  servant  to  report  defects, 

statutory  and  common-law  doctrines  compared,  1680,  ». 
position  of  a  servant  who  fails  to  report  a  defect,  1680,  B. 
position  of  a  servant  who  has  reported  a  defect,  1680,  c. 
liability  for  negligence  of  employees  exercising  superintendence, 
introductory,  1681. 

conditions  precedent  to  recovery;  generally,  1682. 

what    employees    are    superintendents    under    the   English,   New   York, 
Massachusetts,  and  Colorado  acts, 
general  remarks,  1683,  a. 
employees  held  to  be  vice  principals,  1683  6. 

employees  for  whose  negligence  the  master  is  not  liable,  1683,  c. 
— ^under  the  Alabama  act,  1684. 
— under  the  Canadian  and  Australian  acts,  1685. 
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employees  controlling  machinery;  status  of,  1686. 

master  liable  though  injured  servant  was  not  under  the  control  of  the 

negligent  employee,  1687. 
deputy  superintendence;   liability  for  negligence  of,  1688. 
necessity  of  proving  that  the  injurious  act  was  negligent,  1689. 
acts  constituting  negligence  in  the  exercise  of  superintendence,  1690. 
acts  done  by  superintendents  while  participating  in  the  work;  liability 
of  master  for,  1691. 
liability  for  injuries  caused  by  the  negligence  of  a  person  to  whose  order? 
the  injured  servant  was  bound  to  conform, 
introductory,  1692. 

conditions  precedent  to  recovery,  1693. 
to  what  superior  servants  the  rule  is  applicable,  1694. 
temporary  substitutes  for  regular  foreman,  status  of,  1695. 
to  what  orders  a  servant  is  bound  to  conform,  1696. 
when  a  servant  is  deemed  to  have  acted  under  orders,  1697. 
necessity  of  establishing  a  causal  connection  between  the  order  and  the 

injury,  1698. 
necessity  of  showing  negligence  on  the  part  of  the  superior  servant,  1699. 
liability  for  injuries  caused  by  acts  or  omissions  done  or  made  in  obedience 
to  rules, 
introductory,  1700. 

necessity  of  proving  negligence  in  respect  to  the  rules,  etc.,  or  to  par- 
ticular instructions,  1701. 
"in  obedience  to  the  rules,"  1702. 

"delegated  with  the  authority  of  the  employer,"  1703. 
liability  for  negligence  of  certain  specified  railway  employees, 
in  general,  1704. 

persons  having  "the  charge  or  control  of  signal  points,"  1705. 
person  in  "charge  or  control  of  a  locomotive  engine," 
what  is  an  engine  under  the  statute,  1706,  a. 

what  employees  are  deemed  to  have  "charge  or  control"  of  engines, 
1706,  6. 
person  having  "charge  or  control  of  a  train," 

what  constitutes  a  train,  generally,  1707,  a. 

how  many  cars  constitute  a  train,  1707,  6. 

what  employees  are  deemed  to  have  "charge  or  control"  of  a  train  j 

conductors,  1707,  c. 
employees  other  than  conductors,  1707,  d. 
person  having  "charge  or  control  of  a  car,"  1708. 
person  having  "charge  of  a  signal,"  1709. 
on  a  "railway"  or  "railroad,"  1710. 
service  of  notice  on  the  employer, 

notice  a  condition  precedent  to  the  maintenance  of  an  action  under  the 

statute,  1711. 
notice  not  essential  to  recovery  if  facts  constitute  a  cause  of  action  at 

common  law,  1712. 
notice  must  be  given  in  writing,  1713. 
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service  of  the  notice, 

service  on  corporations,  1714,  a. 
service  through  the  corporations,  1714,  6. 
service  in  case  of  death,  1714,  c. 
excuses  for  failing  to  serve  notice,  1714,  d. 
sufficiency  of  the  particulars  contained  in  the  notice, 
in  general,  1715,  o. 

inaccuracies  which  do  not  invalidate  a  notice,  1715,  B. 
death  of  employer  or  injured  employee;  how  the  right  of  action  is  affected  by, 
death  of  employer;  effect  of,  1717. 
death  of  plaintiff;  pending  action  abated  by,  1718. 
suits  by  executors  or  administrators,  1719. 
person  entitled  to  sue  under  the  acts, 
general  remarks,  1720. 

servants  temporarily  under  the  control  of  the  defendant,  1721. 
course  of  employment.    Volunteers,  1722. 

persons  who  have  permanently  or  temporarily  ceased  to  be  in  the  em- 
ployment of  the  defendant,  1723. 
independent  contractors,  1724. 
servants  of  independent  contractors,  1725. 
railway  servant,  1726. 
workmen,  1727. 
seamen,  1728. 

servants  working  in  government  departments,  1729. 
•damages  recoverable, 

damages  recoverable  where  the  injured  servant  is  himself  the  plaintiff, 

1730. 
damages  recoverable  by  the  personal  representatives  of  an  injured  serv- 
ant, 1731. 
trial  practice, 

within  what  period  the  action  must  be  brought,  1733. 

service  of  summons;  waiver  of  irregularity  in,  1734. 

joinder  of  employer  and  negligent  coemployee  as  parties  defendant,  1735. 

institution  of  distinct  suits  at  common  law  and  under  these  acts,  1736. 

joinder  of  causes  of  action  under  the  different  provisions  of  these  acts, 

1737. 
joinder  of  causes  of  action  under  these  acts  and  at  common  law,  1738. 
joinder  of  causes  of  action  under  these  acts  and  other  statutes,  1739. 
election  between  different  counts,  1740. 

former  recovery  in  action  under  another  statute  or  at  common  law,  1741. 
complaint, 

relation  of  employer  and  employed,  1742,  a. 

scope  of  employment,  1742,  aa. 

necessity  of  alleging  that  negligence  was  committed  by  a  statutory 

vice  principal,  1742,  6. 
>— and  by  such  a  vice  principal  while  acting  in  the  line  of  his  duty, 

1742,  c. 
sufficiency  of  the  allegation  of  negligence,  1742,  d. 
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notice  of  injury,  1742,  e. 

necessity  of  alleging  absence  of  contributory  negligence,  1742,  f. 
sufficiency  of  the  plea,  1743. 
replication,  1743a. 
evidence,  1743b. 
instructions  to  jury,  1744. 
provinces  to  court  and  jury,  1745. 
removal  of  actions  to  higher  courts,  1746. 
appointment  of  assessors,   1747. 
questions  which  may  be  reviewed  on  appeal,  1748. 
§  8.  Modifying  the  fellow  servant  rule, 

constitutionality  of  these  statutes,  2797-2799,  2808,  2841-2844. 
Arkansas, 

text  of  statute,  1750. 
effect  of  this  statute, 

superior  servants,  1751,  a. 
servants  of  the  same  grade,  1751,  h. 
servants  in  the  same  department,  1751,  c. 
California, 

text  of  statute,  1752. 
effect  of  this  statute,  1752a. 
Mississippi, 

text  of  Constitution  and  statutes,  1753. 
provisions  construed, 

superior  servants,  1754,  a. 
servants  in  different  departments,  1754,  6. 
Montana, 

text  of  statute,  1755. 

effect  of  Montana  statute  (Code  of  1907),  1756, 
Ohio, 

text  of  statute,  1757. 
effect  of  this  statute, 
generally,  1758,  a. 
superior  servants,  1758,  6. 
servants  in  different  departments,  1758,  0, 
Oregon, 

text  of  statute,  1759. 
effect  of  statute  (act  of  1903),  1759a. 
South  Carolina, 

text  of  Constitution,  1760. 
effect  of  this  provision, 
generally,  1761,  a. 
superior  servants,  1761,  h. 
servants  in  different  departments,  1761,  0. 
Utah, 

text  of  statute,  1762. 
■•onstruction  of  this  provision, 
generally,  1763,  a. 
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superior  servants,  1763,  b. 
servants  in  different  departments,  1763,  o, 
Virginia, 

text  of  Constitution  and  statute,  1764. 
effect  of  these  provisions,  1764a. 
5  9.  Abrogating  defense  of  common  employment. 

as  to  the  constitutionality  of  these  statutes,  2797-2799,  2808,  2841-2844. 
United  States, 

text  of  statute,  1766. 
effect  of  statute,  1767. 
Arl;ansa3, 

text  of  statute,  1768. 
effect  of  this  statute,  1769. 
Colorado, 

text  of  the  statute,  1770. 
effect  of  this  statute,  1771. 
Florida, 

text  of  the  statute,  1772. 
effect  of  this  section,  1773. 
Georgia, 

statute  as  to  railway  service,  1774. 
effect  of  these  sections,  1775. 

provision  declaratory  of  the  doctrine  of  common  employment,  1776. 
Iowa, 

statutory  provisions,  1777. 

what  injuries  are  within  the  purview  of  the  statute,  1778. 
Kansas, 

statutory  provisions,  1779. 

what  injuries  are  within  the  scope  of  the  statute,  1780. 
Minnesota, 

statutory  provisions,  1781. 

what  injuries  are  within  the  purview  of  the  statute. 
Missouri, 

text  of  statute,  1783. 
effect  of  these  provisions, 
generally,  1784,  o. 
"operating"  a  railroad,  1784,  6. 
who  are  vice  principals,  1784,  o. 
who  are  fellow  servants,  1784,  d. 
contracts  limiting  liability  for  injuries,  1784,  e. 
what  are  railroads,  1784,  /. 
where  death  results  from  the  injury,  1784,  g, 
Montana, 

text  of  statute,  1786. 
Nebraska, 

text  of  statute,  1786. 
effect  of  statute,  1787. 


INDEX.  10007 

(References  are  to  aeotiona) 
STATUTES;  TEXT  AND  EFFECT  0¥—{oontinued). 
North  Carolina, 

statutory  provisions,  1788. 
effect  of  statute,  1789. 
North  Dakota, 

text  of  statute,  1790. 
Ohio, 

text  of  statute,  1791. 
Oklahoma, 

text  of  Constitution,  1792. 
South  Dakota, 

text  of  statute,  1793. 
Texas, 

statutes  as  to  railway  service,  1794. 
effect  of  this  statute, 

scope  in  general,  1795,  a. 
■who  are  vice  principals,  1795,  6. 
who  are  fellow  servants,  1795,  o. 
text  of  statute,  1796. 
Wisconsin, 

statutory  provisions,  1797. 
effect  of  these  statutes,  1798. 
later  legislation,  1799. 
effect  of  this  provision,  1800, 
text  of  statute,  1801. 
effect  of  statute,  1801a. 
Wyoming, 

statutory  provisions,  1802. 
Saskatchewan, 

text  of  ordinance,  1802a. 
§  10.  Relative  to  the  safety  and  health  of  employees  in  manufacturing  and  mer- 
cantile   establishiments. 
constitutionality  of  these  statutes,  2856. 
introductory,  1853. 
safety  of  employees,  generally,  1854. 

enactments   relative   to  the   safeguarding  of  moving  machinery   and   other 
dangerous  appliances, 
terms  of  statute,  1855. 
construction  and  effect  of  these  enactments, 
in  general,  1856,  a. 

master's  duty  deemed  to  be  continuous,  1856,  5. 
under  what  circumstances  machinery  must  be  guarded,  1856,  c. 
what  machinery  is  dangerous  so  as  to  require  guarding  or  fencing, 

1856,  d. 
specific  parts  of  machinery  within  the  scope  of  enactments,  1856,  e. 
what  persons  are  within  the  protection  of  the  statute,  1856,  /, 
compliance  with  the  statute,  1856,  g. 
complaint,  1856,  h. 
burden  of  proof,  1856,  t. 


10008  INDEX. 

(References  are  to  sections) 
STATUTES;  TEXT  AND  EFFECT  O'F— {continued). 
other  enactment  relative  to  mechanical  appliances, 
steam  boilers,  1857,  o. 
elevators  and  lifts,  1857,  6. 
means  of  communication,  1857,  o. 
protection  from  electric  currents,  1857,  d. 
enactments  relative  to  dangerous  openings;  lighting, 
terms  of  enactments,  1858. 
construction  and  effect  of  enactments,  1859. 
statutes  prescribing  protection  against  fire, 
terras  of  these  statutes,  1860. 
construction  and  effect  of  these  statutes,  1861. 
statutes  relative  to  the  sanitary  condition  of  place  of  work, 
terms  of  the  enactments,  1862. 
construction  and  effect  of  these  enactments,  1863. 
provisions  specifically  applicable  to  bakeries,  1864. 
statutes  relative  to  meals  of  employees,  1865. 
statutes  requiring  seats  for  female  employees,  1866. 
statutes  relative  to  work  in  tenements;   sweat  shops,  1867. 
places  to  which  the  English  acts  are  applicable, 
in  general,  1868. 
provisions  with  regard   to  manufacturing   establishments   properly   so 

called,  1869. 
places  deemed  to  be  within  the  scope  of  these  provisions, 

premises  within  which  "mechanical  power  is  used  in  any  process," 

1870,  a. 
"premises  wherein  steam,  water,  or  other  mechanical  power  is  used," 

1870,  6. 
"premises  wherein     .     .     .     any  manual  labor  is  exercised     .     .     . 

for  purposes  of  gain,"  1870,  c. 
premises  in  which  "manual  labor  is  exercised  in  adapting  an  article- 

for  sale,"  1870,  d. 
"place  in  the  open  air,"  1870,  e. 
"bleaching  or  dyeing  works,"  1870,  f, 
"shipbuilding  yards,"  1870,  g. 
bottle- washing  works,  1870,  h. 
"tenement  factory,"  1870,  i. 

electrical    stations    for    lighting    any    "street,    public    place,"    etc.,. 
1870,  y. 
provisions  with  regard  to  establishments  other  than  those  in  which  man- 
ufacturing processes  are  carried  on,  1871. 
places  within  the  scope  of  these  provisions, 
"dock,  wharf,  quay,''  1872,  a. 
warehouse,  1872,  6. 
"machinery  used  in  the  process  of  loading  or  unloading  a  ship,"' 

1872,  c. 
"machinery  temporarily  used  for  the  purpose  of  the  construction  of 

a  building,"  1742,  d. 
laundries  carried  on  by  way  of  trade  or  for  purposes  of  gain,  1742,  e> 
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"occupier  of  a  factory,"  when  a  person  is  deemed  to  be,  1743. 
establishments  embraced  within  the  purview  of  American  statutes,  1874. 
establishments  embraced  within  the  purview  of  statutes  in  the  British  colo- 
nies, 1875. 
§  11.  Relative  to  the  safety  and  health  of  employees  on  railroads. 

validity  of  enactments  requiring  safety  appliances  on  railways   considere'a 
with   reference  to  the   apportionment   of   powers  between   the 
Federal  and  state  legislatures,  2800. 
structures  above  or  beside  the  track, 

in  general,  1876,  a. 

warning  signals  at  bridges  and  other  structures  above  the  track,  1876,  6. 
blocking  of  frogs,  guard  rails,  and  switches, 

enactments,  1877,  a. 

construction  and  effect  of  these  enactments,  1877,  6. 
enactments  relative  to  rolling  stock, 

in  general,  1878,  a. 

brakes  and  brake  power,  1878,  &. 

automatic  couplers  on  cars,  1878,  c. 

drawbars,  1878,  d. 

grab  irons,  1878,  e. 

platforms  of  cars,  1878,  f. 

ladders  and  steps,  1878,  g. 

self-dumping  ash  pans  on  locomotives,  1878,  h. 
construction  and  effect  of  these  enactments, 

in  general,  1878a,  a. 

general  rules  of  construction,  burden  of  proof,  1878a,  b. 

interstate  commerce.  Federal  statute,  1878a,  c. 

brakes  and  brake  power,  1878a,  d. 

automatic  couplers,  1878a,  e. 

grab  irons,  1878a,  /. 
competency  of  employees,  1879. 
system, 

in  general,  1880,  a. 

"full  crew"  statutes,  1880,  6. 

constitutionality  of  full  crew  acts,  2857,  a. 
health  of  employees,  1881. 
constitutionality  of  these  statutes,  2857. 
§  12.  Relative  to  the  safety  and  health  of  employees  in  mmea. 
in   general;    constitutional   provisions, 

in  general,  1882,  a. 

general  construction  of  provisions ;  nature  of  duty  imposed,  1882,  6. 

"wilful  violation"  of  the  statute,  1882,  c. 

constitutional  provisions,  1882,  d. 
governmental  control,  1883. 

underground  workings.    Method  of  construction,  1884. 
underground  workings.     Maintenance  of  safe  conditions  in  place  of  work, 

1885. 
mechanical  appliances,  1886. 
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competency  of  employees,  1887. 
system  of  operation,  1888. 
health  of  employees,  1889. 
medical  aid,  1890. 
validity  of  enactments  relative  to  health  and  safety  of  employees  in  mines, 

2858. 
places  within  purview  of  mining  acts,  1891. 
§  13.  Restricting  the  employment  of  women  and  children. 

constitutionality  of  enactments  forbidding  the  employment  of  women  in  cer- 
tain occupations,  2837. 
constitutionality  of  enactments  limiting  the  age  at  which  minors  may  be  em- 
ployed, 2838. 
enactments  relative  to  women,  1895. 
construction  and  effect  of  these  enactments,  1896. 
enactments  relative  to  children,  1898. 
construction  and  effect  of  these  enactments, 
in  general,  1899. 

persons  subject  to  the  statutory  duties  imposed,  1900. 
what  constitutes  "employment"  within  the  meaning  of  the  statutes,  1901. 
descriptions  of  employment  to  which  the  provisions  apply,  1902. 
effect  of  misstatements  concerning  minor's  age,  1903. 
effect  of  parent's  consent  to  illegal  employment  of  minor  child,  1904. 
employment  of  minor  in  violation  of,  as  proximate  cause  of  injury,  1571a. 
§  14.  Miscellaneous  statutes  relative  to  employer's  liability  for  injuries  to  serv- 
ants, 
requiring  railroad  companies  to  transport  foreign  cars,  effect  of,  1078. 
statutory  provisions  restricting  servant's  right  to  abandon  the  employment 

as  affecting  the  doctrine  of  assumption  of  risk,  1201,  d. 
establishing  the  doctrine  of  comparative  negligence,  1229,  e. 
relative  to  appliances  used  in  the  construction  of  buildings,  and  to  com- 
pleted buildings,  1892. 
construction  and  effect  of  these  statutes, 
scaffolds,  1892a,  a. 
hoisting  machine,  1892a,  6. 

guarding  scaffolding  or  dangerous  openings,  1892a,  o, 
construction  of  floors,  1892a,  d. 
relative  to  rural  occupations,  1893. 
relative  to  the  food  of  seamen,  1894. 
prohibiting  contracts  discharging  or   restricting  liability  of  employers  for 

negligence,  1919,  note  9. 
invalidating  contracts  by  which  the  master's  liability  as  defined  by  those 

statutes  is  limited  or  abrogated,  1920,  note  9. 
validity  of  enactments  invalidating  contracts  purporting  to  release  employ- 
ers from  liability  imposed  by  legislature,  2859. 
§  15.  Defenses  available  in  actions  under  statutes  enacted  for  the  benefit  of  serv- 
ants. 
in  general,  1646. 
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assumption  of  risks, 
in  general,  1647. 

ordinary  risks  assumed,  1647,  a. 

possibility  of  future  negligence  on  tlie  part  of  statutory  vice  princi- 
pal, not  a  risk  assumed,  1647,  6. 
extraordinary  risks,  how  far  assumed  in  the  absence  of  express  pro- 
visions on  the  subject,  1647,  c. 
effect  of  express  provisions  with  regard  to  assumption  of  extraor- 
dinary risks,  1647,  d. 
assumption  of  risk  as  a  defense  to  a  breach  of  a  specific  duty,  1647a. 
constitutionality   of   enactments   excluding   defense  of   assumption   of   risk, 

2860. 
contributory  negligence, 
in  general,  1648. 

limits  of  doctrine  that  contributory  negligence  is  bar  to  an  action,  1649. 
constitutionality  of  enactments  excluding  the  defense  of  contributory  negli- 
gence, 2861. 
volenti  non  fit  injuria,  1650. 
§  16.  Miscellaneous  points  relative  to  statutes  affecting  employers'  liability. 
doctrine  of  common  usage  as  test  of  due  care  not  applicable  to  negligent 

breach  of  statute,  944. 
statutory  duty  requiring  dangerous  openings  to  be  guarded  deemed  continu- 
ous, 1859,  note  5. 
assumption  of  risk  of  habitual  violation  of,  1188,  note  1  (a), 
as  affecting  the  burden  of  proof  in  actions  for  personal  injuries  by  servants 

against  their  masters,  1610. 
affecting  the  burden  of  proof  in  action  by  servants  for  personal  injuries,  1606. 
master's  breach  of  statutory  duty  as  proximate  cause  of  ensuing  injury,  1583, 

note  8   (b),   (bb) ;  1570,  note  5  (a), 
proximity  of  cause  where  injured  minor  is  employed  in  contravention  of 

statute,  1571a. 
on  what  footing  these  statutes  are  construed,  1641a. 
for  what  acts  of  coservants  an  employer  is  liable,  1642. 
when  the  statutory  right  of  action  accrues  and  is  terminated,  1643. 
necessity  of  proving  knowledge  on  the  defendant's  part,  1644. 
§  17.  Relative  to  apprentices. 

relative  to  service  under  apprenticeship  as  a  means  of  gaining  settlement 

under  poor  laws,  2063. 
validity  of  enactments  relating  to  apprentices,  2873. 
requiring  indentures  of  apprenticeship  to  be  recorded,  2100,  note  6. 
relative  to  the  binding  of  poor  children  in  England,  2102. 
American  and  colonial  enactments  relative  to  the  binding  of  poor  children 

by  state,  county,  or  municipal  officers,  2105. 
American  and  colonial  enactments   relative  to  the  binding  of  children  by 

courts  or  court  officials,  2108. 
relative  to  the  binding  of  poor  children  by  or  to  charitable  or  reformatory  in- 
stitutions, 2111. 
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relative  to  criminal  liability  of  master  for  failure  to  supply  food  and  lodging 

to  apprentice,  2157,  c. 
relative  to  the  education  of  apprentice,  2158. 
enactments  relative  to  the  remuneration  of  apprentices,  2167. 
providing  remedies  for  breach  of  contract  of  apprenticeship,  2192,  2193-2193c. 
§  18.  Relative  to  enticement,  etc. 

relating  to  harboring  and  enticement,  2614. 

forbidding  laborer  under  contract  of  employment  to  labor  for  another  per- 
son, 2620. 
§  19.  Relative  to  liability  of  master  for  torts  of  servants. 
embodying  the  principle  respondeat  superior, 

enactments  applicable  to  all  classes  of  employers,  2261. 
— to  railroad  companies,  2262. 
— to  owners  of  horse  drawn  vehicles,  2263. 

— enactments  relative  to  liability  for  damages  by  loss  of  life,  2264. 
statutes  imposing  liability  upon  parents  for  torts  of  their  children,  2271. 
validity  of  enactments  embodying  the  doctrine  of  respondeat  superior,  2874. 
effect  of  statutes  relative  to  bills  of  lading  upon  master's  liability  for  fraud 

of  servant,  2389. 
relating  to  the  civil  liability  of  master  in  respect  of  criminal  acts  of  servants, 

2486. 
civil  liability  of  master  in  respect  to  violation  of  penal  statute  by  servant, 
in  general,  2495. 

English  and  colonial  decisions,  2496. 
American  decisions,  2497. 
§  20.  Statutes  hearing  upon  the  right  of  labor  to  orga/nize, 

validity  of  statutes  passed  for  the  benefit  of  organized  labor,  2801,  2862- 

2865. 
against  conspiring  to  fix  price  of  commodity  not  violated  by  labor  organiza- 
tion, 2747. 
against  conspiring  to  commit  any  act  injurious  to  trade  or  commerce,  viola- 
tion of,  by  labor  organization,  2747. 
statute  punishing  conspiracy  to  oppress  and  intimidate  citizens  of  the  United 
States  in  exercise  of  constitutional  rights  not  violated  by  re- 
striction of  right  to  organize  labor  union,  2746. 
for  protection  of  labor  organizations,  construed,  2749. 

permitting  worlimen  to  organize,  do  not  relieve  them  from  liability  for  unlaw- 
ful interference  with  rights  of  others,  2746. 
effect  of  statutes  permitting  workmen  to  combine,  upon  legality  of  boycot- 
ting, 2740. 
upon  legality  of  strikes  and  acts  in  furtherance  thereof,  2713. 
permitting  combinations  of  employees  to  maintain  or  advance  wages,  will 
not  justify  coercion  or  intimidation,  2702. 
§  21.  Statutes  relating  to  interference  mth  employment. 

punishing  interference  with  another's  employment,  2693. 
legalizing  interference  with  another's  employment,  scope  and  effect  of,  2688. 
punishing  interference  with  one's  employees,  considered  as  a  wrong  to  the 
employer,  summarized  and  construed,  2716. 


INDEX.  10013 

(References  are  to  sections) 
STATUTES;  TEXT  AND  EFFECT  OV—{continiied). 

§  22.  Statutes  hewing  a  hearing  upon  strikes,  or  acts  done  in  furtherance  thereof. 
effect  of  statutes  permitting  workmen  to  organize,  upon  legality  of  strikes 

and  acts  in  furtherance  thereof,  2713. 
against  conspiring  in  restraint  of  trade  not  violated  by  combination  to  strike, 

2716. 
relating  to  picketing,  summarized  and  construed,  2706,  6. 
against  combination  to  do  harm  for  harm's  sake  not  violated  by  employment 

of  assault  and  duress  in  furtherance  of  strike,  2702. 
punishing  refusal  of  carrier  to  accept  property  for  transportation,  whether 
violated   where   refusal   due   to   strike   preventing   forwarding, 
2758. 
§  23.  Statutes  having  a  bearing  upon  boycotts,  or  acts  done  in  furtherance  there- 
of. 
effect  of  statutes  permitting  workmen  to  combine,  upon  legality  of  boycott, 

2740. 
against  combinations  to  boycott,  2743. 

violated  by  refusal  to  handle  material  supplied  by  certain  person,  2743. 
against  conspiring  to  prevent  another  from  exercising  lawful  calling  not  vio- 
lated by  circulation  of  request  to  public  not  to  patronize,  2726. 
distribution  of  circulars  and  posting  of  placards  as  violation  of,  2743. 
against  compelling  anyone  to  do  or  abstain  from  doing  what  he  may  lawfully 

do,  violation  of,  by  boycott,  2743. 
against  using  mails  to  defraud,  violation  of,  by  sending  boycott  circulars, 

2743. 
against  conspiring  to  commit  offense  against  United  States,  violated  by  con- 
certed refusal  of  railroad  employees  to  handle  property  belong- 
ing to  connecting  road,  2737. 
§  24.  Statutes  relative  to  union  labels. 
validity  of  these  statutes,  2866. 
for  the  protection  of  union  labels,  construed,  2786. 

New  York  statute  protecting  trademarks,  applicability  to  union  labels,  2784. 
Federal  statute  protecting  trademarks,  applicability  of  to  union  labels,  2784. 
§  25.  Liberal  or  strict  construction  of. 

statutes  relating  to  the  priority  of  claims  for  wages, 
English,  Scotch  and  Colonial  acts,  711,  a. 
United  States  bankruptcy  acts,  717. 
statutes  affording  a  preference  to  wages  in  the  administration  of  decedents' 

estates,  745. 
statutes  affording  a  preference  to  claims  for  wages  in  certain  contingencies, 

727,  a. 
statutes  affording  priority  to  clalJis  for  wages,  751,  a. 
statutes  affording  privilege  of  wages  under  the  civil  law, 

Louisiana  statutes,  765,  a. 
statutes  declaring  stockholders  to  be  individually  liable  for  wages  of  employ- 
ees, 771,  a. 
statutes  enacted  especially  for  the  protection  of  servants  employed  by  inde- 
pendent contractors,  782. 
statutes  relative  to  the  seizure  of  wages  by  judicial  process,  798,  a. 
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statute  permitting  claims  for  labor  to  be  enforced  against  exempt  property, 

818,  a. 
truck  acts  and  other  statutes  designed  to  secure  the  payment  of  the  full 

amount  of  wages  earned,  827,  a;  832. 
statutes  relating  to  the  payment  of  wages  at  certain  times,  854,  a. 
statutes  regulating  the  payment  of  wages  in  case  the  employment  is  terminat- 
ed by  act  of  one  or  the  other  of  the  parties,  860,  6. 
statutes  enabling  employees  to  recover  attorneys'  fees  and  special  penalties 

in  actions  for  wages,  868,  a. 
statutes  enacted  specially  for  benefit  of  servants,  generally,  1641a. 
employers'  liability  acts,  1666. 
statutes  requiring  dangerous  machinery  and  appliances  to  be  guarded,  1856, 

notes  4-6. 
statutes  requiring  safety  appliances  on  rolling  stock  of  railroads,  1878a,  6. 
statute  relative  to  protection  against  fire,  1861,  note  3. 
statutes  relative  to  the  health  and  safety  of  employees  in  mines,  1882,  6; 

1885,  note  45 ;  1886,  notes  3,  4. 
statutes  relative  to  appliances  used  in  the  construction  of  buildings,  1892a,  a. 
statute  relative  to  enticement  and  harboring,  2614,  note  29. 
with  reference  to  employees  included  within  the  purview  of  statutes  regard- 
ing the  obligations  of  masters, 
English  and  colonial  bankruptcy  and  insolvency  acts,  1942,  6. 
United  States  bankruptcy  acts,  1943,  6. 

other  American  statutes  giving  priority  to  claims  for  wages,  1944,  6. 
statutes  granting  preference  to  wages  in  the  administration  of  deced- 
ents' estates,  1950,  6. 
statutes  in  civil  law  jurisdictions, 
Louisiana,  1951,  6. 
Quebec,  1952,  o. 
statutes  imposing  upon  shareholders  personal  liability  for  wages,  1953, 6. 
statutes  imposing  upon  principal  employers  liability  for  wages  of  serv- 
ants of  contractors,  1956,  a. 

STATUTORY  DUTIES. 

regarded  as  nondelegable,  1495, 
See  also  Statutes. 

STEAM. 

master's  liability  for  defects  in  appliances  involving  the  use  of,  977,  note  1 

(b). 
master's  liability  for  injuries  caused  by  defects  in  vessels  subjected  to  the 

pressure  of  steam,  991. 
duty  of  master  to  warn  servants  of  transitory  dangers  from,  1112,  notes  7,  8. 
imputed  knowledge  of  servant  as  to  the  risks  caused  by  the  condensation  of 

steam,  1315,  note  3   (aa). 
imputed  knowledge  of  servant  as  to  risks  caused  by  steam  pressure,  1315, 

note  3   (t). 
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imputed  knowledge  of  servant  as  to  risks  from  explosions  resulting  from 
steam  generated  by  heated  metals,  1314,  note  2  (jj)  ;  1316,  note 
1   (h). 
liability  of  master  for  act  of  engineer  in  permitting  steam  to  blow  off  so  as  to 
frighten  horses  or  other  animals,  2302,  notes  13,  20. 

STEAM  BOILERS. 
See  Boilers. 

STEAM  ENGINES. 

imputed  knowledge  of  servant  of  risks  due  to  the  operation  of  steam  engines, 
1323,  note  1  (x). 

STEAM  SHOVELS. 

imputed  knowledge  of  servant  of  risks  due  to  the  operation  of  steam  shovels, 
1323,  note  1  (v). 

STEP  PARENT. 

presumption  that  services  rendered  to  stepfather  or  stepmother  were  gratui- 
tous, 583,  note  5  (g). 

presumption  that  services  rendered  to  stepchildren  were  gratuitous,  583, 
note  5  (h). 

STEPS. 

master's  liability  for  injuries  caused  by  defects  in,  996,  note  1   (h). 
with  what  frequency  inspections  should  be  made,  1060,  note  2   (j). 

STOCK. 

See  Animals. 

STOCKBROKER. 

reasonableness  of  restrictive  stipulations  in  contract  of  employment,  307, 
note  1  (g). 

STOCKHOLDERS. 

the  fact  that  servant  is  stockholder  of  corporation  wiU  not  prevent  suit  for 

injuries,  844,  note  3. 
See  also  Corporations. 

STORES. 

employees  of,  as  fellow  servants,  1423,  note  1  (o). 

STRAINING. 

assumption  of  risk  by  servant  of  overstraining  muscles  in  attempting  to 

lift  heavy  objects,  1163,  note  3. 
liability  of  master  for  injuries  to  servant  from  overstraining,  1166,  note  3. 
of  muscles  as  accident  imder  English  compensation  act,  1805. 

STRANGERS. 

See  Third  Person. 

STREET  RAILROAD. 

master's  liability  for  defective  street  cars,  987,  note  1   (d). 
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motorman  as  employee  in  control  of  the  movements  of  a  train  under  the 

employers'  liability  acts,  1708,  note  16a. 
motorman  as  fellow  servant  of  a  car  starter  under   the   Missouri  fellow 

servant  act,  1784,  note  20. 
car  starter  as  fellov?  servant  of  motorman  under  the  Missouri  fellow  servant 

act,  1784,  note  20. 
statutes  requiring  vestibules  on  street  cars,  1881,  notes  3,  4. 
constitutionality  of  these  statutes,  2857,  6. 
as  "railroads"  under  statutes  pertaining  to  railroads, 
under  the  employers'  liability  acts,  1710. 
under  the  Virginia  Constitution  modifying  the  fellow  servant  rule,  1764, 

note  1. 
under  the  Georgia  fellow  servant  act,  1775,  note   1. 
under  the  Iowa  fellow  servant  act,  1777,  note  3. 
under  the  Minnesota   fellow  servant  act,  1781. 
under  the  Missouri  fellow  servant  act,  1784,  note  22. 
under  the  North  Carolina  fellow  servant  act,  1789,  note  10. 
motorman  not  a  "driver"  within  the  Missouri  respondeat  superior  statute, 

2264,  note  14. 
liability  of  master  for  torts  of  servants  to  persons  to  whom  he  owes  no 

contractual  duty,  2306. 
ejection  of  trespasser  from  street  car  by  motorman,  2356,  d. 
ejection  of  trespasser  from  street  car  by  car  greaser,  2356,  e. 
liability  of  passenger  for  procuring  discharge  of  conductor  by  complaining 
against,  2680. 

STRICT  OR  LIBERAL  CONSTRUCTION. 
See  Statutes,  §  25. 

STRIKE   BENEFITS. 

payment  of,  in  aid  of  strike,  2705. 

injunction  against  payment  of,  2715,  a,  2715,  e. 

STRIKE  ORDER. 

may  amount  to  intimidation,  2702. 

STRIKE  PAY. 

See  Strike  Benefits. 

STRnCES. 

for   general   principles  governing  the   legality   of   strikes,   see   Interference 
with  Another's  Business  or  Employment. 
%  1.  In  general, 

definition  and  attributes,  2G97. 
nature  of  right  invaded  by,  2696. 
the  right  to  strike, 
generally,  2698. 
strike  not  per  se  unlawful,  2698. 

even  though  eflTect  is  to  cause  loss  to  employer,  2698. 
legality  depends  upon  means  or  object,  2698. 
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lawful  purpose  does  not  render  strike  lawful  where  improper  means  em- 
ployed, 2698. 
where  strike  involves  breach  of  contract,  2699. 
purposes  for  which  may  be  undertaken,  generally,  2700. 

to  compel  employer  to  enter  into  closed  shop  agreements,  2751. 
right  of  employees  to  communicate  to  employer  reasons  for  quitting,  2608. 
right  of  strikers  to  present  agreement  to  employer  for  signature,  2707. 
means  by  which  strike  may  be  made  effective, 
in  general,  2701. 

may  persuade  others  to  join  union,  2704. 
acts  of  a  coercive  character,  2702. 

not  justified  as  act  of  competition,  2711. 
advice  and  persuasion, 

where  person  persuaded  is  under  contract,  2703,  a. 
where  no  breach  of  contract  is  involved,  2703,  6. 
offers  of  money  or  traveling  expenses,  2704. 
payment  of  strike  benefits,  2705. 
picketing, 

generally,  2706,  u-. 
under  statutes,  2706,  6. 
injunctions  against,  2715,  e. 
camps,  2707. 
parades,  2707. 

banners  or  placards  announcing  pendency  of  strike,  2707. 
posting  names  of  contributors  to  strike  fund  and  of  those  who  refuse  to 

contribute.  2707. 
strikers  may  state  grievances,  2707. 
may  present  cause  to  public  in  newspapers,  2707. 
in  circulars,  2707. 
lawfulness  of,  as  affected  by  existence  of  receivership,  2708. 
as  an  unlawful  interference  with  interstate  commerce,  2709. 
as  an  obstruction  of  the  mails,  2709. 

right  of  employer  to  complain  of  operation  of  union  by-laws,  2710. 
interference  with  employer  as  an  exercise  of  the  right  of  competition,  2711. 
exaction  of  money  from  employer  as  condition  of  not  calling  or  continuing 

strike,  2712. 
■effect  of  statutes  permitting  workmen  to  organize,  2713. 
remedies  of  persons  aggrieved, 
civil  suits,  2714. 

parties  liable  for  unlawful  conduct  of  strikers,  2714. 
injunctive  relief, 

right  to,  in  general,  2715,  a. 

against  attempt  to  induce  workmen  to  strike  in  violation  of  con- 
tract, 2699. 
considerations  affecting  complainant's  right  to  relief,  2715,  h. 
persons  who  may  maintain  bill,  2715,  c. 
parties  against  whom  injunction  granted,  2715,  d. 
M.  &  S.  Vol.  VIII.— 627. 
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extent  of  relief,  2715,  e. 
contempt,  2715,  /. 
criminal  liability,  2716. 

effect  of  statutes  permitting  combinations  of  workmen,  2713. 
violation  of  statute  declaring  it  unlawful  to  conspire  to  prevent  another 
from  exercising  his  trade  or  calling,  by  combining  to  procure 
discharge  of  obnoxious  foreman  by  threat  to  strike,  2693,  d. 
by  combining  to  prevent  objectionable  person  from  obtaining  work 
by  threat  to  strike,  2093,  d. 
offense  of  inciting,  prior  to  or  during  reference  to  arbitration,  under  Ca- 
nadian act,  2716,  2781. 
absence  of  malice  or  ill-will  as  justifying  strike  in  breach  of  contract,  2699. 
whether  purpose  for  which  strike  instituted  is  a  justification,  a  question  of 

law,  2700. 
good  faith  in  undertaking  strike  probably  a  question  of  fact,  2700. 
not  justified  by  belief  that  agreement  with  union  for  arbitration  is  being 

evaded,  2699. 
ordering  of,  may  constitute  contempt  of  injunction  against  boycott,  2742,  e. 
procuring  one's  discharge  by  threat  to  strike,  2666. 

liability  of  union  obtaining  another's  discharge  by  threatening  strike,  2681, 
2682. 
§  2.  Effect  of,  on  liability  for  nonperformance  of  duty  or  contract  ohligation, 
introductory,  2754. 
contract  obligations  generally,  2755. 
duty  to  prevent  escape  of  electricity,  2756. 
duty  of  carrier  to  protect  passengers  from  strikers,  2767> 
duties  of  common  carriers, 
to  furnish  facilities,  2758. 
to  preserve  shipment  from  loss,  2759. 
to  transport  without  delay, 
generally,  2760,  a. 

mere  refusal  of  employees  to  work,  2760,  6. 
violence  or  intimidation,  2760,  o. 
strike  on  connecting  line,  2760,  d. 
to  transport  without  deviation,  2761. 
duty  as  to  telegrams,  2762. 

duty  or  obligation  to  load  or  unload  vessel,  2763. 

construction  and  effect  of  contractual  provisions  against  liability  for  per- 
formance occasioned  by  strikes, 
generally,  2764,  a. 

to  what  interruptions  strike  clause  applies,  2764,  6. 
conduct  of  party  as  affecting  right  to  benefit  of  strike  clause,  generally 
2764,  c. 
right  of  contractor  to  protection  of  strike  clause  where  strike  caused 

by  reduction  of  wages,  2764,  c. 
strike  clause  will  not  protect  contractor  where  strike  results  from 
personal  quarrel  with  union  official,  2764,  o. 
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STRUCTURES. 

person  exercising  limited  degree  of  control  over  servants  'working  on  build- 
ings not  necessarily  master,  25  note  2  (f). 
master's  liability  for  defects  in,  978,  996. 
assumption  of  risks  from  defective  structures,  1180,  note  1   (m) ;  1187,  note 

1  (i). 

going  onto  an  insecure  structure  as  contributory  negligence,  1251   ( 3 ) . 
imputed  knowledge  of  servant  of  risks  arising  in  the  erection  or  demolition 

of  buildings  or  other  structures,  1315,  note  3  (jj),  (kk). 
duty  of  servant  to  inspect,  1334,  note  1  (j). 

duty  to  furnish  safe,  nondelegable,  1497,  note  7   (f)  ;  1498,  note  6   (j). 
dangers  arising  from  the  changing  conditions  of  buildings  in  the  course  of 

erection  as  details  of  the  work,  1543,  note  1  (d). 
dangers  arising  from  the  demolition  of  buildings  as  incident  to  the  details 

of  the  work,  1543,  note  1   (e). 
what  are  structures  in  the  course  of  demolition  within  the  meaning  of  the 

employers'  liability  acts,  1672,  6. 
what  are,  under  statutes  relative  to  safety  of  appliances  used  in  the  erec- 
tion of,  1892a,  note  19. 
liability  of  master  for  negligence  of  servant  engaged  in  work  on,  to  person 

to  whom  he  owes  no  contractual  duty,  2319. 
liability  of  master  for  negligence  of  servant  engaged  in  the  demolition  of 

buildings,   to   person  to  whom   he   owes   no   contractual   duty, 

2319. 

SUBORNATION  OF  PERJURY. 

civil  liability  of  master  in  respect  of  subornation  of  perjury  by   servant, 
2494. 

SUBROGATION. 

to  the  statutory  preference  of  claims  for  wages,  715,  724,  737a,  768. 

SUMMONS. 

waiver  of  irregularity  in  service  of,  in  actions  under  the  employers'  lia- 
bility acts,  1734. 

SUNDAY. 

validity  of  contracts  made  on,  126,  a. 

validity  of  contract  for  work  to  be  done  on,  126,  &. 

duty  of  servant  to  work  upon, 

as  affected  by  custom,  290,  notes  7-9. 

as  affected  by  doctrine  that  Sunday  is  a  dies  non,  290,  note  10. 

as  affected  by  statute,  290,  notes  11,  12. 
no  recovery  of  money  paid  as  remuneration  for  work  performed  on,  447. 
recovery  of  wages  for  extra  work  performed  on,  555,  c. 
recovery  of  wages  for  work  done  upon  week  days  under  contract  made  on 

Sunday,  570,  note  4. 
servant's  performance  of  labor  on,  in  violation  of  statute,  as  contributory 

negligence,  1240,  notes  2-6a. 
personal  liability  of  servant  for  violation  of  Sunday  laws,  2584,  note  4. 


10020  INDEX. 

{Referoices  are  to  sections) 

SUNDAY—  ( continued ) . 

personal  liability  of  servant  for  violation  of  Sunday  law  by  selling  intoxi- 
cating liquors,  2581,  note  15. 
constitutionality  of  Sunday  laws,  2811,  2881. 

SUNSTROKE. 

as    accident    under    the    English    compensation    act,    1805. 

SUPERINTENDENCE. 

master's  duty  to  furnish,  1111,  note  17. 

acts  constituting  negligence  in  the  exercise  of  superintendence, 

adoption  of  improper  method  of  doing  the   work   in  hand,   1690,  note 

1  (a). 
giving  improper  directions  in  respect  to  particular  details  of  the  worlf, 

1690,  note  1   (b). 
failure  to  furnish  proper  appliances,  1690,  note  1   (c). 
employing  servants  not  competent  for  the  worlc  to  be  done,  1690,  note 

1    (d). 
allowing  abnormally  dangerous  conditions  to  exist  in  a  place  of  work, 

1690,  note  1  (e). 
failure    to   give    instructions    under    circumstances    which    indicate    the 

propriety  of  doing  so,  1690,  note  1  (f). 
failure  to  warn  as  to  existence  of  abnormal  danger,  1690,  note  1   (g), 
violation  of  rules  promulgated  by  the  master,  1690,  note  1   (h). 
starting  machinery  negligently,  1690,  note  1    (i). 
negligence  in  respect  to  the  exercise  of  functions  of  control  as  contributory 
negligence,  1260,  1261. 

SUPERINTENDENT. 

master's  duty  to,  in  respect  to  furnishing  safe  place,  etc.,  899,  notes  2,  3. 

right   of,  to  recover  for   injuries  due   to   negligence  of   subordinates,   1795, 
note  11. 

master's  duty  to  provide,  in  ease  of  dangerous  work.  111],  note  17. 

knowledge  of,  imputed  to  the  master,  1052,  a. 

authority  of,  to  promise  to  repair,  1344,  note  2. 

application  of  fellow-servant  rule  where  superior  servant  is  injured  by  neg- 
ligence of  subordinate,  1447,  note  10;  1412a. 

liability  of  master  for  acts  done  by  superintendents  while  participating  in 
the  work,  1691. 

fact  that  employee  receives  higher  wages  than  ordinary  employees  as  af- 
fecting status  under  employers'  liability  act,  1683,  note  7. 

effect  of  statutes  abrogating  fellow  servant  rule  upon  right  of  superintend- 
ent or  superior  servant  to  recover,  1795,  note  40. 

liability  of  employer   for  negligence   of  deputy   superintendents   under   em- 
ployers' liability  acts,  1688. 

•who  is,  under  the  employers'  liability  acts, 

English,  New  York,  Massachusetts,   and  Colorado  acts,   1683. 

Alabama   act,   1684. 

Canadian  and  Australian  acts,  1685. 
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SUPERIOR  SERVANTS. 

knowledge  of,  imputed  to  the  master,  1052,  note  5. 
duty  of  superior  servant  to  inspect,  generally,  1330,  note  2. 
application  of  fellow-servant  rule  where  superior  servant  is  injured  by  neg- 
ligence of  subordinate,  1412a,  1447,  note  10. 
right  of,  to  recover  for  injuries  due  to  negligence  of  subordinates,  1795,  notes 

11,  32. 
statutes  requiring  supervision  of  work  in  mines,   1887,  note  11. 
who  are,  under  statutes  modifying  the  fellow  servant  rule, 
Arkansas,  1751,  a. 
Mississippi,  1754,  a. 
Ohio,  1758,  6. 
South  Carolina,  1761,  6. 
Utah,  1763,  6. 
status  of,  while  performing  manual  labor,  1795,  note  30. 
personal  liability  of,  for  torts  of  their  subordinates,  2592. 
See  also  Fellow  Servants;  Superintendent. 

SUPERVISION. 

master's  duty  to  provide,  1111,  note  17. 

SUPPORT. 

improperly  using  appliances  for  support  of  servant's  person  as  limiting 
master's  obligations  in  respect  thereto,  921,  note  4  (b). 

SURFACE. 

imputed  knowledge  of  servant  as  to  risks  relative  to  slippery  surfaces, 
1313,  note  1  (j);  1314,  note  2  (f ) ;  1315,  note  3  (h) ;  1318,  note 
1   (h);  1323,  note  1   (i). 

SURGEON. 

See  Physician. 

SURVIVAL. 

of  statutory  preference  of  claims  for  wages  against  estate  of  deceased  em- 
ployer, 738. 

of  cause  of  action  under  the  Federal  employers'  liability  act,  1707,  notes 
10-12. 

of  cause  of  action  under  the  Missouri  fellow  servant  act,  1784,  g. 

of  father's  cause  of  action  for  loss  of  child's  services  at  common  law,  2033, 
note  13. 

SUSPENSION  OF  BUSINESS. 

as  occurrence  calling  the  statutory  preference  for  wages  into  operation,  730, 
6,  c. 

S\\']':AT  SHOPS. 

statutes  relative  to  work  in,  1867. 

SWEEPER. 

in  roundhouse  not  "operating"  railroad,  1778,  note  4  (6). 
See  also  Railroads,  §  9. 

S^'\^TCKES. 

See  Railroads,  §  13. 
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SWITCHMAN. 

See  Railroads,  §  9. 

SWITZERLAND. 

availability  of  defense  of  common  employment,  1991,  e. 

SYMPATHETIC  STRIKE, 
lawfulness  of,  2700. 

SYMPATHY. 

as   basis   of   justification   for   interference   with   another's   business   or   em- 
ployment, 2660. 

SYSTEM. 

§  1.  In  general. 

analysis  of  master's  duty  to  see  that  instrumentalities  are  so  used  that  the 

servant  will  not  be  exposed  to  unnecessary  dangers,  901. 
imputed  knowledge  of  servant  as  to  risks  caused  by  the  use  of  a  defective 

system  of  work,  1323,  note  1  (ii). 
duty  of  servant  to  inquire  in  respect  to  the  system   employed  by  master, 

1334,  note  1    (ff). 
defective  system  as  proximate  cause  of  servant's  injury,  1570,  note  5    (f). 
duty  of  master  as  to  methods  of  work  under  the  civil  law,  1979. 
§  2.  Duty  of  master  to  conduct  the  btisiness  upon  a  safe  system, 
duty  considered  without  reference  to  formal  rules, 

master  bound  to  see  that  the  instrumentalities  are  properly  used,  1110. 

application  of  this  doctrine  to  specific  cases,  1111. 

duty  to  warn  the  servant  in  regard  to  transitory  and  sporadic  dangers, 

1112. 
limits  of  this  duty,  1113. 
duty  to  formulate  rules  regarding  the  manner  in  which  the  work  is  to  be 
done, 
in  general,  1114. 

limits  of  the  duty  to  promulgate  rules,  1115. 
relation  of  this  duty  to  that  of  instruction,  1116. 
common  usage  as  a  test  of  the  performance  of  the  duty,  1117. 
habitual  practice,  how  far  a  legal  siibstitute  for  a  rule,  1118. 
duty  to  bring  the  rules  to  the  notice  of  the  servant,  1119. 
duty  to  enforce  the  rules  promulgated,  1120. 
construction  and  meaning  of  rules,  1121. 
rules   prescribed   must   be   definite  and   intelligible,    1122. 
performance  of  the  duty  in  specific  cases, 

operation   of   trains   considered  with   reference   to   the   safety   of   train 
crews, 
in  general,  1123,  o. 

rules  as  to  the  meeting  of  trains,  1123,  6. 

rules  as  to  notifying  the  crews  of  regular  trains  regarding  the  posi- 
tion of  other  trains  of  the  same  class,  1123,  c. 
rules  as  to  the  operation  of  trains  not  provided  for  in  the  r^ular 
time  tables,  1123,  d. 
— of  employees  engaged  in  track  work,  1124. 
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— of  car   repairers,   1125. 
— of  employees  working  in  yards,  1126. 
automatic  and  unauthorized  movements  of  cars,  1127. 
track,  repairing  as  it  affects  the  safe  operation  of  trains,  1128. 
loading   of    cars,    1129. 

work  in  concerns  other  than  railways,  1130. 
when  a  rule  is  binding  upon  a  servant, 
introductory  statement,  1131. 
no  rule  deemed  to  be  binding  unless  it  is  brought  to  the  knowledge  of 

the  servant,  1132. 
when  a  servant  is  deemed  to  have  knowledge  of  a  rule,  1133. 
reasonableness,   1134. 

rules  making  servants  the  insurers  of  their  own  safety,  1135. 
rules  requiring  the  servant  to  examine  the  appliances  used  by  him,  1136. 
conflict  between  the  obligation  of  a  rule  and  other  duties,  1137. 
conflict  of  rules,  when  inferable  from  the  master's  acquiescence  in  their 

violation,  1138. 
rationale  of  the  doctrine  of  waiver,  1139. 

waiver  considered  with  reference  to  an  express  agreement  to  obey  the 
rules,  1140. 
duty  to  frame  rules  and  regulations  for  conduct  of  business,  nondelegable, 

1504. 
duty  to  bring  rules  and  regulations  to  knowledge  of  employees,  nondelegable, 

1505. 
duty  to  carry  out  regulations,  nondelegable,  1506,  1507. 


TAILOR. 

reasonableness  of  restrictive  stipulations  in  contract  of  employment,   307. 
note  1   (m). 

TANK. 

master's   liability  for   defects   in   tank   subject   to   air   pressure,   977,   note 
1   (o). 

TEAMSTER. 

liability  of  master  for  negligence  of,  to  person  to  whom  he  owes  no  con- 
tractual duty,  2312,  d. 

TELEGRAM. 

liability  of  master  for  negligence  of  servant  in  transmitting  telegraph  mes- 
sages, to  person  to  whom  he  owes  no  contractual  duty,  2317. 
duty  of  telegraph  company  to  transmit,  as  affected  by  strike,  2762. 

TELEGRAPH  COMPANY. 

liability  to  statutory  penalty  for  not  receiving  and  transmitting  message, 
as  affected  by  strike,  2762. 


10024  IXDKX. 

{References  are  to  sections) 
TELEGRAPH  COMPANY—  {conti nued ) . 

duty  to  transmit  telegrams  as  affected  by  strike,  2762. 

liability  of  for  interfering  with  another's  employment  by  exercising  con- 
tractual right  to  say  who  shall  be  employed  on  leased  wire,  2673. 

TELEGRAPH  OPERATORS. 
See  Railroads,  §  9. 

TELLTALES. 

railroad  company's  liability  for  defective,  985,  note  7. 

statutes  requiring,  at  bridges  and  other  structures  above  the  track,  1876,  6. 

See  also  Railroads,  §  16. 

TEMPORARY  FORGETFULNESS. 

exception  to  rule  that  due  care  is  tested  by  the  servant's  knowledge  sug- 
gested in  cases  of  a  temporary  forgetfulness  of  a  known  dan- 
ger, 961. 

contributory  negligence  negatived  on  account  of,  1266,  1267. 

TEMPORARY  INJUNCTION. 

grant  of,  in  strike  injunction  cases,  2715,  note  1    (c). 

TEMPORARY  SUPERVISING  EMPLOYEES. 

status  of  temporary  supervising  officials  as  vice  principals  or  fellow  serv- 
ants, 1435. 

status  of  temporary  substitute  for  foreman  under  the  employers'  liability 
acts,  1695. 

TENANCY. 

See  Landlord  and  Tenant. 

TENANTS. 

See  Landlord  and  Tenant. 

TENEMENT  FACTORY. 

what  is,  under  the  English  Factory  Act,  1870,  i. 

TENEMENTS. 

statutes  relative  to  work  in,   1867. 

TENNESSEE. 

status  of  servant  receiving  share  of  profits,  69,  note  1. 

doctrine  of  constructive  service  in,  404,  note  1. 

doctrine  that  one  member  of  a  family  may  recover  for  services  rendered  to 

another  upon  proof  either  of  an  express  or  an  implied  contract, 

597,  note  1. 
assumption  of  extraordinary   risks   inferred  from  knowledge  thereof,   1182, 

note  1. 
doctrine  of  comparative  negligence,  1229,  6. 
mining   overseer   employed    pursuant  to    statute   as    fellow    servant,    1435a, 

note  2. 
certified  mine  official  as  fellow  servant,   1435a,  note  13. 
summary  of  decisions  as  to  superior  servant  doctrine,  1478. 
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TENNESSEE—  ( continued ) . 

theory   that  master   is   never   liable   for  negligence   in   regard  to   inspection 

and  repair,  1549,  note  1. 
doctrine  that  knowledge  of  master  of  the  dangerous  conditions  must  be  ex- 
pressly charged  in  the  complaint  against  him  for  personal  in- 
juries to  servant,  1628,  note  3. 
necessity  of  averment  of  servant's  ignorance  of  the  dangerous  conditions  in 

his  action  for  personal  injuries,  1629,  note  2. 
liability  of  master  for  wilful  torts  of  his  servant,  2239a,  note  2. 
liability  of  carrier  for  wilful  tort  of  servant  on  passenger,  2438. 
rule  as  to  nonliability  for  exemplary  damages  in  action  against  master  for 

tort  of  servant  in,  2553,  note  2. 
rule  as  to  general  liability  for  exemplary  damages  in  action  against  master 

for  tort  of  servant,  2555,  note  1. 
statutes, 

as  to  constitutionality  of  these  statutes,  see  Constitutional  Law. 
relative  to  the  assignment  of  wages,  664. 
creating  absolute  lien  for  wages,  750. 

declaring  stockholders   to   be   individually  liable  for  the  wages   of   em- 
ployees,  770. 
relative  to  the  attachment  of  future  wages,  794. 
providing  for  an  exemption  of  earnings,  797. 

designed  to  secure  the  payment  of  the  full  amount  of  wages  earned,  831. 
regulating  the  computation  of  wages  in  mines,  840. 
requiring  the  payment  of  wages  at  certain  times,  853. 
relative  to  the  working  hours  of  women  and  children,  887. 
relative  to  the  safeguarding  of  moving  machinery  and  other  dangerous 

appliances,   1855. 
relative  to  the  safeguarding  of  dangerous  openings  and  the  lighting  of 

place  of  work,  1858. 
regulating  sanitary  conditions  of  place  of  work,  1862. 
requiring  seats  for  female  employees,  1866,  note  2. 
requiring   vestibules   on   street   cars,    1881,   note   3. 
relative   to   the   health   and    safety   of   employees   in   mines,   1883-1885. 

1887,   1888. 
restricting  the  employment  of  children,  1898. 

requiring  indentures  of  apprenticeship  to  be  recorded,  2100,  note  6. 
relative   to   the   binding  of   children   by  courts   or   court  officials,   2108. 
providing  for  the  release  of  master  or  apprentice,  2193. 
relative  to  enticement  and  harboring,  2614. 

TERMINAL   RAILROADS. 

applicability   of   fellow   servant   rule   where   employee   of   railroad   company 

is  injured  by  negligence  of  employee  of  union  depot  company, 

1413,  notes  3,  4. 
as  railroads  within  the  Missouri  fellow  servant  act,  1784,  note  3. 

TERMINATION  OF   CONTRACT. 
See    Contract. 
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TESTAMENTARY  PROVISIONS. 

persons  entitled  to  take  as  servants  under,  8,  67,  note  3. 

recovery   of  remuneration   by,    443. 

amount   recoverable  as   wages,  443. 

TEXAS. 

status  of  servant  receiving  share  of  profits,  69,  note  1;  70,  note  2;  72,  note  3. 

doctrine  of  constructive  service  in,  404,  note  1. 

doctrine  that  conformity  to  common  usage  is  not  conclusive  in  the  master's 
favor,  947,  note  17. 

assumption  of  extraordinary  risks  inferred  from  knowledge  thereof,  1182, 
note    1. 

confusion  of  assumption  of  risk  and  contributory  negligence,  1223,  note  3. 

doctrine  that  violation  of  rule  does  not  imply  negligence  as  mattor  of  law, 
1284. 

power  of  hiring  and  discharging  as  test  of  vice  principalship,  1451,  note  7. 

summary  of  decisions  as  to  superior  servant  doctrine,  1478. 

vice  principalship  determined  with  reference  to  the  character  of  the  act, 
1479,  note  3. 

effect  of  delegation  of  personal  duties  to  independent  contractor,  1487,  notes 
22,  23. 

receiver  as  defendant  in  action  under  statute  enacted  for  the  benefit  of 
railway  employees,  1617. 

doctrine  that  knowledge  of  master  of  the  dangerous  conditions  must  be  ex- 
pressly charged  in  the  complaint  against  him  for  personal  in- 
juries to  servant,  1628,  note  3. 

doctrine  that  an  express  allegation  of  the  master's  knowledge  of  dangerous 
conditions  is  not  necessary  in  servant's  action  for  personal  in- 
juries, 1628,  note  9. 

effect  of  averment  in  complaint  for  personal  injuries  by  servant  of  his  free- 
dom from  contributory  negligence,  1630,  note  3. 

liability  of  master  for  wilful  torts  of  his  servant,  2239a,  note  2. 

doctrine  that  carrier  is  liable  for  negligent  acts  outside  as  well  as  within 
the  scope  of  the  servant's  employment,  2332. 

doctrine  that  brakeman  has  no  implied  authority  to  eject  trespassers,  2353, 
note  2. 

liability  of  carrier  for  wilful  tort  of  servant  on  passenger,  2439. 

rule  as  to  exceptional  liability  for  exemplary  damages  in  actions  against  mas- 
ter for  tort  of  servant  in,  2557,  note  1. 

statutes, 

as   to  constitutionality  of   these   statutes,   see   Constitutional   Law. 
creating  absolute  lien  for  wages,   750. 

enacted   especially   for   the    protection    of    laborers    employed   by   inde- 
pendent contractors,  781. 
providing  for  an  exemption  of  earnings,  797. 

designed  to  secure  the  payment  of  the  full  amount  of  wsiges  earned,  831. 
requiring  the  payment  of  wages  at  certain  times,  853. 
regulating  the  payment  of  wages  in  case  the  employment  is  terminated 
by  the  act  of  the  master,  862. 
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TEXAS — ( continued) . 

relating  to  the  enforcement  of  judgments  for  wages,   870. 
requiring  notice  to  be  given  of  a  change  in  the  rate  of  wages,  871. 
expressly  providing  that  contributory  negligence  shall  be  a  defense,  1648, 

note    1. 
abrogating  the  defense  of  common  employment,  1794-1796. 
relative  to  the  protection  of  employees  against  fire,  1860. 
relative  to  the  blocking  of  frogs,  guard  rails,  and  switches,  1877,  note  1. 
regulating  the  number  of  men  forming  train  crews,  1880,  6. 
requiring   railroads   to   provide  shelter   for   employees   engaged   in   con- 
struction work,   1881,  note  1. 
requiring  vestibules  on  street  cars,  1881,  note  3. 

relative  to  health  and  safety  of  employees  in  mines,  1883-1886,  1888. 
limiting  or  restricting  the  liability  of  employers   for  injuries  to  their 

employees,  1919,  not6  9. 
relating  to  blacklisting,  2031,  note  3. 
relative  to  the  binding  of  apprentices,  2086. 
relative  to  the  authentication  of  contract  of  apprenticeship  by  writing, 

2093,  note  8. 
relative  to  the  binding  of  children  by  courts  or  court  officials,  2108. 
relative  to  the  education  of   apprentices,  2158. 
providing  for  the  release  of  master  or   apprentice,   2193. 
providing  for  the  punishment  of  the  master  or  apprentice,  2193a. 
relative   to   proceedings   taken   for   the   protection   of   poor   apprentices, 

2193c. 
embodying  the  principle  respondeat  superior,  2264. 
Penal  Code,  art.  279,  defining  offense  of  unlawful  assembly,  summarized 

and  construed,  2693,  /. 
Penal  Code,  art.  495b,  punishing  interference  with  another's  employment, 

summarized   and    construed,    2693,   u. 
relating  to  arbitration  of  labor  disputes,  2768. 

THEATERS. 

person    exercising    limited    degree    of    control    over    servants    employed    at 

theaters   not   necessarily   master,   25,   note   2    (i). 
reasonableness   of  restrictive  stipulations  in  contract  of  employment,   307, 
note  1   (o). 

THIRD  PERSON. 
§  1.  In   general, 

comparison  between  the  degrees  of  care  owed  to  a  servant  and  to  a  stranger, 
911. 

master  entitled  to  rely  on  presumption  that  due  care  will  be  used  by  stranger 
with  whom  he  requires  his  servant  to  work,  929. 

liability  of  master  for  injuries  to  employees  caused  by  acts  of  third  persons 
as  dependent  upon  the  master's  knowledge,  1028. 

ownership   of  instrumentalities  by,  as  affecting  liability  of  master  for  in- 
juries to  servants,  1069. 

duty  of  servant  to  make  inquiry  with  reference  to  danger  from  acts  of  vio- 
lence by  strangers,  1334,  note  1    (ii). 
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THIRD  PERSON— (con*!H««d). 

when  negligence  of,  is  imputable  to  servant,  1232. 

fact  that  defect  was  caused  by,  not  available  to  master  where  he  had  time  to 

remedy  same,  1677,  note  11. 
effect  of  release  of  master's  liability  upon  liability  of  third  person, 
in  cases  where  the  third  person  was  the  sole  tort  feasor,  1939,  a. 
in   cases   where   the  master  and  third  person  were   joint   tort   feasors, 
1939,  6. 
master's  liability  for  tort  of  servant  where  instrumentality  used  was  owned 

by  person  other  than  the  master,  2282. 
master's  liability  for  tort  of  servant  where  wrongful  act  was  done  lor  benefit 
of,  2289. 
§  2.  Liability  of,  to  master  for  injuries  to  servant. 
tortious  injury  to  servant, 
the  right  of  action,  2628. 
death  of  servant,  2629. 
relation  of  master  and  servant,  2630. 
pleading,   2631. 
damages,  2632. 
tortious  injury  to  minor  child.    In  general, 
the  rule  of  liability,  2633. 
injury  to  child  of  tender  years,  2634. 
death  of  child,  2635. 
who  may  maintain  the  action,  2636. 
pleading,  2637. 

damages.     Total   or   partial   loss   of   services,   2638. 
— medicines,  medical  and  surgical  treatment,  and  nursing,  2639. 
— miscellaneous   elements  and  items  of   recoverable  and  nonrecoverable 
damage,  2640. 
employment  of  minor  in  dangerous  woric  without  parent's  consent, 
the  rule  of  liability,  2641. 
dangerous    character    of   employment,    2642. 
what    constitutes   employment,   2643. 
employer's   knowledge   of   minority,   2644. 
parent's    consent    to    minor's    employment,    2645. 
negligence,  contributory  negligence,  assumption  of  risk,  and  proximate 

cause,  2646. 
parties,  pleading,  damages,  2647. 
abduction  and  seduction, 

abduction  of  minor  child,  2648. 
seduction,   2649. 
tortious  injury  to  wife, 

the  rule  of  liability,  2650. 
death  of  wife,  2651. 
pleading,  2652. 
damages,  2653. 

THREATS. 

See  also  Intimidation. 

legal  signification  of  term,  2727. 
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THREATS—  ( continued) . 
what  are,  2659. 

consist  of  announcement  of  intention  to  commit  unlawful  act,  2668. 
may  be  unspoken,  2727. 
not  limited  to  declaration  of  intention  to  do  acts  connected  with  injury  or 

personal  violence,  2693,  a. 
need  not  create  fear  of  personal  violence,  2668. 
what  amount  to,  in  aid  of  boycott,  to   be   determined  from  circumstances, 

2727. 
what  will  amount  to,   in  furtherance   of   strike,   depends  on  circumstances, 

2702. 
interference  with  one's  business  or  employment  by,  unlawful,  2659, 
interference  with;anotlier's  employment  by,  2668. 
in  aid  of  strike,  noF^stified  as  act  of  competition,  2711. 
in  furtherance  of  boycott,  generally,  2727. 

request  not  to  deal  with  another  must  not  amount  to,  2726. 

THRESHERS. 

Constitutionality  of  statute  giving  lien  to,  2814,  note  1. 

TICKET  AGENT. 

liability  of  railroad  company  for  unlawful  arrest,  etc.,  made  by,  2471,  h. 
liability  of  railroad  company  for  unlawful  arrest,  etc.,  made  by  ticket  col- 
lector, 2471,  c. 
liability  of  master  for  wrongful  arrest,  etc.,  made  by  ticket  seller,  2472,  i. 
See  also  Railroads,  §  9. 

TIMBER. 

master  bound  to  anticipate  that  timber  constantly  kept  damp  tends  to  decay, 

1041,  note.  10. 
imputed  knowledge  of  minor   servant  as  to  risks  caused  by  the   action   of 

moisture  in  softening  timber,  1318,  note  1    (jj.) 
statutory  requirements  as  to  the  furnishing  of  timbers  in  mines,  1885. 

TIME. 

servant  not  bound  to  make  up  lost  time,  521,  c. 

at  what  time  lien  created  by  statute  attaches,  751,  a. 

period  covered  by  the  statutory  preference  of  claims  for  wages,  714,  719,  731, 

746,  765,  b;  767,  a. 
master's  liability  for  defects  vi'here  knowledge  of  same  had  not  come  to  his 

notice  in  time  to  remedy,  1011,  notes  4-7;  1677,  note  9. 
that  act  of  third  person  caused  injury  is  not  available  to  master  where  he 

had  time  to  remedy  the  same,  1677,  note  11. 
within  which  the  master  shall  make  promised  repairs,  1347,  1349. 
doing  work  on   railway   cars   at  improper  time  as  contributory  negligence, 

1250,  note  4. 
within  what  period  an  action  must  be  brought  under  the  employers'  liability 

act,  1733. 
loss  of,  as  element  modifying  master's  statutory  duty  to  guard  machinery, 

1856,  note  43. 
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TIME —  ( continued ) . 

limit  in  respect  of  time  of  liability  of  ship  owners  to  furnish  medical  attend- 
ance to  seamen,  2009. 
when  proceedings  were  taken  as  affecting  the  liability  of  the  master  for 

wrongful  arrest,  etc.,  by  servant,  2465. 
master's  liability  for  tort  of  servant  considered  with  reference  to  time  when 

wrongful  act  was  done,  2283. 
length  of  time, 

during  which   a   defect  has   existed   as   an   element  bearing  upon   the 

knowledge  of  the  master,  1032. 
instrumentality  has  been  used  as  affecting  master's  duty  of  inspection, 

1061,  e. 
during  wliich  servant's  unfitness  existed  as  affecting  master's  knowledge 

thereof,  1103. 
during  which  work  was  continued  after  the  notice  of  tlie  risk  was  re- 
ceived as  affecting  the  doctrine  of  assumption  of  risk,  1196. 
which  elapsed  between  discovery  of  risk  and  occurrence  of  accident  as 
circumstance  bearing  upon  the  question  whether  the  servant  was 
volens,  1304. 
Bervant  worked  after  promise  to  repair  as  affecting  contributory  negli- 
gence, 1352,  note  7;  1353. 

TIPS. 

recovery  of,  as  wages,  452,  b. 

as  part  of  earnings  under  English  compensation  act,  1833,  /. 

right  of  master  to  tips  given  to  servant,  2039,  h. 

TOILET. 

statutory  provisions  requiring  toilet  facilities  in  factories,  1862. 
statutes  requiring  toilet  fjicilities  to  be  provided  for  railway  employees,  1881, 
note  7. 

TOLLS. 

liability  of  master  for  negligence  of  servant  engaged  in  collecting  tolls,  to 

person  to  whom  he  owes  no  contractual  duty,  2323. 
liability  of  master  for  wrongful  arrest,  etc.,  made  by  toll  gatherer,  2472,  ifc. 

TONGS. 

as  simple  tool,  924a,  notes  9,  10. 

imputed  knowledge  of  servant  as  to  risks  due  to  defective  ice  tongs,  1314, 
note  2  (y). 

TOOLS. 

master's  liability  for  injuries  caused  by  simple  tools,  see  Simple  Tools, 
using  tools  in  an  improper  manner  as  contributory  n^ligence,  1255  (6). 
servant  selecting  one  from  general  supply,  mere  fellow  servant,  1533,  note  1. 
_,  scope  of  word  as  used  in  the  Indiana  employers'  liability  act,  1671,  /. 

TORPEDO. 

as  a  dangerous  agency,  2503,  notes  6,  7. 

liability  of  railroad  company  for  act  of  employee  in  placing  torpedo  on  the 
track  for  purpose  of  amusing  himself,  2305,  note  4. 
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TOT!TS. 

liability  of  third  person  for  injuries  to  servant,  see  Third  Person. 
§  1.  In  general. 

fellow  servant  doctrine  as  exception  to  rule  of  respondeat  superior,  1396. 
liability  of  master  predicated  on  ground  of  negligence  with  regard  to  employ- 
ment of   servant  considered  with  relation  to  the  principle  re- 
spondeat superior,  2222,  c. 
§  2.  When  the  master  is  chargeable  as  principal  tort  feasor. 
introductory  statement,  2218. 

imputation  of  liability  to  the  master  on  the  ground  of  his  personal  fault, 
in  general,  2219. 

liability  of  master  for  acts  done  in  pursuance  of  his  orders,  2220. 
liability  imputed  to  master  on  the  ground  of  his  ratification  of  the  neg- 
ligent acts,  2221. 
liability  of  master  predicated  on  the  ground  of  negligence  in  regard  to 
the  employment  of  the  servant. 
In  general,  2222,  <r. 

liability  as  affected  by  the  character  of  the  work,  2222,  B. 
general   rule  not  applicable  where   servant  is  the   husband  of  the 

defendant,  2222,  c. 
averments   under   which    evidence   of    incompetency    is   admissible. 

2222,  d. 
liability    considered    with    reference   to    the    principal,    respondeat 
superior,  2222,  e. 
liability  of  master  predicated  on  ground  of  negligence  in  regard  to  other 
matters,  2223. 
§  3.  Introductory  discussion  of  the  master's  liability  for  servant's  torts. 
general  rule  stated,  2224. 

judicial  statements  of  the  general  rule,  2225. 
text-book  statements  judicially  approved,  2225a. 

various  phrases  used  in  defining  the  acts  to  which  the  master's  liability  ex- 
tends, 2226,  2227. 
liability  of  master  for  torts  committed  by  his  slaves, 
in  common-law  jurisdictions,  2228,  a. 
in  civil  law  jurisdictions,  2228,  6. 
imputation  of  servant's  knowledge  to  his  master,  2229. 
misconduct  of  servant  as  a  bar  to  an  action  by  the  master,  2230. 
indemnification  of  master  by  defaulting  servant,  2231. 
conflict  of  laws,  2232. 
C  4.  Historical  development  of  the  principle  respondeat  superior, 
review  of  the  early  authorities,  2233. 
general  remarks  concerning  the  early  authorities,  2234. 
introduction  of  the  principle  respondeat  superior,  2235. 
rationale  of  the  change  of  doctrines, 

industrial  and  commercial  progress  of  the  nation,  2236,  a. 
influence  of  the  civil  law,  2230,  6. 

relation  of  the  doctrine  respondeat  superior  to  that  of  the  master's  lia- 
bility for  acts  of  his  slaves,  2236,  c. 
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later  history  of  the  4)rinciple  respondeat  superior  as  applied  to  negligent  acts, 

2237. 
— as  applied  to  wilful  acts, 
in  general,  2238. 

doctrine  predicating  nonliability  in  respect  of  wilful  trespasses. 
English  and  Scotch  cases  reviewed,  2239. 
American  cases  reviewed,  2239a. 
rational  ground  suggested  for  tlie  doctrine,  2240. 
liability  of  master  in  respect  of  illegal  acts, 
English  and  Scotch  cases  reviewed,  2241. 
American  cases  reviewed,  2241a. 
liability  of  a  corporation  in  respeit  of  a  tortious  act  of  its  servant,  2242. 
liability  of  corporation  in  respect  of  a  tortious  act  of  its  servant  incidental 
to  a  transaction  outside  the  scope  of  its  charter, 
English  cases  reviewed,  2213. 
American  cases  reviewed,  2243a. 
concluding  remarks,  2244. 
§  5.  Rationul  foundations  of  the  principle  respondeat  superior. 
agency  of  servant,  2245. 
power  of  master  to  select  servant,  2246. 
power  of  master  to  control  servant,  2247. 
public  policy,  2248,  2249. 
gpiieral  remarks,  2250. 
§  6.  Liability  of  the  master  under  the  civil  law. 
Rome, 

liability  of  masters  for  acts  of  their  slaves,  2251,  a. 
liability  of  shipowners,  innkeepers,  and  stable  keepers,  2251,  6. 
liability  of  occupants  of  building,  2251,  c. 
liability  of  contractors,  2251,  d. 
Scotland,  2252. 
France, 

prior  to  the  promulgation  of  the  Code  Napoleon,  2253,  a. 
under  the  Code  Napoleon,  2253,  6. 
Louisiana,  2254. 
Quebec,  2255. 
Germany,  2256. 
Spain,  2257. 
Mexico,  2258. 
§  7.  Liability  of  master  discussed  with  reference  to  statutory  principles. 
statutes  not  embodying  the  principle  respondeat  superior, 
general  enactments,  2259. 

enactments  relative  to  liability  in  respect  of  damage  caused  by  loss  of 
life,  2260. 
statutes  embodying  the  principle  respondeat  superior, 

enactments  applicable  to  all  classes  of  employers,  2261. 

— to  railway  companies,  2262. 

— to  owners  of  horse-drawn  vehicles,  2263. 

enactments  relative  to  liability  for  damages  by  loss  of  life,  2264. 
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validity  of  enactments  affecting  the  vicarious  liability  of  master  to  third 
persons,  2874. 
§  8.  Liability   arising  from   constructive   service   predicated  as   incident   of   the 
domestic  relationship. 
liability  of  husband  for  the  tortious  acts  of  his  wife, 
doctrine  in  common-law  jurisdictions,  2266. 
doctrine  in  civil  law  jurisdictions, 
Scotland,  2267,  a. 
France,  2267,  6. 
liability  of  parents  with  respect  to  the  torts  of  their  minor  children, 
doctrine  in  common-law  jurisdictions, 
in  general,  2268. 
liability,  when   imputable  to   parent  on  ground  of  personal  fault, 

2269. 
— on  tlie  ground  of  the  child's  being  his  servant  or  agent,  2270. 
liability  under  statutory  provisions,  2271. 
doctrine  in  civil  law  jurisdictions, 
Scotland,  2272,  a. 
France,  2272,  6. 
Louisiana,  2272,  c. 
Quebec,  2272,  d. 
§  9.  General  discussion  of  circumstances  under  which  master  is  deemed  liahle  for 
torts  of  servant. 
fundamental  questions  upon  which  the  master's  liability  depends, 
in  general,  2274. 

functions  of  court  and  jury,  2275. 
master's  liability  tested  with  reference  to  the  scope  of  the  servant's  authority, 
in  general,  2276. 

deductions   from   these   general   principles,    2277. 
scope  of  authority  considered  with  reference  to  the  circumstances  that 

the  wrongful  act  was  done  in  an  emergency,  2277a. 
operation  of  the  test  of  scope  of  authority  in  respect  of  restricting  the 

master's  liability,  2278. 
logical  objections  to  this  test  of  liability,  2279. 
various   elements   with   reference   to  which   the  master's   liability  is   deter- 
minable, 
wrongful  act  wilfully  done,  2280. 
master's  ownership  of  instrumentalities  by  means  of  which  the  servant's 

tort  was  committed,  2281. 
same  subject  considered  with  reference  to  burden  of  proof,  2281a. 
instrumentalities  owned  by  person  other  than  master,  2282. 
time  at  which  the  wrongful  act  was  done,  2283. 
place  at  which  the  wrongful  act  was  done,  2284. 
wrongful  act  done  in  obedience  to  the  master's  orders,  2285. 
wrongful  act  done  for  the  benefit  of  the  master,  2286. 
wrongful  act  not  done  for  benefit  of  master,  2287. 
wrongful  act  done  with  personal  object  or  from  personal  motive,  2288. 
M.  &  S.  Vol.  VIII.— 628. 
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wrongful  act  done  for  the  benefit  of  third  person,  22S9. 
■wrongful  act  done  for  the  purpose  of  vindicating  public  justice,  2289a. 
§  10.  Liability   of   master  for  injuries   occasioned   by   negligence   of   servant   to 
persons  to  whom  no  contractual  duty  is  owed. 
servants  whose  work  has  relation  to  road  vehicles  and  horses  owned  by  private 
persons, 
in  general,  2291. 
right  of  action  as  viewed  with  reference  to  extent  of  servant's  authority 

with  respect  to  the  given  instrumentality,  2292. 
injury  inflicted  at  place  where  servant  was  authorized  to  use  instru- 
mentality, 2293,  2293a. 
liability  as  affected  by  servant's  deviation  from  a  prescribed  route, 
in  general,  2294. 
effect  of   servant's      deviation  from   prescribed   route  for   his   own 

purposes,  2295. 
general  remarks  as  to  conflict  of  doctrine,  2296. 
deviation   as   element   in   cases   where   the   servant   is   not   required   to 

follow  definite  route,  2297. 
liability  as  to  acts  done  by  servant  after  having  accomplished  extraneous 

purpose  of  his  deviation,  2298. 
vehicles  used  on  an  independent  journey  for  purpose  not  connected  with 
master's  affairs, 
instrumentality  used  without  master's  consent,  2299,  a. 
instrumentality  used  with  master's  consent,  2299,  6. 
injury  inflicted  on  journey  undertaken  partly  for  master  and  partly  for 

servant's  own  purposes,  2300. 
dangerous  character  of  vehicle,  2301. 
servants  working  on  railways, 

servants  whose  work  has  reference  to  the  operation  of  trains, 
conductors,  2302,  o. 
brakemen,  2302,  5. 
porters  on  cars,  2302,  c. 
baggage  masters,  2302,  d, 
engineers,  2302,  e. 
firemen,  2302,  /. 
servants  in  yards,  2302,  g, 
servants  engaged  in  the  construction  or  repair  of  the  permanent  way, 

2303. 
servants  whose  work  involves  the  use  of  hand  cars,  2304. 
other  classes  of  servants  on  steam  railways, 
station  agents,  2305,  a. 
train  dispatchers,  2305,  6. 
telegraph  operators,  2305,  c. 
servants  handling  passengers'  baggage,  2305,  d. 
servants  handling  goods,  2305,  e. 
servants  at  crossings,  2305,  /. 
servants  in  mechanical  departments,  2305,  jr. 
civil  engineers,  2305,  i. 
servants  of  employers  operating  street  railways,  2306. 
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servants  engaged  in  other  kinds  of  transportation  work, 
servants  working  on  ships,  2307. 
servants  working  on  canals,  2308. 
servants  working  on  stagecoaches,  2309. 
servants  of  wharfingers  and  dock  owners,  2310. 
servants  handling  goods, 

work  performed  with  relation  to  railway  cars,  2311,  a. 

work   performed   with   relation   to  mercantile   establishments,   etc., 

2311,  h. 
work  performed  with  relation  to  ships,  2311,  c. 
negligence  of  servants  whose  work  has  relation  to  lands  and  tenements, 
servants  engaged  in  rural  work, 

management  of  animals  belonging  to  the  master  himself,  2312,  a. 
disposition  of  trespassing  animals,  2312,  6. 
managing  of  machinery,  2312,  c. 
acts  incident  to  the  work  of  teamsters,  2312,  d. 
felling  trees,  2312,  e. 
removal  of  earth,  etc.,  1312,  /. 
servants  using  fire  in  connection  with  rural  work,  2313. 
servants  using  fire  in  houses,  2314. 
servants  hired  to  manage  elevators  and  lifts,  2315. 
servants  employed  in  buildings  upon  various  other  kinds  of  work, 
use  of  water,  2316,  a. 

acts  done  with  relation  to  gas  pipes,  2316,  6. 
use  of  electrical  appliances,  2316,  c. 
disposition  of  rubbish  and  waste  materials,  2316,  d. 
cleaning  of  foot  paths,  2316,  e. 
use  of  trap  doors,  2316,  f. 
manipulation  of  awnings,  2316,  g. 
servants  engaged  in  some  miscellaneous  occupations, 
servants  transmitting  telegraph  messages,  2317. 
servants  working  in  or  about  mines,  2318. 
servants  engaged  in  the  construction,  alteration,  repair,  or  demolition  of 

structures,  2319. 
mechanics  and  artisans  of  various  descriptions,  2320. 
bill  posters,  2320a. 

servants  whose  work  has  relation  to  logs  and  timber,  2321. 
servants  employed  in  mercantile  establishments,  2322. 
servants  engaged  in  collection  of  tolls,  2323. 
servants  in  places  where  intoxicating  liquors  are  sold,  2324. 
servants  in  places  of  amusement,  2325. 
servants  employed  in  public  parks,  2325a. 
servants  employed  in  hunting  expeditions,  2326. 
servants  engaged  in  salvage  work,  2327. 
§  11.  Liability   of   master  for   injuries   occasioned   ly   negligence   of   servant   to 
persons  standing  in  contractual  relationship  to  Mm. 
liability  of  carriers  of  goods, 
common  carriers,  2329. 
other  carriers,  2330. 
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liability  of  carriers  of  passengers, 
in  general,  2331. 

cases  embodying  the  doctrine  tliat  a  carrier  is  liable  for  negligent  acts 
outside  as  well  as  within  the  scope  of  the  servant's  employment, 
2332. 
— that  a  carrier  is  liable  only  for  negligent  acts  within  the  scope  of  the 

servant's  employment,  2333. 
general  remarks,  2334. 
liability  for  negligence  in  respect  of  the  medical  treatment  of  passengers, 

2335. 
liability  in  respect  of  the  baggage  of  passengers,  2336. 
liability  of  bailees  other  than  carriers, 
liability  of  innkeepers, 

in  respect  of  the  property  of  guests,  2337,  u.. 
in  respect  of  the  persons  of  their  guests,  2337,  h. 
bailees  of  other  descriptions, 
in  general,  2338. 
boarding-house  keepers,  2339. 
hirers  of  vehicles  and  horses,  2340. 
bailees  of  things  to  be  kept  for  a  reward, 
warehousemen,  2341,  a. 
agisters,  2341,  h. 
liability  of  persons   contracting  for  the  performance  of  certain  work, 

2342. 
other  illustrative  cases,  2343. 
liability  incident  to  some  other  contractual  relationships, 
liability  of  occupant  of  premises  to  the  owner, 
tenant,  2344,  a. 
licensee,  2344,  6. 
liability  of  landlord  to  tenant,  2345. 
liability  of  vendor  to  vendee,  2346. 

liability  of  tenant  for  commission  of  waste  by  his  servants,  2346a. 
§  12.  Liability  of  master  apart  from  contract  for  mlful  torts  of  Ms  servants  in- 
jurious to  the  person. 
simple  assaults, 

in  general,  2347. 

official  and  unofficial  acts  of  servant,  how  far  severable,  2348. 
defenses  to  actions  for  assault  by  servants,  2349. 
assaults  by  servants  of  railway  companies,  2350. 
ejection  of  trespassers  from  railway  trains, 
in  general,  2351. 

presumptive  authority  of  conductors,  2352. 
presumptive  authority  of  brakemen, 
in  general,  2353,  a. 

doctrine  that  brakeman  has  no  implied  authority  to  eject  tres- 
passers, 2353,  6. 
doctrine   that   brakeman   has   implied   authority   to   eject  tres- 
passers, 2353,  o. 
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doctrine    that    jury    is    warranted    in    inferring    authority    of 

brakeman  to  eject  trespassers,  2353,  d. 
general  remarks  as  to  conflicting  doctrines,  2353,  e. 
authority  of  brakemen  having  full  control  of  trains,  2353,  /. 
ejection  prompted  by  personal  motive,  2353,  jr. 
authority  of  brakemen  determined  with  reference  to  specific  evidence, 

2354. 
ejection  by  other  description  of  employees, 
locomotive  engineers,  2355,  a. 
porters,  2355,  6. 
baggagemen,  2355,  c. 
switchmen,  2355,  d. 
flagmen,  2355,  e. 

servants  employed  to  clean  out  cars,  2355,  /• 
special  police  oflficers,  2355,  g. 
ejection  of  trespassers  by  employees  of  street  railway  companies, 
conductors,  2356,  a. 
drivers  of  horse  cars,  2356,  6. 
gripmen  on  cable  cars,  2356,  c. 
motormen  on  electric  cars,  2356,  d. 
car  greasers,  2356,   e. 
simple  assault  by  servants  of  sleeping  and  palace  car  companies,  2357. 
— by  servants  in  mercantile  establishments,  2358. 
— ^by  servants  of  warehousemen,  2359. 
— ^by  servants  of  public  service  companies,  2360. 
— by  servants  in  manufacturing  establishments,  2361. 
— ^by  servants  of  publishers,  2362. 
— ^by  servants  engaged  in  construction  work,  2363. 
— by  servants  placed  in  charge  of  real  property,  2364. 
— by  servants  deputed  to  assert  rights  in  respect  of  real  property  in  pos- 
session of  third  person,  2365. 
— by  servants  deputed  to  assert  rights  in  respect  of  personal  property 

in  possession  of  third  person,  2366. 
— ^by  servants  deputed  to  collect  debts,  2367. 
assault  with  deadly  weapon;  homicide, 

master's  liability  predicated  on  ground  of  scope  of  tort  feasor's  employ- 
ment, 2368. 
master's  liability  predicated  on  the  ground  of  an  absolute  duty  to  pro- 
tect the  injured  person,  2368a. 
decisions  affirming  the  nonliability  of  the  master,  2369. 
master's  liability  as  affected  by  statutory  provisions,  2370. 
libel  and  slander, 

liability  of  master  for  libel  published  by  servant, 
in  general,  2371. 

libels  published  by  servants  engaged  in  newspaper  work,  2372. 
libels  published  by  servants  engaged  in  other  occupations,  2373. 
doctrine  applicable  where  t'.e  seivant  is  a  corporation,  2374. 


10038  INDEX. 

{References  are  to  sections) 
TORTS— (continued) . 

liability  of  individual  employer  for  slanderous  words  uttered  by  his 

servant,  2375. 
liability  of  corporation  for  slanderous  vpords  uttered  by  servant,  2376. 
miscellaneous  torts, 

wilful  torts  committed  by  servants  while  managing  vehicles  and  horses, 

2377. 
torts  committed  by  employees  on  ships,  2378. 
torts  intended  to  produce  fear,  2379. 
acts  involving  coercion  or  restraint  of  the  person,  2380. 
use  of  violent  language,  2381. 
preventing  access  to  witnesses,  2381,  a. 
§  13.  Liability  of  master  apart  from  privity  of  contract  for  xoilful  torts  injurious 
to  property. 
fraud, 

introductory  statement,  2382. 
general  principles,  2383. 

false  statements  in  bills  of  lading  and  similar  instruments,  2384. 
effect  of  such   statements  as  between  the  original  parties,  2385. 
— where  persons  other  than  the  original  parties  are  concerned, 
doctrine  that  the  bailee  is  not  bound, 
in  general,  2386,  a. 

bailee  not  estopped  by  false  statement,  2386,  h. 
burden  of  proof,  2386,  c. 
doctrine  that  bailee  is  bound, 
in  general,  2387,  a. 
liability  based  on  estoppel,  2387,  &. 
general  remarks  concerning  the  conflict  of  doctrine,  2388. 
effect  of  statutes  with  regard  to  bills  of  lading, 
England,  2389,  a. 
Mississippi,  2389,  b. 
Alabama,  2389,  c. 
Missouri,  2389,  d. 
fraud  in  respect  of  the  shares,  debentures,  and  bonds  of  companies, 
in  general,  2390,  a. 

inducing  persons  to  take  shares,  2390,  6. 
issuance  of  new  stock,  2390,  c. 

transfer  of  stock  already  issued  to  shareholders,  2390,  d. 
cancelation  of  stock,  2390,  e. 
certification  of  coupons  of  bonds,  2390,  /. 
fraud    in    respect   to    the    business    of   banks,    2391. 
fraud  in  respect  to  other  kinds  of  transactions,  2392. 
remedial  rights  of  the  defaulted  party, 
in  general,  2393. 
as  against  a  corporation, 

action  for  rescission  of  contract  induced  by  fraud,  2394,  a. 
action  of  tort,  2394,  6. 
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absence  of  benefit  to  employer,  right  of  action,  how  far  aflFected  by, 
English  decisions,  2395,  a. 
American  decisions,  2395,  &. 
miscellaneous  torts  injurious  to  real  property, 
nuisance,  2396. 
other  wrongful  acts,  2397. 
miscellaneous  torts  injurious  to  personal  property, 

damages  resulting  from  an  act  done  to  protect  the  master's  property, 

2398. 
words  or  conduct  injurious  to  business  interests, 
slander  of  title,  2399,  a. 

making  false  statements  regarding  plaintiff's  business,  2399,  6. 
deterring  subordinate  servants  from  dealing  with  plaintiff,  2399.  c. 
systematic  refusal  of  carrier's  servant  to  deliver  goods  to  drayman, 

2399,  d. 
undue    prolongation    of    work    in    premises    occupied   by   plaintiff, 
2399,  e. 
conspiracy,  2400. 

unfair  discrimination  by  servant  of  a  carrier,  2401. 
infringement  of  patents,  2402. 
conversion,  2403. 

seizure  of  property  for  satisfaction  of  debts,  2404. 
other  wrongful  acts,  2405. 
§  14.  Liability  of  carrier  for  wilful  tort  upon  passenger. 
introductory,  2406. 
effect  of  decisions  in  each  jurisdiction. 

United  Kingdom  and  the  British  Colonies,  2407. 

Alabama,  2409. 

Arkansas,  2410. 

California,  2411. 

Colorado,  2412. 

District  of  Columbia,  2413. 

Florida,  2414. 

Georgia,  2415. 

Idaho,  2416. 

Illinois,  2417. 

Indiana,  2418. 

Iowa,  2419. 

Kansas,  2420. 

Kentucky,  2421. 

Louisiana,  2422. 

Maine,  2423. 

Maryland,  2424. 

Massachusetts,  2425. 

Michigan,  2426. 

Minnesota,  2427. 

Mississippi,  2428. 

Missouri,  2429. 
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Nebraska,  2430. 
Nevada,  2431. 
New  Jersey,  2432. 
New  York,  2433. 
North  Carolina,  2434. 
Ohio,  2435. 
Pennsylvania,  2436. 
South  Carolina,  2437. 
Tennessee,  2438. 
Texas,  2439. 
Virginia,  2440. 
Washington,  2441. 
West  Virginia,  2442. 
Wisconsin,  2443. 
general   discussion   of   theories   respecting   nature   and   extent   of   carrier's 
liability, 
in  general,  2444. 

theory  which  treats  the  contract  as  a  negligible  factor,  2445. 
theory  which  treats  the  contract  as  a  factor  extending  the  carrier's  lia- 
bility to  a  limited  class  of  acts,  2446. 
theory  which  treats  the  contract  as  imposing  absolute  obligations  upon 

the  carrier,  2447. 
rationale  of  the  theory  of  absolute  obligations,  2448. 
carrier's  liability  considered  with  reference  to  the  existence  or  nonexist- 
ence of  his  contractual  obligation  at  time  when  tort  was  com- 
mitted, 
in  general,  2449,  a. 

commencement  of  the  relation  of  carrier  and  passenger,  2449,  b. 
continuity  of  the  obligation,  2449,  c. 
termination  of  the  obligation,  2449,  d. 
carrier's  liability  considered  with  reference  to  the  capacity  in  which  the 

tort  feasor  was  acting,  2450. 
meaning  of  the  phrases  "scope  of  employment,''  etc.,  as  used  with  refer- 
ence to  the  carrier's  absolute  liability,  2451. 
limit   of   the  carrier's   absolute   obligation   to   protect   passengers   from 

wrongful  arrest,  2452. 
carrier's  liability,  how  far  affected  by  antecedent  misfeasances  of  pas- 
senger, 
assault  made  by  servant  in  repelling  assault  made  upon  him  by  the 

injured  passenger,  2453,  o. 
assault  made  in  repelling  an  assault  by  passenger  other  than  the 

aggrieved  party,  2453,  6. 
assault  made  in  dealing  with  a  disorderly  passenger,  2453,  c. 
assault   made   by   servant   for   purpose   of   protecting  the   carrier's 
property,  2453,  d. 
•—by  antecedent  provocative  words  or  conduct  on  the  passenger's  part, 
assault  induced  by  passenger's  conduct  or  words,  2454,  a. 
insolence  of  servant  provoked  by  insolence  of  passenger,  2454,  6. 
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pleading  and  practice, 

forms  of  action,  2455,  a. 
allegata  et  probata,  2455,  6. 
amendments  of  complaint,  2455,  o. 
status  Ml  rem,  2455,  d. 
duty  of  carrier  to  protect  passengers  against  injuries  from  wilful  torts 
of  other  passengers, 
doctrine  prevailing  in  the  United  States,  2466,  a. 
doctrine  prevailing  in  England  and  the  British  possessions,  245G,  6. 
§  15.  Liability  of  master  for  wilful  tort  of  servant  to  third  person  standing  in 
contractual  relationship  to  him. 
acts  injurious  to  the  person, 

assaults  committed  by  servants  of  innkeepers,  2457. 
— ^by  servants  employed  at  restaurants,  public  houses,  saloons,  etc.,  2458. 
— by  servants  of  canal  companies,  2458a. 
— ^by  servants  employed  at  places  of  amusement,  2459. 
acts  injurious  to  property, 
liability  of  bailees,  2460. 

liability  of  contractor  for  servant's  misfeasance  in  respect  to  the  things 
stipulated,  2461. 
§  16.  Liability  of  master  for  wrongful  arrest,  false  imprisonment,  and  maMdous 
prosecution. 
liability  in  respect  to  the  acts  of  ordinary  employees, 
in  general,  2463. 

purpose  or  motive  of  act  complained  of,  2464. 
time  when  proceedings  were  taken,  2465. 

necessity  of  immediate  action  in  the  master's  interest,  2466. 
power  of  employer  to  authorize  the  act  which  caused  the  injury  com- 
plained of,  2467. 
functions  discharged  by  the  tort  feasor,  2468. 
extent  of  authority   ascribed  by  reason  of  their  position  to  managing 

employees,  2469. 
— to  subordinate  employees,  2470. 

illustrative  decisions  as  to  the  authority  of  subordinate  employees  of 
railway  companies, 
station  masters  or  agents,  2471,  a. 
ticket  clerks,  2471,  6. 
ticket  collectors,  2471,  o. 
gate  keepers,  2471,  d. 
platform  men,  2471,  e. 

employees  working  on  railway  trains,  2471,  /. 
foremen  of  porters  at  stations,  2471,  g. 
foremen  of  railway  yards,  2471,  h. 
trackmen  on  railways,  2471,  i. 
conductor  on  street  railway,  2471,  j. 
drivers  of  street  cars,  2471.  A-. 
other  employees  on  street  railwaj'S,  2471,  I. 
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land  agents  of  railway  companies,  2471,  m. 
detectives,  2471,  n. 
—of  other  classes  of  employees, 
treasurers,  2472,  a. 
secretaries,  2472,  &. 
clerks,  2472,  c. 

ushers  and  floor  walkers  in  mercantile  establishments,  2472,  d. 
employees  authorized  to  demand  and  receive  money  owed  to  theii 

employers,  2472,  e. 
watchmen,  2472,  /. 
door  keepers,  2472,  g. 
starters  of  elevators  in  buildings,  2472,  h. 
vendors  of  tickets  at  public  resorts,  2472,  i. 
ushers  at  theaters,  2472,  ;". 
toll  gatherers,  2472,  k. 

employees  engaged  in  construction  work,  2472,  I. 
employees  in  markets,  2472,  m. 
detectives,  2472,  •». 
liability  considered  with  reference  to  the  duty  of  carriers  to  protect 
passengers,  2472a. 
liability  in  respect  of  the  acts  of  constables  and  employees  invested  with 
the  powers  of  constables, 
employees  empowered  to  make  arrests  on  certain  specific  grounds  only, 

2473a. 
constables  called  in  for  particular  emergency  by  servants  of  defendant, 

2474. 
persons  appointed  to  discharge  regularly  the  functions  of  special  con- 
stables in  certain  places, 
English  and  colonial  decisions,   2475. 
American    decisions,    2476-2478. 
responsibility   as   affected  by  the  illegality  of  the  appointment  of  the 

officer  in  question,  2479. 
— ^by  the  locality  of  the  tort  complained  of,  2480. 
— by  special  provisions  respecting  the  liability  of  persons  applying  for 

the  appointment  of  constable,  2481. 
— ^by  the  fact  that  the  relation  between  the  defendant  and  the  person 
injured  was  that  of  carrier  and  passenger,  2482. 
§  17.  Liability  of  master  for  tort  of  servant  considered  ivith  reference  to  the 
duty  owed  by  him  to  the  injured  person. 
introductory,  2498. 
injuries  to  passengers,  2499. 
injuries  to  invitees,  2500. 
injuries  to  volunteers,  2501. 

injuries  to  bare  licensees,  trespassers,  or  intruders,  2502. 
injuries  due  to  dangerous  agencies,  2503. 
§  18.  Master's  liability  for  tort  of  servant  considered  with  reference  to  various 
descriptions  of  employers. 
liability  of  Crown  or  state,  2504. 


INDEX.  10043 

(References  are  to  sections) 
TORTS—  ( continued ) . 

liability  of  municipal  and  other  public  and  quasi  public  corporationa,  2505. 
liability  of  private  corporations,  2505a. 
liability  of  charitable  institutions,  2506. 
liability  of  trustees,  2507. 
liability  of  receivers,  2508. 
liability  of  partners,  2509. 
liability  of  married  women,  2506. 
liability  of  shipowners  and  ships,  2511. 

joinder  of  negligent  employee  and  master  as  parties  defendant,  2512. 
§  19.  Classes   of  persons  in  respect  of  whose  torts  a  vicarious  or  constructive 
liability  is  predicable. 
in  general,  2513. 

persons  employed  by  subordinate  servants, 
in  general,  2514. 

cases  predicating  nonliability  on  the  master's  part,  2515. 
cases  predicating  liability  on  the  master's  part, 
English  cases,  2516,  a. 
New  York,  2516,  6. 

cases  in  other  American  states,  2516,  c. 
master's  liability  referred  to  the  conception  of  servant's  negligence  in 
employing  assistant,  2517. 
police  constables,  2518. 
liability  for  negligence  of  pilots,  2519. 
§  20.  Relative  to  interference  with  another's  business. 

effect  of  strikes  on  liability  for  non-performance  of  duty,  see  Strikes,  §  2. 
persuasion  of  another  to  refrain  from  contracting  as  actionable  wrong,  2658. 
elements  of  tort  involved  in  unlawful  interference  with   another's   employ- 
ment, 2666. 
nature  and  elements  of  tort  involved  in  unlawful  interference  with  another's 

business,  2657. 
true  view  of  tort  involved  in  interference  with  another's  business  or  employ- 
ment, 2662. 
motive  as  element  of,  2661. 
judicial  theories  of  tort  involved  in  boycotting,  2723. 

TRACKMEN. 

See  Railroads,  §  9. 

TRACK  REPAIRING. 
See  Railroads,  §  10. 

TRACKS. 

See  Railroads,  §  10. 

TRACTION  ENGINE. 

drivers  of,  servants  of  whom,  56,  note  1   (f). 
relationship  between  the  owner  and  the  hirer  of,  76,  6. 

TRADE. 

right  to  exercise,  as  property  right,  2655. 
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TRADE  DISPUTE  ACTS. 
of  England   (act  i906), 

§  2  summarized  and  construed,  2706,  5. 
§  4  construed,  2749. 
of  Ontario,  2769. 
of  Quebec,  2769. 

TRADE  DISPUTES. 

arbitration  and  conciliation  of,  see  Arbitration  and  CionciliatioB. 

TRADEMARKS. 

Union  labels  as,  2784. 

TRADE  SECRETS. 

duty  of  servant  not  to  reveal,  281-283,  310a. 

TRADE  UNIONS. 

See  Labor  Organizations. 

TRAIN  DESPATCHER. 
See  Railroads,  §  9. 

TRAINMEN. 

See  Railroads,  §  9. 

TRAINS. 

See  Railroads,  §  17. 

TRAMWAYS. 

as  railways  under  the  employers'  liability  acts,  1710. 

TRANSITORY  DANGERS. 

duty  of  master  to  warn  servants  of,  1112,  1113. 

failure  of  servant  to  exercise  due  care  in  respect  to,  1248. 

master  not  bound  to  guard  servant  against,  1517. 

TRANSMISSION  OF  POWER. 

master's   liability   for   injuries   caused   by   defects   in   appliances   for,   977, 
note  1   (d). 

TRAP  DOORS. 

contributory  negligence  in  respect  to,  as  modified  by  servant's  reliance  upon 

care  of  master,  1271,  note  4  (k). 
liability  of  master  for  negligence  of  servant  in  connection  with  the  use  of 

trap  doors,  to  person  to  whom  he  owes  no  contractual  duty, 

2316,  /. 

TRAVELING  EXPENSES. 

offers  of,  in  aid  of  strike,  2704. 

TRAVELING  WAY. 

in  mine,  statutory  requirements  as  to  the  safety  of,  1884,  notes  10-12. 

TREASURER. 

liability  of  master  for  wrongful  arrest,  etc.,  made  by,  2472,  a. 
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TREASUEE  TEOVK 
See  Finder. 

TREES. 

imputed  knowledge  of  servant  of  dangers  incurred  in  felling  trees,   1318, 

note  1   (qq). 
liability  of  master  for  negligence  of  servant  engaged  in  the  work  of  felling 

trees,  to  person  to  whom  he  owes  no  contractual  duty,  2312,  e. 

TRENCHES. 

See  Excavations. 

TRESPASS. 

liability  of  master  for  wilful  trespass  in  respect  of  personal  property  by 

servant,  2405. 
liability  of  corporation  for  trespass  by  servant,  2505a,  note  4  (1). 
personal  liability  of  servant  for,  2589,  note  3;   2593. 
presence  of  strikers  upon  employer's  premises  as,  2703,  6. 
injunction  will  not  issue  because  of  single  act  of,  2715,  a. 
by  striking  employees  may  be  enjoined,  2715,  e. 

as  form  of  action  by  master  against  third  person  for  injury  to  servant,  2631. 
distinction  between,  and  case,  2522. 

TRESPASSERS. 

See  also  Licensees;  Invitees. 

not  within  statute  requiring  dangerous  machinery  to  be  guarded,  1856, 
note  80. 

liability  of  railroad  company  for  assaults  by  servants  upon,  2350. 

presumptive  authority  of  conductors  to  eject  trespassers  from  train,  2352. 

presumed  authority  of  brakeman  to  eject  trespassers  from  train,  2353,  2354. 

presumed  authority  of  various  railway  employees  to  eject  trespassers  from 
trains,  2355. 

liability  of  street  railway  companies  for  ejection  of  trespassers  by  em- 
ployees, 2356. 

liability  of  master  for  tort  of  servant  to,  considered  with  reference  to  the 
nature  of  the  duty  owed,  2502. 

TRESPASS  ON  THE  CASE. 

as  form  of  action  for  enticement  and  harboring,  2609. 

TRESTLES. 

See  Bridges;  Railroads. 

TRIAL. 

right  to,  see  Constitutional  Law. 

See  also  Questions  of  Law  and  Fact. 
§  1.  In  general. 

prerequisites  of  action  for  damages  where  contract  is  repudiated  by  master 
before  commencement  of  the  term,  332. 

arguments  by  counsel  on  matters  not  shown  by  evidence,  1622. 
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§  2.  Verdicts. 

in  actions  by  servants  against  their  masters  for  personal  injuries, 
conformity  to  pleading,  1639. 
special  interrogatories,  1639. 
special  verdicts,   1639. 

conflict  between  special  and  general  verdicts,  1639. 
special  findings  that  servant  might  have  known  of  a  defect  as  precluding 

judgment  in  his  favor,  1307,  note  10. 
set   aside   where   it   was   physically    impossible   for   accident   to   happen   as 
alleged,  1603,  note  7. 
§  3.  Instructions. 

in  action  for  damages  for  breach  of  contract  for  wrongful  dismissal,  357. 

as  to  degree  of  care  master  is  bound  to  exercise,  907. 

correctness  of  instruction  as  to  obligatory  degree  of  care  on  master's  part, 

907,  notes  2-4. 
as  to  master's  not  being  an  insurer  of  his  servant's  safety,  920. 
required  by  rule  that  master  has  right  to  do  business  in  his  own  way,  931,  6. 
as  to  constructive  knowledge,  1024. 

upon  the  question  of  assumption  of  risk  which  should  conform  to  the  doctrine 
that  servant  assume  extraordinary  risks  if  he  has  knowledge 
thereof,  1185. 
as  to  assumption  of  risk,  erroneous  if  ignoring  necessity  of  servant's  ap- 
preciation of  danger,  1190,  note  6. 
propriety  of  instructions  as  to  contributory  negligence,  1227,  note  6-9. 
as  to  servant's  contributory  negligence  constituting  proximate  cause  of  in- 
jury, 1237,  note  10. 
as  to  effect  of  contributory  negligence  followed  by  negligence  of  master,  1241, 

note  4. 
as  to  care  required  of  employee,  1242. 
propriety  of  instructions  as  to  doctrine  that  servant  is  not  chargeable  with 

duty  of  inspection,  1333. 
propriety  of  instructions  in  respect  to  doctrine  of  nondelegable  duties,  1493. 
in  action  based  on  negligence  in  respect  to  details  of  the  work,  1523. 
as  t&  the  master's  liability  for  negligence  in  respect  to  the  adjustment  or 

preparation  of  instrumentalities,  1546,  note  13. 
as  to  liability  of  master  for  negligence  of  coemployee  in  constructing  tempo- 
rary scaffolding,  1546,  note  3. 
as  to  details  of  the  work,  1546,  note  13. 
in  actions  by  servants  against  their  masters  for  personal  injuries,  in  general, 

1638. 
collection  of  cases  passing  on  correctness  of  instructions, 

instructions  as  to  abstract  legal  principles,  1638,  note  2    (a). 
conformity  of  instructions  to  issues  made  by  pleadings,  1638,  note  2  (b). 
conformity  of  instructions  to  evidence,  1638,  note  2   (c). 
conformity  with  refereiice  to  theory  of  case,  1638,  note  2   (d). 
instructions  invading  province  of  jury,  1638,  note  2  (e). 
instructions  unduly  emphasizing  particular  evidence,  1638,  note  2  (f). 
inconsistent  instructions,  1638,  note  2    (g). 
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instructions  not  sufficiently  specific,  1638,  note  2   (h). 
unnecessary  and  superfluous  instructions,  1638,  note  2    (1), 
curing  instructions  by  other  parts  of  charge,  1638,  note  2   (j). 
in  actions  under  the  employers  liability  acts,  1744. 

correctness   of   instructions   in  action   against  master  for  tort   of   servant, 
259Z. 

TRUCK  ACTS. 

See  Wages. 

payment  of  wages  to  a  trust  fund  for  the  benefit  of  the  employee  and  by  his 
direction,  as  a  violation  of  the  truck  acts,  828,  c. 

TRUSTEES. 

liability  of,  for  wages,  672. 

liability  of,  for  tort  of  his  servant,  2507. 

civil  liability  of,  in  respect  of  larceny  by  servant,  2491. 

TRUST  ESTATE. 

enforcement  of  lien  against,  under  statutes  creating  absolute  lien  for  wages, 

758,  e. 
validity  of  restrictive  stipulations  in  contracts  of  employment  in  favor  of, 
308. 

TRUSTS. 

validity  of  enactments  prohibiting,  2878. 

validity  of  enactments  excepting  trade  unions  from  the  purview  of  anti-trust 
laws,  2864. 

TUGS. 

crews  of,  servants  of  whom,  56,  note  1  (g). 

TUMBLERS. 

imputed  knowledge  of  servant  of  risks  due  to  the  operation  of  revolving 
tumblers,  1323,  note  1   (q). 

TUNNELS. 

with  what  frequency  inspections  should  be  made,  1060,  note  2   (h). 

assumption  of  risks  of  unsafe  roof  of  tunnel,  1180,  note  1  (d). 

imputed  knowledge  of  servant  of  risks  incurred  while  working  in,  1323,  note 

1    (dd). 
duty  of  servant  to  inspect,  1334,  note  1  (u). 

TURNTABLE. 

operation  of,  as  operating  railroad,  1764a,  note  4;  1778,  note  4  (a). 


u 


ULTRA  VIRES  ACTS  OP  CORPORATION. 
See  Corporations. 
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UNAUTHORIZED. 

master's  liability  for  injuries  received  by  servant  in  performing  unauthorized 
duties,  1561. 

UNAVOIDABLE. 

unavoidable  nature  of  act  as  negativing  contributory  negligence,  1273. 

UNCLE. 

presumption  that  services  rendered  to  uncle  or  aunt  by  niece  or  nephew  were 

gratuitous,  583,  note  5   (d). 
presumption  that  services  rendered  by  uncle  or  aunt  to  nephew  or  niece  were 

gratuitous,  583,  note  5   (e). 

UNCONSCIONABLE. 
See  Contract. 

UNDERGROUND  WORKINGS. 

statutes  relative  to  the  health  and  safety  of  employees  in,  1884,  1885. 
See  also  Mines. 

^'UNDERTAKERS." 

meaning  of  term  under  the  English  compensation  act,  1849. 
validity  of  enactments  prescribing  the  qualifications   requisite  for   persons 
who  follow  occupation  of,  2875,  /. 

UNFAIR  COMPETITION. 

infringement  of  union  label  as,  2785. 

UNFAIR  LIST. 

See  also  Fair  List, 
in  furtherance  of  boycott,  2730. 
not  enjoined,  2742,  d. 

injunction  will  not  issue  against  publication  of  newspaper  merely  be- 
cause it  contains,  2742,  d. 
injunction  against  putting  employers  on,  2715,  a. 

UNFITNESS. 

master's  liability  for  injuries  to  servant  caused  by  his  own  unfitness,  1082. 

UNGUARDED  MACHINERY. 
See  Machinery. 

UNGUARDED  OPENINGS. 
See  Openings. 

UNINCORPORATED  ASSOCIATION, 
liability  of,  for  wages,  675. 

UNION  DEPOT. 

applicability  of  fellow  servant  rule  where  employee  of  railroad  company  is  in- 
jured by  negligence  of  employee  of  union  depot  company,  1413. 
notes  3,  4. 
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UNION  LABELS. 

introductory,  2783. 
as  technical  trademarks,  2784. 
protection   of,   in   equity,  2785. 
protection  by  legislation, 

generally,   2786. 

compliance  of  label  with  statutory  requirements,  2787. 

adoption  and  registration  of  label,  2788. 

suits   for  infringement,  2789. 

criminal    prosecutions,    2790. 
abandonment  of  registered  label,  2791. 
right  to  protection  as  affected  by  wording  of  label,  2792. 
right  of  manufacturer  to  use  of  label   where  denied  by  union,  2793. 
validity  of  enactments  relative  to,  2866. 

UNION    LABOR. 

contracts  to  employ,  exclusively,  see  Closed  Shop  Agreements. 

UNITED    KINGDOM. 

See  also  England;   Scotland;   Ireland. 

status  of  servant  receiving  share  of  profits,  69,  note  1;  70,  note  3;  72,  note  3. 

assumption  of  extraordinary  risks  inferred  from  knowledge  thereof,  1182, 
note    1. 

voluntary  acceptance  of  extraordinary  risks  when  appreciated,  1293,  a; 
1294,  a. 

summary    of    decisions    as    to    superior    servant    doctrine,    1478. 

theory  that  master  is  never  liable  for  negligence  in  regard  to  inspection  and 
repair,  1549,  note  1. 

doctrine  that  knowledge  of  master  of  the  dangerous  conditions  must  be  ex- 
pressly charged  in  complaint  against  him  for  personal  injuries 
to  servant,  1628,  note  3. 

necessity  of  averment  of  servant's  ignorance  of  the  dangerous  conditions  in 
his  action  for  personal  injuries,  1629,  note  7. 

liability  of  carrier  for  wilful  tort  of  servant  on   passenger,   2407. 

UNITED    STATES. 

See  Anti-Trust  Acts. 

interstate  commerce  act,  what  constitutes  violation  of,  see  Interstate  Com- 
merce Law. 
obstruction  of  mails,  what  conduct  constitutes  violation  of  statute  against, 

see  Obstruction  of  Mails, 
statutes, 

alien  labor  laws,  149,  a. 

according  a  priority  to  claims  for  wages,  717. 

enacted    especially    for   the   protection    of   laborers    employed   by    inde- 
pendent contractors,   781. 
providing  for  an  exemption  of  earnings,  797. 
relative  to  hours  of  labor  upon  public  work,  884. 
M.  &  S.  Vol.  VIII.— 629. 
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relative  to  hours  of  labor  in  private  employments,  886. 

relative  to  comparative  negligence,  1766. 

abolishing    tlie    defense    of    assumption    of    risk,    1647,    note    9. 

abrogating  defense  of  common  employment,  1766,  1767. 

requiring   rolling  stock   on   railroads   to  be   equipped   with   safety   ap- 
pliances,   1878. 

relative  to  medical  treatment  of  seamen,  2012. 

relative  to  protection  of  trademarks,  as  covering  union  label,  2784. 

right  of  carrier  to  stipulate  against  liability  for  delay   occasioned  by 
strike,  as  affected  by  Harter  act,  2764,  a. 

relating  to  arbitration  and  conciliation  of  labor  disputes,  summarized, 
2768. 

against  conspiracy  to  commit  offenses   against  United   States,   2737. 

against  use  of  mails  to  defraud,  2743. 

against  conspiring  to  oppress  and  intimidate  citizens  in  exercise  of  con- 
stitutional rights,  2746. 

UNLAWFUL  ACTS. 

duty  of  master  to  indemnify  servant  for  loss  from  compliance  with  orders  to 

perform,  253. 
commission  of,  as  contributory  negligence,  1278. 
procuring  another  to  commit,  unlawful  object  for  strike,  2700. 

UNLAWFUL  ASSEMBLY. 

violation  of  statute  against,  by  combining  to  prevent  a  train  from  running, 
2693,  /. 

UNLAWFUL  COMBINATIONS. 
See  Combinations. 

UNLAWFUL  PROFITS. 

right  of  master  in  respect  to  unlawful  profits  obtained  by  servant  while 
engaged  in  discharge  of  duties,  2041. 

UNSKILFULNESS. 

servant  cannot  recover  for  extra  work  caused  by  own  unskilfulness,   553, 
note  5. 

USHERS. 

liability  of  master  for  wrongful  arrest,  etc.,  made  by,  2472,  d,  j. 

UTAH. 

assumption  of  extraordinary  risks   inferred  from   knowledge  thereof,   1182, 

note  1. 
common  employment,  identity  of  department  as  test  of,  1425. 
summary  of  decisions   as  to  superior   servant  doctrine,   1478. 
vice  principalship   determined  with   reference  to  the  character  of  the  act. 

1479,  note  3. 
statutes, 

as  to  constitutionality  of  these  statutes,  see  Constitutional  Law. 
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UTAH —  ( continued) . 

expressly   or   impliedly  applicable  to  the  earnings   of  married  women, 

623. 
affording  a  preference  to  claims  for  wages  in  certain  contingencies,  726. 
providing  for  an  exemption  of  earnings,  797. 
regulating  the  computation  of  wages   in  mines,   840. 
enabling    employees    to    recover    attorneys'    fees    and    special    penalties 

in  actions  for  wages,  867. 
relative  to  hours  of  labor  upon  public  work,  884. 
relative  to  hours  of  labor  in  private  employments,  886. 
modifying  the  fellow  servant  rule,  1762,  1763. 
requiring  seats  for  female  employees,   1866,  note  2. 
requiring  vestibules  on  street  cars,  1881,  note  3. 

relative  to  the  health  and  safety  of  employees  in  mines,  1883-1888,  1890. 
restricting  the  employment  of  women,  1895. 
restricting  the  employment   of  children,   1898. 
relating  to  blacklisting,  2031,  note  3. 
providing  for  the  release  of  master  or  apprentice,  2193. 
relating  to  arbitration  of  labor  disputes,  2768. 


V 

VAPORS. 

imputed  knowledge  of  minor  servant  as  to  risks  from  poisonous  vapors,  1318, 
note  1   (mm). 

VARIANCE. 

in  action  for  damages  for  breach  of  contract  for  wrongful  dismissal,  353. 
between  pleading  and  proof  in  action  for  enforcement  of  claim  for  wages, 

422,  c. 
between  pleading  and  proof  in  actions  for  recovery  of  wages  on   quantiim 

meruit,  551,  c. 
in  actions  for  injuries  to  servant,  1631. 
in   actions   against   carrier   for   wilful   tort   of   servant   against   passenger, 

2455,   6. 
between  pleading  and  proof,  in  action  for  interference  with  employment,  2689, 

note  5   (e). 

VATS. 

statutes  relative  to  the  safeguarding  of  dangerous  vats,  1855,  1856. 

VEHICLES. 

master's   liability  to  third   person  to   whom  he  owes  no   contractual   duty 

for  negligence   of   servants   whose  work   has   relation   to  road 

vehicles  and  horses  owned  by  private  persons,  see  Torts,  §  10. 
person  exercising  limited  degree  of  control  over  driver  of,  not  necessarily 

master,  25,  note  2   (a). 
ownershin  of,  as  determining  relationship  of  master  and  servant,  27,  note  2, 

(a). 
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VEHICLES— ( conitm/ed) . 

status  of  servant  deputed  by  master  to  perform  work  with,  for  third  per- 
son, 54. 
doctrine  of  imputed  negligence,  n5. 

driver  of,  as  servant  of  hirer  of  vehicle,  57,  note  3    (a). 

relationship  between  owner  and  hired  driver  of,  75a,  76,  o. 

riding  on  vehicles  intended  only  for  freight  as  limiting  master's  obligation 
in  respect  thereto,  921,  note  4    (a). 

master  bound  to  anticipate  that  conditions  which  produce  jolting  or  unex- 
pected movements  of  a  vehicle  are  apt  to  be  dangerous  to  per- 
sons on  or  near  it,  1041,  note  16. 

frequency  with  which  inspection  should  be  made,  1060,  note  2   (g). 

liability  of  master  for  injuries  to  servants  while  traveling  on  vehicles  belong- 
ing to  him,  1555. 

assumption  of  risks  from  arrangements  creating  danger  of  collision  between 
trains  and  vehicles  at  crossings,  1188,  note  1    (f). 

taking  a  dangerous  position  on  vehicles  drawn  by  horses  as  contributory 
negligence,    1251     (1). 

duty  of  servant  to  inspect,  1334,  note  1    (t). 

imputed  knowledge  of  servant  as  to  the  risks  from,  1321,  note  1  (g)  ; 
1323,  note  1  (1). 

employees  engaged  in  unloading  or  loading,  as  fellow  servants,   1432,  note 

1  (y). 
employees  supervising  the  loading  or  unloading  of,  as  vice  principals,  1446, 

note  1    (i). 
duty  to  maintain  safe,  nondelegable,  1498,  note  6   (q)  ;  1497,  note  7   (i). 
loading,  as  detail  of  the  work,  1540,  note  1    (c). 
statutes   embodying  the  principle  respondeat  superior  which   are   expressly 

applicable  to  horse-drawn  vehicles,  2263. 
liability   of  hirers  of,  for  the  negligence  of   their  servants,  2340. 
liability   of  master   for   wilful   torts    committed   against   third    persons   by 

servants  while  managing  vehicles,  2377. 

VENDOR  AND  PURCHASER. 

priority  as  between  lienor  under  statute  creating  absolute  lien  for  wages  and 

purchasers  of  the  property  subject  to  the  lien,  756. 
liability  of  vendor  to  vendee  for  negligence  of  his  servants,  2346. 

VENTILATION. 

master's  liability  for  injuries  due  to  defective  ventilation,  1007. 

failure  to  keep  place  of  work  properly  ventilated  as   detail  of  the  work, 

1540,  note   1    (q). 
statutory  provisions  as  to,  in  factories,  1862. 
statutory  requirements  as  to,  in  mines,  1885. 

VENUE. 

of  prosecution  for  infringing  union  label,  2790. 

VERDICT. 
See  Trial. 
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VERMONT. 

status  of  servant  receiving  share  of  profits,  69,  note  1. 
doctrine  of  constructive  service  in,  404,  note  1. 

doctrine  that   one  member  of  a   family  may   recover  for   services   rendered 
to  another  upon  proof  either  of  an  express  or  an  implied  con- 
tract, 597,  note  1. 
obligatory  degree  of  care  in,  906,  note  8. 
doctrine  that  conformity  to  common  usage  is  not  conclusive  in  the  master's 

favor,  947,  note  18. 
assumption  of  extraordinary  risks   inferred  from   knowledge  thereof,   1182, 

note  1. 
assumption  of  risk  as  a  defense  to  the  master's  breach  of  a  specific  statu- 
tory duty,  1647a,  note  2. 
doctrine  that  general  manager  is  not  a  vice  principal,  1457,  note  6. 
summary  of  decisions  as  to  superior  servant  doctrine,  1478. 
vice   principalship   determined  with   reference  to  the  character   of   the   act, 

1479,  note  3. 
theory  that  master  is  never  liable  for  negligence  in  regard  to  inspection  and 

repair,  1549,  note  1. 
necessity  of  averment  of  servant's  ignorance  of  the  dangerous  conditions  in 

his  action  for  personal  injuries,  1629,  note  2. 
liability  of  master  for  wilful  torts  of  his  servant,  2239a,  note  2. 
rule  as  to  exceptional  liability  for  exemplary  damages  in   actions  against 

master  for  tort  of  servant  in,  2557,  note  1. 
statutes, 

as  to  constitutionality  of  these  statutes,  see  Constitutional  Law. 
expressly  or   impliedly  applicable   to  the  earnings   of   married   women, 

623. 
afl'ording  a  preference  to  claims  for  wages  in  certain  contingencies,  72G. 
creating  absolute  lien  for  wages,  750. 
enacted  especially  for  the  protection  of  laborers  employed  by  independent 

contractors,  781. 
relative  to  the  attachment  of  future  wages,  794. 
providing  for  an  exemption  of  earnings,  797. 
relative  to  the  working  hours  of  women  and  children,  887. 
employers'   liability   act,   1661f. 

relative  to  the  protection  of  employees  against  fire,  1860. 
requiring  seats  for  female  employees,  1866,  note  2. 
relative  to  structures  above  or  beside  railroad  tracks,  1876,  a. 
requiring    telltale    at    bridges    and    other    structures    above    the    track, 

1876,   6. 
relative  to  the  blocking  of  frogs,  guard  rails,  and  switches,  1877,  note  ]. 
requiring   rolling   stock   on    railroads   to   be   equipped   with    safety    ap- 
pliances, 1878. 
relative  to  the  competency  of  railway  employees,  1879,  note  1. 
restricting  the  employment  of  women,  1895. 
restricting   the   employment   of   children,    1898. 
relative  to  the  binding  of  apprentices,  2086. 
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VERMONT—  ( oontimted ) . 

relative  to  the  autlientication  of  contract  of  apprenticeship  by  writing, 

2093,  note  2. 
relative  to  the  binding  of  poor  children  by  public  officers,  2105. 
relative  to  the   remuneration  of  apprentices,   2167. 
providing  for  the  release  of  master  or  apprentice,  2193. 
relative  to  proceedings  taken   for   the  protection   of   poor   apprentices, 

2193c. 
embodying  the  principle  respondeat  superior,  2262,  2263. 

VESSELS. 

See  Ships. 

VESTIBULES. 

statutes  requiring  vestibules  on  street  oars,  1881. 

VICARIOUS. 

vicarious  liability  of  master  for  torts  of  servant,  see  Torts. 

VICE  PRINCIPAL. 

See  also  Fellow  Servants. 

duty  of  master  to  furnish  servants  with  safe  instrumentalities,  etc.,  appli- 
cable to  vice   principal  or  other  superior  servant,   899. 

knowledge  of,  imputed  to  the  master,  1052. 

master  liable  where  he  or  vice  principal  directs  details  of  the  work,  1582. 

master's  liability  for  negligence  of,  while  performing  manual  work,  1756, 
note  5. 

who  is,  under  Texas  statute  abrogating  fellow  servant  rule,  1795,  5. 

who  is,  under  the  Missouri  statute  abrogating  the  fellow  servant  rule,  1784,  c. 

VICTORIA. 

statutes, 

affording  summary  remedies  for  breach  of  contract  of  employment, 
315,  g. 

enacted  especially  for  the  protection  of  laborers  employed  by  independ- 
ent contractors,  781. 

relative  to  hours  of  labor  in  private  employments,  886. 

relative  to  the  working  hours  of  women  and  children,  887. 

regulating  sanitary  conditions  of  place  of  work,  1862. 

employers'  liability  act,  1663. 

relative  to  the  meals  of  employees,  1865. 

relative  to  work  in  sweat  shops,  1867. 

relative  to  the  health  and  safety  of  employees  in  mines,  1883-1889. 

restricting  the  employment  of  women,  1895. 

restricting  the  employment  of  children,  1898. 

requiring  master  to  give  character  to  servant,  2014,  note  1. 

relative  to  the  binding  of  apprentices,  2086. 

relative  to  the  authentication  of  contract  of  apprenticeship  by  writing, 
2093,  note  8. 

relative  to  the  binding  of  poor  children  by  or  to  charitable  and  reform- 
atory institutions,  2111. 
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VICTORIA—  ( continued ) . 

providing  for  the  release  of  master  or  apprentice,  2193. 

providing  for  the  punishment  of  the  master  or  apprentice,  2193a. 

VIOLENCE. 

See  also  Force. 

injuries  from  violence  of  third  persons  as  accident  under  the  English  com- 
pensation act,  1805. 

liability  of  master  to  third  person  for  wilful  tort  of  servant  involving  vio- 
lent language,  2381. 

interference  with  another's  customers  by,  actionable,  2731. 

interference  with  another's  employment  by,  2668. 

may  not  be  employed  in  aid  of  strike,  2702. 
may  be  enjoined,  2715,  e. 

not  a  necessary  accompaniment  of  unlawful  picketing,  2706,  a. 

interference  with  labor  supply  need  not  extend  to  employment  of,  to  war- 
rant equitable  interposition,  2715,  a. 

VIRGINIA. 

status  of  servant  receiving  share  of  profits,  69,  note  1. 

doctrine  that  one  member  of  a  family  may  recover  for  services  rendered  to 
another  upon  proof  either  of  an  express  or  an  implied  con- 
tract, 597,  note  1. 

assumption  of  extraordinary  risks  inferred  from  knowledge  thereof,  1182, 
note  1. 

confusion  of  assumption  of  risk  and  contributory  negligence,  1223,  note  3. 

common  employment,  identity  of  department  as  test  of,  1425,  note  7. 

summary  of  decisions  as  to  superior  servant  doctrine,  1478. 

vice  principalship  determined  with  reference  to  the  character  of  the  act, 
1479,  note  3. 

effect  of  delegation  of  personal  duties  to  independent  contractor,  1487,  note 
24. 

doctrine  that  knowledge  of  master  of  the  dangerous  conditions  must  be  ex- 
pressly charged  in  the  complaint  against  him  for  personal  in- 
juries to  servant,  1628,  note  3. 

necessity  of  averment  of  servant's  ignorance  of  the  dangerous  conditions  in 
his  action  for  personal  injuries,  1629,  notes  2,  7. 

effect  of  averment  in  complaint  for  personal  injuries  by  servant  of  his  free- 
dom from  contributory  negligence,  1630,  note  3. 

liability  of  master  for  wilful  torts  of  his  servants,  2239a,  note  2. 

doctrine  that  brakeman  has  no  implied  authority  to  eject  trespassers,  2353, 
note   2. 

liability  of  carrier  for  wilful  tort  of  servant  on  passenger,  2440. 

rule  as  to  nonliability  for  exemplary  damages  in  action  against  master  for 
tort  of  servant  in,  2553,  note  2. 

statutes, 

as  to  constitutionality  of  these  statutes,  see  Constitutional  Law. 
alien  labor  law,  149,  6. 
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VIRGINIA —  ( continued ) . 

relative  to  the  separate  property  of  married  women  not  intended  to  de- 
prive husband  of  common-law  rights  in  respect  to  wife's  earn- 
ings, 662,  note  1. 

requiring  assignment  of  future  wages  to  he  recorded,  662. 

creating  absolute  lien  for  wages,  750. 

providing  for  an  exemption  of  earnings,  797. 

permitting  claims  for  labor  to  be  enforced  against  exempt  property,  817. 

relative  to  the  working  hours  of  women  and  children,  887. 

modifying  the  fellow  servant  rule,  1764,  1764a. 

requiring  seats  for  female  employees,  1866,  note  2. 

requiring  telltale  at  bridges  and  other  structures  above  the  track, 
1876,  6. 

requiring  vestibules  on  street  ears,  1881,  note  3. 

restricting  the  employment  of  children,  1898. 

relating  to  blacklisting,  2031,  note  3. 

relative  to  the  binding  of  apprentices,  2086. 

relative  to  the  authentication  of  contract  of  apprenticeship  by  writing, 
2093,  note  8. 

requiring  indentures  of  apprenticeship  to  be  recorded,  2100,  note  6. 

relative  to  the  binding  of  poor  childrwi  by  public  officers,  2105. 

relative  to  the  binding  of  children  by  courts  or  court  officials,  2108. 

relative  to  the  binding  of  poor  children  by  or  to  charitable  and  reform- 
atory institutions,  2111. 

relative  to  the  remuneration  of  apprentices,  2167. 

providing  for  the  release  of  master  or  apprentice,  2193. 

VOLENTI  NON  FIT  INJURIA. 
§  1.  In  general. 

necessity  for  pleading,  1636. 

maxim   volenti  non  fit   injuria  not   a   defense   unless   the   injured   servant 
voluntarily  undertoolc  the  risk,  1290. 

as  a  defense  in  an  action  based  upon  the  master's  promise  to  remedy  con- 
ditions, 1350. 

as  a  defense  to  the  master's  breach  of  a  specific  statutory  duty,  1647a,  1650. 

availability  of  defense  under  the  civil  law,  1989. 

criticism  of  doctrine  that  servant  continuing  work  with  knowledge  of  danger 
is  necessarily  as  a  matter  of  law,  volens,  963. 
§  2.  Meaning  and  effect  of  the  maxim. 

in  general,  1286. 

relation  of  the  maxim  to  the  doctrine  of  contractual  assumption  of  risk, 
1287. 

relation  of  the  maxim  to  the  defense  of  contributory  negligence,  1288. 

maxim   not   a   defense   unless   the   injured   servant   comprehended   the   risk, 
1289. 

— unless  the  injured  servant  voluntarily  undertook  the  risk,  1290. 

logical  significance  of  the  servant's  knowledge  of  tlae  risk,  1291. 

ordinary  risks  always  presumed  to  have  been  voluntarily  undertaken,  1292. 
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VOLENTI  NON  FIT  mjVRJA— (continued) . 

doctrine  that  voluntary  action  is  inferable  as  matter  of  law  when  appreci- 
ation of  an  extraordinary  risk  is  proved, 
United  Kingdom  and  British  Colonies,  1293,  a. 
United  States,  1293,  6. 
doctrine  that  voluntary  action  is  not  inferable  as  matter  of  law  even  when 
appreciation  of  extraordinary  risk  is  proved, 
United  Kingdom  and  British  Colonies,  1294,  a. 
United  States,  1294,  5. 
§  3.  Particular  circumstances  bearing  upon  the  question  whether  the  servant  teas 
volens. 
increased  compensation  given  for  encountering  a  specific  risk,  1295. 
injury  inevitable  if  servant  remains  at  work,  1296. 

assumption   by   master   of   responsibility   for   any  injury   that   may  be   re- 
ceived,   1297. 
injury  resulting  from  the  servant's  own  acts  or  omissions,  1298. 
work  undertaken  by  the  order  of  the  master  or  superior  employee,  1299. 
work  undertaken  outside  the  scope  of  ordinary  duties,  1300. 
servant's  fear  of  losing  his  position,  1301. 
complaint,  objection,  or  protest  omitted  or  made, 
omitted,  1302,  o. 
made,  1302,  6. 
existence  of  risk  contemporaneous  with  or  subsequent  to  entry  upon   the 

employment,  1303. 
length  of  time  which   elapsed  between   the  discovery   of  the  risk   and  the 

occurrence  of  the  accident,  1304. 
act  rendered  necessary  by  arrangement  of  plant,  1305. 

VOLUNTARY. 

servant  not  a  voluntary  agent,  963. 

theory  that  servant  acts  voluntarily  in  entering  or  continuing  in  employ- 
ment, criticized,  963. 

servant's  acceptance  of  a  known  risk  usually  presumed  to  be  voluntar}',  1200. 

voluntary  or  involuntary  quality  of  the  servant's  action  in  continuing  work 
as  affecting  his  contributory  negligence,   1215. 

direct  order  considered  as  tending  to  negative  voluntary  action,  1364,  e. 

VOLUNTEERS. 

liability  of  master  for  injuries  to,  1562-1567. 

right  of  action  by  volunteers  under  employers'  liability  acts,  1722. 

not  within  the  statutes  requiring  dangerous  machinery  to  be  guarded,  1856, 

notes  81,  82. 
obligations  of  employer  not  owed  to,  under  the  civil  law,  1986. 
liability  of  master  for  tort  of  servant  to,  considered  with  reference  to  the 

nature  of  the  duty  owed,  2501. 


w 

WAGE  EARNER. 

who  is,  under  master  and  servant  statute,  1962a,  h. 
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WAGES. 

recovery  of  remuneration  for  services  rendered  by  relatives  or  members  of 

the  same  household  to  one  another,  see  Family, 
recovery  of,  on  quantum  meruit,  see  Quantum  Meruit, 
action  for  wages  on  the  ground  of  constructive  performance  of  services,  see 

Constructive  Performance  of  Services, 
as  to  right  of  master  to  earnings  of  servant,  see  Product  of  Servant,  Right  of 

Master  in. 
statutes  enacted  especially  for  the  protection  of  laborers  employed  by  inde- 
pendent contractors,  see  Independent  Contractors. 
§  1.  /»  general. 

when  right  to  require  payment  of,  matures, 

in  cases  where  there  is  no  express  stipulation  on  the  subject,  418,  a. 
in  cases  where  the  matter  is  covered  by  provisions  in  contract,  418,  fc. 
place  of  payment,  419. 
procedure  for  enforcement  of  claim,  420. 

special  rules  applicable  in  cases  where  the  remuneration  is  payable  in  instal- 
ments, 421. 
pleading  in  actions  to  enforce  payment  of, 

necessity  of  averment  of  special  contract,  422,  a. 
particular  averments  of  declaration  or  complaint,  422,  b. 
variance,  422,  u. 
plea  or  answer,  422,  d. 
actions  to  enforce  the  payment  of  claim  for, 

existence  and  validity  of  agreement  relied  upon, 
in    general,    423. 

necessary  parties  to  the  agreement,  424. 
definiteness  of  agreement,  425. 
consideration   of   agreement,   426. 
lawfulness  of  agreement,  427. 

authority  of  agent  by  whom  agreement  was  made,  428,  429. 
formal  authentication  of  agreement,  430. 
for  services  performed  before  wrongful  dismissal,  how  far  recoverable  in  an 

action  for  damages,  345. 
deduction  from,  as  remedy  of  master  for  servant's  breach  of  contract,  311,  c. 
action  for,  as  remedy  of  servant  for  master's  breach  of  contract,  312,  6. 
priority  of,  apart  from  statutory  provisions, 
in  general,   463a. 
equitable  preference  of   the  wages   of  employees   of   insolvent  railway 

companies,  464. 
priority  of  wages  under  the  law  of  Scotland,  465. 
right  to  assign  wages  received  from  public  employment,  653. 
right  to  assign  future  wages  earned  from  public  employment,  655,  6. 
increased  wages  as  circumstance  bearing  upon  the  question  whether  the  serv- 
ant was  volens,  1295. 
fact  that  employee  is  receiving  greater  wages  upon  his  status  as  superin- 
tendent, 1683,  note  7. 
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sufficiency  of  submission  of  industrial  dispute  to  warrant  award  as  tO;  2774, 

B. 
fact  that  strike  was  caused  by  reduction  of,  as  rendering  carrier  liable  for 

delay,  2760. 
payment  of,  during  working  hours,  a  proper  purpose  for  strike,  2700. 
S  2.  Persons  entitled  to  maintain  actions  for  remuneration  for  services. 
servants  of  full  age  and  sui  juris. 
in  general,  613. 
rights  of  a  servant's  creditors, 

in  respect  of  wages  already  earned,  614. 
in  respect  of  wages  for  work  to  be  performed  in  the  future, 
in  general,  615,  a. 

transfers  of  future  earnings,  how  far  valid,  615,  b. 
rights  of  employer's  creditors  in  respect  of  money  owed  by  him  for  serv- 
ices, 616. 
servant's  right  to  his  earnings,  how  far  affected  by  bankruptcy  or  in- 
solvency, 
in  general,  617,  o. 
under  the  special  provision  regarding  the  payment   of  bankrupt's 

income  during  the  proceedings,  617,  6. 
decisions  under  the  United  States  bankruptcy  act,  618. 
bankrupt's  right  to  his  children's  earnings,  how  far  an  asset  of  his  es- 
tate, 619. 
master's  right  to  wages  accruing  to  a  servant  from  anotlier  employer, 
620. 
persons  entitled  to  the  earnings  of  married  women, 

common-law  rule  as  to  earnings  of  married  women,  621. 

common-law  rule  as  modified  by  general  statutes  relative  to  property 

of  married  women,  622. 
statutes  expressly  or  impliedly  applicable  to  the  earnings  of  married 
women, 
text  of  statutes,  623. 
general  effect  of  these  statutes,  624. 

to  what  descriptions  of  earnings  a  married  woman  is  entitled  under 
the  statutes, 
enactments  conferring  upon  married  women  the  same  rights  as 

is  she  were  unmarried,  625,  a. 
enactments  applicable  to  all  the  avails  of  a  married  woman's 

contracts  and  industry,  625,  6. 
enactments  applicable  to  "property  earned"  by  married  woman, 

625,  c. 
enactments  applicable  to  "the  wages  of  labor  performed"  by  a 

married  woman,  625,  d. 
enactments   protecting  the   "personal   earnings"   of  a   married 

woman  or  money  earned  by  her  "personal  labor,"  625,  e. 
enactments  applicable  to  wages  earned  in  any  employment  in 
which  her  husband  has  no  "proprietary  interest,"  625,  /. 
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enactments  which  entitle  a  married  woman  to  her  own  earnings 
except   those    which   accrue    for   labor   performed    for    her 
husband  or  family,  625,  g. 
enactments    applicable    to    the    separate    earnings    of    married 

woman,  625,  h. 
enactments  which  apply  to  the  wages  and  earnings  of  married 
woman  acquired  "in  any  employment  which  she  carries  on 
separately  from  her  husband,"  but  contain  an  express  pro- 
viso to  the  eflfect  that  they  shall  not  be  construed  as  enab- 
ling husband  or  wife  to  contract  with  or  sue  each  other, 
625,  i. 
enactments  applicable  to  money  due  as  the  wages  of  the  "sepa- 
rate labor"  of  married  woman,  625,  j. 
enactments   applicable   to   services   performed    by    a    married 
woman  "on  her  sole  and  separate  account,"  625,  k. 
consent  of  husband,  how  far  a  condition  precedent  to  the  wife's  acqui- 
sition of  the  statutory  right,  626. 
right   of  married   woman  to   remuneration   for   services   rendered   to   a 
partnership  of  which  her  husband  is  a  member, 
apart  from  express  enactments  relating  to  her  earnings,  627,  o. 
under  statutes  relating  to  her  earnings,  627,  6. 
conflict  of  laws,  628. 

contractual    renunciation    of   marital    rights    in   cases    not    affected   by 
statute, 
effect  as  regards  husband  and  wife,  629. 
effect  as  regards  creditors  of  the  husband, 
antenuptial  agreement,  630,  a. 
postnuptial  agreement,  effect  of,  as  regards  existing  creditors, 

630,  6. 
— as  regards  subsequent  creditors,  630,  l:. 
confusion   of   wife's    separate    earnings    with    money   belonging   to   the 

husband,  631. 
protection  extended  to  the  earnings  of  deserted  wives, 
apart  from  statute,  632,  a. 
under  statutory  provisions,  632,  h. 
earnings  of  wife  after  separation  from  her  husband,  633. 
earnings  of  married  woman  in  jurisdictions  in  which  the  comnaunity  sys- 
tem prevails,  634. 
persons  entitled  to  the  earnings  of  minors, 

father  presumptively  entitled  to  earnings  of  minor  child,  635. 
consequences  of  the  existence  of  this  right, 

with  respect  to  the  father  of  the  child  and  the  employer,  636,  a. 
with  respect  to  the  father's  creditors,  636,  6. 
with  respect  to  the  father's  widow,  636,  o. 
rights  of  widowed  mother  of  child,  637. 

rights  of  mother  separated  from  or  deserted  by  her  husband,  638. 
fights  of  stepfather  of  child,  639. 
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rights  of  person  to  whom  the  father  has  transferred  the  services  of  the 

child,  640. 
parental  right  under  the  laws  of  Quebec,  641. 
what  earnings  are  subject  to  the  parental  right,  642. 
termination  of  parental  right  by  death  of  parent,  643. 
termination  of  parental  right  by  child's  attainment  of  majority,  644. 
marriage  of  minor,  how  far  affects  parental  right, 
under  the  common  law,  645,  a. 
under  the  civil  law,  645,  6. 
renunciation  of  parental  right  by  sale  or  gift  during  the  child's  minority, 
in  general,  646. 

renunciation   in   respect  of  a   particular   contract, 
contract  made  by  father,  647,  a. 
contract  made  by  child,  647,  5. 
renunciation  with  respect  to  the  whole  or  a  part  of  the  period  of 
minority, 
in  general,  648. 

intentional  renunciation,  when  inferable,  649,  a. 
constructive  renunciation,  when  inferable,  649,  6. 
results  of  renunciation  of  parental  right  in  respect  of  the  parent, 

the  child,  and  the  employer,  650. 
—in  respect  of  the  parent's  creditors, 

rights  of  existing  creditors  in  respect  of  money  already  earned 

at  the  time  of  the  renunciation,  651,  u,. 
rights  of  existing  creditors  in  respect  of  money  earned  after  the 

renunciation,  651,   6. 
rights  of  subsequent  creditors  in  respect  of  money  earned  afte 
the  renunciation,  651,  c. 
resumption  of  parental  right,  652. 
assignees  of  claims  for  wages  or  salary, 

assignees    of   remuneration    already    earned,    rights    of   as    against   the 
employer, 
private  employments,  653,  a. 
public  employments,  653,  b. 
— ^as  against  creditors  of  the  employee,  654. 

assignment  of  future  wages  to  accrue  under  an  existing  contract,  validity 
of, 
private  employments,  655,  a. 
public  employments,  655,  6. 
validity  of  assignment  of  future  wages  to  accrue  under  an  existing  con- 
tract as  between  the  assignor,  the  assignee,  and  the  employer, 
general  rule,  656,  a. 
consideration,  656,  b. 
notification  of  employer,  656,  u. 
acceptance  by  employer,  656,  d. 

discharge  of  the  servant  in  bankruptcy  proceedings,  effect  of,  656,  e. 
abandonment  of  contract  by  assignor,  effect  of,  656,  /. 
payment  of  the  wages  as  a.  defense,  656,  g. 
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validity  as  against  creditors  of  the  servant, 
general  rule,  657,  a. 
consideration,  657,  5. 
notification  of  the  employer,  657,  o. 
acceptance  by  employer,  657,  d. 

defeasibility  of  assignment  on  the  ground  of  fraud,  657,  e. 
instruments  and  transactions  which  constitute  effective  assignments,  658. 
liability  of  assignee  with   respect  to  other  parties  in  interest, 
liability  as  regards  the  servant,  659,  a. 
liability  as  regards  the  creditors,  659,  6. 
assignment  of  wages  to  accrue  under  expected  and  merely  possible  con- 
tracts, 
legal  doctrine,  660,  a. 
equitable  doctrines,  660,  6. 
assignment  of  portion  of  the  claim,  how  far  enforceable, 
in  an  action  at  law,  661,  a. 
in  an  equitable  suit,  661,  6. 
enactments  requiring  that  assignment  of  future  wages  shall  be  recorded, 
text  of  the  statutes,  662. 
effect  of  the  statutes, 
in  general,   663,   a. 
necessity   of   acceptance    of   the   assignment   by   the   employer, 

663,  6. 
wages  to  which  the  statutes  are  applicable,  663,  c. 
contracts  operating  as  assignments  within  the  meaning  of  these 

statutes,  663,  d. 
record,  how  far  operating  as  notice  to  employer,  663,  e. 
other  enactments  limiting  the  right  to  assign  wages,  664. 
§  3.  Pwrties  liable  for. 

parties  liable  under  an  express  agreement,  665. 
parties  liable  as  for  an  implied  agreement,  666. 
liability  of  a  person  who  advances  money  to  enable  employer  to  carry  out 

a   contract,   667. 
liability  of  estate  of  deceased  employer,  668. 
liability  of  estate  of  bankrupt  or  insolvent  employer,  669. 
liability  of  particular  classes  of  employers, 
minors,   670. 
married  women,  671. 
trustees,  672. 
public  corporations,  673. 
private  corporations,  674. 
unincorporated  associations,  675. 
the   state,   676. 
public  officials,  677. 

parties  liable  for  the  wages  of  seamen,  678. 
liability  as  between  various  classes  of  persons, 

liability  as  between  agent  at  whose  request  the  work  was  performed 
and  his  principal,  679. 
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liability  as  between  a  principal  employer  and  an  independent  contractor 

at  whose  request  the  work  was  performed,  680. 
liability   as  between   owner  and  occupant   of  premises   affected  by  the 

work,  681. 
liability  as  between  the  owners  and  charterers  of  ships,  682. 
liability  as  between  the  original  employer  and  his  successor  in  interest, 
in  cases  where  the  employer  has  transferred  his  business,  683,  a. 
in  cases  where  the  employer  has  transferred  his  right  to  the  services 
of  the  claimant,  683,  6. 
§  4.  Defenses  to  actions  for. 

defective  performance,  how  far  a  ground  for  reducing  the  amount  recover- 
able, 
rule  in  common  law  jurisdictions, 
rule  where  the  servant  is  an  adult,  699. 
rule  where  the  servant  is  a  minor, 

abandonment  of  the  contract,   700,   a. 
dereliction  of  duty  in  the  course  of  the  employment,  700,  6. 
doctrine  in  civil-law  jurisdictions  and  in  courts  of  admiralty,  701. 
statute  of  limitations  as  defense  in  common-law  jurisdictions,  702. 
— in  civil-law  jurisdictions, 
Louisiana,  703,  a. 
Scotland,  703,  &. 
Quebec,  703,  c. 
pleading  and  practice,  704. 
burden  of  proof,  705. 
§  5.  Amount  recoverable — generally. 
elements  determining, 
in  general,  431. 

specific  evidence  admissible  to  prove  terms  of  contract, 
unexecuted  document  in  form  of  contract,  432,  o. 
documents  expressive  merely  of  master's  desire,  432,  B. 
entries  in  account  books  of  master,  432,  c. 
financial  statement  made  by  the  servant  to  master  in  the  course  of 

his  employment,  432,  d. 
documents  signed  by  agents,  432,  e. 

declarations  and  admissions  of  agents  of  master,  432,  /. 
declarations  and  admissions  of  the  claimant  himself,  432,  g. 
declarations  of  wife  hired  as  servant,  432,  h. 
value  of  services  rendered,  432,  i. 
custom  of  employer  himself,  432,  /. 
general   custom   observed   by   employers   in    same   business   as   the 

master,  432,  k. 
amount  paid  to  other  persons  working  for  the  defendant,  432,  I. 
amount  previously  paid  to  the  claimant  by  the  employer,  432,  m. 
amount  previously  paid  to  plaintiff  in  another  employment,  432,  n. 
amount  offered  by  third  person  to  claimant  for  similar  services. 
432,  o. 
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amount   for   which   claimant   oflfered   to   work   for   a  third   persi  n. 

432,  p. 
previous   presentation    of    bill    for    smaller    amount   than   that   dc 

manded,  432,  q. 
conduct  of  parties  during  the  currency  of  the  employment,  432,  r. 
condition  of  employer's  business  at  the  time  when  the  alleged  agree- 
ment was  made,  432,  s. 
secondary  evidence,   432,   /. 
performance  of  the  agreed  services, 
in  general,  433,  a. 
readiness  to  perform,  433,  6. 
periods  during  which  the  services  in  question  were  rendered,  434. 
allowance  of  interest  on  plaintiff's  claim,  435. 
amount  recoverable  in  particular  classes  of  cases, 

amount  recoverable  where  contract  specifying  rate  of  wages  is  termi- 
nable at  any  time,  436. 
computation  of  remuneration  where  services  are  to  be  performed  during 

a  portion  only  of  the  term,  437. 
amount  recoverable   in  cases  wliere  remuneration  is  not  fixed  by  con- 
tract, 437a. 
contracts  providing  that  the  remuneration  is  to  be  determined  by  the 

employer,  438. 
— by  the  servant,  439. 
— by  a   third  person,  440. 
contracts  under  which  the  payment  of  compensation  is  conditional  upon 

a  specified  contingency,  441. 
changes  in  the  rate  of  remuneration  as  originally  stipulated, 
in   general,   442,   «,. 
increase  of  remuneration,  442,  b. 
diminution  of  remuneration,  442,  c. 
remuneration  by  testamentary  provision,  443. 

recovery   of   compensation   as   to   times  during  which  servant  was  not 
actively  engaged  in  his  duties, 
unoccupied  hours  of  servants  hired  by  the  day,  444,  o. 
unoccupied  weeks  of  servants  hired  by  the  week,  444,  6. 
unoccupied  periods  of  servants  hired  for  longer  terms,  444,  c. 
periods  during  which  servant  is  at  disposal  of  master  but  not  re- 
quired to  work,  444,  d. 
periods   during   which  the   servant   was   absent   with   the   master's 

express  permission,  444,  e. 
period  during  which  the  master  prevented  the  servant  from  working, 
444,  f. 
periods  during  which  the  servant  was  required  to  attend  a  court,  444,  g. 
acquiescence  of  servant  in  amount  paid  by  the  employer,  445. 
recovery  by  servant  of  money  disbursed  on  behalf  of  the  employer,  44fi. 
recovery  by  master  of  money  paid  to  the  servant  on  account  of  wages, 
447 
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effect  of  stipulation  regarding  retention  of  wages  or  deposits  of  money 

by  servant,  until  termination  of  the  service,  448. 
stipulations  regarding  the  investment  of  money  by  the  employee  in  the 

employer's  business,  44Sa. 
employer's  right  to  make  deduction  from  servant's  wages  on   account 
of  misconduct, 
in  general,   449,   a. 
under  express  stipulations,  449,  6. 
in  other  classes  of  cases,  449a. 
in  actions  for  services  of  unemancipated  minor, 
in  an  action  brought  by  the  father,  450. 
— by  an  emancipated  minor,  451. 
remuneration  supplementary  to  stipulated  wages, 
gifts  and  gratuities, 

from  the  employer,  452,  a. 
from  third  persons,  452,  6. 
perquisites  and  other  valuable  privileges,  453. 
pensions  and  retiring  allowances,  454. 

allowance  for  personal  expense  in  traveling  to  and  from  place  of  work, 
expenses  of  journey  to  place  of  work,  455,  a. 

expenses  of  journey  to  former  place  of  residence  after  termination 
of  employment,  455,  6. 
expenses  incurred  by  servant  while  engaged  in  the  performance  of  the 
contract, 
in  general,  456,  u. 

in  case  of  servants  who  accompany  their  master  on  journeys,  456,  6. 
in  the  case  of  servants  who  are  sent  to  a  new  place  of  work,  456,  c. 
in  the  case  of  servants  whose  functions  require  them  to  take  jour- 
neys, 456,  d. 
recovery  in  respect  of  money  allowed  for  board,  456a. 
express  agreements  to  pay  for  extra  work,  457. 
agreements    providing   for    payment    of    remuneration    other   than   by   fixed 
wages, 
remuneration  measured  by  amount  of  work  performed,  458. 
remuneration   consisting   of   a   share   of   the  profits   of   the   employer's 
business, 
in  general,  459,  a. 

computation  of  amount  recoverable,  459,  6. 
equitable  jurisdiction  in  aid  of  the  employee,  460. 
remuneration  consisting  wholly  or  partially  of  gifts,  461. 
agreements  providing  for  the  payment  of   remuneration  otherwise  than  in 
money, 
remuneration  by  transfer  of  real  property, 
written  agreements,  462,  a. 

oral  agreements  not  enforceable  by  action  at  law,  462,  b. 
oral   agreements,   when   specifically   enforceable   in   equitable   suits. 
462,   c. 
remuneration  by  transfer  of  chattels,  463. 
M.  &  S.  Vol.  VIII.— 630. 
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§  6.  Amount  recoverable  where  contract  haf;  not  been  fully  performed. 
contracts  of  hiring,  when  deemed  to  be  entire,  466. 
rescission  of  contract  by  mutual  consent, 

amount  recoverable  by  servant  in  respect  to  work  actually  performed, 

467. 
doctrine  applicable  where  the  servant  is  paid  by  commission  or  share 

of  the  profits,  468. 
rights  of  servant  in  respect  to  the  unexpired  residue  of  his  term,  469. 
rescission  of  contract  by  exercise  of  right  reserved, 

stipulations  providing  for  the  termination  of  the  contract  by  mutual 

agreement,  470a. 
stipulations  providing  that  contract  may  be  rescinded  by  one  or  either 

party  under  certain  circumstances,  471. 
effect  of  such  stipulations  where  remuneration  consists  of  a  share  of 

the  profits  of  the  master's  business,  472. 
stipulations   entitling   master   to  terminate   contract   by   giving   a  cer- 
tain notice, 
in  general,  473. 

stipulations  embodied  in  express  provisions.  473,  a. 
stipulations  implied  from  the  existence  of  a  specific  custom  or  the 

character  of  the  employment,  473,  6. 
materiality  of  date  at  which  notice  was  given,  473,  c. 
liability  of  master  as  modified  by  statute,  473,  d. 
measure   of   recovery   where   the   employee  is   paid  wholly  or   par- 
tially by  commission,  474. 
stipulation  entitling  or  requiring  the  servant  to  terminate  the  contract 

by  notice,  475. 
rights  of  servant  with  respect  to  the  unexpired  residue  of  the  term,  476. 
stipulations  by  which  the  right  to  terminate  the  contract  upon  payment 
of  a  certain  sum  is  reserved  by  the  master,  477. 
where  servant  is  dismissed  for  a  valid  reason, 

doctrine  that  no  compensation  is  recoverable,  478. 
rationale  of  this  doctrine,  479. 

application  where  the  contract  provides  for   payment  of  wages  in  in- 
stalments, 480. 
— where  the  servant  is  paid  by  a  percentage  of  the  profits,  481. 
— ^where   the   compensation   consists   of   commissions,   482. 
— ^where  the  work  is  paid  for  by  the  piece,  482a. 
doctrine  that  the  value  of  the  services  actually  rendered  by  rightfully 

dismissed  servant  is  recoverable,  483. 
rationale  of  this  doctrine,  484. 

application  of  this  doctrine  in  cases  where  the  servant  is  paid  by  per- 
centage of  the  profits,  485. 
doctrine  adopted  in  civil  law  jurisdictions, 
Scotland,  486,  a. 
Louisiana,  486,  6. 
Quebec,  486,  o. 
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lights  of  the  servant  with  respect  to  the  residue  of  the  term  subsequent 
to  his  dismissal,  487. 
withdrawal  of  the  servant  from  the  employment  for  a  valid  reasonj 
doctrine  applicable  in  courts  of  common  law, 

doctrine  of  the  English  and  colonial  courts,  488,  a. 
doctrine   of   American    courts,   488,    6. 
— in   courts   of  admiralty,   489. 

— in   jurisdiction    in    which   the   civil    law   prevails,    490. 
doctrine   that   no   remuneration   can  be   recovered   in  respect   of  entire 

contract  for  a  definite  time  at  a  definite  rate,  491. 
rationale  of  this  doctrine,  492. 

application  of  doctrine  where  contract  provided  for  payment  of  wages 
in  instalments,  493. 
instalments  accrued  before  the  employment  was  abandoned,  493,  a. 
rights  of  servant  with  respect  to  current  instalment,  493,  6. 
— ^where  the  servant  is  working  by  the  piece, 
contracts  covering  a  definite  period,  494,  o. 
contracts  not  covering  a  definite  period,  494,  6. 
— where  the  servant  is  paid  by  commissions,  495. 

— ^where  the  action  is  brought  by  the  father  of  the  defaulting  minor 
servant, 
contract  made  by  father,  496,  a. 
contract  made  by  minor,  496,  6. 
where  the  action  is  brought  by  a  defaulting  minor  himself, 
rule  where  the  contract  was  binding,  497,  a. 
rule  where  the  contract  was  voidable,  497,  6. 
where  the  contract  is  invalid  under  the  statute  of  frauds, 
oral  contracts  not  to  be  performed  within  a  year,  498,  a. 
oral  contracts  made  for  the  conveyance  of  land,  498,  6. 
where  the  formal  requirements  of  other  statutes  are  not  satisfied,  499. 
modification  of  the   original   agreement,   effect   of,   500. 
waived  by  the  master  of  his  right  to  forfeit  the  servant's  wages,  500a. 
doctrine  that  the  value  of  services  rendered  up  to  the  time  of  with- 
drawal may  be  recovered, 
in  general,  501,  a. 

footing  on  which  amount  recoverable  is  computed,  501,  6. 
when  the  right  of  action  accrues,  501,  c. 
discussion  of  this  doctrine,  502. 
application  of  this  doctrine  in  cases  where  remuneration  is  payable  in 

instalments,  503. 
— in   civil    law   jurisdictions, 
Scotland,  505,  a. 
Louisiana,  505,  b. 
Quebec,  505,  c. 
stipulations  as  to  forfeiture  of  wages  in  the  event  of  servant's  withdrawal 
from  the  employment  without  notice, 
enforceability  of  these  stipulations,  506. 
circumstances  under  which  the  servant  incurs  a  forfeiture,  507. 
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scope  of  stipulations  in  respect  of  the  wages  affected,  508. 
misconduct  of  servant  preceding  his  abandonment  of  the  employment, 
effect  of,  509. 
performance  temporarily  interrupted  by  voluntary  absence  of  servant  witli- 
out  a  valid  excuse, 
effect  of  absence  considered  without  reference  to  special  stipulations  on 

the  subject,  510. 
effect  of  stipulations  regarding  the  forfeiture  of  wages  on  account  of 

servant's  absence  from  work,  511. 
duty  of  servant  to  make  up  lost  time,  512. 
incomplete   performance   caused   by  death   or   physical   disability  of  one   of 
the  parties, 
death  of  master  during  stipulated  term,  513, 
— doctrine   in   civil   law  jurisdictions,  514. 
death  of  servant  during  the  stipulated  term, 
doctrine  of  the  common  law  courts, 

contracts  entire  as  regards  remuneration,  515,  a. 
contracts   provision    for    payment    of    remuneration    in    instal- 
ments, 515,  6. 
liability  of  estate  of  deceased  servant  for  vinearned  portion  of 
prepaid  remuneration,  515,  c. 
doctrine  in  civil  law  Jurisdictions,  516. 
doctrine  of  the  maritime  law,  517. 
sickness  of  the  master,  518. 

performance   permanently   interrupted   by    reason   of   the   physical   dis- 
ability of  the  servant, 
abandonment  by  servant,  519,  a. 
dismissal  by  master,  519,  6. 
servant  released  from  engagement,  519,  o. 
•—doctrine  of  the  maritime  law,  520. 
doctrine  of  the  common  courts, 

servant's  rights  in  respect  of  work  actually  done,  521,  o. 
servant's  rights  in  respect  of  the  period  during  which  he  was 

actually  disabled,  521,  6. 
servant  not  bound  to  make  up  for  lost  time,  521,  c. 
servant's  rights  as  affected  by  specific  stipulations,  521,  d. 
effect  of  specific  statutory  provisions,  521,  e. 
doctrine  in  civil  law  jurisdictions, 
Scotland,  522,  a. 
Louisiana,  522,  h. 
Quebec,  522,  i. 
effect  of  physical  disability  considered  with  reference  to  circumstances 
importing  fraud  on  the  servant's  part, 
disability  anticipated  when  contract  was  made,  523,  a. 
disability  caused  by   injury   sustained  by  reason  of  the  servant's 
own  negligence,  523,   6. 
duty  of  servant  to  resume  work  after  the  removal  of  his  disability,  524. 
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damage   caused  by  servant's  death  or  disability,  master's  right  of  re- 
coupment for,  525. 
incomplete  performance  caused  by  other  circumstances  beyond  the   control 
of  the  parties, 
effect  of  destruction  of  the  master's  property  as  regards  the  period  prior 

to  the  destruction,  526. 
— as  regard  the  period  subsequent  to  the  destruction,  526a. 
— ^work  suspended  owing  to  damage  caused  by  fire  or  other  vis  major, 

526b. 
enactment  of  a  statute,  527. 
issuance  of  commission  in  bankruptcy,  527a. 
appointment  of  receiver  on   issuance   of  winding-up   order   in  the  case 

of  an  employing  company,  528. 
stoppage  of  business  of  employing  company  by  judicial  decree,  529. 
withdravpal  of  servant  from  work  by  legal  process,  530. 
seizure  or  detention  of  ship  on  which  servant  is  employed,  531. 
termination  of  employment  by  proclamation  of  peace,  532. 
suspension  of  work  on  sanitary  grounds,  533. 
g  7.  Statutes  according  u.  priority   to   claims  for. 

constitutionality   of  enactments   according  a  priority  to  claims  for  wages, 

2803,  2813-2818. 
in  general, 

period  covered  by  the  statutory  preference  given  to  claims  for,  714,  719, 

731,  746,  765,  &;  767,  a. 
subrogation  to  the  statutory  preference  of  claims  for  wages,  715,  724, 

737a,  768. 
extinction  of  the  statutory  preference  of  claims  for  wages  by  novation, 
716,  725,  740,  747,  761,  769. 
bankruptcy  acts, 

provisions  in  English  bankruptcy  acts,  708. 
provisions  in  Scotch  bankruptcy  acts,  709. 

provisions  in  colonial  acts  relative  to  bankruptcy,  insolvency,  etc.,  710. 
constuction   and   operation   of    provisions   of   the   English   and   colonial 
acts, 
upon  what  footing  construed,  711,  a. 

preference  as  dependent  upon  the  business  of  the  employer,  711,  b. 
cessation  of  the  employment  before  the  bankruptcy,  711,  o. 
absence  from  work  on  account  of  ill-health,  preference  not  affected 

by,   711,  d. 
at  what  time  preferred   claims   are  payable,   711,   e. 
discharge  of  bankrupt  after   payment  of  preferred  part  of  wages, 

711,  f. 
"wages  or  salary,"  scope  of  these  expressions,  712. 
occurrence  which  called  the  preference  into  operation,  713. 
period  covered  by  the  preference,  714. 
subrogation  to  the  preference,  715. 
extinction  of  the  preference  by  novation,  716. 
provisions  of  the  United  States  bankruptcy  acts,  717. 
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construction  and  application  of  these  provisions, 
scope  of  expression  "wages,''  718. 
period  covered  by  the  preference,  719. 
application  of  payments  on  account  of  wages,  720. 
right  of  parent  to  claim  preference  in  respect  of  wages  accruing  to 

his  minor  cliild,  721. 
how  far  priority  of  wages  Is  affected  by  other  provisions  in  the  act, 
provisions  relating  to  the  rank  of  debts  other  than  those  for 

services,  722,  a. 
provisions  as  to  preference  of  creditors'  claims,  722,  6. 
transferability  of  the  right  to  the  preference  by  assignment  of  the 

claim  for  wages,  723. 
subrogation  to  the  preference,  724. 
extinction  of  preference  by  novation,  725. 
American  statutes  affording  priority  under  certain  contingencies, 
contents  of  statutes,  726. 

construction  and  operation  of  these  statutes.     Generally, 
on  what  footing  construed,  727,  a. 
effect  of  repeal  or  modification  of  statutes  after  commencement  of 

services,  727,  6. 
discontinuance  of  the  employment  before  the  Hen  or  preference  be- 
came operative,  effect  of,  727,  c. 
appropriation  of   payments   of  wages  made   during   the   privileged 
period,  727,  d. 
right  of  husband  to  claim  preference  in  respect  of  wages  accruing  to  his 

wife,  728. 
right  of  parent  to  claim  preference  In  respect  of  wages  accruing  to  his 

minor  child,  729. 
occurrences  which  call  the  preference  into  operation, 
"Insolvency,"  730,  a. 
"suspension  of  business,"  730,  6. 
"suspended  by  the  action  of  creditors,"  730,  c. 
"seized  under  process,"  730,  d. 
"seized  under  process  or  placed  in  the  hands  of  a  receiver,  trustee, 

assignee,"  730,  e. 
"when  a  receiver  shall  be  appointed,"  730,  /. 

"sale   by   execution   or   otherwise   on   account   of   the   death   or   in- 
solvency of  the  employer,"  730,  g. 
"assignment  on  account  of  inability  to  pay  debts,"  730,  h. 
"sale  or  transfer,"  730,  i. 
period  covered  by  the  preference,  731. 
debts  which  are  entitled  to  priority, 

compensation  in  the  form  of  a  share  of  profits  of  employer's  busi- 
ness, 732,  a. 
compensation  in  the  form  of  commissions,  732,  6. 
compensation  according  to  the  amount  of  work  performed,  732,  e. 
compensation  not  fixed  by  terms  of  contract,  732,  d. 
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compensation   due  for   services  only   partially   within   purview   ot 

statute,  732,  e. 
compensation  due  for  services  of  horse  and  team,  732,  /. 
compensation  due  for  services  rendered  outside  of  state  in  which 

preference  is  claimed,  732,  g. 
compensation  due  for  services  rendered  to  a  third  person,  732,  h. 
claims  for  damages,  732,  i. 

change  in  quality  of  claims  originally  preferential,  732,  ;. 
preferential  quality  of  claims,  as  determined  by  the  character  of 
the    business    or    work    with    relation    to    which    the    services 
were  rendered,  732,  k. 
property  subject  to  the  preference,  733. 
relative  rank  of  preferred  claims  inter  se,  734. 
relative  rank  of  claims  for  wages  and  unsecured  debts  of  the  employer  or 

his  estate,  735. 
relative  rank  of  claims  for  wages  and  secured  debts, 

liens  which  attached  before  the  passage  of  the  statute  creating  the 

preference,  736,  u. 
liens  which  attached  after  the  passage  of  that  statute,  736,  6. 
transferability  of  the  preference  or  lien  by  assignment,  737. 
— by  subrogation,  737a. 

survival  of  preference  as  against  estate  of  deceased  employer,  738. 
procedure  and  practice, 

necessity  for  giving  notice  of  claim;  generally,  739,  a, 
period  within  which  notice  must  be  given,  739,  6. 
contents  of  notice,  739,  c. 

intervention  in  proceedings  by  third  parties,  739,  d. 
employees  not  affected  by  consent  decree  in  favor  of  other  creditors, 
739,  e. 
extinction  of  preference  by  novation,  740. 
other  defenses  to  the  assertion  of  preferential  rights, 
waiver,  741,  o. 
laches,  741,  6. 

reduction  of  claim  to  judgment,  741,  c. 
counterclaim  against  employee,  741,  d. 
conflict  of  laws,  742. 

applicability  of  statutes  to  nonresident  employees,  743. 
statutes  creating  absolute  liens  for  wages, 
in  general,  749. 
contents  of  statutes,  750. 
construction  and  operation  of  these  acts, 
on  what  footing  construed,  751,  a. 

vested  right  of  lien  not  affected  by  subsequent  legislation,  751,  6. 
at  what  time  the  lien  attaches,  751,  c. 
description  of  remuneration  in  respect  of  which  a  lien  may  be  claimed, 
remuneration   accruing   under   a   contract   not   dulv   authenticated, 
752,  o. 
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remuneration    accruing    for    services    rendered    under    implied    con- 
tracts, 752,  6. 
remuneration  accuring  during  periods  when  no  services  were  actaul- 

ly  performed,  752,  c. 
remuneration  accruing  for  labor  not  entirely  personal  in  its  nature, 

752,  d. 

remuneration  accruing  for   services   rendered   to  one   of   two  joint 
employers,  752,  e. 

services  of  a  description   entirely  outside  the  purview  of  a  given 
statute,  752,  /. 

temporary  transfer  of  employee  to  premises  other  than  those  on 
which  he  usually  works,  752,  g. 

where   lienable   and  nonlienable   labor   is   involved  in   one   employ- 
ment, 752,  h. 

remuneration  aecruable  for  services  as  a  miner,  752,  ». 
property  subject  to  a  lien, 

in  general,  753,  a. 

operation  of  lien  restricted  to  interest  of  employer  in  given  property, 

753,  6. 

right  of  lien  as  regards  personalty  not  owned  by  employer,  753,  c. 

— ^personalty  to  be  delivered  to  the  employer  at  a  future  date,  753,  d. 

retention  of  possession  of  the  given  property  by  the  employer,  753,  e. 

oiforceability   of   lien   by   laborers   in   the   employ   of   contractors   and 

subcontractors,  754. 
relative   rank   of   labor   liens   and   other   charges   upon   the   employer's 
property, 
rank  with  relation  to  charges  existing  when  the  given  statute  came 

into  force,  755,  u,. 
— ^with  relation  to  other  liens  or  charges  created  by  the  employer 

himself,  755,  6. 
— ^with   relation   to   charges   created   by   a   previous   owner   of   the 

employer's  property,  755,  u. 
— ^with  relation  to  a  garnishment,  755,  d. 
priority  as  between  lienors  and  purchasers  of  the  property  subject  to 

lien,  756. 
transferability  of  the  right  to  the  lien  by  assignment,  757. 
procedure  and  practice, 
in  general,  758,  a. 

notice  to  be  filed  for  the  purpose  of  perfecting  the  lien,  758,  6. 
procedure  as  dependent  upon  the  subject-matter  of  the  lien,  758,  v. 
service  of  notice  of  lien,  758,  d. 
enforcement  of  lien  against  trust  estate,  758,  e. 
procedure  in  cases  where  the  property  on  which  the  lien  is  claimed 

has  been  seized  by  other  creditors,  758,  /. 
filing  of  order  after  death  of  employer,  758,  g. 
right  to  proceed  under  more  than  one  enactment,  758,  h. 
jurisdiction  of  courts  of  equity,  7-58,  i. 
appointment   of   receiver,   758,   j. 
form  of  judgment,  758,  k. 
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nonresident  employer,  759,  a. 
lessee,  769,  6. 

contractors  and  subcontractors,  759,  e. 
pleading,  760. 

extinction  of  the  lien  by  novation,  761. 
other  defenses, 

payment,  762,  a. 

waiver,  762,  6. 

noncompliance  with  contractual  conditions  precedent  to  the  right 

to  institute  action,  762,  c. 
right  of  set  off,  762,  d. 
lien  lost  by  failure  to  bring  suit  for  wages  within  specified  period, 

762,  e. 
inclusion  of  unsecured  claims  in  judgment,  762,  /. 
enforcement  of  lien  in  foreign  state,  763. 
§  8.  Privilege  of  wages  under  the  civil  law. 
Louisiana  statutes,  764. 

construction  and  operation  of  these  statutes, 
on  what  footing  construed,  765,  a. 
period  covered  by  the  privilege,  765,  5. 
scope  of  word  "wages,"  765,  c. 
property  subject  to  the  privilege,  765,  d. 
remvmeration  covered  by  privilege,  765,  e. 
simulated  sale  of  employer's  property,  effect  of,  765,  /. 
relative  rank  as  regards  other  privileges,  765,  g. 
attachment  of  employer's  property,  effect  of,  765,  A. 
limitation  of  time  for  the  enforcement  of  privilege,  765,  i. 
necessity  for  recording  privilege,  765,  j. 
procedure  and  practice,  765,  Ic. 
Quebec  statutes,  766. 
construction  and  effect  of  these  statutes, 
period  covered  by  preference,  767,  a. 
claims  entitled  to  privilege,  767,  6. 
property  subject  to  the  privilege,  767,  c. 
effect  of  sale  of  employer's  property,  767,  d. 
right  of  servant  of  independent  contractor  to  assert  privilege  in  respect 

of  property  of  principal  employer,  767,  e. 
sufficiency  of  notice,  767,  /. 
subrogation  to  the  privilege,  768. 
extinction  of  the  privilege  by  novation,  769. 

scope  of  the  word  "wages"  under  statutes  in  civil  law  jurisdictions,  765,  c. 
§  9.  Statutes  affording  a  -preference  to  wages  in  the  adminiatration  of  decedents" 
estates. 
contents  of  the  statutes,  744. 
construction  and  effect  of  these  statutes, 
on  what  footing  construed,  743,  «.. 
character  of  claims  preferred,  745,  &. 


10074  INDEX. 

{^References  are  to  sections) 
WAGES —  (continued). 

period  covered  by  the  preference,  746. 
extinction  of  preference  by  novation,  747. 
applicability  of  statutes  to  nonresident  employees,  748. 
§  10.  Statutes  imposing  a  liability  for  wages  upon  individual  members  of  cor- 
porations. 
text  of  statutes,  770. 
construction  and  operation  of  these  statutes, 

footing  upon  which  the  statutes  are  construed,  771,  a. 
nature  of  liability  imposed,  771,  6. 

classes  of  stockholders  liable  under  these  statutes,  771,  0. 
inception  and  duration  of  the  liability,  771,  d. 
application  of  payment  on  account  of  wages,  771,  e. 
enforcement  of  the  liability,  conditions  precedent  to,  773. 
parties, 

plaintiffs,  774,  a. 
defendants  774,  5. 
pleading,  775. 
defenses,  776. 

contribution  between  stockholders,  777. 
transferability  of  the  right  to  enforce  the  individual  liability  of  stockholders, 

778. 
extraterritorial  operation  of  the  statutes,  779. 

statutes  imposing  upon  directors  of  companies  a  personal  liability  for  the 
wages  of  companies'  servants, 
United  States,  780,  a. 
Canada,  780,  h. 
§  11.  Statutes  relating  to  the  seizure  of  icages  by  judioial  process. 

validity  of  enactments  relating  to  the  seizure  of  wages  by  judicial  process, 

2825. 
in  general, 

attachment    of    wages    already    earned,    effect    of    general    statutes    in 
respect  to, 
wages  of  employees  in  private  occupations,  791,  a. 
remuneration  of  public  officers,  791,  b. 

garnishment  of  wages  in  cases  where  the  employer  does  business 
in  two  states,  791,  c. 
attachment  of  future  wages, 
in  general,  792. 

right  of  attachment  under  statutes  of  general  scope,  793. 
rule  as  affected  by  statutes  specially  applicable  to  wages,  794. 
exemption  of  wages  from  seizure, 

exemption  of  wages  apart  from  statutory  provisions,  795. 

how  far  wages  are  protected  under  exemption  statutes  of  general  scope, 

796. 
statutes  providing  for  an  exemption  of  wages,  797. 
construction  and  effect  of  these  statutes, 

footing  on  which  they  are  construed,  798,  o. 
retroactive  effect;  operation,  798,  6. 
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effect  of  amending  statutes,  798,  c. 

scope  in  respect  to  the  legal  process  against  which  they  afford  a 

protection,  798,  d. 
effect  with  relation  to  fraudulent  preferences,  798,  e. 
connotation   of   words   and   phrases   used   to   describe   the  kinds   of   re- 
muneration covered  by  the  statutes, 
"wages,"  799,  a. 
"current  wages,"  799,  6. 

"earnings  for  personal  services"  or  "personal  labor,"  799,  d. 
remuneration  for  work  only  partially  performed  by  the  debtor  in  person, 

how  far  exempt,  800. 
scope  of  privilege  in  respect  of  amount, 

protection  accorded  to  wages  accruing  before  the  institution  of  tlie 

given  proceedings,  801,  a. 
protection  extended  to  wages  accruing  after  the  institution  of  the 

given  proceedings,  801,  6. 
assertion  of  privilege  against  successive  proceedings,  801,  c. 
protection  extended  to  wages  while  in  possession  of  persons  other  than 

the  employer,  802. 
claims  excepted  from  the  operation  of  these  statutes, 
in  common-law  jurisdictions,  803,  a. 
in  civil-law  jurisdictions,  803,  6. 
employees  who  are  entitled  to  the  exemption,  804. 
applicability  of  statutes  to  nonresident  employees,  805. 
renunciation  of  the  privilege,  806. 
transferability   of  the  privilege,   807. 

application  of  exempt  wages  to  debts  owed  by   employees  to  the  em- 
ployer, 808. 
procedure,  808a. 

exemption  law  of  the  state  in  which  the  employee  resides  not  recognized 
in  another, 
in  general,  809. 

suggested  qualifications  of  the  general  rule,  810. 
disadvantages  incident  to  the  operation  of  the  general  rule,  811. 
situs    of    employer's    debt;     rights    of    employee,    as    determined    with 

reference  to,  812. 
duty  of  employer  to  plead  exemption  law  in  behalf  of  employee,  813. 
legal  remedies  for  a  wrongful  seizure  of  wages, 

action  at  law  against  creditor  to  recover  wages  seized,  814,  a. 
action  against  creditor  for  damages  for  wrongful  seizure,  814,  6. 
equitable  suits,  how  far  maintainable  to  restrain  attachment  of  wages, 
suit  to  restrain  creditor  from  seizing  wages,  815,  a. 
suit    against    employer    to    restrain    him    from    paying    wages    to 
creditors,  815,  &. 
penal  actions  under  statutory  provisions,  816. 
statutes  permitting  claims  for  labor  to  be  enforced  against  exempt  property, 
contents  of  statutes,  817. 
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construction  and  operation  of  these  statutes, 
on  what  footing  construed,  818,  a. 
retroactive  elfect,  818,  b. 
claims  within  the  purview  of  these  statutes,  819. 

to  what  extent  these  statutes  affect  the  exemption  of  the  debtor's  wages 
or  other  property, 
wages,  820,  a. 
other  property,  820,  6. 
procedure,  821. 

transferability  of  the  privilege,  822. 
renunciation  of  the  privilege,  823. 
§  12.  Truck  acts. 

truck  acts  and  other  statutes  designed  to  secure  payment  of  full  amount  of 
wages  earned, 
object  of  truck  acts,  824. 
policy  inducing  their  adoption,  825. 
English  and  Colonial  statutes, 
contents  of  provisions,  826. 
construction  and  operation  of  these  provisions, 
on  what  footing  construed,  827,  a. 
effect  of  acts  as  whole,  827,  6. 

mere  nonpayment  of  wages  not  an  offense  against  the  acts,  827,  c. 
operation  as  regards  third  persons,  827,  d. 
meaning  of  "employer,''  827,  e. 
specific  circumstances  under  which  a  payment  "otherwise  than  in  cur- 
rent coin"  is  applicable, 
payment  in  supplies  or  other  chattels,  828,  a. 
payment  of  wages  wholly   or   partially   out  of  the   profits  of   the 

business,  828,  6. 
payment  of  wages  to  a  trust  fund  for  the  benefit  of  the  employee 

and  by  his  direction,  828,  c. 
retention  of  wages  by  employer  to  insure  himself  against  risks  of 

injury  to  servant,  828,  d. 
deductions  on  account  of  facilities  afforded  to  the  workman,  828,  e. 
deductions  on  account  of  breaches  of  duty  by  workman,  828,  /. 
burden  of  proof  in  proceedings  founded  on  a,  violation  of  the  act, 

828,  g. 
defenses  available  in  such  proceedings,  828,  h. 
effect   of   provisions    respecting    payment   by    means    of    negotiable    in- 
struments, 828a. 
effect  of  provisions  permitting  agreements  in  regard  to  deduction  from 

wages,  829. 
contracts  respecting  the  place  where  or  the  manner  in  which  wages  are 
to  be  laid  out  or  expended,  830. 
American  statutes, 

contents  of  provisions,  831. 
construction  and  operation  of  these  Btatut«a 
in  general,  832. 
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effect  of  provisions  requiring  pajTuent  of  wages  in  "lawful  money," 

833. 
effect    of    provisions   permitting   under    certain    conditions    the    is- 
suance of  written  evidences  of  indebtedness  by  the  employer, 
834. 
effect  of  provisions  permitting  agreements  regarding  deductions  for 
imperfect  worlc,  834a. 
miscellaneous  points  relating  to  truck  acts, 

effect  of  acts  with  regard  to  the  employer's  right  to  set-off  in  action  for 

wages,  835. 
effect  of  acts  with  regard  to  the  servant's  right  to  assign  his  unearned 

wages,  836. 
liability  of  shareholders  of  company  by  which  acts  have  been  infringed, 

837. 
renunciation  of  benefit  of  acts,  838. 

remedial  rights  of  purchaser  of  invalid  instrument,  839. 
constitutionality  of  truck  acts  and  similar  enactments,  2820. 
§  13.  Statutes  regulating  the  coinputation  of. 
statutes  relative  to  mining  work,  840. 
object   of   these   statutes,   841. 

what  methods  of  computing  wages  are  lawful,  842. 
effect  of  provisions  as  to  weighmen  and  check  weighmen,  843. 
renunciation  of  benefits  of  statutes,  844. 
other  statutes  relative  to  the  computation  of  wages,  845. 
validity  of  statutes  regulating  the  computation  of  wages,  2821. 
I  14.  Statutes  regulating  the  rate  of  mages. 

historical  summary  of  legislation  in  respect  to  rate  of  wages,  846. 
statutes  relative  to  employees  of  state  or  political  subdivision  thereof, 
contents  of  statutes,  847. 
construction  and  operation  of  these  statutes, 
nature  of  the  right  created,  848,  a. 
validity,  848,  6. 
amount  recoverable,  848,  c. 
waiver  of  right  to  claim  statutory  rate  of  remuneration,  849. 
municipal  ordinances,  by-laws,  and  resolutions  fixing  the  rate  of  wages, 

850. 
validity  of  statutes  regulating  the  rate  of  wages  on  public  works,  2822. 
enactments  relative  to  private  employments, 

enactments  fixing  the  rate  of  wages  to  be  paid  on  work  subsidized  by 

the  state,  851. 
enactments  under  which  wages  are  fixed  by  the  boards  exercising  judicial 
functions, 
arbitration  acts,  852,  u,. 

acts   relating   to  the  wages   of   employees   in   factories,   mercantile 
establishments,  etc.,  852,  6. 
validity  of  statutes  regulating  the  rate  of  wages  in  private  employments, 
2823. 
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§  35.  Statutes  requiring  the  payment  of  icages  at  certain  times, 
contents  of  statutes,  853. 
construction  and  operation  of  these  statutes, 

footing  on  which  they  are  to  be  construed,  854,  a. 

method   of  payment   which   satisfies  the   requirements   of   the   statutes. 

854,  6. 
pleading,  854,  c. 
transferability  of  the  statutory  right  of  the  servant,  855. 
renunciation  of  the  right,  856. 
validity  of  enactments  requiring  wages  to  be  paid  within  a  fixed  time  after 

demand,  2824a. 
validity  of  enactments  requiring  the  payment  of  wages  at  certain  intervals, 
2824. 
§  16.  Statutes  regulating  the  payment  of  wages  in  cases  where  the  employment 
is  terminated  by  the  act  of  one  of  the  parties. 
termination  by  act  of  the  employer, 

Arkansas  statutes,  contents  of,  857. 
construction  and  effect  of  these  statutes, 
in  general,  858,  a. 

employer,  when  liable  for  the  penalty,  858,  6. 
consolidation  of  the  actions  of  several  employees,  858,  c. 
Louisiana  statute,  contents  of,  859. 
construction  and  effect  of  this  statute, 
in  general,  860,  a. 

on  what  footing  the  provision  is  construed,  860,  6. 
what  constitutes  serious  ground  of  complaint,  800,  v. 
applicability   in    cases   where    servant   is    dismissed   after   his   em- 
ployer's death,  860,  d. 
inapplicability  to  cases  of  anticipatory  breach  of  contract  by  em- 
ployer, 860,  e. 
inapplicability   to   cases   where   a   servant  leaves   without   a   valid 

reason,  860,  /. 
classes  of  servants  within  the  scope  of  the  provision,  860,  g. 
measure  of  recovery,  861. 

statutes  in  Massachusetts,  Oregon,  South  Carolina,  Texas,  862. 
termination  by  act  of  servant, 

Arkansas   statute,   contents   of,  863. 
construction  and  effect  of  this  statute,  864. 
Louisiana  statute,  contents  of,  865. 
construction  and  effect  of  this  statute,  866. 
validity  of  enactments  relating  to  the  payment  of  wages  at  time  of  termina- 
tion of  relationship,  2826. 
§  17.  Miscellaneous  statutes  relative  to  wages. 

statutes  enabling  employees  to  recover  attorneys'  fees  and  special  penalties  in 

actions  for  wages,  867. 
construction  and  effect  of  these  statutes, 
on  what  footing  construed,  868,  a. 
description  of  claims  to  which  they  are  applicable,  868,  6. 
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prerequisites  to  recovery  of  fee,  868,  c. 
amount  of  fee  recoverable,  868,  d. 
transferability  of  the  right  to  the  fee,  868,  e. 
validity  of  enactments  allowing  employees  attorneys'  fees  in  action  for  re- 
covery of  wages,  2828. 
statutes  affecting  the  right  of  employees  to  assign  future  wages,  869. 
validity  of  enactments  prohibiting  the  assignment  of  future  wages,  2827. 
statutes   relating  to  the  enforcement  of  judgments  for  wages,  870. 
statutes  requiring  notice  to  be  given  of  a  change  in  the  rate  of  wages,  871. 
statutes  requiring  the  issue  of  written  evidences  of  indebtedness  for  wages, 

872. 
provisions  restrictive  of  agreements  as  to  forfeiture  of  wages  of  servants  who 

quit  employment  without  notice,  873. 
construction  and  effect  of  these  statutes, 

provisions    imposing    a    specific    penalty    upon    master    who    withholds 

wages,  874,  a. 
provisions  imposing  upon  the  employer  the  same  conditions  in  respect 
of  giving  notice  as  he  exacts  from  servant,  874,  h. 
statutes  relating  to  the  right  of  an  employer  to  deduct  or  retain  a  portion 

of  a  servant's  wages,  875. 
statutes  authorizing  corporations  to  grant  retiring  allowances  to  servants, 

876. 
statutes  prescribing  that  a  written  agreement  shall  be  made  as  to  the  rate 

of  a  minor's  wages,  877. 
statutes  declaring  simple  nonpayment  of  wages  to  be  a  penal  offense, 
public  employments,  878,  o. 
private  employments,  878,  6. 
statutes  imposing  a  liability  for  the  wages  of  servants  upon  the  successors  in 

interest  of  the  employer,  879. 
statutes  requiring  employers  to  give  notice  of  outstanding  liens  upon  their 

property,  880. 
statutes  relating  to  the  place  where  wages  are  to  be  paid, 

statutes  designed  to  facilitate  the  cashing  of  instruments  of  indebted- 
ness, 881,  a. 
statutes  designed  to  promote  thrift  and  temperance,  881,  6. 
statutes  designed  to  secure  the  prompt  payment  of  wages  of  deceased  em- 
ployees, 882. 

WAIVER. 

of  right  to  dismiss  delinquent  servant  by  condemnation,  190. 

of  reserved  right  to  terminate  the  employment,  191. 

acquiescence  of  servant  in  amount  paid  by  employer,  445. 

by  master  of  his  right  to  forfeit  servant's  wages,  500a. 

as  defense  to  action  for  wages,  688,  note  1   (b). 

as  defense  to  assertion   of  right  under  statutes  affording  a  preference  to 

claims  for  wages,  741,  a,. 
as  defense  to  an  action  under  statute  creating  absolute  lien  for  wages,  762,  6. 
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as  a  defensB  under  statutes  declaring  stockholders  to  be  Individually  liable 

for  the  wages  of  employees,  776. 
of  right  to  claim  statutory  rate  of  remuneration,  849. 
of  protection  afforded  by  statutes  regulating  working  hours,  890. 
of  rules  promulgated  by  the  master, 

when  inferable  from  master's  acquiescence  in  their  violation,  1138. 
rationale  of  the  doctrine  of  waiver,  1139. 

waiver  considered  with  reference  to  an  express  agreement  to  obey  the 
rules,  1140. 
contributory  negligence  in  violating  a  rule  as  affected  by  the  fact  that  the 

rule  had  been  habitually  disregarded,  1283   ( 9 ) . 
of  tort  and  recovery  in  assumpsit  by  master  of  apprentice,  2004. 

WANTON  INTERFERENCE. 

with  another's  employment,  when  exists,  2666. 

WAREHOUSE. 

working  on  wall  of,  as  railroad  hazard,  1782,  note  1  (a). 

employees  in  warehouse  as  fellow  servants  of  trainmen  under  the  Texas  fellow 

servant  act,  1795,  note  38a. 
scope  of  this  word  as  used  in  the  English  factory  act,  1872,  6. 
liability  of  warehousemen  for  the  negligence  of  their  servants,  2341,  o. 
— for  simple  assault  by  servant  upon  third  person,  2359. 

WARNING. 

duty  of  master  to  instruct  servant,  250. 

master's  liability  for  defects  in  appliances  for  giving  warning  to  servants, 

982. 
duty  of  master  to  warn  servant  as  to  the  existence  of  abnormal  conditions, 

1016. 
duty  of  master  to  warn  servant  in  regard  to  transitory  and  si>oradic  dangers, 

1112. 
master  under  no  obligation  to  warn  servant  of  dangers  of  which  he  is  already 

aware,  1113. 
master  under  no  obligation  to  warn  servant  of  the  danger  of  an  act  whicli 

has  been  prohibited,  1279,  note  7. 
duty  to  impart  information   as  to  permanent  dangers,   nondelegable,   1508, 

1509. 
duty  in  respect  to  transitory  dangers,  nondelegable,  1510,  1510a. 
failure  to  give  warning  to  servant  sent  into  dangerous  place  as  detail  of  the 

work,  1530. 
failure  to  give  servant  warning  as  to  dangers  arising  from  execution  of  the 

details  of  the  work,  1531. 
assumption  of  risks  of  injuries  due  to  failure  to  warn,  1180,  note  2  (k). 
acts  done  against  warning,  as  contributory  negligence,  1280. 
fact  that  servant  difl  not  appreciate  full  magnitude  of  risk  no  defense  where 

he  has  been  warned  of  danger,  1236,  note  5. 
of  danger  given  to  servant  as  affecting  his  duty  to  inspect,  1338. 
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proximate  cause  of  injuries  due  to  the  failure  of  the  master  to  notify  serv- 
ant as  to  abnormal  dangers,  1581,  note  8  (t). 
failure  of  master  to  instruct  or  warn  as  proximate  cause  of  resulting  injury, 

1570,  note  5   (g). 
master's  duty  to  give  warning  under  the  civil  law,  1082. 

WASHINGTON. 

status  of  servant  receiving  share  of  profits,  69,  note  1. 
doctrine  of  constructive  service  in,  404,  note  1. 

doctrine  that  one  member  of  a  family  may  recover  for  services  rendered  to  an- 
other upon  proof  either  of  an  express  or  an  implied  contract, 
597,  note  1. 
doctrine  that  conformity  to  common  usage  is  not  conclusive  in  the  master's 

favor,  947,  note  19. 
assumption  of  extraordinary   risks   inferred  from  knowledge  thereof,   1]82, 

note  1. 
assumption  of  risk  as  a  defense  to  the  master's  breach  of  a  specific  statutory 

duty,  1647a,  note  2. 
confusion  of  assumption  of  risk  and  contributory  negligence,  1223,  note  3. 
common  employment,  identity  of  department  as  test  of,  1425. 
summary  of  decisions  as  to  superior  servant  doctrine,  1478. 
vice  principalship  determined  with  reference  to  the  character  of  the  act,  1479, 

note  3. 
doctrine  that  knowledge  of  master  of  the  dangerous  conditions  must  be  ex- 
pressly charged  in  complaint  against  him  for  personal  iniuries 
to  servant,  1628,  note  3. 
necessity  of  averment  of  servant's  ignorance  of  the  dangerous  conditions  in 

his  action  for  personal  injuries,  1629,  note  7. 
eflFect  of  averment  in  complaint  for  personal  injuries  by  servant  of  his  free- 
dom from  contributory  negligence,  1630,  note  3. 
doctrine  that  brakeman  is  presumably  authorized  to  eject  trespassers,  2353, 

note  7. 
liability  of  carrier  for  wilful  tort  of  servant  on  passenger,  2441. 
statutes, 

as  to  constitutionality  of  these  statutes,  see  Constitutional  Law. 

expressly  or  impliedly  applicable  to  the  earnings  of  married  women,  623. 

requiring  assignment  of  future  wages  to  be  recorded,  662. 

relative  to  the  assignment  of  wages,  664. 

affording  a  preference  to  claims  for  wages  in  certain  contingencies,  726. 

affording  a  preference  to  wages  in  the  administration  of  decedents'  es- 

states,  744. 
creating  absolute  lien  for  wages,  750. 
enacted  especially  for  the  protection  of  laborers  employed  by  independent 

contractors,  781. 
providing  for  an  exemption  of  earnings,  797. 

permitting  claims  for  labor  to  be  enforced  against  exempt  property,  817. 
designed  to  secure  the  payment  of  the  full  amount  of  wages  earned,  831. 
regulating  the  computation  of  wages  in  mines,  840. 
M.  &  S.  Vol.  VIII.— 631. 
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enabling  employees  to  recover  attorneys'  fees  and  special  penalties  in 
action  for  wages,  867. 

relative  to  hours  of  labor  upon  public  work,  884. 

relative  to  hours  of  labor  in  private  employments,  886. 

relative  to  the  working  hours  of  women  and  children,  887. 

text  of  compensation  act,  1852  (p.  5621). 

relative  to  the  safeguarding  of  moving  machinery  and  other  dangerous 
appliances,  1855. 

relative  to  the  safeguarding  of  dangerous  openings  and  the  lighting  of 
place  of  work,  1858. 

regulating  sanitary  conditions  of  place  of  work,  1862. 

requiring  seats  for  female  employees,  1866,  note  2. 

relative  to  the  blocking  of  frogs,  guard  rails,  and  switches,  1877,  note  1. 

requiring  rolling  stock  on  railroads  to  be  equipped  with  safety  appli- 
ances, 1878. 

relative  tt>  the  competency  of  railway  employees,  1879,  note  1. 

requiring  vestibules  on  street  cars,  1881,  note  3. 

relative  to  the  health  and  safety  of  employees  in  mines,  1883-1888,  1890. 

restricting  the  employment  of  women,  1895. 

restricting  the  employment  of  children,  1898. 

relating  to  blacklisting,  2031,  note  3. 

relating  to  arbitration  of  labor  disputes,  2768. 

WASHOUT. 

duty  of  railroads  to  guard  against,  967,  c. 

WASH  EOOMS. 

statutes  requiring  mine  owners  to  provide,  1889. 

WASTE  PIPES. 

imputed  knowledge  of  servant  as  to  dangers  incurred  while  cleaning  waste 
pipes,  1318,  note  1  (hh). 

"WATCHING  AJSTD  BESETTING." 

attendance  at  railway  station  or  steamer  landings  as,  2706,  b. 

WATCHMAN. 

as  fellow  servant  of  train  crew,  1761,  note  6. 

liability  of  master  for  negligence  of,  to  persons  to  whom  he  owes  no  con- 
tractual duty,  2305,  /. 
liability  of  master  for  wrongful  arrest,  etc.,  made  by,  2472,  f. 

WATEE. 

liability  of  railroad  company  for  negligence  in  respect  to  channels  for  the 

discharge  of  surplus  water,  967,  u. 
master  bound  to  anticipate  that  the  contact  of  water  with  molten  metal  will 

generate  steam,  1041,  note  21. 
assumption  of  risks  of  dangers  due  to  bringing  molten  metal  in  contact  with 

water,  1180,  note  2   (h). 


INDEX.  10083 

(References  are  to  sections) 
WATER—  ( continued ) . 

imputed  knowledge  of  servant  of  risks  from  explosions  caused  by  the  contact 

of  water  with  burning  grease,   1314,  note  2    (mm). 
imputed  knowledge  of  servant  as  to  risks  from  explosions  caused  by  the  con- 
tact of  water  with  potassium,  1314,  note  2   (11). 
statutory  requirements  in  respect  to  keeping  mine  free  from  water,  1885. 
liability   of   master   for   negligence   of    servant   using  water,    to    person    to 
whom  he  owes  no  contractual  duty,  2316,  a. 

WATER   GAUGE. 

as  simple  tool,  924  a,  note  9. 

WATER   SPOUT. 

master's  liability  for  maintaining  water  spout  dangerously  near  the  track, 

969. 
See  also  Railroads,  §  16. 

WATER  TANK. 

master's  liability  for  maintaining  water  tank  dangerously  near  the  track, 

969. 
See  also  Railroads,  §  16. 

WAYS. 

liability  of  railroad  company  for  defects  in  track  considered  as  footway  for 

servants,  968,  984. 
selection  by  servant  of  the  more  dangerous  of  two  available  ways  of  action, 

1249. 
scope  of  term  as  used  in  the  employers'  liability  acts,  1671,  6. 
what  constitutes  defects  in,  1674,  a. 

WEATHER. 

master  bound  to  anticipate  that  climatic  influences  will  occd.sionally  produce 

conditions    tending    to   endanger    safety    of    instrumentalities. 

1041,  note  17. 
failure  of  servant  to  use  due  care  while  working  in  severe  weather,  1245, 

note  1   (r). 

WEEKLY  PAYMENTS. 

review  of,  under  English  compensation  act,  1837. 

WEEKS. 

trade  and  calendar  weeks  as  basis  of  computation  under  English  compen- 
sation act,  1833,  c. 

WEIGHT-SUSTAINING  STRUCTURES. 

imputed  knowledge  of  servant  as  to  risks  relative  to,  1313,  note  1  (f )  ;  1315, 

note  3   (g)  ;   1316,  note  1    (c). 
imputed  knowledge  of  minor  servant  as  to  risks  relative  to  weight^ustaining 

structures,  1318,  note  1   (e). 

WEST   AUSTRALIA. 

compensation  act,  1803. 

statutory  provisions   relating  to  conciliation  and  arbitration  of  industrial 
disputes,    summarized    and   construed,    2770-2780. 
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(Rejerences  are  to  sections) 
WEST  VIRGINIA. 

status  of  servant   receiving  share  of  profits,   69,  note   1 ;    72,  note  3. 
doctrine  that  one  member   of  a  family  may   recover  for   services   rendered 
to  another  upon  proof  either  of  an  express  or  an  implied  con- 
tract, 597,  note  1. 
assumption  of  extraordinary  risks  inferred  from  knowledge  thereof,   1182, 

note  1. 
confusion  of  assumption  of  risk  and  contributory  negligence,  1223,  note  3. 
burden  of  proof  as  to  servant's  contributory  negligence,  1609,  note  1   (a). 
common  employment,  identity  of  department  as  test  of,  1425. 
mining  boss  employed  pursuant  to  statute  as,  1435a,  note  5. 
summary  of  decisions  as  to  superior  servant  doctrine,  1478. 
vice   principalship   determined   with  reference   to  the  character   of   the  act, 

1479,  note  3. 
effect  of  delegation  of  personal  duties  to  independent  contractor,  1487,  note 

25. 
doctrine   that    an    express    allegation    of    the    master's    knowledge    of    dan- 
gerous conditions  is  not  necessary  in  servant's  action  for  per- 
sonal injuries,  1628,  note  9. 
necessity   of   averment  of   servant's   ignorance  of   the   dangerous   conditions 

in   his   action   for   personal   injuries,   1629,   note   7. 
liability  of  master  for  wilful  torts  of  his  servant,  2239a,  note  2. 
doctrine  that  carrier  is  liable  for  negligent  acts  outside  as  well  as  within 

the  scope  of  the  servant's  employment,  2332. 
liability  of  carrier  for  wilful  tort  of  servant  on  passenger,  2442. 
statutes, 

as  to  constitutionality  of  these  statutes,  see  Constitutional  Law. 
expressly  or  impliedly  applicable  to  the  earnings  of  married  women,  623. 
relative  to  the  separate  property  of   married  women   not   intended  to 
deprive   husband   of   common-law    rights    in   respect   to   wife's 
earnings,  662,  note  1. 
designed  to  secure  the   payment  of  the  full   amount  of  wages  earned, 

831. 
regulating  the   computation   of  wages   in   mines,   840. 
requiring   the  payment   of   wages   at   certain   times,    853. 
relative  to  hours  of  labor  upon  public  work,  884. 
requiring  seats  for  female  employees,  1866,  note  2. 
relative  to  the  safeguarding  of  moving  machinery  and  other  dangerous 

appliances,  1855. 
relative  to  the  safeguarding  of  dangerous  openings  and  the  lighting  of 

place  of  work,  1858. 
regulating  sanitary  conditions  of  place  of  work,  1862. 
requiring  vestibules  on  street  cars,  1881,  note  3. 
relative  to  the   health   and   safety   of   employees   in   mines,    1883-1888, 

1890. 
restricting  the  employment  of  women,  1895. 
restricting  the  employment  of  children,  1898. 
relative  to  the  binding  of  apprentices,  2086. 
requiring  indentures  of  apprenticeship  to  be  recorded,  2100,  note  6. 
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WEST  YlB.Gim.A— (continued) . 

relative  to  the  binding  of  children  by  courts  or  court  officials,  2108. 
relative  to  the  education  of  apprentices,  2158. 
providing  for  the  release  of  master  or  apprentice,  2193. 

WET  SPINNING. 

requirements  of  statutes  relative  to,   1863,  notes   4,  5. 

WHAEF. 

See  Dock. 

WHEEL  BARROW. 

as  simple  tool,  924a,  note  9. 

"WHERE  DEATH  RESULTS  FROM  THE  INJURY." 

scope  of  phrase  as  used  in  the  English  compensation  act,  1829. 

WHISTLE. 

liability  of  railroad  company  for  act  of  engineer  in  sounding  whistle  in  such 
manner  as  to  frighten  horses  or  other  animals,  2302,  note  13. 

WILFUL. 

liability  of  master  for  wilful  acts  of  superior  servant,  1466,  5. 
wilful  violation  of  mining  statutes,  what  constitutes,  1882,  c. 

WILFUL  ACTS. 

common  employment  as  a  defense  to  actions  for  injuries  caused  by,  1416a. 
doctrine  of  respondeat  superior  as  applied  to,  2238-2240. 
pleading  in  action  against  master  for  wilful  tort  of  servant,  2526-2531. 
master's  liability  for  tort  of  servant  where  the  wrongful  act  was  wilfully 
done,  2280. 

WILL  POWER. 

of  servant  overcome  as  negativing  assumption  of  risk,  1215,  o. 

WINDLASSES. 

imputed  knowledge  of  servant  as  to  risks  from  the  use  of,  1315,  note  3   (q). 

WINDOW  CASING. 

master's  liability  for  injuries  caused  by  defects  in,  996,  note  1   (e). 

WINDS. 

master  bound  to  anticipate  that  structures  must  be  planned  so  as  to  be 
capable  of  withstanding  the  pressure  of  high  winds,  1041, 
note  14. 

WIPER. 

exposed  to  railroad  hazard,  1778,  notes  3,  4   (b)  ;  1782,  note  1   (a). 

WIRE. 

imputed  knowledge  of  servant  as  to  risks  arising  from  the  elastic  proper- 
ties of  wire,  1314,  note  2   (gg)  ;  131.3,  note  3   (nn). 

WISCONSIN. 

status  of  servant  receiving  share  of  profits,  69,  note  1;   70,  note  3. 
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(Beferencee  are  to  tectiom) 
WISCONSIN—  ( continued ) . 

doctrine  of  constructive  service  in,  404,  note  I. 

allowance  of  claim  of  interest  in  action  on  quwntum  meruit  for  wages,  578,  a. 

doctrine  that  proof  of  an  express  contract  is  necessary  to  entitle  a  member 

of  a  family  to  recover  for  services  rendered  to  another,  592, 

note  1. 

doctrine  that  conformity  to  common  usage  is  not  conclusive  in  the  master's 

favor,  947,  note  20. 
assumption  of  extraordinary  risks   inferred  from  knowledge  thereof,   1182, 

note   1. 
assumption  of  risk  as  a  defense  to  the  master's  breach  of  a  specific  statu- 
tory duty,  1647a,  note  6. 
doctrine  that  assumption  of  risk  is  a,  form  of  contributory  negligence,  1224, 

note  7. 
confusion  between  the  defenses  of  assumption  of  risk  and  contributory  negli- 
gence,  1224,  note  7. 
summary  of  decisions  as  to  superior  servant  doctrine,  1478. 
vice  principalship   determined  with  reference  to  the  character   of   the  act, 

1479,  note  3. 
theory  that  master  is  never  liable  for  negligence  in  regard  to  inspection  and 

repair,  1549,  note  1. 
doctrine   that  knowledge  of  master   of   the   dangerous   conditions    must   bo 
expressly  charged   in  complaint  against  him  for  personal   in- 
juries to  servant,  1628,  note  3. 
necessity  of  averment  of  servant's  ignorance  of  the  dangerous  conditions  in 

his  action  for  personal  injuries,  1629,  note  7. 
effect   of   averment   in   complaint   for   personal   injuries    by   servant   of   his 

freedom  from  contributory  negligence,  1630,  note  3. 
liability  of  master  for  wilful  torts  of  his  servant,  2239a,  note  2. 
doctrine  that  carrier  is  liable  for  negligent  acts  outside  as  well  as  within 

the  scope  of  the  servant's  employment,  2332. 
liability  of  carrier  for  wilful  tort  of  servant  on  passenger,  2443. 
rule  as  to  nonliability  for  exemplary  damages  in  action  against  master  for 

tort  of  servant  in,  2553,  note  2. 
rule  as  to  exceptional  liability  for  exemplary  damages  in  actions   against 

master  for  tort  of  servant  in,  2557,  note  1. 
statutes, 

as  to  constitutionality  of  these  statutes,  see  Constitutional  Law. 
expressly  or  impliedly  applicable  to  the  earnings  of  married  women,  623. 
relative  to  the  separate  property  of  married  women  not  intended  to  de- 
prive husband  of  common-law  rights  in  respect  to  wife's  earn- 
ings, 662,  note  1. 
affording  a  preference  to  claims  for  wages  in  certain  contingencies,  726. 
creating  absolute  lien  for  wages,  750. 

declaring  stockholders  to  be  individually  liable  for  the  wages   of  em- 
ployees, 770. 
enacted  especially  for  the  protection  of  laborers  employed  by  independent 

contractors,  781. 
providing  for  an  exemption  of  earnings,  797. 
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(References  are  to  sections) 
WISCONSIN—  ( oontinued) . 

permitting   claims   for   labor   to   be   enforced   against  exempt  property, 

817. 
designed  to  secure  the  payment  of  the  full  amount  of  wages  earned,  831. 
requiring  the  payment  of  wages  at  certain  times,  853. 
enabling  employees  to  recover  attorneys'  fees  and  special  penalties  in 

actions  for  wages,  867. 
requiring  the   issue  of  written   evidences   of   indebtedness,   872. 
restrictive  of  agreements  as  to  the  forfeiture  of  wages  of  servants  who 

quit  employment  without  notice,  873. 
imposing  a  liability  for  the  wages   of  servants  upon  the  successor   in 

interest  of  the  employer,  879. 
relating  to  the  place  where  wages  are  to  be  paid,  881. 
relative  to  hours  of  labor  in  private-  employments,  886. 
relative  to  the  working  hours  of  women  and  children,  887. 
expressly    providing   that    contributory   negligence    shall    be    a   defense, 

1648,  note  1. 
abrogating  the  defense  of  common  employment,   1797-]801a. 
text  of  compensation  act,  1852   (p.  5638). 
relative  to  the  safeguarding  of  moving  machinery  and  other  dangerous 

appliances,   1855. 
relative  to  the  protection  of  employees  against  fire,  1860. 
regulating   sanitary  conditions   of   place   of   work,    1862. 
relative  to  the  sanitary  conditions  of  bakeries,  1864,  note  1. 
requiring  seats  for  female  employees,   1866,  note   2. 
relative  to  work  in  sweat  shops,  1867. 
establishment  within  the  factory  acts,  1874,  note  1. 

relative  to  the  blocking  of  frogs,  guard  rails,  and  switches,  1877,  note  1. 
requiring  vestibules  on  street  cars,  1881,  note  3. 
relative  to  appliances  used  in  the  construction  of  buildings,  1892. 
restricting  the  employment  of  children,  1898. 
relating  to  blacklisting,  2031,  note  3. 
relative  to  the  binding  of  apprentices,  2086. 
relative  to  the  authentication  of  contract  of  apprenticeship  by  writing, 

2093,  note  2. 
relative  to  the  binding  of  poor  children  by  public  officers,  2105. 
relative  to  the  binding  of  poor  children  by  or  to  charitable  and  reforma- 
tory institutions,  2111. 
relative  to  the  education  of  apprentices,  2158. 
relative  to  the  remuneration  of  apprentices,  2167. 
providing  for  the  release  of  master  or  apprentices,  2193. 
providing  for  the  punishment  of  the  master  or  apprentice,  2193a. 
relative  to  the  making  up  of  lost  time  by  the  apprentice,  2193b. 
relative  to  proceedings  taken  for   the  protection  of   poor   apprentices, 

2193c. 
Stat.  1898,  §  4466c,  punishing  interference  with  another's  employment, 

summarized  and  construed,  2693,  c. 
relating  to  arbitration  of  labor  disputes,  2768. 
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(References  are  to  aection») 
"WITHOUT  JUST  CAUSE." 

as  equivalent  of  malice,  2655. 

"WITHOUT  JUST  CAUSE  OR  EXCUSE." 
connotation  of  phrase,   2657. 

WITNESS. 

liability  of  master  for  wilful  tort  against  third  person  in  preventing  access 
to,  2381a. 

WOMEN. 

See  also  Married  Women. 

duty  of  employer  in  respect  to  guarding  against  dangers  to  women  em- 
ployees of  getting  hair  caught  in  machinery,  975,  /. 

enactments  restricting  the  employment  of,  1895. 

construction  and  effect  of  these  statutes,  1896. 

statutes  regulating  the  working  hours  of,  887. 

statutes  requiring  seats  for  female  employees,  1866. 

validity  of  enactments  regulating  the  working  hours  for  women,  2836. 

validity  of  enactments  forbidding  the  employment  of  women  in  certain  occu- 
pations, 2837. 

WORDS    AND    PHRASES. 
See  Definitions. 

WORKING  CONDITIONS. 

betterment  of,  a  proper  purpose  for  strike,  2700. 

WORKINGMAN. 

right  to  be  employed,  2665. 

right  to  combine  for  mutual  benefit  and  protection,  2746. 
right  of,  to  dispose  of  labor  governed  by  same  principles  as  right  of  trader 
to  dispose  of  merchandise,  2655. 

WORKMEN. 

selection  of,  for  special  duty,  as  detail  of  the  work,  1533,  note  4. 

who  are,  under  master   and   servant   statutes,   1943,   c;   1946,   a;   1947,   c; 

1956,  c;  1959,  d,  ej  1962a,  a;  1967,  1970,  1971. 
who  are,  under  the  English  Workman's  Compensation  Act,  1727,  1970. 

"WORKS." 

scope  of  word  as  used  in  the  employers'  liability  acts,  1671,  c. 
what  constitutes  defects  in,  1674,   6. 

WRECK. 

clearing  away  wreck  as  "operating"  railroad,  1782,  note  1   (a). 

WRENCHES. 

as  simple  tools,  924a,  note  9. 

WRITING. 

necessity  that  notice  under  employers'  liability  acts  be  in,  1713. 
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WRONGFUL  ARREST. 

liability  of  master  for  wrongful  arrest  by  servant,  see  Tort,  §  16. 

WRONGFUL  INTENT. 
See  Intent. 

WYOMING. 

doctrine  of  constructive  service  in,  404,  note  1. 
summary  of  decisions  as  to  superior  servant  doctrine,  1478. 
statutes, 

as  to  constitutionality  of  these  statutes,  see  Constitutional  Law. 

alien  labor  law,  149,  6. 

affording  a  preference  to  claims  for  wages  in  certain  contingencies,  726. 

providing  for  an  exemption  of  earnings,  797. 

requiring  the  payment  of  wages  at  certain  times,  853. 

relative  to  hours  of  labor  in  private  employments,  886. 

abrogating  the  defense  of  common  employment,   1802. 

relative  to  the  blocking  of  frogs,  guard  rails,  and  switches,  1877,  note  1. 

relative  to  the  health  and  safety  of  employees  in  mines,  1883-1888,  1890. 

restricting  the  employment  of  women,  1895. 

restricting  the  employment  of  children,  1898. 

limiting  or  restricting  the  liability  of  employers  for  injuries  to  their 
employees,  1919,  note  9. 

constitutional  provisions  relative  to  arbitration  of  trade  disputes,  2768. 


YARD  CREWS. 

See  Railroads,  §  9. 

YARD  FOREMAN. 

See  Railroads,  §  9. 

YARD  MASTER. 

See  Railroads,  §  9. 

YARDS. 

See  Railroads,  §  10. 

as  fellow  servant  of  engineer  under  the  Mississippi  statute,  1754,  note  6. 
as  vice  principal  under  the  Texas  fellow  servant  act,  1795,  note  22. 
liability  of  railroad  company  for  contracts  for  medical  attendance  made  by, 

2003,  note  10. 
as  fellow  servant  of  engineer  under  the  Virginia  act,  1764a,  note  5. 
authority  of,  to  promise  to  repair,  1344,  note  2. 
as  fellow  servant  of  an  engineer,  1764a,  note  5. 
as  vice  principal  under  the  Texas  fellow  servant  act,  1795,  note  22. 
as  vice  principal  under  statutes  abrogating  the  fellow  servant  rule,   1795, 

note  22. 
members  of,  as  fellow  servants  under  Texas  fellow  servant  act,  1795,  note 

38a. 
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(References  are  to  aectiont) 
SARDS—  ( con  tinned) . 

as  fellow  servants  of  an  engineer  under  the  Texas  fellow  servant  act,  1795, 

note  38    (a). 
as    fellow    servants    of   train    crews    under    statutes    abrogating    the   fellow 

servant  rule,  1795,  note  38  (a). 
master's  liability  for  defects  in,  968. 
master's  liability  for  negligence  of  servants  working  in  railroad  yards  to 

persons  to  whom  he  owes  no  contractual  duty,  2302,  g. 
working  in,  as  "operating"  railroad,  1782,  note  1    (a). 


